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It is not incumbent on the jncome-tax officer of the principal j "mam, J. 


place of business, where an assessee is assessed to income-tax, to 
issue separate notices under Sec. 22(2) of the Income-tax Act 
requiring returns in respect of the income of each branch of 
the assessee’s business. 

When an assessee denies the existence of accounts or docu- 
ments, the income-tax officer can presume the existence of such 
documents or accounts. è | 

The income-tax officer of an assessee’s principal plate of busi- 
ness has jurisdiction to compel such assessee to submit a return 
and produce accounts in respect of a branch business when he 
has submitted a return, produced accounts, and otherwise com- 
plied with all the requirements of the law before the income-tax 
officer of the place where he has such branch business. 

The income-tax officer of the principal place of business is 

„not bound to accept the report of the income-tax officer of a 

-  place*where an assessee is carrying on a branch busifess; nor is 
he bound to refer the matter Sack to the latter officer for further 
inquiry. 

° The agsessees carried on business at Cawnpege with branches 
at Bombay and Calcutta. In compliance with a notice issued 
by the Income-tax Officer at Cawnpore under Sec. 22(2), they 
submitted the return of their income of the,Cawnpore business. 
The Income-tax Officer at Cawnpore had also asked for a return 
of the assessees’ branch business at Calcutta from the Income-tax 
Officer at Calcutta, and in compliance with a notice issued by 
* the Calcutta income-tax authorities, the assessees had submitted 

to them a return of the income of their Calcutta business. 
After the submission of their return at Cawnpore, the Income- 
tax Officer at Cawnpore issued a combined notice under Sec. 22(4) 
and Sec, 23(3) requiring the assessees to produce their account 
books of all the three places of business at Cawnpore. $ On 
August 26, 1927 ethe accofnt bpoks relating to the Bombay 
*Civ. Migc. 898 of 1928 f 
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and Cawnpore business - were produced and examined. The 
Calcutta account books were not produced andethe explanation 
given for their non-production by the assessees was that they 
had been submitted to-the income-tax authorities at Calcutta 
and were being éxamined there. This explanation was evidently 
accepted by the Cawnpore authorities which ned. the 
assessment pending the receipt of report from Calcdtta. Sub- 
sequently this report was received but was considered incomplete 
and inadequate. The Income-tax Officer, Cawnpore, wrote 
furcher to the Calcutta authority asking for further information. 

m In February 1928 he also issued a notice at Cawnpore for the 
production of the account books relating to Calcutta business 
at Cawnpore. Thig notice was not complied with. He there- 
upon made an assessment under Sec. 23(4) to the best of his 
judgment. In the statement of case forwarded by the Com- 
missioner of Income-tax to the High Court, the Commissioner 
stated that the assessment had been rightly made because of the. 
non-compliance by the assessees with the notice issued in August 
1927 and the Commissioner did not place any reliance on the non- 
compliance with the notice of February 1928. -Held, that the 
Income-tax Officer having once accepted the explanation for the 
non-production of the books as required by the notice dated 
„August 1927, was not entitled at a later stage to penalize the 
assessees for their non-compliance with that notice by making an 
assessment to the best of his Judgment. 

Kbusi Rem v. The Commissioner of Income-tax, A. I. R. 1928 
Lahore 219, In the matter of C ra Sen Jami, Vaid, Etewsh, 
26 A. L. J. R. 340, In the matter of Harmukhbrai Dulichend, 
32 C. W. N. 710 and Rem Khelawan Ugam Lal v. Commissioner 
of Income-tax, A. I. R. 1928 Patna 529 referred to. - 

REFERENCE by the Commissioner of Income-tax, U. P., 
under Section 66(2) of the Income-tax of 1922. 

Kaily Nath Katju for the applicant. ° 

Uma Shanker Bajpai for the Crown. 

The facts are set out in the following orders. : 

Muxuryi, Jø This is a reference by the Commissioner of Ineome- 
tax, United Provinces, under Section 66(2) of the Income-tax Act ‘of 
1922. 

The case sent pp for expression of opinion on the part of the High 
Court is fully stated in the “statement of the case”, submitted to us 
and very briefly is as follows. The assessees, at whose instance. the 
reference has been made, carry on business at Cawnpore, Bombdy and 
Calciftta with headquarters at Cawnpore. Under Section 64, Sub-sec- 
tion (1) of the Income-tax Act, the income-tax officer of Cawnpore 
had the right and power of assessing thé income-tax, because Cawnpore 
was within his jurisdiction. The income-tax officer of Cawnpore, on 
April 22, 1927, issued a notice under Section 22(2) of the Indian Income- 
taxeAct requiring the assessees to submit a return of their total income 
in the “previous year”. The previous year im this case was from Dewali 
of 1925 to Dewali of 1926, as the account year of the assessees com- 
mencéd on the (gg day after the, DewMli festival of a Hindi year.. On 
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different occasions the assessees submitted returns for Cawnpore and 
Bombay. With regard to Calcutta business they submitted no return to 
the officer at Cawnpore but submitted one to the officer in Calcutta. 
On August 11, 1927, the income-tax officer of Cawnpore issued 2 
combined notice under Section 23(2) and Section 22(4) of the Act 
requiringethe assessees to produce, on August 15, their accounts and 
evidence relating to their income at Calcutta and other branch places 
of business. On August 26, 1927 accounts were produced for Cawnpare 
‘and Bombay business while with regard to the Calcutta accounts, an 
application was presented to the effect that it would be detrimental to 
the Calcutta business to send the Calcutta accounts to Cawnpore and 
also to send the munib, who was conversant with them, to explain the 
accounts. It was stated that the munib was in the sole charge of the 
Calcutta business. After examining the Cawnpore’and Bombay books 
the income-tax officer of Cawnpore postponed thé case sine die pending 
receipt of a report of the income-tax officer of Calcutta, which report 
` he had evidently called for at assessees’ request. He thought that if 
a complete report was received from Calcutta, “there will be no need 
to insist on the production of the Calcutta accounts at Cawnpore”. 
The report from Calcutta was received on February 17, 1928. The 
income-tax officer in Cawnpore thought that it was not complete and 
it was not accompanied with certain documents which he thought 
were necessary for him to see in order to arrive at a proper- estimate 
of the assessees’ income. These were copies of profit and loss account. 
Thereupon the Cawnpore officer issued anotlter notice under Section 
22(4), on February 18, 1928, requiring the assessees to produce on 
February 22, 1928 the accounts of the headquarters business at Cawnpore. 
The Cawnpore accounts made him suspicious of the correctness of the 
report received from Calcutta. He also thought that he should have 
a statement of the aceount’of house property at Cawnpore. He accord- 
ingly served a’ further notice again under Section 22(4) calling for the 
prodpction on March 10, 1928 of accounts of income from property 
(house property) for the sambat years 1981 to 1982 and 4982 to 1983 
and two trial balances of the Calcutta shop as on Dewali 1981, 1982 and 
* 1983. On March 14, 1928 the assesses’ mukhtar-i-am (general agent) 
Shéonath appeared and stated that no account of jncome from house 
property at Cawnpore was kept and that the trial relating to 
the Calcutta shop could not be produced because the account books 
had already been produced before the income.tax officer at Calcutta. 
On this statement, the case was again postponed sine die pending teceipt 
of g further report from the income-tax officer of Calcutta, On 
March 30, 1928 a report was received from the income-tax officer of 
Calcutta but there were no “trial balances” or profit and loss "account 
or the balance sheet. On the same date, the income-tax officer of 
Cawnpore asked the representative of, the assessee to explain his doubts 
and to produce the accounts of the Calcutte shop. The representative 
declined to do so and asked the income-tax officer to refer the matter 
again to Calcutta. This the Cawnpore’ officer declined tp do and, as 
the financial year was closing, le assessed a tax “to best “of his 
judgment”, on the same date, i.e., March 30, 1928. Cawnpore 
e officer purported to act under Section 23 (4) of theyAct, e 
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` The assessees went ‘up in appeal to the Assistant Commissioner of 
income:tax. ‘That officer held that no appeal lay to him, as the assess- 
ment had been rightly made under Section 23(4) of the Act. There- 
upon the-assessees asked the Commissioner to make. this reference and 
the Commissioner accordingly sent up the following questions for the 
opinion of the High Court. These are:— ‘ , 

(1) Has-an income-tax officer jurisdiction to issue a notice under 
Section 22(4) after the commencement of an inquiry under Sec- 
tion 23(3)? : 

(2) Was the notice under Section 22(4) issued by the income-tax 
offcer, Cawnpore, on February 22, 1928, invalid, because it included 
accounts and documents connected with the Calcutta shop? 

(3) Was the notice invalid? 

(4) “because it was issued in form A, intended for use where a 
return had not been made, though modified so as to suit the assessecs’ 
case in which a return had been made? 

(b) because April 25, 1927 (the date mentioned in it) was that 
on which the notice under Sectioh 22(2) was returned after service, 
and not that on which it was actually served on the assesses, which was 
apparently April 23, 1927? 

(4) Is it incumbent on the income-tax officer of the principal 
place of business, where an assessce is assessed to income-tax, to issue 
separate notices under Section 22(2) requiring returns in respect of the 
income of each branch of the assesses’ business ? 

5) Was the income-tax officer entitled, in the face of the statement 
of Pandit Sheonath Pandey, the assesses’ mukhtar-i-am, dated March 14, 
1928, to hold that the notice under Section 22(4), dated February 22, 
1928, had not been complied with ? 

(6) When an assessee denies the existence of accounts or documents, 
may the income-tax officer presume the existencg of such accounts or 
documents ? ° 

(7) Has the income-tax officer of an assessee’s principal place of 
business juridiction to compel such assessee to submit a tetura and 
produce accounts in respect of a bramch business when he has submitted 
a return, produced accounts and otherwise complied with all the - 
requirements of the law before the income-tax officer of the płace 
where he has such“Branch business ? i 

(8) Is the income-tax officer of the principal place of business 
bound to accept the report of the income-tax officer of a place where 
an assessee is carryin on a branch business? If not, is he bound to 
refer the matter back to the latter officer for further enquiry and not 
to assess according to his judgment ? $ 

(93 In all the circumstances of this case, was the assessment 
rightly made under Section 23 (4)? yA 

Before I proceed to answer the several questions, it will be neces- 
sary to find out the meaning and application of Sec. 22(4) and Sec- 
tion 23(4) of the Income-tax Act, for practically the whole con- 
trovergy rages over those two sections. I will refer to decisions of this 
Court*and other courts, later on, for | want, fog the present, to examine 
for myself the language of the taw independently of and untrammelled 
by any epinion of other Judges. ° g e.g 
e The controversy relates to the import of Section 23(4). The 

e e 
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question is in what cases an appeal is allowed and-in what cases an 
appeal is not allowed? The assessees’ sole grievance is that they had 
the right to lay their case before the Assistant Commissioner and they 
have been unjustly shut out from the exercise of such a right. The 
income-tax officer of Cawnpore purported to act, in making the assess- 
ment, under Section 23(4) “to the best of “his judgment”. Under 
Section 30 of the Act no appeal lies where an income-tax officer is 
entitled to make and does make an assessment to the best of his judg- 
ment. Section 23(4) runs as follows:—“If any person fails to make a 
return under ‘SSub-section 2 of Section 22 or fails to comply with all the 
terms of a notice issued under Sub-section 4 of the same Section, dt 
beving made a return fails to comply with all the terms of a notice 
issued under Sub-section 2 of this Section, ehe income-tax officer shall 
make the assessment to the best of his judgment”. A plain reading of 
Sub-section 4, Section-23 would suggest that there are three cases in 
which an income-tax officer is entitled to “make assessment to the 
best of his judgment”. They are (I gm not mentioning the case of a 
company) : 

(1) When a proposed assessee fails to make a return under Sec- 
tion 22(2), (2) where he fails to comply with all the terms of a 
notice issued under Sub-section 4 of Section 22 and (3) fails to comply 
with all the terms of a notice issued under Sub-section 2 of Section 23. 

These three occasions, it will be noticed, are enumerated in the same 
order in which the rules for asking for a return or compliance with a 
notice are enacted. The rules as to calling for a return comes first and 
is the first of the occasions mentioned in Section 23(4). ‘The issue of 
a notice under Section 22(4) comes after the provision as to calling 
for a return and is the second occasion mentioned in Section 23 (4). 
The provision for issue of notice under Section 23(2) comes last and 
is the third occgsion mdhtioned in Section 23(4). Ordinarily, it would 
be expected that the three occasions would come in order of time, the 
notice for regurn first, then the notice for accounts and documents and 
then the notice for production of eyidence. If there were %®ny doubt 
in the matter, these doubts are completely removed by the use of the 
four words, “having made a return”, to be found in Section 23(4). 
Those words, if they have any meaning at all, indike that the first 
two occasions for making an assessment to the best of the income-tax 
officer’s judgment come before the third occasion may possibly appear. 

The learned Government advocate has argued that the words 
“having made a return” in Section 23(4) have really no significance, 
and tp quote the language of one of the cases cited before us, they 
are ‘harmless’, In my opinion this is a method of construction which 
must not be allowed to prevail. 

It is an established rule of construction of statute that where the 
meaning is plain, it is not open to. any party to read the rule of law 
in any way other than what is dictated by the plain meaning of the 
enactment. See p. 66 of Craies’ Statute Law (1923). I shall dave 
occasion to refer to this hook more,than once. It cannot be doubted 
that the words “having made a return”, if allowed to remain ‘where they 
are, guggest that the first two octasiong for making an assessment «to the 


‘best of judgment, come before the third occasion for the purpose comes. e 
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If that be so, it will not do to say that those four words have been 
used unnecessarily as a mere tautology or as “harmless” words. Craies 
at p. 98 quotes the following from Lord Brougham: “A statute is 
never supposed to use words without a meaning’. Then he quotes 
form Erle, C. J. “To reject words as insensible is the sitima ratio 
when an absurdity would follow from giving effect to thg words of 
an enactment as they stand” (ibid). Again, Lord Holt is quoted as 
having said: “I think we should be very bold men, when we are 
entrusted with the interpretation of Acts of Parliament, to reject any 
words that are sensible in an Act”. . 

e It will be seen from the above quotations which are from very 
high authorities, that unless and until the language used in a statute 
makes the meaning entirely insensible, every word used must be given its 
plain meaning. 

It has however been urged that the plain meaning of the words, 
“having made a return” cannot be given effect to for this reason. Sec- 
tion 22(4) is worded in language without limit of time and, therefore, 
it would not do to import into it a limit of time. In other words, it 
is urged that a notice under Section 22(4) of the Act may be issued at 
any time, even after an enquiry under Section 23 of the Act has started. 
I agree that if Section 22(4) stood by itself, it would be uncontrolled 
by any time-limit. But js not a time-limit imposed by the four words, 
“having made a return” already quoted? If there be any -obscurity 
in an enactment, an apparent contradiction, the meaning of the Act 
has to be found within®the four corners of the Act itself. Craies quotes 
from Coke the following (see p. 92): 


“The office of a good expositor of an Act of Parliament is to 
make construction on all the parts together and not of one part only by 
itself. ” and again at p. 93 “It is the most natural and genuine 
exposition of a statute to construe one part Bf a stagute by another 
part of the same statute, for that best expresseth the meaning of the 
makers. oe He e á 

Agaiff, at p. 93 the learned author quotes the following from a 
case, decided by Sir John Nichall, “The key to the opening of everg 
law is the reason and spirit of the law; it is the erimus imponentis, 
the intention of®the law-maker expressed in the law itself, taken as a 
whole”. 

Supposing, then that the rule in Section 22 (4) is unlimited by time 
and’ Section 23(4)° does impose a limit of time, let us assume there is 
a little obscurity. What are we to do? Are we to reject the express 
words of Section 23(4) in order to hold that Section 22(4) is @acon- 
trolled by time-limit ? That would be sacrificing one part in ordes to 
read another part of the same enactment in 2 particular way. Would 
it not be a better method of reading the Act to make the whole con- 
sistent and to say that althogh there is no time-limit in Section 22(4), a 
time-limit is brought in by Section 23(4). Now let us see if there is any 
sense in putting a time-limit on Section 22(4) as, in my opinion, Sec- 
tion? 23 (4f does. What is the effect after all,,of Section 22(4) being not 
complied with? It is that the Sssessee is shut off his right to appeal. There 
is no ether consequence. Is the right to appeal taken away, as a matter 

unreported Madrad 


e of punishment or from some other motive? In an 
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case, read out to us by the learned Government advocate as a part of 
his argument, aslearned Judge thought that it was by way of a penalty, 
for non-compliance of the income-tax officer’s order, that the appeal 
is shut out. With all respect, I find nothing in the Income-tax Act 
which says that the appeal is to be shut out as a matter of punishment. 
Unless an income-tax officer is actuatetl by malice or chagrin on account 
of the non-compliance with his order, he will, if he does his duty, 
assess a tax which, in his opinion, would be just and fair. “To the best 
of his judgment” does not imply any penal imposition of tax but what is 
only a fair and reasonable tax, having regard to all the information as 
to circumstances, the income-tax officer may possess, without any formal 
enquiry. It must, therefore, be taken that the rule shutting out en 
appeal was not meant for the punishment of the assessee. By way of 
analogy, I may point out that under the Civil Procedure -Code no appeal 
is allowed where a decree follows 2 compromise or a decree follows an 
award. Surely the parties do not commit any contempt of court by 
coming to terms, nor do they commit any contempt of court by 
entering into reference to arbitration which is followed by an award. 
Similarly, there is no appeal from the verdict of the jury, in a crimi 

case except as to punishment, with which the jury have nothing to do. 
The principle underlying the shutting out of an appeal, in all such cases 
is the same, namely, there is nothing which can be taken before a court 
of appeal for the exercise of its judgment. Where the parties come to 
terms, no benefit can be reaped by an appeal. Where an award’is made, 
the judgment is given by the chosen arbitrator of the parties and the 
court of appeal cannot be called upon to exetcise its own judgment. 
An arbitrator in coming to his decision is not fettered by rules of 
evidence, The result is, the appeal is shut out because there is no fit 
case, there are no proper materials, on which the appellate court may 
exercise its judgment. Similarly, in a jury trial, the jury do not give 
any reasons for their Verdict. Nobody knows how they are influenced 
and how they discussed the matter among themselves. There is no 
room. for apy appellate court to exercise its jurisdiction. Coming back, 
then, to the case before us, we find that the appeal has been shut out 
only where there are no materials Which can be properly placed before 


7 an appellate income-tax officer. To start with, where the proposed 


assessee makes no return of his income, there is no right of appeal. The 
reason is plain. What are the materials to be placed before the appellate 
officer to exercise his judgment on? ‘The information on which the 
income-tax officer has assessed the proposed assesses is, so to say, “extra 
judicial” and cannot be disclosed and cannot be made the subject-matter 
of grutiny by the appellate officer. Again, if the proposed assessee has 
not furnished the income-tax officer with the accounts and documents 
as required by the officer under Section 22(4) of the Act, there is no 
material besides any private information that the income-tax officer 
may possess, for assessing the tax. Before the income-tax officer can 
examine, with any chance of accuracy, a return submitted by an 
assessee with whose antecedents he is not acquainted favourably, he might 
require the proposed assessee to submit his accounts and ts. 
Where an income-tax offtcer know? his sufficiently well and has a 
favourable opinion about him, he would be content with simply asking 
bs oe 
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for a return. Where the income-tax officer bas not got a favourable 
opinion of his proposed assessee or has no definite opinion either way, 
ie., either in his favour or against him, he might a it desirable to 
have the assessee’s accounts and documents before him, in order to 
decide whether he would accept the return or would hold an enquiry 
as to its correctness. If the assessee fails to submit the accounts and 
the documents required, he does not put the income-tax officer in a: 
position to form a definite judgment and the only thing that remains 
open to the officer is to act “to the best of his judgment’, which means, 
in plain words, to act on such information obtained privately as he 
may possess. In such a case, to allow an appeal would Be meaningless. 
"Ihe appellate officer would have no materials on which to go. Again, 
where the income-tax officer is not satisfied with the return submitted 
by the assessee, possibly ewen after its scrutiny with the aid of the 
assessee’s accounts and documents, he would decide to hold an enquiry. 
Where he wants to hold an enquiry and the assessee does not help him 
with materials and evidence, here again there is nothing for the taxing 
officer to go upon, except his own judgment which again means unveri- 
fied and unsubstantiated information. Here, again, there will be no 
sense in allowing an appeal, for the appellate officer would have no 
materials on which to form judgment. Apparently, the accounts and 
documents, called for under Section 22(4), would not be sufficient to 
satisfy the doubts of the taxing officer for it must be taken that they 
have been examined and ‘have been disbelieved. By themselves, then, 
those documents would not furnishSany proper criteria for investiga- 
tion. But+where an emquiry has started and has been conducted at 
least partially, there would be materials on the record which might 
fairly he submitted to the consideration of an appellate officer. It. is 
in the last mentioned case alone that an- appeal would be allowed with 
justification. 

It is hardly conceivable that it was considered to be just that an 
appeal should be shut out in a case like the following. Suppose an 
enquiry has gone on in the case of a large business, for ten days. On 
the elevent day, the income-tax officer wants a particufar book ef 
the proposed assessee. For some r@uson, good, bad or indifferent, the 
asseasee fails to produce that book. If, at that stage, the iocome-tax ` 


officer says that be would make an assessment “to the best of* his 


judgment”, he would not be making the assessment on such informa- 
tion alone as he possessed before the enquiry began, but on informa- 
tion which were placed before him. The assessee may then fairly say 
that having supplied” materials for assessment, he should be allowed to 
go before an officer of greater experience for his judgment by way ‘of 
appeal, As I have said, it is inconceivable that the legislature should 
have meant that a prolonged enquiry should come to nothing asd 
should not be subjected to appellate judgment simply because the 
assessee, at one moment, failed to produce a certain document. On 
principle, therefore, and on reading, as a whole, the two Sections 22 and 
23, it seems to be abundantly clear to me, that 2 right to make an 
assessment to the best of the officer’s judgment cannot be made after 
an enQuiry Has been started, so as to shut out am appeal, simply because at 
any time after the enquiry has been started the assessee fails to produce 
a certain documentypr account. It has Been urged that Section 2264) « 
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is a very useful provision and it should be open to the income-tax 
officer to use is at all times, even in the case of investigation indicated 
by Sub-sections 2 and 3 of Section 23. There can be no doubt that 
an income-tax officer should have the power to call for documents 
and all information that he may require for a proper and just assess- 
ment. For this purpose he has been invested with the powers of a 
civil court by Section 37 of the Income-tax Act itself. If he has 
all the powers of a civil court trying a suit, why can he not ask the 
assessee, under those powers, to produce the very accounts and docu- 
ments which he thinks are needed for a fair assessment. Surely, a 
civjl court can call upon a party to produce any document in his 
possession or power. The power of the income-tax officer to 
for documents and accounts is not limited by the language of Section 
23(3) of the Income-tax Act, or even by Sub-section 4 of Section 22. 
Tf Section 22(4) was meant to be only a part of the power of an 
officer in holding an inquiry, its proper place would have been in 
Section 37. The whole question is, in what cases an appeal has been 
allowed by the Act and in what cases they have not been allowed? I 
need not repeat what I have already stated, namely, an appeal has been 
shut out only when it would serve no useful purpose. That is to 
say, an ap has been shut out where the appellate officer would have 
no material on which to decide 2 case. But where materials are on 
the record, whether sufficient or insufficient, an appeal has been allowed. 
I may mention here that ope of the main reasons which has 
actuated the learned Judges of different High Courts to, hold that 
Section 22(4) must be unlimited in its application, in point of time, 
z that it is a useful rule of law, which must be made use of by the 
income-tax officer, for the benefit of the assessee himself. Those learned 
Judges, with all respect to them, have overlooked, at least have not 
quoted in their judgment, the provisions of Section 37 of the Income- 
tax Act which confer? on the income-tax officer all the powers of a 
civil court, trying 2 suit. Certainly, it may happen that an order 
made .in thg course of the enquiry by the income-tax officer for the 
production of a document is disobeyed. Even in such a case he income- 
tax officer will be entitled to draw *such adverse inference, as he may, 


“from the disobedience; but, nonetheless, his decision will be a decision 


on the merits of the case, on such materials as are Before him, and in 
such a case, an appeal will be permitted under the Act. It will be noticed 
that even under the Civil Procedure Code, where a party is in con- 
tempt by non-production of documentary evidenee in his possession 
or power or by not giving evidence, the court is empowered to pro- 
nounge judgment against him, but such judgment is open to appeal 
(See Order 16, Rule 20 and Order 43, Rule 1(4) of the Civil Procedure 
Code). It must not be forgotten that there are two distinct classes 
of cases. In one class there is no enquiry at all owing to the proposed 
assessee’s default. In such a case there will be no sense in granting an 
appeal and there is no appeal. In the other case, there is some material 
before the assessing officer plus some want of material owing tg the 
assessee’s default. In the latter, case, an appeal would be granted, 
because after all, there is something on which the appellate*officer may 
form his own judgment and mgy be disposed to modify the judgment 
e 2 e Lad 
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Cert of the income-tax officer. 
PE Another principle bearing on the interpretation ofə statutes> must 
pies not be overlooked in interpreting the Indian Income-tax Act which 
Lactunean is a purely fiscal enactment. It is the ordinary privilege of a subject that 
Prasad he shall not be taxed on his income, without a proper investigation. 
Bapu Ram Te is but an elementary right of the subject that it should be open, to 
ss him to prove what his income is, before he is assessed on tlfe income. 
If it had been the intention of the legislature that the mere word of 
the taxing officer should be final, one should find a clear indication of 
that in the language of the statute. Craies in his invaluable book on 
i retation of Statute Law says at p. 105. “Express and unambiguous 
language appears to be absolutely indispensable in statutes passed for 

the following purposes:— 

(1) Imposition of tax*.. .........4- 

(3) Altering or excepting from the operation of clearly estab- 
lished principles of law ”. If the meaning of Section 22(4) read 
with Section 23(4) is this that the power of an income-tax officer 
should be allowed to hang, like the sword of Damocles, on the head of 
the proposed assessee, to be applied at any time to shut out an enquiry 
by the appellate court and for the acceptance, as final word, of the 
income-tax officer’s assessment, we should expect the clearest language 
being employed for the purpose. As against the argument that the 
Sub-sectjon 4 of Section 22 is a very useful rule and should not be 
limited in its operation by the foug words, “having made a return” 
to be found in Sub-rulg 4, Section 23, the following may be usefully 
quoted from Craies’ book at p. 106:— . -if there be admissible, 
in any statute, what is called an equitable ‘construction, certainly such 
a construction is not admissible in a taxing statute, where you can 
simply adhere to the words of the statute”. 

As I have already said, there is no necessity to press Section 22 (4) 
into the service of the income-tax officer holding an enquiry under 
Section 23. He has ample powers for the purpose of the enquiry, the 
same powers which a civil court has got in trying 2 suit . 

° As fo@ authority on the interpretation of Section 22(4) and Set- 
tion 23(4) the majority of them are in favour of reading Section 23 (4). 
as if the words, “having made a return” did not exist in the | 
The case of Khust Rem v. The Commissioner of Income-tax, A. L R 
1928 Lahore 219, takes the same view as I have taken. All other 
cases, including a two-Judge case of this Court, viz., In the matter of 
Chandra Sen Jaini, Vaid, Etewab, 26 A. L. J. R. 340, practically take 








EN 
> 
k 


oe a the view that the words, “having made a return” have no force of 
w ES own, they are “harmless” or mere surplusage. These cases are, 
o u ke the matter of Hermukbrai Dulichend, 32 C. W. N. 710 ind Rem 

oF fo) lewen Ugam Lal v. Commissioner of Income-tax, A. I. R. 1928 

a t+ Patna 529. It would serve no useful purpose to take the arguments 

o Z of the learned Judges one by one in the several cases and to attempt 
fe) |Z © to dissect them. If, however, these cases are examined, it will be found 
Z E that they have proceeded either on the view that the words “having 

e Y ma madesa return” are a mere siping or that Section 22 (4) is a useful 

«` piece of ruk and the income-wx otħcer shoufd not be deprived of its 


Q o., use. I, has indeed been pointed out that the use of the rule is for the 
~“ benefit of the proposed assessee Himself. I have already pointed *out e 
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that we have no right to throw away the language of a statute, especially  ® 

of 2 fiscal statute as a mere surplusage. I have pointed out that a clear aaa) i 

nd consistent meaning can be given to both Section 22(4) and Sec- tak: 

tion 23(4) of the Act. I have pointed out that the income-tax officer Lacan 

has got ample power, in the course of an investigation held by him 

under Section 23, to call for any document or evidence or accounts Bas 

from the ‘assessee. Such being the case, with utmost respect, I am unable 

to agree with the view taken in this Court or in the courts in Bombay, 

Madras and Calcutta. If the points, that have struck me as very very 

material and as fully answering the objections and arguments of the 

learned Judges, had been considered by them, I would certainly have 

bowed to their decisions. z $ 
But as things stand, the argumoges to 

been considered, at least in theingéhy 







missioner of Income-tax $ 
discussion of the law Yay 


My answer is an emphatic no. 
"Question No. Z. J 
My answer is that the notige is invalid not because it included 
accounts and documents connectef with the Cgleutta shop, but because - 
the issue of such a notice was illegal after an enquiry commenced 
under Section 23(3). : 
Question No. 3 (e) 
My answer is that the form used is immaterial. The invalidity 
lies in the issue of the notice after the enquiry had started. 
; © Question No. 3(b) 
Answer.—-The date was not material and does not affect the issue 
of the notice, if it was otherwise valid. 
Question No. 4 : ` ° 
‘ Answer.—Section 64(1) of Income-tax Act authorises the 
_income-tax officer at Cawnpore to assess the income-tax at the head- 
for all the branches of the business wher@oever situated and 
there is nothing in Section 22(2) which requires that separate notices 
should be issued for separate places of business. A 
Question No. 5 e es 
Answer.—It was open to the income-tax officer to disbelieve Sheo- 
math Pandey when he stated that no account book was kept and to ° 
hold that one was kept. It was also open to the income-tax officer to hold 
S to the account sheets of Calcutta, that his order had not been complied 
with. This answer is subject to the answer given to question No. 1, 
viz., the notice was illegal. 
Question No. 6 
Answer.—It must depend entirely on the circumstances of the 
case. No general answer can be given which can be applied ta every 
case. In this particular “case, I halve replied to question Ne. § that the 
incame-tax officer would be „justified in holding that 
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account book showing the income from the house property at Cawnpore 
and that it has been intentionally withheld from him. . 
Question No. 7 
My answer to this question is that having regard to the language 
of Section 64(1) of the Income-tax Act, the only officer who is res- 


Banu Ram ponsible for a correct assessment for the entire business of the assesgees 


in re 


is the Cawnpore officer and for the purpose of assessment he can call 
for any returns and accounts he likes, although an independent enquiry 
has been conducted by the income-tax officer exercising jurisdiction at 
the locations of the branch offices of the assessees. This was the opinion 
given by this Court in the matter of Lachbman Prasad Babu Ram of 
Céunpore, 23 A. L. J. R. 379. I would add the rider which was added 
in the case just quoted, viz., the powers of the authorities at the head- 
quarters should never be exércised oppressively, so that persons willing 
to submit to an enquiry at the branch office should not ordinarily be 
compelled to bring documents and officers all the way to the head 
an from distant a like Calcutta and Bombay. The Act should 
be administered as inoppressively as may be possible, always having an 
eye to the convenience of the subject whom it is proposed to tax. 
Question No. 8 
Answer.—As already stated in answer to question No. 7, although 
the officer at Cawnpore was not an appellate officer to the officer in 
Calcutta, yet the Cawnpore officer was bound by the report of the 
Calcutta’ officer and was not bound to refer the matter back to the 
„Calcutta officer. As re the assesment according to one’s judg- 
ment, the assessment should always be on the merits, after an enquiry 
has started and not “according to judgment” (if that is meant to shut 


out an appeal). 


Answer.—No. 

The‘ income-tax officer was bound to pronovfice judgment, on the 
merits so as to allow of an appeal. 

NIAMATULLAH, J.—This is a reference under Section .66(2) of 
the Incomesax Act 1922 made by the Commissioner of Income-tax 


Question No. 9 


for decision of certain questions of’ law arising under the following | 


circumstances:— 

Messrs. Lachmen Das Babu Ram, the assessees, carry on business 
at three places, viz., Cawnpore, Bombay and Calcutta the first named 
being the principal place of business where they have been assessed to 
the income-tax to which the reference relates. They were required by 
a notice issued on April 22, 1927 under Section 22(2) of the Income- 
tax Act to submit on or before May 31, 1927 a return of their tgtal 
income in the previous year. On May 2, 1927 the income-tax officer, 
who had issued the notice already mentioned, wrote to the income-tax 
officers of Bombay and Calcutta asking for reports in regard to the 
assessees’ profits at those places. On August 1, 1927, the assessees sub- 
mitted a return in respect of their income derived from the Cawnpore 
concerns. Subsequently they submitted a similar return with_regard 
to thefr inceme of the Bombay business. They did not make any 
return to the income-tax officer, Cawnfore regarding their profits derived 
from the Calcutta branch, but did so to the income-tax officer, Calcutta. 
On August 11, 1937, a combinede notice under Sections 22(4) afd 
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23(2) was issued requiring them to produce their accounts relating to Gm” 
the Calcutta branch and such evidence as they desired to adduce in ~- 
support of their return. On August 26, 1927, accounts relating to 1929 
their business at Cawnpore and Bombay were produced but not those I cman 
relating to the Calcutta branch. On February 17, 1928, a report was Prasap 
received from the income-tax officer of Calcutta in respect of the Basu Ram 
assessees’ income derived from the Calcutta business. This did not ™ 
satisfy the income-tax officer of Cawnpore who obtained the production 
of the assessees’ accounts maintained for the headquarters of their busi- 
ness, viz., Cawnpore. This led to certain discoveries and a notice under 
Section 23(2) was issued on February 22, 1928 calling upon the, 
assesses to produce accounts relating to “property” and trial balances 
of receipts and disbursements in respect of the Calcutta concern for a 
certain period. On March 5, 1928 it was ‘stated on behalf of the 
assessees that no account was kept of the income of such property. 
The trial balances requisitioned were also not furnished. On March 
14, 1928 certain proceedings were taken by the income-tax officer 
Cawnpore to whom Sheo Nath, the e general agent of the assessees, 
definitely stated that no account was kept for the income of “property” 
and that the trial balances relating to the Calcutta shop could not be 
furnished as the accounts relating to that shop had already been produced 
before the income-tax officer Calcutta. After some correspondence 
between the income-tax officer, Cawnpore and that of Calcutga an 
assessment was made on March 30, 4928. The income of the Calcutta 
branch was assessed at Rs.40,000 und®r Section 2344). The significance 
of assessment under Section 23(4) is that it is based on the “best 
judgment” of the income-tax officer and that no appeal lies from such 
assessment. An appeal was, however, preferred from this assessment 
on the ground that it could not in law be considered to be one under 
Section 22(4) so as to deprive the assessees of the right of appeal. The 
Assistant Commissioner who heard the appeal in the first instance, 
ruled that Section 24(4) applied and that the appeal was incompetent. 
A further appeal to the Commissioner led to the reference under con- 
sideration. ‘ ~ 
. The questions which emerge from this statement of facts and 
which we are called upon to decide are nine in number and are mentioned 
at pages 5 and 6 of the statement of facts submitted By the Commis- 
sioner with his own opinion. The answers to these questions largely 
depend on a consideration of Sections 22(2) and (4) and 23 which > 
are quoted below. . i 
“22(2). In the case of any person other than a company whose 
total income is, in the Income-tax Officer’s opinion, of such an amount 
as to render such person liable to income-tax, the Income-tax Officer 
shall serve 2 notice upon him requiring him to fornish, within such 
period, not being less than thirty days, as may be specified in the 
notice, a return in the prescribed form and verified in the prescribed 
manner setting forth (along with such other particulars as may be 
provided for in the notice) his total income during the previous year. 
(4) The Income-tax Officer mgy serve on the principal offteer 
of any company or on any person upon whom a notice has bæn served 
under Sub-section (2), a notice requiring him, on a date to be therein 


Basu Raw 
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specified, to produce, or cause to be produced, such accounts or docu- 
ments 2s the Income-tax Officer may require. . 

Provided that the Income-tax Officer shall not require the pro- 
duction of any accounts relatiog to a period more than three years 
prior to the previous year. 

23. (1) If the Income-tax Officer is satisfied that a return ‚made 
under Section 22 is correct and complete, he shall asseis the total 
income of the assessee, and shall determine the sum payable by him on 
the basis of such return. 

(2) H the Income-tax Officer has reason to believe that a return 
made under Section 22 is incorrect or incomplete, he shall serve on the 
*person who made the return a notice requiring him, on a date to be 
therein specified, either to attend the Income-tax Officer’s office or to 
produce, or to be caused “to be there produced, any evidence on which 
such person may rely in support of the return. 

(3) On the day specified in the notice issued under Sub-section 
(2) or as soon afterwards as may be, the Income-tax Officer, after 
hearing such evidence as such» person may produce and such other 
evidence as the Income-tax Officer may require on specified points, 
shall by an order in writing, assess the total income of the assessee and 
determine the sum payable by him on the basis of such assessment. 

(4) Uf the principal officer of any company or any other person 
fails to make a return -under Sub-section (1) or Sub-section (2) of 
Section 22 as the case may be or fails to comply with all the terms of 
a notice issued, under Sub-section®(4) of the same Section or, having 
made a return fails to comply with all the terms of a notice issued 
under Sub-section (2) of this Section, the Income-tax Officer shall 
make the assessment to the “best of his judgment”. 

The first question which calls for 2 decision of this Court has been 
stated in these terms.—‘Has an Income-tax Officer jurisdiction to 
issue a notice under Section 22(4) after tHe commencement of an 
enquiry under Section 23(3)”? 

The contention before us has gone further and it hay been argued 
that nowe under Section 22(4) gannot be issued after return required 
by Section 22(2) has been made. In this view Section 22(4) applies 
only to cases where for some reason not easily conceivable, the Income- 
tax Officer desis inspection of the assessees’ accounts before he has 
any idea of the sources of their income, of the amount of their income 
and of the contingency of the accounts being needed to test the cor- 
rectness of the figures to be mentioned in the return. Section 22(4) 
clearly lays down that a notice under that Section can be issued to “any 
person upon whom a notice has been served under Sub-sections (2)”, 
Le., to any person who has been previously called upon to furnish a 
return. The scope of the Section is thus narrowed down to the absurd 
limits of the time after a notice for return has been served and before 
the return is made. It will be observed that notice under Section 22(4) 
can be issued only to a person who has been previously required to 
furnish a return, and if the contention put forward on behalf of the 
assessees $ sound, notice under Sgetion 22(4) cannot be issued after 
a return has been made. Ie am unable to accept such a reading of 
Sectign 22(4), otherwise quite general and unqualified as regards time, 
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which leads to the result I have indicated and which can hardly serve 
any useful purpese in making an assessment. To give effect to the 
interpretation contended for on behalf of the assessees we have to insert 
some such words as “and who has not made the return” after the 
words “Sub-section (2)”. It is one of the elementary rules of con- 
struction of statute that it should be so read as to avoid introducing 
what the Legislature has not thought fit to introduce, and that a 
construction which has that effect should be rejected. Section 23(1) 
which follows it makes it quite clear what the object of a notice under 
Section 22(4) is. On receipt of a return the Income-tax Officer may 
either accept it forthwith or may, if so advised, verify its correctness 
with reference to the accounts for which a requisition may be mad& 
under Section 22(4) at that or any other stage. 


There is likewise no reason to confine the scope of Section 23(4) 
to the period before the commencement of an enquiry initiated by 
Section 23(2). It is conceded that the Section itself does not warrant 
such a restriction. It is true, on the other hand, that ordinarily the 
requisition contemplated by Section 22(4) will be made on receipt of 
the return so as to avoid an enquiry if possible. In majority of cases 
the Income-tax Officer will call for accounts on receipt of a return 
which is prima fecie unsatisfactory and before an enquiry is decided on. 
But cases may occur in which after the commencement of such enquiry 
the necessity of examining the accounts maybe felt. Cases are also 
conceivable where accounts are not ¢pected to remove doubts altogether 
and yet they cannot be dispensed with. In suck cases the Income-tax 
Officer may consider it advisable to issue a notice under Section 22 (4) call- 
ing for accounts and another under Section 23 (2) requiring the assessee to 
produce such evidence as he desires to adduce in support of his return. 
It is to be observed chat a notice under Section 23(2) is in the interests 
of the assessee and mustebe issued; while one under Section 22(4) may 
or may not be issued according as the Income-tax Officer may or may 
not deem it expedient having regard to the circumstances of the case, 
but, if issue, must be obeyed. The plain language of Sections 
enables one to arrive at the result @ndicated above. It is, ever, 
pointed out that Section 37 of the Income-tax Act empowers the 
Jncome-tax Officer to direct the production of ents by any 
person, assessee or otherwise, in the manner laid down by the 
Code of Civil Procedure in relation to suits and proceedings 
before civil courts, and it is argued that after an enquiry 
initiated by Section 23(2) has commenced, the production of accounts 
is to be enforced not by a resort to a notice under Section 22(4) 


. but bY the exercise of the power conferred by Section 37. It may be 


that the law has provided more than one mode of securing evidence, 
but because an alternative method of achieving a certain object is 
available, it does not follow that another, if it is otherwise permissible, 
should be denied. There is a difference between the provision contained 
in Section 22(4) and that laid down in Section 37. The latter applies 
to assessees and others in a position to give evidence, while the former, 
which is more drastic, iseapplicable only to assessees, who, are to be 
visited with certain consequences in case of failure to produce accounts. 
e Reliance has been placed ona case decided by a Division Befich of 
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the Lahore High Court, reported in All India Reporter, [1928] Lahore 
219, Khushi Ram Kerem Chand v. Commissioner of Income-tax, Punjab. 
It does support the contention of the assessees in the case before us. 
The reasons given by the learned Judges for not giving effect to the 
plain language of Section 22(4) are thus stated by them:— 

“The words ‘having made a return’ and the order in which the 
defaults are enumerated in Sectidn 23(4) indicate that a notice under 
Section 22(4) precedes the notice and enquiry under Section 23. It is 
significant that Sub-section (4), Section 23 does not authorise a 

assessment in the case of a default under Section 23(3)”. 

The learned Judges also observe that “It is true that the wording 
bf Section 22(4) is somewhat wide, but it must be construed with 
reference to the context. It is also a well established rule of the inter- 
pretation of fiscal enactmf&nts that, in case of doubt, an interpretation 
which is more favourable to the subject is to be preferred”. 

With great respect to the learned Judges I am unable to agree with 
this view. The order in which certain provisions occur may in some 
cases assist us in construing one of those provisions. But where the 
arrangement is consistent with a reading which gives effect to the entire 
language of that provision, its plain meaning cannot be departed from 
only because a different location of such provisions would have made 
that meaning clearer. The reason why the provision in question before 
us has been made Sub-segtion (4) of Section 22 and placed before the 
enquiry provided for by Section 23(2) is that ordinarily notice under 
the former will precede the notice eontemplated by the latter. Assum- 
ing for a moment that*the Legislature intended to confer a power on the 
Income-tax Officer to issue a notice non-compliance with which should 
attract the operation of Section 23(4) whether such notice is issued 
before or after the commencement of the enquiry, where is the provision 
to be inserted? If it be placed between Sub-sections (2) and (3) of 
Section 23 to make it plain that such notice tan be issued after the 
commencement of the enquiry, it would lead to the result according to 
the reasoning based on the order of the provisions, that thg Income-tax 
Officer haw no power to issue such a notice before the commencement of 
the enquiry. It follows, therefor®, that the arrangement of the pro- 
visions is not a safe guide in this particular instance. It is not disputed 
that the languagesof Section 22(4) is wide enough to enable the Income- 
tax Officer to issue before the commencement of the enquiry a notice 
under Section 22(4) which, if disobeyed, will entail the consequences 
mentioned in Section 23 (4). 

The words “having made a return” occurring in Section 23(4) 
founded on in the ruling referred to do not, in my opinion, sypport 
the conclusion arrived at in that case. These words may possibly make 
it arguable that notice under Section 22(4) can be issued only, where 
2 return has not been made, an argument which I have already disposed of. 
The learned Judges who decided that case do not seem to be inclined to 
accept it, and on the contrary are of opinion that Section 22(4) “is ap- 
parently intended to help the Income-tax Officer in deciding whether he 
will Rcceptethe return or proceed to make any enquiry”. It seems to me 
that the wards “having made q retufn” in Section 23(4) have been used 
because Section 23(2) to which they relpre presupposes that a return has 
been made. In cases to which Section 22(1) and (2) apply, return if oute 
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of question while in cases to which Section 22(4) applies, return may 
or may not have been made. The object of introducing these 
words in relation to Section 23(2) is to indicate what is certain to 
have happened unlike the preceding two cases in which a return might 
or might not have been made. They cannot be so read as to imply that 
in the first two cases return could not have been made. I have already 
painted out one of the objections to such a construction, viz., that we, 
in effect, insert some such words as “and who has not made the return” 
after “Sub-section (2)” in Section 22(4) which is more vicious than 
treating the words “having made the return” in Section 23(4) some- 
what lightly. The view taken by the learned Judges of the Lahore 
High Court is diametrically opposed to what has been held by at leaş 
three High Courts. In Chandra Sen Jaini, Vaid, Etewab—In the matter 
of, Misc. Case No. 1027 of 1927, 26 A. L. J. R. 340, mm the matter of 
Messrs. Harmukbrai Dulichand, 32 Cal. W. N. 710 and Rem Kbelawen 
Ugam Lal v. Commissioner of Income-tax, Bebar and Orisss, A. I. R. 
1928, Patna, 529, it has been distinctly ruled that notice under Sec- 
tion 22(4) may be issued at any time before or after the commence- 
ment of an enquiry contemplated By Section 23(2), and that the 
words “having made a return” occurring in Section 23(4) do not 
signify anything which may affect the plan language of Section 22(4). 

For the reasons detailed above, I answer the first question in the 
affirmative. 

The second question runs thus:— $ å 

“(2) Was the notice under ion 22(4) issued by the Income- 
tax-Officer, Cawnpore, on February 22, 1928, inwalid, because.it included 
accounts and documents connected with the Calcutta shop ?” 

That the Income-tax Officer of Cawnpore had jurisdiction to 
assess tax on the income derived by the assessees from the Calcutta 
branch of their business is not disputed, and in view of the- provisions 
of Section 64 of thegIncome-tax Act such jurisdiction can not be 
denied. This being so, it can scarcely be maintained that a notice issued 
under Section 22(4) calling upon the assessees to produce or cause to 
be produce@ their accounts of the Calcutta branch is invalid. It was 
certainly open to the Income-tax Officer, Cawnpore, to Mquire the 
“‘Income-tax Officer, Calcutta to send the account books which appear to 
have been produced before him by the assessees, who were for some 
reason of their own reluctant to have such accountS subjected to the 
scrutiny of the Income-tax Officer, Cawnpore. The latter preferred to 
make the assessees responsible for the production of these accounts and 
whether he was right or not in the exercise of his*power to adopt the 
more drastic of the two courses open to him, he cannot be said to have 
done* what he had no jurisdiction to do. It has been contended that 
the Income-tax Officer, Cawnpore having called for a report from the 
Income-tax Officer, Calcutta regarding the income of the assessees 
accruing there, he (the Income-tax Officer, Cawnpore) ceased to have 
jurisdiction in regard to that matter. I cannot accede to this conten- 
tion. It is only a departmental arrangement that one Income-tax 
Officer requires another to furnish information on matters suppos:d to 
be better known to him;.but in deing so he does not divest himself of 
the powers which the law has conferred én him, so as to becbme functus 
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officio. My answer to the second question is in the negative. 

The opinion of the Commissioner on the third and fourth ques- 
tions has not been challenged by the learned advocate Yor the assessees, 
and I think rightly. I answer them in the negative. 

The fifth and sixth questions have been argued together and may 
be so disposed of. They are as follows:— : 

“(5) Was the Income-tax Officer entitled, in the face of the 
statement of Pandit Sheo Nath Pandey the assessees’ mukhtar-i-am, 
dated March 14, 1928, to hold that the notice under Section 22(4), 
dated February 22, 1928, had not been complied with?” 

“(6) When an assessee denies the existence of accounts or docu+ 
gents, may the Income-tax Officer presume the existence of such 
accounts or documents?” 

Where the Income-tax Officer has reason to believe that certain 
accounts and documents are in the possession or power of the assesses 
and calls upon him under Section 22(4) to produce them, but the assessee 
denies the existence of such documents the Income-tax-Officer can arrive 
at his own conclusion in view of the circumstances of the case, and if 
he persists in his belief that such atcounts and documents exist and ought 
to have been produced, he can proceed under Section 23(4). The 
assessee has a remedy by challenging the finding of the Income-tax 
Officer, under Section 27 of the Income-tax Act which provides that 
“where an assessee within one month from the service of a notice of 
demand satisfies the Encome-tax Officer that he did not receive 
the notice issued under Sub-secgion (4) of Section 22, or 
that he had not ae reasonable opportunity to comply, or was 
prevented by sufficient cause from complying, with the terms of 
the last-mentioned notices, the Income-tax Officer shall cancel the assess- 
ment and proceed to make a fresh assessment in accordance with the 
provisions of Section 23”. From’ the finding arrived at by the Income- 
tax Officer under Section 27 adversely to the asyssee an appeal has been 
allowed by Section 30 of the Act and if he satisfies the ‘appellate autho- 
rity that he was prevented from complying with the notice under 
Section 22(4) because the accounts and documents to whith it related 
did not offic he will escape the consequences of disregarding that notice. 
It must be conceded that the procedure laid down for an assessee, whor 
is believed to possess certain accounts and documents, to vindicate his 
denial in that reffect is clumsy and one-sided, but such appears to be 
the law as it stands. I answer the fifth and sixth questions in the 
affirmative. 

The seventh ahd eighth questions may be disposed of together. 
They are as follows:— . 

“(7) Has the Income-tax Officer of an assessee’s principal *place 
of business jurisdiction to compel such assessee to submit a return and 
produce accounts in respect of a branch business when he has submitted 
a return, produced accounts, and otherwise complied with all the re- 
quirements of the law before the Income-tax Officer of the place where 
he has such branch business?” 

e (8) Is the Income-tax Officer of the principal place of business 
bound to atcept the report of the kncome-tax Officer of a place where 
an assessee Is carrying on a Branch business. If not, is he bound to 
refer the matter back to the latter offifer for further enquiry and.not, 
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to assess according to his judgment?” 

My remarks in answering the second question have a bearing on 
the questions and should be referred to. As stated by me in that con- 
nection the Income-tax Officer, Cawnpore, which is the principal place 
of the business of the assessees, had jurisdiction to assess the tax on their 
incotne from all sources. It follows that he could call for a return of 
their income from all sources including the Calcutta branch and to 
direct the production of accounts thereof. The assessees are not re- 
lieved of the obligation imposed on them by making a return of their 
income derived from a branch concern to the Income-tax Officer of the 
district where such branch concern is carried on and by producing 
accounts relating thereto before such officer. The law gives to the 
assessee no choice in this matter. I answer she seventh question in the 
affirmative and the eighth in the negative. 

The ninth question as it stands is too widely put. It runs thus.— 

“(9) In all the circumstances of this case, was the assessment 
rightly made under Section 23(4)?” | 

Taking it as it stands the language would include the question 
whether the Income-tax Officer was right in the exercise of his discretion 
to proceed under Section 23(4) or under Section 23(3). But I think 
the learned Commissioner making the reference meant no more than 
to obtain a ruling of this Court on the question whether under the 


circumstances of this case the Income-tax Officer, Cawnpore, had juris- . 


diction to make an assessment under Section 23(4). For the reasons 
which I have already stated in answering question No. 1, I would answer 
the ninth question in the affirmative. 

By THE CourT—As we are not agreed as to our answer on question 
No. 1, we refer the “case” under Section 98, Civil Procedure Code and 
Section 66(2) of the Income-tax Act, 1922, to the Hon’ble the Chief 
Justice, for orders as toet being put before a single Judge or a Bench of 
Judges, as he may think fit. We, however, want to mention that the 
question is of utmost importance to the income-tax authorities and the 
public who pay the tax, that, on the point, different High Ggurts have 
taken different views and that it might be desirable to require a Bench 
‘of three Judges to hear the point and decide it to avoid a further difference 
of opinion and a second reference. e 


The question No. 1 is as follows:— 


Has an Income-tax Officer jurisdiction to. issue a notice under Sec- 


tion 22(4) after the commencement of an enquiry under Section 23 (3)? 

[A Full Bench, consisting of Boys, J., Kendall, J. and Young, J., to 
whom Question No. 1 was referred, expressed the following opinion: ] 

This is a reference under Section 98 of the Code of Civil Proce- 
dure made by 2 Division Bench of this Court in a matter arising under 
the Income-tax Act of 1922. Notice was served on Lachhman Das Babu 
Ram, a firm with their headquarters at Cawnpore and branches in other 
places, under Section 22(2) of the Income-tax Act, to make a return 
of their income. After certain proceedings, which it is unnecessary 
to detail, a combined notice was sent to the firm on August 11, 3927, 
in the form known as Form, B, drafted apparently under the authority 
of the Board of Revenue but not incorporated in any way in the Income- 


*tax“Act. This so-called combined ngtues purports to be a notice under , 
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Section 22(4) and also under Section 23(2) of the Act. The nature 
of the notices that can be issued under those two Sectiohs is clear on the 
face of the Sections themselves and we need not detail it. After many 
postponements and the receipt of many reports and the examination of 
certain accounts, mext on February 22, 1928, the Income-tax Officer 
felt that he had reason to ask for further particulars in regard to the 

of a house, and issued what we are told was a notice under 
Section 23(3) asking for particulars in regard to’ this house. In the 
statement of the case made by the Income-tax Officer this notice is 
referred to as having been one under Section 23(2); but that is ap- 
parently 2 misprint, and this notice of February 22, 1928 was pre- 
sumably a notice asking for evidence on “specified points” in accordance 
with Sub-section (3) of Section 23. On the same date, February 22, 
he issued another notice under Section 22(4) calling for certain Cawnpore 
headquarters accounts. On March 14, 1928 one Sheonath was examined 
on oath, and this appears to be the only occasion on which any “evidence” 
was heard. On March 30, after certain reports had been received, the 
Income-tax Officer asked for futher accounts. The representative of 
the firm asked for a further reference to the Calcutta branch, but this 
was refused as the day, March 30, was the last day but one for the close 
of the financial year, and the Income-tax Officer proceeded to a summary 
assessment, purporting to act under Section 23(4). Upon the asses- 
see appealing to the Assistant Commissioner it was held that he had no 
right of appeal owing to the fact ghat the assessment had been made 
and properly made wnder Section 23(4). The assessee thereupon 
required the Income-tax Officer to refer the case to this Court on cer- 
tain points stated. A number of those points came up for consideration, 
before a Bench of this Court consisting of Mr. Justice Mukerji and 
Mr. Justice Niamatullah. On one point the learned Judges have differed, 
and the matter has come up before the presente Bench of three Judges 
on the reference. The point referred to us is stated by the learned Judges 
as follows:— 

“Has an Income-tax Officer jurisdiction to issue a Slotice” under 
Section 2F(4) after the commeneement of sn inquiry wader Seon 
BG)” 

We have had some difficulty in ascertaining the facts on the itty 
of which we are Gsked to decide this question. The following appears 
in the statement of the Income-tax Officer at page 3: 33— 

“The assessees now desire that I should make a reference to the 
Honourable High Court on the following points of law (Appendix E) 
(as propounded by them) :— 

(4) Whether the notice issued under Section 22(4) on Felftuary 
22, 1928, was legally -valid inasmuch as it was issued after the 
commencement of proceedings under Section 23(3);” etc. 

It does not appear, however, that we have to consider the effect of 
the notice on February 22, 1928, at all. The notice under Section 22(4), 
which we have really to consider, is referred to at page 8 of the Income- 
tax Officer’s statement, at Peek 20, point 9. It is referred to us 
as fotlows:=— 

“The sssessces clearly fail®d to anniy with the notice under Sec- 
tion 22(4), issued on August 11, 192%, calling for the production of, 

etheir Calcutta accounts. This default justifies the assessment under 
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Section 23 (4).” 

The Assistant Commissioner also said in his order, dated June 15, 
1928, which is printed as Appendix D to the Income-tax Officer’s state- 
iment of the case, “and there was the failure to produce the Calcutta 
accounts for which a notice was issued on August 11, 1927. These 
circumstances clearly reduce the assessment to one under Section 23(4). 

A consideration of the facts chronologically set out at the commence- 
ment of this judgment will show that no inquiry under Section 23(3) 
commenced until the date of March 14, 1928, when the evidence of the 
one witness Sheonath was heard on oath. Jt is manifest therefore that 
neither the notice issued on August 11, 1927, nor that issued on Fey 
ruary 22, 1928, was issued after the commencement of the inquiry under 
Section 23(3). The question, therefore, which has been referred to us 
does not appear to us to arise on the facts of the case. We may add 
that Mr. Bajpai, the Government Advocate who has represented the 
case here for the Crown, has had the advantage of the presence of the 
Income-tax Officer in Court assisting him in the case, and Mr. Bajpai 
himself, after having consulted the Income-tax Officer, agrees that no 
inquiry under Section 23(3) can be said to have commenced until 
March 14, 1928. Even if it could be said to have commenced on Feb- 
ruary 22, 1928, the date on which a notice was issued under Section 
23(3) to produce evidence as regards the specified point of the purchase 
of a house, a point which we have not to decide, it is manifest that the 
ae under Section 22(4) of Augpst 11, 1927 was long prior to that 

te. ° . 

We, therefore, direct that this case be returned to the Bench that 
referred it to us, with the expression of our opinion that the point re- 
ferred to us‘ does not on the facts of the case arise. 

On receipt of the opinion of the Full Bench, the original 
Division Bench delivfred the following judgments:— 


Muxerji, J.—By an order of this Bench dated February 2, 
1929 we d@ected that the matter in difference between the Judges 
composing this Bench might be @eferred to a single Judge or a 
‘Bench of three Judges. The Hon’ble the Chief Justice was pleased 
to appoint a Bench of three Judges. The mattes was considered 
by the learned Judges to whom the matter in difference between us 
was referred. The learned Judges came to the conclusion that, 
in the circumstances of the case, the question referred to, namely, 
the question No. 1 of the nine questions referred to the High Court 
by ke Commissioner of Income-tax, did not arise. This Bench 
thought that the learned Judges who expressed the opinion quoted 
above were not authorised under the provision of law under which 
tthe reference was made, to say that the question did not arise. 
This Bench accordingly addressed the learned Chief Justice again 
proposing that the said question No. 1 might again be referred to 
other Judges. The learned Chief Justice thereupon called a meet- 
ing of the Judges of the Court*and ,the majority of the Judges 
decided that it was open to thg three Judges, to whom the question 


ehad been referred, to say that the question did not at all arise and | 
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that such opinion would be binding on the division Bench which 
referred the question. : 

The matter was again placed before us. We have heard the 
counsel for the parties. Dr. Katju has argued that on the judg- 
ment delivered by the three learned Judges mentioned dove the 
answer to the question No. 9 as recorded by us previously should 


_ be reconsidered. He has argued, and in my opinion quite cor- 


rectly, that question No. 9 and question No. 1 are not identical, 
The question No. 1 is, 

Has an Income-tax Officer jurisdiction to issue a notice under 
Section 22(4) after the commencement of enquiry under Sec- 
tion 23(3)? : 

The question No, 9 runs as follows, 


In the circumstances of thsi case, was the assessment rightly 
made under Section 23(4)? 


Question No. 1 is a pure question of law and on this point 
my brother Niamatullah, J. and I are at a difference. Dr. Katju 
argues that in spite of this difference, we ought to say in answer 
to question No. 9 that having regard to the facts of the present 
case, the assessment was not rightly made under Section 23 (4). 

Let us examine the*contention of Dr. Katju. He has pointed 
out that when the Income-tax Officer at Cawnpore started his 
enquiry, he asked for the account books from all the places of 
business from the assessee, namely, from Cawnpore, from Bombay 
and from Calcutta. The Bombay and Cawnpore accounts were 
produced but the Calcutta accounts were not produced before 
the Officer at Cawnpore. The Income-tax Officer at Cawnpore 
issued a notice, on August 11, 1927, which Was a combined notice 
under Section 23(2) and 22(4) of the Income-tax Act, to pro- 
duce the Calcutta accounts on August 15. To this order the 
assessees @Emurred and requestedgthe Income-tax Officer at Cawn- 
pore not to press his order but to allow them to produce their- 
accounts before the Income-tax Officer at Calcutta. To this 
request the Officer at Cawnpore acceded. He wrote to‘the Officer 
in Calcutta as follows:— 

It is therefore the Calcutta shop account which is the most 
important. J would request you to examine these books again 
and obtain copies I would have taken all this trouble’ on 
myself, but the assessee is unwilling to show the Calcutta shop 
accounts tome, The case is important and requires your personal 
attention. I have fixed the case for March 6, 1928, and shall 
be extremely obliged to have your reply before that date. 

This letter was written as late as on February 24, 1928 and 
evidently after some other correspondence had passed. Dr. Katju 
urge}, and in my opinion rightly, that by agreeing to accept the 
report of the Income-tax Officer, Calcutta, provided the same was 
satisfagtory, the Officer in Cawnpora waived, so to say, the effect 


eof his order dated August 11, 1927. That order, argues Dr. Katju," 
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could not be revived after seven months in March, 1928 and could 
not be made the basis of an order under Section 23, Rule 4 of the 
Income-tax Act, namely, an assessment to the best of the judg- 
ment. 


It will be remembered that there were two notices issued 
against the assessees, both purporting to be combined notices under 
Section 22(4) and Section 23(3), one was dated August 11, 
1927 and the other was dated Fébruary 22, 1928. Jt was on 
account of the failure to comply with both these notices, that the 
Income-tax Officer purported to act under Section 23(4) of the 
Income-tax Act. When the assessees questioned the propriety 
of this assessment “to the best of judgment”, they questioned the 
validity of the notice of February 22, 1928; see point (a) at page 3 
of the statement of the case. The learned Commissioner is re- 

uired by law to give his own opinion on the points referred to 
che High Court for its opinion. In answering the question No. 9 
(see page 8 of the statement of the case) the learned Commis- 
sioner did not rely on the notice issued on February 22, 1928 but 
relied on the notice of August 11, 1927 only. For this reason 
the Bench consisting of three learned Judges of this Court ex- 
pressed the opinion that the notice of February 22, 1928 -might 
very well be ignored. The leagned Judges then considered the 
circumstances under which the notice of Æugust 11, 1928 had 
been issued and came to the conclusion that it had been issued 
before any enquiry was started. From this finding of fact it 
followed that the question of law on which there was a difference 
of opinion between myself and my learned brother did not arise. 
Dr, Katju bas argued @hat if we are bound by the opinion of those 
three learned Judges, as the majority of the Judges of the Court 
have held ig an English meeting, we must ignore the notice of 
February 22, 1928, as being a dogument of no releyan® in the 
case. 

In my opinion, this view contended for oughg to be accepted 
and for the reasons already given. Further, however, there is 
good reason why the notice of February 22, 1928 should be ignored 
as waived or as being never intended to be operative. I have al- 
ready pointed out that the letter addressed by the Income-tax 
Offices of Cawnpore to the Income-tax Officer at Calcutta is dated 
February -24, 1928 and was therefore written two days after the 
notice dated February 22, 1928 had been issued. From the portion 
of the letter quoted above it will be seen that the Income-tax 
Officer at Cawnpore was perfectly willing to accept the report of 
the Calcutta Officer and it was not his intention to enforce either 
the notice of August 11, 1927 or that of February 22, 192$. 

Whethér we accept the opini6n of, the Full Bench or whether 
we decide on our own initiatiye, there can be no doubt that both 
the combined notices had been watved, so to say, and it would 
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be extremely unfair on the part of the Income-tax Officer to turn 
round and say, without giving the assessees a fresh opportunity 
to produce the books, that their failure on previous occasions to 
produce accounts subjected them to the penalty of having a best 
judgment assessment made against them. 

In view of this fresh argument and in view of the opinion 
expressed by the Full Bench I am clearly of opinion that the 
answer to question No. 9 should be in the negative. 

I may point out that this answer entirely makes it unneces- 
sary to return any answer to question No. 1 and, as already stated 
fo the opinion of the Full Bench, the question No. 1 does not 
arise. 

I would therefore direct that, in substitution of my answer 
to question No. 9 as recorded on February 22, 1928, the detailed 
answer which is also in the negative recorded above be returned 
to the Commissioner of Income-tax. 

I note that Mr. Bajpai, the learned Government Advocate, 
has argued in Court for 44, days and that he is entitled to a fee 
of Rs.1,100. He should get this fee from the Government. As 
regards the costs of this reference, I would direct that the Govern- 
ment should pay the costs of the assesses. 

NiaAMATULLAH, J.—In my, order of February 22, 1929, I 
answered, the question No. 9 im the affirmative, because, in my 
view, disregard of a notice under Section 23 (2) of the Income-tax - 
Act entitles the Income-tax Officer to proceed under Section 23 (4) 
and if he does so, the assessee has no right of appeal. Whether 
the Income-tax Officer could do so under the circumstances of 
the present case depended on the effect of two notices issued by 
him (1) on August 11, 1927 and (2) on February 22, 1928. It 
had been contended on behalf of the assessees that the first notice 
had beeg waived. I did not deal with this argument, because if 
it be accepted with regard to the first, the second notice, which 
in my opinion cannot be said to have been waived as the result 
of a letter, dad February 24, 1928, could not be got over. I 
would have respectfully differed from my learned colleague ,on 
this part of the case, had the question been open to discussion; 
but the view taktn by the Full Bench as regards the second notice 
relieves me of the responsibility of dealing with it. The Full 
Bench have placed their own construction on the statement of 
facts submitted by the Income-tax Commissioner, according to 
which the effect of the notice, dated February 22, 1928, is not 
to be considered. They observed, after considering the statement 
of the case, that 

it does not appear, however, that we have to consider the effect 
è — ofethe notice on February 22, 1928, at all. 

As regards the first nptice? they rubed that it was issued be- 
fore the commencement of the enguiry, in which case, according 
to the view both of my brother Mukerji, J. and myself, the In- 
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come-tax Officer had jurisdiction to proceed under Section 23 (4), 
unless he is otherwise debarred from taking that course. On 
receipt of the finding of the Full Bench, the assessees pressed for 
the consideration of the question that the first notice (of August 
11, 1927) had been waived. The second notice (of February 
22, 1928) being ignored, as we must ignore in view of the ruling 
of the Full Bench, I must now consider the effect of the former. 
I have had the advantage of reading the judgment of my learned 
colleague, and find myself in agreement with him in holding that, 
under the circumstances of the case stated by him, it was waived 
with the result that it loses its legal effect altogether. 

In accordance with the views expressed by the Full Bench ind 
for the reasons stated above, I have to answer question No. 9 in the 
negative, which I accordingly do. 

By THE Court.—Let the following answers to the quests 
put by the Commissioner of Income-tax be returned as the answers 
of the Court. Along with the answers will be sent copies of all 
the judgments of the Judges forming this Bench and the Judges 
forming the Bench to which the question No. 1 was referred for 
an answer. 

Question No. 1—In the view expressed by the Bench of three 
Judges, this question does not arise. 

Question No. 2—Answer, Wo 


No. 3(4)—,, No ° 
7 No. 3(6)—,, No 
sà No. 4— » Ne 
3 No. 5— » Ys 
i No. 6— » Yes 
‘3 No. 7— » Yes 
3 No. 8— » No 
"4, © No. 9— No. 


With reference to the costs we declare that the Go¥erament 
Advocate having worked for more than four days is entitled to a 
fee of Rs.1,100. As the assessee has substantially gucceeded in the 
reference, we direct that he shall get his costs from the opposite 
party. 
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aces . KING-EMPEROR* 
July 25 Income-tax Act (XI of 1922), Sec. 52, read with Sec. 177 of the Penal 
aes Code—Verifyimg an untrue statement, offence when made ont— 
Niamar- Subsequent rectification, effect of—Senience, question of. 
ULLAH, J. Although, according to the notice issued by the Income-tax 
Officer on April 2, 1927, applicant was to submit a return of 
his income for 1926-27 on May 15, 1927, he went to the officer 
with his account books on July 25, 1927 and pursuaded him to 
calculate his income for him from the books in which he had 
deliberately cat ts mention a large sum received by him as 
dividends. Applicant then filled in a return form with the figures 
noted by the officer. Later on the officer happened to get informa- 
tion from various companies about the payment of the said divi- 
dends and on being questioned about these, the applicant gave 
an evasive reply. On October 19, 1927, another notice was 
sent calling on applicant to make a return of his income for the 
‘previous year on the ground thar a portion of the income of 
that year had “escaped” assessment. On November 7, 1927, the 
„officer received a detter, along with a substantially correct state- 
ment of income in Hindi, from applicant stating that he had 
mage a mistaken the figuref supplied on July 25, 1927 and sug- 
gesting that the officer might fill in a new form, sent by appli- 
cant, and substitute it as a fresh return in place of the old one. 
After assessment, the income-tax authorities, with a view to 
compounding the offence, demanded from applicant a large sum 
and on his refusal to pay it, he was ted under Secs. 177, 
195 and 465 of the Penal Code. Held, that the accused was 
guilty of an offence under Sec. 177 (read with Sec. 52 of the 
Income-tax Act) of the Penal Code, e : 

-_ . » Per Muxern, J.—There js nothing in CL (3) of Sec. 22 which 
says that any offence committed with respect to a return made 
under Cl. (2) of Sec. 22 must be condoned if the revised return 
be true. Tl. (3) only provides that a revised return would be 
treated as a return made is due time, provided it is made before an 

e i assessment has been made. ; 

Per Nisw#aTuLLaH, J.—The essence of an offence under Secs. 
22 and 23 lies in the verification of an untrue statement, and 
ia provided the statement was deliberately false or not beliewed to 
be true, subsequent rectification cannot make it any the less an 
offence, though it may be considered as an extenuating circum- 

stance in awarding sentence, : 
Cremona Revision from an order of Ram CHANDRA 

SAKSENA ESQ., Sessions Judge of Bulandshahr. 

Sir Tej Babadur Sapru, Nebel Chand and P. N. Sapru for 

the “applicant. ° . 

Uma Shankar Bajpei (Government Advocate) for the Crown. 
s “Cr. Reve 326°0f 1929 í 
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The following judgments were delivered: — 

Muxerji,°J.—This is an application to revise the order of the 
District Magistrate convicting the applicant under Section 177 of 
the Indian Penal Code read with Section 52 of the Indian Income- 
tax Act and sentencing him to pay a fine of Rs.1,000 and the order 
of the Sessions Judge, in appeal, confirming the said conviction 
and sentence, 

On behalf of the Crown a revision has been filed, being re- 
vision No. 311 of 1929, praying that the sentence passed on Rai 
Bahadur Seth Ganga Sagar may be enhanced on the ground that 
it is inadequate. , 

As the result of the revision filed qn behalf of the Crown, 
the question whether the applicant’s conviction is good on facts, 


has been reopened. 


We have heard the learned counsel for the parties at length. 
The facts which led tó the conviction of Mr. Ganga Sagar, 
briefly are these: — 

Mr. Ganga Sagar is a wealthy trader of Khurja in the dis- 
trict of Bulandshahr. He holds a large amount of shares in 
different companies including many jute mills in Bengal which 
pay very handsome dividends. He was to be assessed with 
income-tax and the Income-tax Officer, Mr. Samiullah, served 
him with a notice for making a return of the income earned by 
him in the year 1926-27, so that on the basis of that income the 
tax payable by him for the year 1927-28 might be assessed. The 
notice was issued on April 2, 1927, and by it the return was to 
be filed on May 15, 1927. The applicant, Mr. Ganga Sagar, took 
time for preparing thè return and, ultimately, on July 25, 1927, 
appeared personally with his books before Mr. Samiullah. It is 
important s note that July 25, 1927 had not been fixed for the 
appearance of Mr. Ganga Sagar npr had the date been #xed for 
him to produce his account-books. His only duty was to file 
a statement of his income. Mr. Samiullah was rgquested by Mr. 
Ganga Sagar to examine his (latter’s) account-books and to 
satisfy himself as to the income of the_proposed assessee. Mr. 
Samiullah ought to have plainly told the applicant that it was 
not part of his (Mr. Samiullah’s) duty to examine the account- 
book for the benefit of Mr. Ganga Sagar and it was for Mr. 
Ganga Sagar to find out, from his own books, what his income, 
on the several heads, was and to make a return. Mr. Samiullah, 
however, was persuaded to accede to Mr. Ganga Sagar’s request 
and he noted down on two pieces of paper what was the income 
of Mr. Ganga Sagar, according to his books. After the several 
items of income had been added up, Mr. Ganga Sagar entered 
those figures in the form provided for making a return by an 
assessee, and he signed it. This rendro is Ex. P and the note 
made by Mr. Samiullah is Ex.°O. Mr. Samiullah, after the return 
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had been made, recollected that he had some information conveyed 
to him by the Income-tax Officer of “‘companie8 district” that 
Mr. Ganga Sagar had received a dividend of Rs.6,000 on account 
of his shares in Sura Jute Mills Ltd. Mr. Samiullah asked Mr. 
Ganga Sagar how it was that this dividend did not find place in 
his books. Mr. Ganga Sagar replied, according to Mr. Samiullah, 
that the date of payment as recorded in the letter of the Income- 
tax Officer of companies districts, was merely the date of the 
declaration of the dividend. The suggestion conveyed by this 
teply was that the actual dividend had not yet been received by 
Mr. Ganga Sagar. This set Mr. Samiullah a-thinking and he 
made certain further efiquiries as to Mr. Ganga Sagar’s income 
from dividends. The enquiries took the shape of a letter addressed 
to the Calcutta Income-tax office. Mr. Samiullah also got certain 
information from the companies intimating what dividends had 
been paid to Mr. Ganga Sagar. The letter Ex. V and the 
enclosures Ex. VI to VS show that Mr. Ganga Sagar had received 
dividends to the amount of about Rs.70,000 over and above the 
dividends that had been declared in the return made on July 25, 
1927. Before receiving the Ex. V, Mr. Samiullah had already issued 
notice’to Mr. Ganga Sagar to produce his account-books for the 
Sambat year 1981 to 1982. I may mention here that the Hindu 
year for which Mr. Ganga Sagar was expected to make a return 
was 1982 to 1983, Dewali to Dewali, corresponding to 
October 17, 1925 to October 5, 1926. On receipt of the Ex. V 
and its enclosures, he issued another notice, on October 19, 1927, 
calling on Mr. Ganga Sagar to make a retyrn of his income for 
the previous year, on the ground that a portion of the income 
of thatyear had “escaped” assessment. Evidently the Income-tax 
Officer thought that Mr. Ganga Sagar had a much lafger income 
than for which he had made a®return and that he had not fully 
disclosed his income either for the year 1982-83 or for the pre- 
vious year. Mæ Ganga Sagar admits in his statement before the 
court that he received the notice by the end of October 1927. 
Then he consulted some friends and, as the result of what he was 
told, he sent a letter from Calcutta to the Income-tax Officer 
(Mr. Samiullah) at Bulandshahr stating that he had made a mis- 
take in the figures supplied by him on July 25, 1927. This 
letter is Ex. W and was received in the office of the Income-tax 
Officer on November 7, 1927. Attached to this Jetter was a 
statement of the income in Hindi. This has been marked as 
Ex. W1. Along with this letter and the enclosure, Mr. Ganga 
Sagar sent one of the printed forms in Hindi, in which an assessee 
is r¢quired to make a statement of his income. He said on the 
letter Ex..W in Hindi (while tRe letter Mself is in English) that 
he did not know how to fill up the form. The suggestion was 
that the Income-tax Officer might enter the figures contained ir 
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Ex. W1 into the blank form W2 and substitute the fresh return 
in place of the return made on July 25, 1927. The letter Ex. W 
runs as follows:— 
I find that during your inspection of my babikhara on July 
25, 1927 you omitted to look into certain entries. As you your- 
self had Jooked into it I believe that you should have examined 
the whole of it. Just then in your presence in a hurry I pre- 
pared the statement and gave it over to you. Since then I had 
been busy in other works. Now on Dewali when I went into the 
accounts to carry over into the bahikhara I found that mistakes 
had crept in the examination of accounts. The statement that J 
prepared in a hurry in your presence and gave to you was not 
quite accurate. I herewith send another correct statement. The 
former is not correct. This is correct according to accounts. 
Please cancel the former statement and put this revised one on file. 
Tt is common ground that the Ex. W1, submitted with this 
letter Ex. W, contains, substantially, 4 correct statement of the 
applicant’s income. ; 
The applicant was assessed on an income of Rs.4,73,046 with 
a tax of Rs.2,761 and odd and super-tax of Rs.75,951 and odd. 
He was also assessed on account of the previous year (1926-27) 
on the ground that a considerable portion of his income had 
escaped assessment. The basis of this assessment, made under 
Section 34 (escaped items) was Rs.5,00,000 and odd. ` . 
Negotiations were then started with Mr. Ganga Sagar calling 
on him to pay a sum of Rs.7,00,000 on pain of being prosecuted 
for having made a false return on July 25, 1927. Mr. Ganga 
Sagar did not agree to pay this large sum and the income-tax 
authorities came dowf to the sum of Rs.3,00,000. Even this sum 
Mr. Ganga Sagar refused to pay and then his prosecution was 
ordered, not only under Section 52 of the Income-tax Act read 
with Section 177 of the Indian Benal Code but also uier Sec- 
tions 193 (perjury) and 465 (forgery) of the same Code. 


As the result of a trial before the Distriet Magistrate of 
Bulandshahr, Mr. Ganga Sagar was acquitted of the offences under 
Sections 193 and 465 of the Indian Penal Code and was convicted 
of the offence under Section 177 (read with 52 of the Income-tax 
Act) of the Indian Penal Code and was sentenced as already 
stated. 

As I have already stated, the whole evidence has been 
thoroughly thrashed out and all possible arguments have been 
put forward on either side before us. Having considered the 
evidence I am fully satisfied that Mr. Ganga Sagar when he filed 
his return on July 25, 1927 either knew or believed that it was 
false or at least did not believe that it was true. If that is s4, he 
has been rightly convicted. I Shall examine the evidence very 
briefly, (an extensive survey,of the evidence is not called for). 





‘But before I do so it is necessary” to: examine the contention of p 
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Sir Tej Bahadur Sapru on behalf of Mr. Ganga Sagar that, under 
the law, Mr. Ganga Sagar was not at all liable to*be prosecuted, 
inasmuch as he filed a fresh return which was received in the 
Income-tax Officer’s office on November 7, 1927 and which was 
substantially correct. For the Crown it was urged that this 
supposed return was no return at all,-for, the form provided’ for 
preparing a return was not filled in nor signed. I am not prepared 
to attach much importance to this pure technicality. I take it 
that the letter Ex. W and its enclosure Ex. W1 and the blank 
form sent by the applicant did substantially amount to the making 
&p of areturn. Because Mr. Ganga Sagar filed a correct return on 
November 7, 1927 ( this is the date of the receipt) he is not 
liable to be prosecuted under Section 52 of the Income-tax Act. 
Section 52 reads as follows, so far as it is relevant at the present 
moment:— 
If a person makes’a statement in a verification mention in 
a ests Se Section 22. . .°. . which is false, and which he either 
knows or believes to be false, or does not believe to be true, 
he shall be deemed to have committed the offence described under 
Section 177 of the Indian Penal Code. 
On a plain reading of this provision of law an offence is committed 
on the day a return made under Section 22 is verified by a party. 
It follows that on July 25, 1927,eMr. Ganga Sagar did commit an 
offence uder Sectiof 177 of the Indian Penal Code, if he made 
a statement which was false and which he either knew or believed 
to be false or did not believe to be true. This return was made 
by Mr. Ganga Sagar under Section 22, Clause (2) of the Income- 
tax Act. In the same Section, Clause (3%) says that where a 
person has not furnished a return or, having furnished a return, 
“discovers any omission or wrong statement therein” he may 
furnish a return or a revised return as the case may*be, dt any 
time before the assessment is mmde and any return so made shall 
be deemed to be a return made in due time under this Section. 
Sir Tej Bahadum argued that when Mr. Ganga Sagar furnished a 
revised return which was received on November 7, 1927 the 
earlier return, Ex. V, was “washed out” and it could not be used 
even for the purpose of prosecution. 

There is nothing in Clause (3) of Section 22 which says that 
any offence committed with respect to a return made under Glause 
(2) of Section 22 must be condoned if the revised return be true. 
All that the Clause (3) provides is that this return would be 
treated as a return made in due time, provided it is made before 
an assessment has been made.: In my opinion the Clause (3) 
does not go in any way beyond this. The result is that if, on 
facts, Mr.Ganga Sagar be found guilty with respect to the return 
Ex. V, heemust be convicted. Ik may be that the fact that Mr. 
Ganga Sagar made a revised and corgect return may go in mitiga- 


š tion of the offence but the offence once committed is there ande 
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a conviction is bound to follow unless it is compounded under 
Section 53, Clause (2) of the Income-tax Act. 


Now as to facts. Mr. Ganga Sagar knew that his income 
from the dividends received from various companies was 
Rs.3,47,000. In the return, that he made in the presence of Mr. 
Samiullah (Ex. P), he put down the income at Rs.62,000 and 
odd. His explanation is two-fold. First he says that he put down 
his books before Mr. Samiullah. Mr. Samiullah examined the 
accounts, noted the income and then Mr. Ganga Sagar put down 
the figures found by' Mr. Samiullah in Ex. P. This is no doubt 
true, but itis equally true that Mr. Samiullah was not full? 
cognizant of all the entries in the applicant’s book, and the 
applicant knew that this was the case. What the applicant has 
done as regards the entry of the dividends in his book is this. 
At page 37 of his account book he has entered under the heading 
“income from shares” certain amounts received from certain 
companies totalling to Rs.62,000 and odd. At page 39 he put 
down certain figures with reference to pages of ‘naqal bahi’. The 
heading of this page is “account of profit and loss relating to 
shares”. If this page 39 be read with the naqal bahi, the entries 
would show that large sums of money, ampunting to nearly three 
lakhs of rupees, were received by Mr. Ganga Sagar from companies 
other than those mentioned at® page 37, gnd the amounts so 
received were entered in the book by him, in a particular manner. 
He purchased certain new shares at a premium. What Mr. Ganga 
Sagar did was to debit himself with the amounts he paid over and 
above the face values of the shares, on the ground that the price 
paid by him over and above the face values represented Ais loss 
in the transactions of the purchase of the new shares. It is clear 
from what took place on July 25, 1927 before Mr. Samiullah that 
Mr. Ganga Saran did not disclose to Mr. Samiullah the éact that 
he had received other dividends so (dividends other than those 
shown at page 37) and that he had recorded in his books, those 
dividends in a particular manner. When Mr. Samiullah asked 
where the entry as to the dividend paid by Sura Jute Mill was 
entered Mr. Ganga Sagar gave an evasive reply. He did not 
disclose the fact that this income (which amounted to Rs.18,000) 
had been used by him in purchasing further shares. It has been 
contéhded on behalf of Mr. Ganga Sagar that the latter, most 
foolishly, but honestly, believed that if he employed a part of 
his income in purchasing shares at prices which went beyond the 
face values he would be entitled to treat the excess amount so 
paid above the face value as his loss and he would be entitled to 
deduct the same from his total income and to show the balance 
alone as his real income. On the evidence given by Mf. Chatura 
Dutt Joshi, a Deputy Collector, there can be no doubt that Mr. 
Ganga ‘Sagar did think that he might escape payment of heavy 
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income-tax and still heavier super-tax if he could show that he 
had suffered a loss in his dealing with shares. Mrs Chatura Datt 
Joshi, whose evidence is beyond suspicion and has never been 
challenged, stated that the applicant met him at Cawnpore and 
spoke to him about his investments and asked him if he was not 
justified in debiting himself, as with a loss, with the amounts 
paid by him in excess of the face walues of the shares. Mr. 
Chatura Dutt Joshi plainly told him that he could not do so and 
Mr. Ganga Sagar argued that the money so spent was really his 
‘loss’. This happened either at the end of October or early in 
November 1927. Soon after that Mr. Ganga Sagar sent him the 
letter and statement of accounts already mentioned (Ex. W and 
Wi). j 

On the basis of the evidence of Mr. Chatura Dutt Joshi, Sir 
Tej Bahadur has argued and with great vehemence that the 
applicant was under the honest but extremely foolish impresion 
Ta he was entitled to deduct the money invested as described 
from his total income and to show the balance as his real income. 
I am prepared to concede and it must indeed be conceded that 2 
man who is liable to pay a tax is entitled to take shelter under all 
devices which he may adopt, within the lew, to avoid payment of 
the tax. Indeed, the whole scheme of the Indian Income-tax 
Act contemplates that people, liable to be assessed with the 
income-tax, were likely to shirk making true disclosures and: if 
they did go wrong they were to be treated with more or less 
leniency. But it does not follow that a person who has made a 
return can legitimately suppress matters within his knowledge. 

Mr. Ganga Sagar did not disclose to Mr. Samiullah the fact 
that he had received dividends from companies other than those 
mentioned at page 37 of the khata bahi, and that he had invested 
them in guch a way as to entail him a supposed loss. I? Mr. Ganga 
Sagar had done that, he would Rave disclosed the whole truth and, 
then, the question would have been, for decision, by the Income- 
tax Officer ande his superior ‘officers and perhaps ultimately by 
the High Court, pete: Me Ganga Sagar was entitled to the 
deduction he claimed. There can be no doubt that Mr. Ganga 
Sagar did not want to commit himself definitely by making a 
return, on bis own responsibility. That is why he took all, his 
books to the Income-tax Officer and laid them beforee that 
gentleman. But it was not to be expected that Mr. Samiullah 
would be able to find out what were the entries at page 39 of the 
khata book and whether they, if read with the entries in the naqal 
bahi, showed that Mr. Ganga Sagar had received dividends other 
than those noted by Mr. Samiullah himself in Ex. O. Then it 
is cEnceivable, and indeed I am prepared to accept the statement 
of Mr. Ganga Sagar, that he thought tHat he would be able to 
escapg payment of tax on sums ingested by him in the manner 
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already described. But the question is, did he really believe, 
when he said that his total income from dividends was Rs.62,000, 
that he was making 2 correct statement? Mr. Ganga Sagar was 
perhaps trying to hood-wink himself and was trying to quiet his 
conscience, by the method ‘adopted by him, for waa the 
payment of the income-tax. But inspite of that, it is difficult to 
be danke bened a oe Ge te che eee Ve 
contained correct figures, against the head “dividends”, 
I hold that the conviction is right. 
Now I come to the question of sentence. I, note that not 
a single ground for revision has been taken on behalf of Ma 
Ganga Sagar that the sentence passed against him is excessive. 
Nor has the court been addressed on tHe ground of severity of 
the sentence. The reason is clear. Mr. Ganga Sagar is a very 
wealthy man and it is the conviction that he minds and not the 
amount of the fine that has been imposed on him. The learned 
District Magistrate has imposed thetmaximum fine that is provided 
by law under Section 177 ‘of the Indian Penal Code and has 
remarked that the case did not call for any sentence of imprison- 
ment. He said, ; 
coming to the question of sentence I realise that even the maxi- 
mum sentence of fine which I can inflict will be no real punish- 
ment for a rich man like the accused. At the same time the 
moral stigma attaching to the accused for convictién is suffi- 
cient, in my opinion, to make a sentence of imprisonment 
unnecessary. 
Although I agree with the latter portion of his remark, in my 
opinion, the learned Pea was entirely wrong in the principle 
he adopted in awar the sentence. The maximum sentence, 
whether of fine or of imprisonment, provided for by law, 
represents the sentence to be inflicted in extreme cases. Because 
a man may easily pay a fine is noeground for ordering him to pay 
the maximum fine, fixed by law, if the nature of the offence 
committed by him is not of the most serious eharacter, having 
regard to the description of the offence itself. Take, for example, 
a conviction under the Motor Vehicles Act. Almost all the owners 
of private motor cars are well-to-do people. If a minor motor 
rule is infringed, on the principle adopted by the learned Magis- 
trates the maximum fine, provided by the rule, must be inflicted, 
because the owner of the motor can easily pay that amount. No 
doubt, the court must look to the means of the accused person, 
his respectability, his standard of living and all similar matters 
in inflicting a sentence. In technical cases, a fine of a few rupees 
would be enough even though the convicted person be a rich man. 
In the case of a very poor man, a small fine may really be hevier 
to him than a short tefm of imbrisopment. But, from the fact 
that the accused person is a gich man, it does not follow that he 
5 Š 





mae 


54 HIGH coURT - [19307 


> must pay the full penalty provided by the law, irrespective’ of 


whether the nature of the offence committed by*him demands 
it or not. 

The foregoing remarks are relevant to the application made 
on bebalf of the Crown for enhancement of sentence. 

It has been urged by the learned Government Advocate that 


a sentence of Rs. 1,000 is nothing to Mr. Ganga Sagar and~the 
‘; courts below should have sent him to jail, and that we should do 


e same now. In my opinion the application for enhancement 
is entirely ill-advised in this case. If I had been trying the case, 
a8 a Magistrate, I would never have sentenced Mr. Ganga Sagar 
to a fine exceeding Rs. 250. There can be no doubt that he 
tried to escape payment of taxes. An anxiety to escape the pay- 
ment of a tax amounting to Rs.78,000 out of-a total income of 
Rs-4,00,000 is almost natural. His anxiety to escape payment of 
this tax led him to invent the idea of debiting himself with a 
supposed loss in the manner ‘already described above. I have 
already pointed out that the talk Mr. Ganga Sagar had with Mr. 
Joshi establishes that Mr. Ganga Sagar was prepared to defend 
his action. Mr. Ganga Sagar did, after all, send ‘a revised state- 
ment of his income which was true. No doubt he did this after 
he had been called upon to produce his account books of the 
previous year and to make a retufn of his income of the previous 
year. ‘But when he made the revised return, he did not know 
what materials the Income-tax Officer had: in his possession for 
proving his income. Indeed, the materials showed only an 
additional income of Rs.75,000 and odd and not nearly 3 lakhs, 
declared on November 7, 1927. The law dees contemplate mak- 
ing of revised returns and does contemplate’ cases, where incomes, 
which ought to have been taxed, have escaped taxation. , Sec- 
tion 28 gf the Indian Income-tax Act provides for penalty for 
concealment of income. It says? at 

If the Income-tax Officer . . . . is satisfied that an assessee has 
concealed @he particulars of his income or has deliberately 
furnished inaccurate particulars of such income and has thereby 
returned it below the real amount, he may direct that the 
assessee, in addition to the income-tax payable by him, pay by 
way of penalty a sum not exceeding the amount of income-tax 
which would have been evaded if the income, so returned by the 

-  assessee, had been accepted as the correct income. 

The legislature knew that it would be hard for a person to 
tell the truth when the telling of the truth meant a payment of 
money and a heavy sum of money, in some cases. Few people 
would be expected to realise the fact that taxation is necessary 
for the carrying on of the Government and therefore they should 
pay that tgx ungrudgingly and honestly. «People always grumble 
at taxation however necesfary and the Income-tax Act did 
recogrtize this fact when it made the offence under Section 52, 
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a compoundable one, although the offence under Section 177 of 
the Indian Peal Code itself is not compoundable. 

Then again, Mr. Ganga Sagar put all his books before the 
Income-tax Officer. No doubt, in doing this, he wanted to act 
“within the law”. He thought that he would not take the risk 
of making a false return and would let the income-tax authorities 
discover, if they can, from his books, what the total income was. 
‘All this would go to show that Mr. Ganga Sagar was struggling 
between his anxiety to save his money and fear of committing 
any thing which was unlawful. 

For reasons best known to them, the income-tax authoritits 
did not take action under Section 28 of the Act. If they had 
taken action under that Act they would have, probably, been 
in a position to realise nearly Rs.70,000 from Mr. Ganga Sagat. 
They, under the law, could not realise more than that, even if 
Mr. Ganga Sagar had managed to escape payment of lawful taxes 
for several years. Knowing that, the income-tax authorities tried 
to realise—I had almost used the word ‘extort’—7 lakhs of rupees 
‘from Mr. Ganga Sagar. Ultimately they came down to 3 lakhs 
of rupees (vide the statement of Mr. Bhawan, Income-tax Officer). 
They were prepared to compound the offence, if Mr. Ganga Sagar 
paid 3 lakhs of rupees, But what did the sum of 3 lakhs of rupees 
represent? The Government Asdvocate’ has told us that 3 lakhs 
were really only a small portion of thé taxes Mr. Ganga Sagar 
should have paid in the course of several previous years. We 
have no evidence on the point and, even if this were true, the law 
did not provide for recovery of taxes on ‘escaped income’ for 
more than one year (See Section 34). The income-tax authorities 
were, therefore, trying to realise, by the threat of prosecution, 
what they could not realise under the law. This is a hardly 
è RN uct in officers of the Government who gre really 

f ‘the State and theref®re of the people. Then, I am 
rathe. _,tised to find that when the negotiations for compound- 
ing the ~tfence fell through, Mr. Ganga Sagar «vas charged not 
only with an offence under Section 177 of the Indian Penal Code 
but also with offences under Sections 195 and 465 of the Indian 
Penal Code. Neither the offence under Section 193 nor the 
offence under Section 465 of the Indian Penal Code is com- 
pourtdable, If the income-tax authorities believed that Mr. Ganga 
Sagar had committed offences under those two Sections of the 
Indian Penal Code, they had no right to drop the prosecution 
under these Sections, on receipt of money. The talk of compro- 
mise could only have related to the offence under Section 177 
of the Indian Penal Code, read with Section 52 of the Income-tax 
Act. In that case, on the failure of the compromise, mo progecu- 
tion under Sections 193 and 469 should have been ordered. The 
officers of the Crown, therefore, on whose behalf the learned 
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-, Government Advocate is now pressing for a sentence of imprison- 


ment, have hardly been fair in their dealings with Mr. Ganga 
Sagar, and the prayer for a sentence of imprisonment comes but 
with ill grace from their mouth. 

In the result I would dismiss the application in revision made 
by Mr. Ganga Sagar as also the application for revision made on 
behalf of the Crown. 

NIAMATULLAH, J.—The facts of the case have been stated 
at length by my learned colleague, with whom I entirely agree 
in the conclusions arrived at by him. It is no longer in dispute 
that the applicant showed only part of his income in the return 
which he made on July 25, 1927. A sum of Rs.3,47,795 had 
been received by him as dividend on his shares in a number of 
jute mill concerns, which he invested in the purchase of new 
shares of the face value of Rs.62,000 odd. ‘The difference between 
the face value and the actual price paid therefor (which came to 
several times the face value) represented the price he had to pay 
above par. He showed Rs.62,000 odd as the amount of dividends 
received by him, as, according to the account which he produced 
before the Income-tax Officer, Bulandshahr, on July 25, 1927, 
that amount alone represented his income under that head. ‘The 
remaining amount (i.e., the difference between the face value of 
the shares purchased and the actual price paid) was entered in 
the account books as a léss, in a bata headed as “Profit and loss 
of shares”. It was not till November 7, 1927, or thereabout, that 
he attempted to rectify the error by his letter, Ex. W, and the 
accompanying details given in Ex. W1. 

The contention put forward on his behalf, and strenuously 
urged by Sir Tej Bahadur Sapru, is that he showed Rs.62,000 odd, 
on July 25, 1927, as the net amount of dividends received, by 
him in wonsequence of a mistaken notion of his that anything 
paid for shares over and above the face value of the shares 
purchased should be considered to be his loss. I am unable to 
accept this confention. No one who has even an elementary 
knowledge of business principles, much less a man of the position 
and antecedents of the applicant, can possibly think that any 
part of the money invested in the purchase of shares of the face 
value below the price paid can be put down as a loss, The mere 
fact that he considered it worth his while to pay several times 
more than the face value of the shares is 2 proof positive of the 
value which he placed on such ‘shares. It is obvious that, if he 
had regarded the investment as a losing bargain, he would have 
refrained from making the investment. 

„The circumstances under which the return was made on 
July 25, 927 leave no doubt in, my ming that the applicant did 
not believe the statement contained therein to be true. He had 
received a notice early in April to*submit a return by May 15, 
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1927, when an extension of time was granted till June 15, 1927. 
Another extension of one month was obtained, but no return 
was made. On July 25, 1927, the applicant appeared in person 
before the Income-tax Officer with his account books. The 
Income-tax Officer examined the khata in which receipt of 
dividends had been shown, and within a comparatively short time 
prepared Ex. O, in which various receipts of dividends were noted 
and totalled as Rs.62,000 odd. The applicant, who had refrained 
for over two months from making his return, found his oppor- 
tunity to take the Income-tax Officer at his own word and pre- 
pared a statement there and then, entering the amount noted by 
the Income-tax Officer as his dividend. If he had believed that 
the amount shown as his dividend in the khata, which the Income- 
tax Officer accepted, was the correct amount, he would have him- 
self prepared a return long before July 25, 1927 instead of 
obtaining extensions, as he did. It seems to me that he knew the 
state of his account, and was not prepared to take the res- 
ponsibility of submitting a return showing Rs.62,000 odd as the 
only dividend received by him, the rest of it being loss according 
to another khata of his account. When he found that the 
Income-tax Officer himself arrived, on examination of his account, 
at the figure 62,000 odd as his receipts from dividends, he con- 
sidered it quite safe to prepare a Statement there and thep accord- 
ing to the figures noted down by the Income-tax Officer himself. 
That he had previously prepared his account to support the plea 
that the major part of the dividends represented the price paid 
by him over and above the face value of the shares purchased 
and, therefore, a loss qo that extent, is not open to question; but 
he realised that the plea was not likely to be accepted and did not, 
therefore, prepare his statement before he found the Income-tax 
Officer to Rave arrived at the fi 62,000 odd on agcursory 
examination of his account. It Is significant that he did not 
mention to the Income-tax Officer, on July 25, 1927, that his 
account in respect of the dividends was made up? in the manner 
in which it had been prepared. On the contrary, it is clear that 
he concealed from the Income-tax Officer entries of part of 
receipts of dividend in the profit and loss khata of his account. 
On .being questioned by the Income-tax Officer regarding the 
receipt of certain dividends referred to in the letter received by 
the latter from the Income-tax Officer of companies, he gave 
evasive replies, suggesting that the latter refe to receipts of 
dividend which had not been actually received till then, though, 
as a matter of fact, part of it, at any rate, was entered in the 
profit and loss khata. i 
Reliance has been upon the evidence of My. Chatur 
Dutt Joshi in support of the plea of gdod faith on the part of the 
qpplicant. As I read his evidence, it does not support the case 


Cancmar which is sought to be built on it. “He says: 
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I came to Cawnpore from Azamgarh about October 30; 1927, 
to give evidence in a case before the sessions. I went back from 
Cawnpore probably on November 1, or November 2. In Cawn- 
pore I met Seth Ganga Sagar at the house of Pandit Rameshwar 
Dayal, Deputy Collector. He asked me a question about his 
income-tax. The question was whether he woyld be liable to 
pay tax on the money which he had spent out of his jncome in 
buying shares above their face value. I told him he would be 
so liable and he said it really represented his loss. I said that 
might be so, but no one would accept that view and it would 


° be taxed. He was going to Calcutta. : I told him he could 


consult people in Calcuttd and send-in his return accordingly. ` 

This statement of Mr. Chatur Dutt Joshi itself shows that the 
applicant had misgivings in his mind. He‘ hatt adopted a queer 
system of account, which was nothing short of a device to obtain 
exemption from payment of income-tax in part. He consulted 
Mr. Joshi to ascertain if there’ was any chance of the device being 
successful, and the answer was what he probably expected. The 
incident does not show that he believed on July 25, 1927 that 
his income from dividends was no more than Rs.26,000 odd. He 
had been previously examined’ by the Assistant Commissioner, 
Income-tax, on September 2, 1927, regarding certain dividends 
not inclyded in the Rs.62,000 “odd, entered in his statement of 
July 25, 1927. He had also received a notice, dated October 19, 
1927, ‘requiring him to submit a return of income which had 
escaped assessment. He must have been aware of the practice of 
the Income-tax Officers of companies receiving regular informa- 
tion from the companies regarding payment of dividends to the 
recipients, and communicating’ the same to the Income-tax 
Officers of various districts. It was not unnatural, under these 
circumatances, for the applicant to have become nervous by 
November 1, 1927, when h met Mr. Chatur Dutt Joshi, to 
whom he mentioned his peculiar views in the matter of invest- 
ment of monef in shares purchased above par, and subsequently 
wrote the letter, Ex. W, enclosing details given in Ex. W1, which 
disclosed the actual amount of dividends received by him, namely, 
Rs.3,42,795. j ' 

It has been urged on behalf of the applicant that Exs. W 
and W1 should be regarded „as a revised return witlfin the 
meaning of Section 22 (3) of the Income-tax Act, which permits 
a locus paenitentiae to the assessee. If an action, such as this, 
of the applicant can be properly styled locus paenitentiae and a 
revised return under Section 22(3), it may have the effect of 
relieving him of the consequences contemplated by Section 23 (4), 
ie liabifity to be assessed accogding to the best judgment of the 
Income-tax Officer, from which no appeal is allowed, but cannot 
condone the offence, if any, under Section 177 of the Indian 
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Penal Code read with’ Section 52-of the -Income-tax Act, pre- Canons 
viously committed. If once itis established that the applicant 
made a statement in a verification mentioned in Section 22, which == 
was false and which he either knew or believed to'be false or did Garoa 
not believe to be true, the offence was complete at the time when y 
the statement was'made. The essence of an offence under those Kore- 
Sections lies'in the verification of an untrue statement, and pro- PMT" 
vided the statement was deliberately false or not believed to be Nremet- 
true, subsequent rectification can not make it any the Jess an #lleb, J. 
offence, though’ it may be considered as an extenuating cir- 
cumstance in awarding sentence. I have found above that the” 
applicant did not believe on July 25, 1927 that his income from 
dividends during the period in question was believed by him to 
be what he showed in the return of that date. It follows that 
he committed on that date an offence under Section 177 of the 
Indian Penal Code read with Sectiop $2 of the Income-tax Act. 

For the reasons stated above, I agree with my learned ae 
colleague in dismissing the revision, which J hereby do. : 

As regards the sentence, I accept the reasons giyen by the 
learned District Magistrate for awarding- the maximum sentence 
of fine without adding to it any sentence of imprisonment. As 
has been pointed out by my learned colleague, it is not always 
possible, nor desirable, that a detérrent senteace should be aimed 
at. The circumstances of each case have to be considered in award- 
ing sentence, and I am not prepared to say that the course adopted 
by the learned Magistrate was faulty. If a sentence of ‘fine only 
is to be regarded as lenient, any sentence of imprisonment, simple 
or rigorous, is too sevese for a man in the position of the accused. 
It is to be noted that the Income-tax authorities could have, if 
they had so,chosen, imposed a heavy penalty equal to one years 
tax under Section 28 of the Incpme-tax Act. They did not- oe 
avail of the provisions of that Section, because, as it appears to 
me, an attempt was made to recover from the applicant a very 
much larger sum for compounding the offence which he was 
alleged to have committed; It is in evidence that a sum of 
seven lakhs was originally demanded from him for allowing the . 
case to be compounded. The demand was reduced to three 
lakhs later on. The applicant did not accede to the demand and a 
was prosecuted not only for an offence under Section 177 of the 
Indian Penal Code, read with Section 52 of the Income-tax Act, 
but also for serious offences like perjury and: forgery, which could 
not be substantiated. The Act empowers the income-tax 
authorities to compound .offences on receipt of money; but it was 
never the intention of the Legislature that the power conferred 
by it should be used to, obtain as much money as possible by 
holding out a threat of prosecution. fr seems to me that action 
under Section 28 of the Incothe-tax Act was not taken beeause 
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the applicant refused to pay the large sum of money demanded 


‘from him for compounding the offence which he was alleged to 


have committed, and the anxiety to have him sentenced to a 
term of imprisonment for his contumatious behaviour was 
vindictive. 

For the reasons stated above, I agree with my learned 
colleague in refusing to enhance the sentence awarded by the 
District Magistrate. 

By THE Count—The application in revision is dismissed. 

Application dismissed 


RAMADHAR AND ANOTHER (Plaintiffs) 
versus 
RAJ NARAIN AND oTHERS (Defendants) * 
Limitation Act (IX of 1908), Arts. 75 and 132—Mortgage deed, pey- 
able in 3 years—Terms relating to breach of covenant, interpretation 
of—Defanlt in payment of interest—Suit on mortgage—Cense of 
ection—Whether time-barred. 

Where the mortgage deed provided that principal and interest 
was to be repaid within 3 years, that interest was payable half 
yearly, that in case of default it was to be added to principal 
and that in’ case of breack of ‘covenant the mortgagee could 
realize from the mortgagor All the principal at once with interest 
and compound interest through the Court, and the lower courts, 
being of opinion that the cause of action for recovery of the 
mortgage debt accrued on default of the mortgagor to pay interest 
on the expiry of six months from the date of the mortgage deed, 
held that plaintiff’s suit based on the mortgage was time-barred 
as it was not brought within a period oP? years from that date, 
beld, (per IQBaL Arman, J.) that the interpretation put by the 
lower courts upon the terms of the deed was nos correct and 


<e  @hat the suit was not tinge-barred as the words relating to the 


breach of covenant can have reference only to the default in 
payment at the stipulated period of three years. 

Per B , J-—The provisions of the mortgage deed were 
ambiguous and as the defendant had failed to prove that it was 
a term of the contract that owing to a breach of the covenant 
for the payment of interest the cause of action arose more than 
twelve years before the date of suit, and as the lower appellate 
court had dismissed plaintiff's appeal on the ground of limitation 
only, its decree should be set aside and the appeal remanded for 


Gaya Din v. Jbumman Lal, L L. R. 37 All 400=13 A. L. J. R. 
510, Rem Das v. Mobemmed Said Khen, 20 A. L. J. R. 346 and 
Shib Dayal v. Mebarben, I L. R. 45 AlL 27—20 A. L. J. R. 819 
referred to. 
è SECÒND APPEAL from a decree of H. J. COLLISTER Esq., 
pie Judge of Farrukhabad, confirming a decree of S. MAITRA 
"S. A. 1059%f 1926 TFA 


AJL. J.R HIGH COURT 41 


Esq., Additional Subordinate Judge. CO’ 
Uma Shenkar Bajpai (for whom S. B. L. Gour) -for the 925 `° 
appellants. nade 


Kailas Nath Katju for the respondents. f s 
The following judgments were delivered :— l RaT Nera 


IoBaL Arman, J.—This is a plaintiffs’ appeal and arises out ie 
of a suit for sale on a mortgage dated October 22, 1908. i idle 

The suit was resisted, inter alia, on the ground, that it was 
time-barred. Both the courts below gave effect to this conten- 
tion and dismissed the suit. ? 

According to the terms of the mortgage deed the stipulated 
time for payment of the principal and interest was 3 years and 
interest was payable half yearly and in case of default it was to 
be added to the principal and interest, at the agreed rate, was to 
be charged on that amount. The courts below held that in view 
of the terms of the bond, the cause of action for recovery of the 
mortgage debt accrued on default of the mortgagor to pay in- 
terest on the expiry of six months from the date of the mortgage 
deed and, as, the plaintiffs did not put the mortgage into suit 
within a period of 12 years from that die the suit was time-barred. 
In so construing the mortgage deed in suit the courts below placed 
reliance on an unreported decision®of this Cougt in Second Appeal 
No. 1178 of 1921, decided on June 9, 1922. 

I am unable to agree with the courts below. The relevant 
words in the mortgage deed in suit, on the interpretation of which 
the decision of this case must turn, are these: 

iqrar yeh bai ke pya mazkura bala mai sud ba bisab tin rupya 
do anna mahvari ke arsa tin sal men ada wa bebak karunga, our 
sud uska har shashmabi ada karunga, jis shashmahi per zar sud 
ada na karun to raqam sud shamil asal ke hokar usper debicombe - = 
ba sharah mazkura bala ada kftunga, dar surat wada khilafi ke 
murtahin ko ikhtiar hoga ke kul rupya apana yakmusht mai sud 

wa balai sud bazarie adalat mujh se was sahai @narhuna wa niz 

zat wa digar jaidad meri se wasul karlewe. 

The courts below were of opinion that the words ‘wada ° 
khilaf? in the passage quoted above, have reference, not only to 
the default of mortgagor to pay the mortgage money on the ex- 
piry of 3 years but also, to his default to pay interest on the ex- 
piry of six months from the date of the mortgage deed and, there- 
fore, time began to run against the mortgagee on the failure of the 
mortgagor to pay interest on the expiry of six months from the 
date of the mortgage. The interpretation put upon the passage 
quoted above by the courts below does not commend itself to me. 

The mortgagor agreed to pay,interest every six modths ard, 
in case of failure to pay interest for sixemonths, he agreed to pay 
compound interest. So far asthe payment of interest was eon- 

° 6 
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cerned, the mortgagor agreed that, in case of his default to pay 
interest on the expiry of six months the remedy of the mort- 
gagee would be to add the same to the principal and thus charge 
compound interest. The stipulation as to payment of interest 
ends there and proceeds no further. In case of breach of cove- 
nant (Dar surat wada khilafi) the mortgagee is authorised to re- 
cover, by suit, not only simple interest but compound interest 
as well. It is manifest that if default in payment of interest on 
the expiry of six months entitled the mortgagee to sue at once 
and he did so sue, he would not be entitled to get compound 
faterest. The words ‘dar surat wada khilaf’, therefore, can have 
reference only to the default in payment at the end of the sti- 
pulated period of 3 years. The “ekrar” to pay in 3 years is the 
“wada” and the “wada khilafi” is the default in the performance 
of that “ekrar”. No doubt the mortgagor also covenanted to 
pay interest every six months, but in the mortgage deed there is 
no covenant to the effect that in default of payment of interest 
the mortgagee will be entitled either to add the same to the prin- 
cipal and charge interest on the consolidated amount or to put 
the mortgage in suit. If it was intended that in default of pay- 
ment of interest the mortgagee would be entitled to sue, without 
waiting for the stipulated’ period, of 3 years, I would expect clear 
language „to that effect ‘in the d&d. “But the deed is conspicuous 
by an absence of any such language. In every case in which 
there is a stipulation to pay compound interest, there must be a 
provision to pay interest at stated intervals, otherwise the payment 
of compound interest with prescribed rests cannot be provided 
for. In such cases the promise is to pay simple interest and to pay 
compound interest on default of payment of simple interest. The 
promise is one and indivisible and the mere nori-paymept of simple 


- <imsexestecioes not constitute a breach of the promise. 


It is worthy of note that in the mortgage deeds that formed 
the subject-matter of consideration, in the Full Bench decisions 
of Geya Din v. Jbumman Lal’ and Shib Dayal v. Meberben'’, in 
which it was held that, on default of payment of interest, time 
began to run against the mortgagee, there were clear provisions 
in each deed that, on default being made by mortgagor to pay 
interest, the mortgagee would be entitled either to add the same 
to the principal and charge compound interest, or without wait- 
ing for the stipulated period, to put the mortgage deed into suit. 
There was a similar provision in the mortgage deed that formed 
the subject-matter of the decision in Ram Das v. Mohammad 
Said Kher’. I am not aware of any case decided by this Court, 
except the case to which reference has been made by the courts 
below, in, which, in the absenceeof a clear provision in the mort- 

*L L R 37 All 400=13 A. L J. R. 510, 
T? L R 45 AIL 27=20 A L J. R. 819 “20 A L J. R. 346 ° 
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gage deed, empowering the mortgagee in the event of default in 
payment of interest, to sue for the mortgage debt, without wait- 
ing for the period provided by the deed for payment of that debt, 
it was held that cause of action for recovery of the mortgage debt 
accrued to the mortgagee on default of payment of interest. 

In Second Appeal No. 1178 of 1921, the mortgage bond 
contained the following stipulations: 

Ba iqrar adai sud fi sadi ke rupya char anna mahwari qarz 
leye, iqrar yeh hai ke mubligan mazkur wada chah sal men ada 
kardenge magar sud sal be sal ada karte rahenge, dar surat adam 
adai zar sud salana ke sud naga shuda shamil zar asal hoga, au® 
usper bhi sud ba shareh sadar ada karenge, dar surat wada khilafi 
daen ko ikhtiar hoga ke sab rupya apna mai sud wa balai sud 
jistrah mumkin ho ham se wa niz jaidad mustagharqa tahat wa 
digar jaidad, manqula wa ghair manqula hamari se yakmusht 
wasul karlewe, hamko our warisan hamare ko kuch uzr kisi qisam 
ka na hoga; E 

and two learned Judges of this Court held that the words ‘dar 
surat wada khilaf’ governed both the promise to pay interest at 
the end of each year and the promise to pay the mortgage debt 
in six years and, therefore, they came to the conclusion that the 
case was governed by the Full Bench desision of Gaya Din vy. 
Jbemman Lal’. No reasons fore putting this interpretation are 
given in the judgment, and, with*all respect, d am unable to agree 
with that decision. Further it is well settled that it is not per- 
missible to interpret one document by the language of another, 
specially where the languages, though similar, are not identical. 
As the suit was decided by the lower appellate court on a 
preliminary point andg I am not in agreement with the decision 
of that court, I would allow this appeal, set aside the decree of the 
lower appellate court and remand the case to that court with 
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directions to re-admit the appeal tp its original number nd" ~ = 


pose it of according to law. 

Costs here and hitherto should be costs in the cause and must 
abide the result. 

BENNET, J.—I have read the judgment of my learned bro- 
ther and I regret that I cannot agree that the interpretation of 
the bond in suit is free from doubt. The portion quoted in ver- 
nacular lays down the following four provisions:— 

(1) It is agreed that I shall repay principal and interest at 

Rs.3|2 per month in the period of three years. 

(2) And that I shall pay the interest every six months. 

(3) Any six-monthly interest unpaid will be added to the 
principal and I shall pay interest at the above-rate on it. 

(4) In case of breach of covenant the mortgagee may rya- 
lise from me alb the pricipal at once with interest and 
compound interest through the court, etc. 

It appears to me that the provision (4) for breach of cove- 


Beunel, J. 
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nant may either be read as applying to both the covenants (1) 
and (2), or as applying to (1) only. It may bessaid in favour 
of applying it to both that it comes after both. It may be said 
in favour of applying it to (1) only that there is already a pro- 
vision (3) for breach, of (2). It would have been quite easy to 
add a few words to (4) to show whether it applied to (1) and 
(2) or to (1) only. In the absence of those few words I consider 
that the clause (4) is ambiguous. In favour of applying (4) to 
(2) it was also argued that as (1) provided for re-payment of 
principal and interest in the period of three years it was open to 
the mortgagee to sue on a breach of that covenant without any 
special provision for suing: but that if the mortgagee was to have 
a right to sue on the failure to pay any six monthly interest, then 
a special provision was necessary for that purpose. 

The view that I take that the provision is ambiguous is fur- 
ther supported by the fact that two learned Judges of this Court 
in Second Appeal No. 1178 of 1921, where a deed with practically 
similar provisions was produced, held, that (4) applied to both 
(1)-and (2), and that there could be no doubt whatever on the 
subject. This is also the view of the two lower courts in the 
present case. ‘ 

My learned brother, however, takes the opposite view, which 
was the view taken py the lowér appellate court in the Second 
Appeal No. 1178 of 1921. 

.I hold that the provisions in the mortgage deed on the point 
are ambiguous. Under Section 93, Evidence Act, evidence may 
not be produced to show what was the meaning of the parties. 
The clause therefore remains ineffectual, soefar as its application 
to the interest is concerned. The defendant bases his plea of 
limitation on this clause, alleging that owing to a brgach of the 
esperu for the payment of jnterest the cause of action arose 
more than twelve years before the date of suit. Under Section 
103, Evidence Act, the burden of proof that this was a term of 
the contract lay on the defendant. The defendant has failed to 
discharge that burden of proof. His plea of limitation therefore 
fails. The lower appellate court has dismissed the appeal of the 
plaintiff on the ground of limitation only. Accordingly the dec- 
ree of the lower appellate court should be set aside and the appeal 
remanded for disposal. 

By THE CourT.—We set aside the decree of the lower appel- 
late court and we remand this appeal to the lower appellate court 
for disposal according to law. Costs incurred so far will be costs 
in the cause. 


. . Decree set aside—Case remanded 
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DIP NARAIN SINGH (Defendant) 
Versus 

NAGESHAR PRASAD AND ANOTHER (Plaintiffs) * 
Transfer of Property Act (IV of 1882), Sec. 68—Mortgage, terms of Nov. 8 

—Mortgeged property including non-irensferable occupency lands pee 

—Legs} effect of —Mortgagees’ security diminished by defenlt of ak 

mortgagors—Right to recover mortgage money—Contract Act (IX Kme, J. 

of 1872), Sec. 24—Not applicable to trensfers of immovable pro- 

perty—"Contrect” end a “transfer of property’ —Essentiel differ® 

ence between the nature of the two. 

Under a mortgage executed in favour of plaintiffs to secure 
a certain sum borrowed by the mortgagors it was agreed that the 
borrowers would pay interest every year and, in default, they 
would put the lenders in possession of the mortgaged properties 
which included some zamindari, lands over which the borrowers 
had possession as mortgagees and also some occupancy plots. 

The plaintiffs in the present suit sued for recovery of the money 
lent by them. The defence was that the transaction was illegal 
because a part of the land mortgaged was occupancy holding 
which could not be: transferred by law. Held, that. including 
of non-transferable occupancy lands along with other properties 
which could be legally transferred would not make the whole 
contract illegal and the plaintiff was entitl@l to sue for his money. 

Rejendra Prasad v. Ram Jaten Rei, I. L. R 39 AlL 539=15 
A. L. J. R. 544, Bajrangi Lal v. Ghura Rai, I. L. R 38 All. 232 
—14 A. L. J. R. 270, Kenbsi v. Tilek, 16 I. C. 42, Puren Singh 
v. Jet Singh, 17 L C. 522, Mobemmad Sbaksr v. Gopi, 35 I. C. 

202, Jaribendberav. Badri Narain, L L. R. 45 All. 621—21 A. 

L. J. R. 480, Tulshi Rem v. Satnarain, 18 A. L. J. R. 703, 
Lachman Das v. Yusuf Khen, 13 A. L. J. R. 783, Har Prasad 

Teweti v. Sheo Gobind Tewari, I. L. R. 44 All. 486— updim - 
J. R. 318, Sited Rai v. Rem KbRawen Pend , L L. R. 47 All. 780 
=23 ALJ. R. S31. Deys Rem V. Thaker, LL. K 46 All 
622—-22 A. L. J. R. 506 and Bbusi Rai v. Genesh Rei, 25 A. 
L. J. R. 793 referred to. 

[Per SULAAN, J.—Sec. 24 of the Contract Act has not been 
made applicable to transfers of immovable property. There is 
therefore no justification for stating broadly that even if the 
transfers of several items of properties can be split up and sepa- ° 

®-ated, the whole transaction is void because one part of it may 
be vitiated.] 

[Per MULER, J.—There is an essential difference between a 
mere “contract” and a “transfer of property”.] 

SECOND APPEAL from a decree of Basu KrisHNA Das, 
Subordinate Judge of Ghazipur, modifying a decree of MAULVI 
S. ZmLuR RAHMAN, Munsif of Rallia. ° ° 

M. L. Agerwele for the appellans E 


*S, A. 2089 of 1927 ° 
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Ambika Prasad Pandey for the respondents: 

The following judgments were delivered:— ° 

SULAIMAN, J.—The principal question of law which arises 
in this appeal is as to the legal effect of including non-transfer- 
able occupancy lands along with other properties, which are 
transferable, in a registered mortgage deed. 

There can be no doubt that there is a clear distinction 


. between a contract which still remains to be pial and. 


specific performance of which may be sought, an 


2 conveyance’ 


. by which title to property has actually passed. Cases of mere | 


contract are governed by the provisions of the Indian Contract 
Act. Cases of transfer of immovable property are governed by 
the Transfer of Property Act. A mere’ contract to mortgage or 
sale would not amount to an actual transfer of any interest in 
the immovable property (Section 54 of the Transfer of Property 
Act), but a deed of sale or mortgage, if duly registered, would 
operate as a conveyance of such interest. Once a document 
transferring immovable property has been registered the transac- 
tion passes out of the domain of a mere contract into one of a 
conveyance. Such 2 completed transaction would be governed 
by the provisions of the Transfer of Property Act and only so 
much of the Indian Contract Act as are applicable thereto. 

It is significantethat the whole of the Contract Act has not 
been made applicable to transfers of immovable properties. 
Sec. 4 of the Transfer of Property Act merely makes certain pro- 
visions of the Transfer of Property Act relating to contracts as 
part of the Indian Contract Act and not vice versa. 

It is Section 6(b) of the Transfer of Property Act which 
lays down that no transfer can be made for an unlawful object or 


-consideration within the meaning of Section 23 of, the Indian 


. =m Act. Sub-clause (i), further provides that nothing in 


. the transfer of occupancy lands 


that Section would authorise a tenant having an untransferable 
right of occupapcy to assign his right as such tenant. 

Thus an attempted transfer of an untransferable right of an 
occupancy tenant is merely declared to be unauthorised and 
therefore void and ineffectual. Similarly, a transfer for an un- 
lawful object or consideration is declared to be void and ineffec- 
tive. So far as these Sections go, they do not lay down the law 


‘that if such a non-transferable interest is included among other 


transferable properties the whole transaction is illegal. It is 
noteworthy that in order to bring in the operation of Section 
6(b) the object or consideration for the transfer should be 
unlawful. The Section would be inapplicable where the object 
of ¢he consideration for the transfer is itself not unlawful but 
the transfer may be ineffectiveeon someeother ground. g 
Coming to the Agra Tenan „Act it is also quite clear that 
ies been merely declared to be 
e 
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void on the ground of the incompetency of the tenant to make 
the transfer afd has not been actually forbidden or prohibited 
by law or declared to be otherwise illegal. Section 20 of the 
Agra Tenancy Act (Act No. Il of 1901) provided that the 
interest of an occupancy tenant is not trens erable, that is to say, 
the interest cannot pass from the tenant except in the cases men- 
tioned therein. Similarly Section 21 of that Act made it clear 
that where the interest of a tenant is not transferable he shall not 
be competent to transfer bis holding. These provisions merely 
make an attempted transfer absolutely void and incapable of 
being enforced by a court of law. The language of these two 
Sections does not justify the inference that such a transfer has 
been expressly forbidden and prohibited by law. Nor can we 
widen the scope of the cases which fall under the category of 
being opposed to public policy. 

Coming back to the question how much of the provisions of 
the Indian Contract Act are to be deemed to have been incor- 
porated in the Transfer of Property Act, I must point out what 
has in some cases been overlooked that Section 24 of the Indian 
Contract Act has not been made applicable to transfers of im- 
movable property. ‘There is therefore no justification for stating 
broadly that even if the transfers of several items of properties 
can be split up and separated,” the wholes transaction is void 
because one part of it may be vitiated. Of course where the 
object of the consideration of the transfer is unlawful, as that 
word is defined in Section 23 of the Contract Act, the transfer 
is not effective. f ; 

Section 23 of tke Indian Contract Act makes the con- 
sideration or object of an agreement unlawful where (1) it is 
forbidden hy law or (2) is of such a nature that, if permitted, 


it would defeat the provisions of apy law or (3) is frnuda = 


involves or implies injury to the person or property of another, 
or is immoral or opposed to public policy. $ 

Leaving out the third category which is not applicable to 
the case itself, we have to see whether the mortgage was forbidden 
by law or is of such a nature that if permitted it would defeat 
the provisions of any law. 

There is a clear distinction between an agreement which 
may We forbidden by law and one which is merely declared to be 
void. In the former case the legislature penalises it or prohibits 
it, In the latter case, it merely refuses to give effect to it. Ifa 
void contract has been carried out and consideration has passed, 
the promisor may not in equity be allowed to go back upon it 
without restoring the benefit which he has received. Byt if the 
promisee comes to court,to enforge it he would receive no Htlp 
from a court of law. As pointed out*above, the transfer of an 
occupancy tenancy is not actflally forbidden by law but is 
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declared to be void, If the effect of enforcing the contract would 
necessarily be to defeat the provisions of any lat the contract 
would undoubtedly be void, but if it consists of several distinct 
parts which can be separated, the whole transaction would not 
be bad unless the provisions of Section 24 of the Contract Act 
are applicable to it. 

The general rule which prevails in England is as stated by 


. Wallis, J. in Pickering v. Ilfracombe Reilway': 


Where you cannot sever the illegal from the legal part of a 

covenant the contract is altogether void, but where you can sever 

be them, whether the illegality be created by statute or any law, 
you may reject the bad part and retain the good. 

Now contracts may be invalidated either’ by the illegality 
of the object or the consideration itself or by the incapacity of 
the promisor to enter into such contracts. In cases of the inherent 
illegality, it is sometimes impossible to say whether the legal or 
the illegal portion of the consideration affected the mind of the 
Promisor most. But if we take the case of a contract only partly 
beyond the competence of the promisot, there is no good ground 


‘why the oe who has paid good consideration, should not 


be allowed to enforce that part of the promise which the promisor 
was competent to make. . 

In the case before us the consideration passing from the 
mortgagee was hard cash. That in itself was not unlawful. The 
difficulty came in from the side of the mortgagor inasmuch as 
he was not competent to mortgage a part of the roperty. It 
would therefore follow that if without defeating the provisions 
of the Transfer of Property Act or the elenancy Act part of 
the mortgage could be enforced, the whole transaction cannot be 
bad. 


ank ing the case of an out-and-out sale it cag hardly be 


` perty has not le 


contended that if a vendor H&s purported to sell his zamindari 
Property along with certain occupancy lands and has received 
considerati®n a upon, the title to the transferable pro- 
Ay ae Under the Transfer of Property 
Act both sales and mortgages are transfers and are governed by 
similar principles. ‘The only distinction is that the mortgagee 
may have to come into court to enforce the covenants entered 
into by the mortgagor but he does so not under the provisions of 
the Specific Relief Act or the Contract Act but under the 
statutory right given to him by the Transfer of Property Act. 
If that Act does not debar him from claiming partially I fail to 
see why he should be completely thrown out of court. 
a In most cases of simple mortgages there is a primary under- 
taling tò repay the loan and there is a collateral security offered 


„for the fealisation of the amount in case of failure of payment. 


If the security offered includes nen-transferable properties there 
L C 3 G P. 250 ° 
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is nothing to prevent the creditor from giving up the security 
altogether and claiming repayment of his money by enforcement 
of the personal covenant. Such a personal covenant is by no 
means illegal. On the other hand in most usufructuary mort- 
gages the primary obligation is to put the mortgagee in possession 
and the right to recover the loan only accrues after there is a 
failure to deliver possession. If the mortgagor has promised to 
mortgage non-transferable properties, which promise cannot be 
enforced in a court of law, the creditor cannot be allowed to say 
that the mortgagor has broken his contract because he has failed 
to perform that which he was by law not bound to perform. 
If there has been no such failure, the creditor’s claim to recover 
his money on the ground of such a supposed failure cannot be 
entertained. 

It seems to me that if the mortgagee’s right to recover his 
money is under the terms of the document dependent only on the 
failure of the mortgagor to hand over possession of his occupancy 
lands which are non-transferable, the right cannot be enforced 
because the law cannot recognise that there has been any breach. 
A man cannot be deemed to have broken a contract which js 
void in law. But if the right to recover the money is based on 
a primary undertaking to repay fhe loan and is independent and 
separable from the alltel security offered, such a promise may 
be enforced if it is contained in a deed of transfer shiek actually 
affects transfer of some property not disallowed by law; for such 
a case would be governed by the Transfer of Property Act and 
not the Contract Act. But if the mortgaged property consists 
wholly of tenancies hich are not transferable in law, the 
transfer as such is absolutely void and there is no mortgage 
transaction governed by the Transfer of Property Act. 
transaction is merely one of a congract between the parties evi- 
denced by a registered document, which would be governed 
exclusively by the provisions of the Contract Act end Section 24 
of the Act may apply, unless the security offered can be separated 
from the personal covenant. 

The previous cases of this Court have been discussed at length 
by Mukerji, J. and as none of them is a Full Bench case I do not 
Proposg to discuss them afresh. But I should like to refer to 
two cases decided by Benches of which I was a member. 

In the case of Tulshi Rem v. Sat Narain? the main purpose 
of the a Hs deed was to mortgage the occupancy holdings 
and to put the mortgagee in possession and it was provided that 
in the event of the mortgagee not obtaining possession he would 
be entitled to recover his mortgage money with intereste by Sle 
of three groves and a welk We held that the alternative promise 
to pay was incapable of being - separated from the agreement to 

L L R 43 All’ si=is A. L J. R. 703 : 
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deliver possession and that the right to recover the amount was 
dependent on the failure of the mortgagor to put the mortgagee 
in possession of the occupancy holdings. The right to recover the 
money by the sale of the groves and the well did not accrue till 
there had been a failure to deliver possession of the occupancy 
lands. We distinguished the two previous cases of this Court on 
the ground that in the case before us the mortgage was primarily 


. one of occupancy holdings only and it was only in the event of 


their possession not being delivered that a right was given to 
«ealise the money by sale of the other property which right could 
only come into force on the failure of the mortgagor to carry out 
his illegal contract. i : 

In the case of Sital Rai v. Rem Khilewan Pandey! the usufruc- 
tuary mortgagee, whose right to recover money was dependent 
on the failure to deliver possession, was retaining possession of the 
occupancy lands which could. not have been transferred and was 
trying to recover the other property mortgaged. Had the claim 
been decreed the result would have been to enforce the whole of 
the contract part of which was admittedly unenforceable. As the 
mortgagee did not offer to restore the occupancy lands taken 
possession of by him in an unauthorised manner, we declined to 
decree his claim. : 

In the case before us the document in suit is a registered 
deed for Rs.399-15-6 and provides that the executants would 
pay on the 30th of every Jeth Rs.36 as interest on the principal 
amount, but if they failed to pay the amount to the creditors 
they would put them in possession of properties consisting of 
certain sir lands, mortgaged lands and tefancy holdings; if the 
executants or their co-sharers dispossessed the creditors of the 
zamindari plots and the plots sub-mortgaged ta them, the 

ts would be liable chapels and in case they did not take 
upon themselves the liability for such dispossession, the creditors 
would have power to realise from them in a lump sum the 
principal amount of the mortgage together with interest at the 
rate of Rs.1-8 per cent per mensem and costs. The deed again 
repeats covenant that che creditors were at liberty to realise 
Rs.36 as interest and in lieu of it to be entitled to enter into 
possession and occupation of the plots. As regards the sub-mort- 
gaged lands it was provided that whenever the origi roprietors 
paid the amount, the creditors would have to redeem d lots. 

It is quite clear from the terms of this deed that ae first 
obligation was to pay interest regularly and the second was to 
put the creditors in possession of the mortgaged lands in case of 
faure of payment, and lastly if there was any dispossession of 
the creditors from the zamindari plot» and the plots sub-mort- 
gaged to them (not the’ occupancy plots) the creditors had a 
right to realise the principal and’ interest in a lump sum. The 

323,4 L J. R 521 
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right to recover the whole amount with interest was in no way 
dependent only on the failure to deliver possession of the 
occupancy lands. It accrued after the creditors were disp 
from the zamindari plots or from the plots previously mortgaged. 
It is an admitted fact before us that the mortgagors have appro- 
priated the mortgage money relating to the lands previously 
mortgaged and have failed to deliver the possession of the zamin- 
dari property. I have therefore no hesitation in saying that the 
aim to recover the principal amount ought to prevail because 
in giving such a decree we are enforcing the mortgagee’s rights 
under Section 68 of the Transfer of Property Act and not 
enforcing the contract to mortgage the occupancy lands, and 
therefore not defeating the provisions of any law. 

The creditors have thought fit to give up the entire security 
and are suing for money. There is much less reason for disallow- 
ing such’a claim. I would, therefore, dismiss this appeal. 

Muxerji, J.—This appeal has been referred for decision to 
a Full Bench. No particular question has been framed for 
decision, but the learned Judges who made the reference found 
that there was some conflict of opinion in this Court and were 
anxious that a definite answer might be given. The facts of the 
case briefly are these. The defendant No. 1 who is the appellant 
in the case, along with the husband of the gefendant-respondent 
No. 3, who has since died, executed the deed in suit on May 26, 
1905 in favour of the plaintiff-respondents to secure a sum of 
Rs.399-15-6 borrowed by them. It was agreed that the borrowers 
would pay interest at the rate of Rs.36 per annum on the 15th 
of Jeth Sudi every year and, in default, they would put the 
lenders in possession of certain properties which they mortgaged 
by the deed in question. The deed covers an area of between 


Crem 


1929 
Dip Narin 
SINGH 


Makers, J. 


three and tour Þighas of land out of which only 12 bimmemmssm=» 
ding a i 


an occupancy ho The of the property consists of 
zamindari lands and lands over which the borrowers had posses- 
sion as mortgagees. These last mentioned plots ere also zamin- 
dari property. The plaintiffs came to court on the allegation 
(after amendment of the plaint) that after a certain period the 
borrowers ss tee ying the annual interest and they failed 
to put the plai tiffs in possession of the mortgaged property. 
Subs&yuently, they executed a bond for arrears of interest. The 
lenders received payment from their own mortgagors and released 
the lands that had been mortgaged to them, Aek they were 
bound to hand over the money received by them to the plaintiffs. 
The plaintiffs’ security having thus diminished by the default of 
the borrowers themselves, the plaintiffs were entitled to recpver 
the money lent by them, The plaintiffs’ claim is, therefore, bused 
under the provisions of Section 68 of the Transfer of Property 
Act, , . 


52 HIGH COURT [1930] 


The defence, inter alia, was that the transaction in suit was 
illegal, because a part of the land mortgaged Was occupancy 
holding which could not be transferred by law. The learned 
Munsif dismissed the suit on the ground that the transaction was 


_ illegal and could not be enforced by a suit. On appeal, 2 learned 


Subordinate Judge held, on the authority of ‘Rajendra Prasad v. 
Ram Jatan Rai’ that the transaction was not illegal and decreed 
the suit for recovery of the principal amount of mortgage money 
and interest for six years at 9 per cent per annum, being the 
rate originally agreed upon. 

* The defendant No. 1 has appealed and it has been contended 
on his behalf that the transaction was an illegal one and the 
suit must be dismissed. 

The argument for the appellant is based on Section 23 of the 
Contract Act. It lays down that the consideration or object of 
an agreement shall be deemed to be lawful, unless, inter alia, it 
is forbidden by law or unless it is of such a nature that, if per- 
mitted, it would defeat the provisions of any law. It is pointed 
out that under Section 20 of the Agra Tenancy Act the interest 
of an occupancy tenant is not transferable except under certain 
circumstances (which have not arisen in this case) and that under 
Section 21 of the same Act, an ogcupancy tenant is declared to be 
incompetent to trangfer his holding. It is urged that these two 
provisions of law, read with Section 24 of the Contract Act, 
make the transaction in suit entirely void. Section 24 of the 
Contract Act reads as follows:— 

If any part of a single consideration for one or more objects, 
or any one or any part of any one of gveral considerations for 
a single object, is unlawful, the agreement is void. 
We have to see how far this argument is valid. 
has not been denied before us that the trfhsaction in 
question was, to start with, oné®f mortgage, though it was agreed 
that possession was not to be delivered to the lenders till there was 
a default in thæpayment of the annual interest. A mortgage is 
defined in Section 58 of the Transfer of Property Act as 
the transfer of an interest in specific immovable property 
for the purpose of securing the payment of money advanced 
ot aes by way of a loan. ..... 

The present case therefore is one of a transfer of immgvable 
property. Section $ of the Transfer of Pro Act sie 
what ‘transfer of property’ means. It says that a ‘transfer of 
property’ is an act by which a living person conveys property 
in present or in future to one or more other living persons... . 
It further says that “to transfer property” is to perform such an 
act.e If we read the definition of the expression “transfer of 
property”, and compare it withethe definition of a contract, we 
shall see at once that a tfansfer of property, although it may 
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be based, ##tially, on a contract, is not, in its essence, any longer 
a contract, aftèr the transfer has become an accomplished fact. 
In other words, if a transfer of property takes place in pursuance 
of an agreement to transfer, the agreement would be an agreement 
within the meaning of the Indian Contract Act, but after the 
transfer has y taken place, the matter is no longer “a 
contract”. The title to or an interest in the property has passed 
and there remains nothing, by way of a contract, to be enforced 
in a court of law. A contract (See Section 2 of the Indian 
Contract Act) is an agreement enforceable by law. An agree 
ment is defined as, “every promise and every set of promises 
forming the consideration for each other”. To understand the 
nature of an agreement, we have to see what a promise is. A 
promise is a proposal when it has been accepted. And a proposal 
takes place when one person signifies to another his willingness to 
do or to abstain from doing anything with a view to obtaining 
the assent of that other to such act’or abstinence. When all these 
definitions are read together, it will be found that, in a contract, 
there must be something which is capable of being enforced in 
a court of law. But in the case of a transfer of property, which 
has been completed in the manner directed by the law, (eg, by 
execution of a registered deed, attested or unattested as the case 
may be) the title to or an interest in the preperty has passed to 
the transferee, and there is nothing to enforce. A suit may be 
necessary, for example, to obtain possession or to sell a property, 
but such suits would be based not on contract, but on the rights 
or titles conveyed by the transfer. It is significant that while 
by Section 4 of the Ttansfer of Property Act, the chapters and 
sections of the Transfer of Property Act, which relate to con- 
tracts are tobe taken as a part of the Indian Contract Act, it is 


nowhere laid down that the parece of the Contract A" 


to be read into the Transfer of Property Act. My opinion, there- 
fore, is that there is an essential difference between a mere 
“contract” and a “transfer of property”. 

My view finds support from two cases decided in this Court. 
One is Bajrengi Lal v. Ghura Rai’ decided’ by Chief Justice 
Richards and Mr. Justice Rafique. The other is Rajendra Prasad 
v. Reng Jatan Rei decided by the same learned Chief Justice and 
Mr. Justice Walsh. In the former case, a tenant who had both a 
fixed-rate holding and an occupancy holding, sold both to the 
defendant. Thereafter, he sought to have the sale set aside on 
the ground that the transaction was illegal and did not convey 
any title to the transferee. It was held that the title to the fixed- 
rate holding had passed to the transferee and that the title wag a 
good one. The learned Jadges say*at page 234 as follows:— 


In considering the force of the contention we must bear in 
"LL R 38 All 232-14 A. L J. R. 270 ` 
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mind that we are not dealing with a case in which the court is 
asked to decree specific performance or even th enforce a con- 
tract. 

Again at page 235 their Lordships say: 

It thus appears that a contract of sale is one thing and a deed 
of transfer another, and it does not necessarily follow that 
because the contract was unenforceable that the transfer is void. 

In the second case, the suit was for sale of a fixed-rate hold- 
ing and was based on a mortgage, by which, besides the fixed- 
rate holding, an occupancy holding had been mortgaged. It was 
held that the suit was maintainable. Chief Justice Richards is 
reported to have said at page 241:— 

In the present case, we are not concerned with the validity 
or invalidity of the original contract, nor need we deal with 
this case in the way we might have had to deal with it if the 
present suit had been a suit by the mortgagee for specific per- 
formance of a contract to transfer certain property by way of 
mortgage. The transaction has long since passed the stage of 
contract. 

With this remark I most respectfully agree. On principle, 
there is no difference between a sale and a mortgage. By both, 
an interest in an immovable property is transferred from one 
Party to another. Such transactions are to be considered, having 
regard to the law enacted in the Transfer of Property Act, as 
already pointed out in an earlier portion of this judgment. In 
this view, the plaintiffs are entitled to maintain their suit and the 
decree of the court below must be affirmed. In this case, three 
kinds of property were transferred, out of which a portion was 
an occupancy holding. From the fact that a mortgage of the 
occupancy holding could not take effect because the property 
was not transferable, it would not follow that the emortgage of 

aining property was bgd. The mortgagees, the plaintiffs, 
were entitled to be put in possession of this property and if, 
owing to the default of the mortgagors, any portion of the pro- 
perty was lost or the mortgagees were not put in possession, 
the mortgagees are entitled to maintain a suit for recovery of the 
mortgage money, as provided for in Section 68 of the Transfer 
of Property Act. 

Before this judgment can be concluded, it is necessary to 
examine some cases and to find out whether in view of those 
cases, the law laid down above is good. 

In Kenbai v. Tilak! there was 2 mortgage of an occupancy 
holding and the mortgagee claimed possession of the holding and 
in default asked for a decree for the mortgage money. Chamier, J., 
after stating that it had been conceded before him that the mort- 


gagee was not entitled to ion, remarked as follows: 
The only question"is whether he is entitled to a money decree 
j ‘16h ca 
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against the mortgagor ..... To accede to the appellant’: 
request Would be equivalent to enforcing an agreement, part of 
the consideration of which was oal. Under Section 24 
of the Contract Act, the whole contract must be considered to 
be void. 

It will be noticed that the transfer, by virtue of which the 
plaintiff was seeking relief, conveyed no title as mortgagee to 
the plaintiff and there being no mortgage in existence, no suit 
based on Section 68 of the Transfer of Property Act could be 
maintained. In this view, the decision of the learned Judge may 
have been right, though I am unable to agree with him as to thé 
reasons on which he based his judgment. As I have already 
pointed out, a mortgage or a sale is essentially different in their 
nature from a mere contract. 

The case of Puran Singh v. Jai Singh" is another decision by 

the same learned Judge (Chamier, J.) and he expresses more or 
less the same opinion as in the earlier case, though the expression 
of opinion in this particular case was a pure obiter dictum. It 
was held that no second appeal lay and the appeal was accordingly 
dismissed, and the decree in favour of the plaintiff stood. 
l The case of Rem Partap Rai v. Ram Phal Tel? is a decision 
by a single Judge of this Court, (Piggott, J.). There the pro- 
perty mortgaged was wholly an “occupancy holding and the suit 
was decided on the basis of Section 24 of the Indian Contract 
Act. In view of my remarks with respect to the case of Kenbai 
v. Tilak® any further remark on this case is not called for. 

The case of Mohammad Shakur v. Gop? was decided by 
Sundar Lal, J. and she facts were these. A simple mortgage 
of an occupancy holding was executed to secure some money lent 
and there was a promise to pay. It was held by the learned 


Judge that although the mortgage was invalid, there was aanbesesme 


to the plaintiff recovering on the “personal convenant. The case 
need not be considered at all, because the facts are entirely differ- 
ent from those of this case. Besides, it does not®discuss the law 
on the point. The case of Lechmen Das v. Yusuf Khan" was 
decided by a single Judge of this Court (Tudball, J.). It appears 
that the plaintiffs in the suit purchased the defendants’ house in 
execution of a decree. There being some difficulty in obtaining 
on, he exchanged the house with the defendants for the 
tter’s occupancy holding. On, that holding there stood a grove. 
That grove, on a suit by the defendants, was restored to them. 
The plaintiffs thereupon sued to recover the house. It was held 
that the transaction could not succeed because it was impossible 
to replace the opposite party in the same position in which, he 
was before the transaction was carried out. The case, “does hot 
117 L G 322 ° "Las 
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profess to discuss any law and is no authority for any proposition 
of law other than that laid down in the case. ° 

The case of Jaribandban v. Badri Narain”! was a decision by 
two learned Judges of this Court. They simply reaffirm the 
decision by Sundar Lal, J. in the case of Mohammad Shakur v. 
Gopi’. No law is discussed. The case has no application to the 
present one as already pointed out in discussing the decision of 
Sundar Lal, J. 

The case of Tulshi Ram v. Sainerain® was this. A certain 
occupancy holding belonging to the defendants was usufructuarily 
‘mortgaged by them to the plaintiffs. The plaintiffs got posses- 
sion and were dispossessed. Then they sought to recover the 
mortgage money by sale of certain other properties which had 
been given by way of security as it were, and it was held that 
the right to recover the money by sale was a subsidiary agreement 
to the main one which was illegal. This Court therefore (Sulaiman 
and Gokul Prasad, JJ.) upheld the decree by which this suit has 
been dismissed. It is clear that this case has no direct bearing on 
the facts of the present case before us and the two cases of 
Bajrangi Lal v. Ghura Rai and Rajendra Prasad v. Rem Jaton 
Ras were distinguished by the learned Judges themselves. 

The case of Har Prasad Tewari v. Sheo Gobind Tewari” was 
decided by two learaed Judges Of this Court and the facts vers 
these:—- 1 tt “ ie 

There were three mortgages covering partly an occupancy 
holding and partly fixed-rate tenancy holding. The plaintiffs 
could not get possession over the entire portion of the holdings 
and, therefore, purported to bring the su® for recovery of the 
mortgage money under Section 68 of the Transfer of Property 
Act. They failed in the courts below on the groumd that the 


mmeenireetransactions were voig, being in contravention of the 


provisions of the Agra Tenancy Act. Thereupon it was argued 
before the learngd Judges of this Court that there was a personal 
convenant in each of these mortgages and the plaintiff was 
entitled to resort to them and ask for a simple money decree. 
The learned Judges did not accede to this request, but professing 
to follow the decision of Chamier J., viz., the transactions were 
void under Section 24 of the Contract Act, dismissed the appeal. 
With all respect, Section 24 of the Contract Act was not appli- 
cable to the cases of mortgages as already discussed. 


In the case of Sital Rai v. Rem Khilewen Pandey" there was 
an usufructuary mortgage of occupancy and fixed-rate holding. 
The plaintiff alleged that he had been put in possession of both, 
that he was in possession of the occupancy holding but had been 

° ULL R 45 AL 621=21°A. L. J. R. 480 
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ousted from the fixed-rate holding. He sued for possession over 
the fixed-rate holding. The suit failed ultimately in this Court 
on the short ground that the plaintiff being in possession of 
lands over which he had no right to keep possession, should not 
be allowed any relief in a court of justice. 

The case of Rajendra Prasad v. Ram Jaton Rai* already 
mentioned was relied on before the learned Judges, but they 
thought that the case did not require consideration, in view of 
the peculiar facts of the case. 

In the case of Daya Ram v. Thakuri™ the question was 
whether the plaintiff, who was an usufructuary mortgagee of am 
occupancy holding, having been dispossessed therefrom, could 
succeed on a personal covenant to recover the money? Daniels, J. 
was of opinion that he could not. On commenting on the case 
decided by Sundar Lal, J., I have said that the facts of the case 
before that learned Judge, which are very similar to the facts of 
the case of Daya Ram v. Thakuri™+, have no bearing on the facts 
of the present case. I need not express any opinion on it. 

Lastly comes the case of Bhusi Rai v. Ganesh Rai’. In this 
case there was a mortgage of an occupancy holding alone and it 
was held that the subsidiary contract to pay the money could not 
be enforced, as its effectiveness depended on the main contract 
of a mortgage of usufructuary holding which was illegal. This 
case has obviously no application to the fact? of the present case. 

In the result, I find that the decisions, in this Court, have 
not been so constantly one way as to lead one to suppose that the 
view of the majority of the learned Judges of this Court is against 
the view expressed in the two Division Bench cases of Bajrangi Lal 
v. Ghura Rai and Rajendra Prasad v. Ram Jatan Rai’. 

My opinion is, therefore, what I have expressed above and 
I would disfniss the appeal with costs. 

Kine, J.—I agree. e 

By THE Court—The appeal is dismissed with costs. 

Appeal dismissed 
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MOHAMMAD SHAFIQ ULLAH KHAN (Defendant) 
e versus 
MOHAMMAD SAMI ULLAH KHAN (Phintif)* 
Thansfer of Property Act (IV of 1882), Secs, 41, 52—Imperative pro- 
visions of —Estoppel arising under Sec. 41—When cannot override 
—Mortgage teken pendente lite—Swit does not lie. 

A mortgaged his property in favour of B for Rs.6,000 on 
June 12, 1912. After A’s death in 1916, the names gf defend- 
ants 1 to 3 were entered in whe revenue papers againg the pro- 
perty left by A. B having obtaiifed a decree for sale on the 
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basis of. his mortgage, C, who was the legitimate son of A, paid 
Y4th of the decretal amount and got 14th of the mortgaged 
property released. Defendants 1 to 3 borrowed Rs.1,000 from 
one D and on May 20, 1920 they deposited the amount, thereby 
partially discharging the mortgage decree. On July 19, 1920 
defendants 1 to 3 executed a mortgage deed for Rs.3,000 in 
favour of E.- The mortgage money consisted of Rs.180 pre- 
viously taken for expenses of the deed, Rs.1,020 left with 
mortgagee to be paid to one F and Rs.1,800 which were paid 
before the Sub-Registrar in the afternoon of July 19, 1920 to mort- 
gagors and the latter deposited Rs.1,783-7-9 in court the next 

e day thereby discharging the outstanding balance of the decretal 
amount. In a suit filed four days before this mortgage, by C 
against defendants 1 to 3 it was decided by the Privy Council 
that the latter were not the legitimate sons of A and that C 
was the sole heir to the inheritance left by A. On August 10, 
1925 E sued the defendants 1 to 3 on the basis of the mortgage 
of 1920. C, who was impleaded later on, pleaded that the 
mortgage had been taken pendente lite, that E was not a bona 
fide transferee from the ostensible owner and that he had no 
right to maintain the suit. Held, that inspite of the finding 
of the District Judge that E took the mortgage in good faith 
from an ostensible owner believing him to be the true owner 
and without actual knowledge of C’s suit, the transfer taken 
by him was voidable at the @ption of C and the latter could not 
be deprived of benefit of Sec. 52 of the Transfer of Property 
Act’of any supposed estoppel operating against him. 

The estoppel arising under Section 41 cannot be such as to 
override the imperative provision of Sec, $2. Fatyex Husain 
Kben v. Prag Naram, I. L. R. 29 All. 339 referred to. 

The mere fact that a previous mortgage has been paid off 
is not conclusve to decide that that mortgage has not been 
extinguished. Mahesh Das v. Mabant Bamen Das, Tel. R. 9 Cal. 


commen 61, Woomesh Chandra Laskar v. Rama Nath Barman, 1 I. C. 


Suleiman, J. 


683 and Unwai Lal v. Rukmm Knar, 14 A. L. J. R 953 
referred to. 

SECOND APPEAL from a decree of J. Axrsor Esq., District 
Judge òf Aligarh, modifying a decree of Basu GHANsHIAM Das, 
First Additional Subordinate Judge. 

T. A. K. Sherwani, Mabmud Ullab and Peary Lal Banerji 
for the appellant. 

A. M. Khwaja for the respondent. z 

The following judgments were delivered: — 

SULAIMAN, J.—This is a defendant’s appeal arising out of a 
suit for recovery of money by sale. It appears that one Inayat 
Ullah Khan was the former owner of the property in suit and 
made a simple mortgage in favour of Ahmad Said Khen for 
Rs.6,000 ọn June 12, 1912. He died ia 1916. The defendant 
Muhammad Shafiq Ullah Khan is admittedly his son. There were 
three other persons, Nuh Ullah, H&§kim Ullah and Halim Ullah, 


¢ 
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defendants Nos. 1, 2 and 3, who asserted themselves to be the 
legitimate sons*of Inayat Ullah Khan but whose legitimacy had 
been denied by Shafiq Ullah Khan. The names of these four 
persons were entered in the revenue papers against the property 
left by Inayat Ullah. 

The mortgagee Ahmad Said Khan brought a suit on his 
mortgage and obtained a decree for sale. In 1919 Shafiq Ullah 
Khan pajd one-fourth of the decretal amount and got a one-fourth 
share of the mortgaged property released from the mortgage. 


On May 19, 1920 the defendants Nos. 1, 2 and 3 borrowed Salaman, J. 


Rs.1,000 on a promissory note from one Tota Ram and on May 
20, 1920 they deposited the amount and thereby partially dis- 
charged the mortgage decree. 

On July 19, 1920 the defendants Nos. 1, 2 and 3 executed 
a mortgage deed in favour of the plaintiff-respondent, Sami Ullah 


Khan, for Rs.3,000. It is this deed which is the basis of the , 


present suit. The mortgage money consisted of the following 
three items:—Rs.180 previously taken for expenses of the deed, 
Rs.1,020 left with the mortgagee to be paid to Tota Ram, and 
Rs.1,800 received in cash at the time of the registration. So far 
as the deed went there was no recital of the necessity for borrow- 
ing Rs.1,800. It is however cleas that Rs.1,800 were paid before 
the Sub-Registrar in the afternoon of July 1%, 1920 to the mort- 
ae and the mortgagors deposited Rs.1,783-7-9 in court on 
July 20, 1920 and thereby discharged the outstanding balance of 
the decretal amount. 

It may here be mentioned that just four days before the 
mortgage, namely, on July 15, 1920, Shafiq Ullah had instituted 
a suit against Nuh Ullah and others for recovery of possession 
of the property standing in their names. 


This suit was dismissed by thg first court in 1921 buer 


ultimately decreed by the High Court on June 8, 1925 and the 
decree of the High Court was affirmed by their [prdships of the 
Privy Council of May 2, 1929. It was accordingly held inter 
partes that Nuh Ullah and the two others were not the legitimate 
sons of Inayat Ullah and that Shafiq Ullah was the sole heir to 
the inheritance left by kim. 

On August 10, 1925 the present suit was instituted by the 
mortgagee Sami Ullah against Nuh Ullah and others. By a 
subsequent order Shafiq Ullah Khan also was brought on the 
record. 

The principal pleas taken by Shafiq Ullah Khan were that 
the mortgage had been taken pendente lite and was a nullity as 
against him, that Sami Ullah Khan was not a bona fide transferee 
from an ostensible owner, and that he had no right to maintiin 
the suit. . f s 
The first court decreed the claim for a portion of the amount 
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and dismissed the rest of the claim. Two appeals were preferred 
before the District Judge who has decreed the claim in full. 

On the question of the benefit of Section 41 of the Transfer 
of Property Act the finding of the lower appellate court is that 
Sami Ullah had no knowledge of the institution of the mit by 
Shafiq Ullah, that he acted in good faith and took the property 
from Nuh Ullah and others believing them to have title and that 
this belief was induced in his mind by the previous conduct of 
Shafiq Ullah Khan who had allowed the names of Nuh Ullah 


_ and others to remain in the revenue papers and had allowed them. 


to remain in possession of the property. He accordingly held 
that the mortgagee Sami Ullah was protected under Section 41 
of the Transfer of Property Act and Shafiq Ullah Khan was 
estopped from setting up his own title. In the opinion of the 
learned Judge the fact da the mortgage had been taken during 
the pendency of the suit did not help the defendant because the 
principle of lis pendens could not operate to set aside the estoppel. 

Under Section 52 of the Transfer of Property Act during 


' the active prosecution of a suit the property in dispute cannot 
- be transferred or otherwise dealt with by any party so as to affect 


the rights of any other party under any decree that may be made 
therein. The Section is imperagive and becomes operative from 
the very moment of the institution of a- bona fide suit which is 
not in any way collusive. Faiyaz Husain Khon v. Prog Narain’. 
It would therefore follow that the mortgage in favour of Sami 
Ullah Khan was invalid as against Shafiq Ullah Khan when ulti- 
mately he succeeded in the suit. It is however ‘argued that the 
effect of the estoppel arising under Section $1 is to prevent Shafiq 
Ullah Khan from exercising his option to avoid the transfer under 
Section 52. Now under Section 41, not only should tke transferor 


PME ostensible owner of thepproperty with the consent express 


or implied of the true owner but he must also transfer the same 
with such consept express or implied. There can be no doubt that 
the adverbial clause ‘with the consent express or implied’ modifies 
not only the verb ‘is’ but also the verb ‘transfers’. It must there- 
fore be held that the consent express or implied must continue 
up to the time of the transfer. 

If the principle underlying Section 52 were based-on the 
presumption of a constructive notice of the pendency of the suit 
by persons who take transfers from the parties thereto, the con- 
clusion would be clear that the previous consent express or implied 
must be deemed to be revoked by the subsequent constructive 
notice of the pendency of the suit. Storey in his Equity 
Jurisprudence has put forward the proposition that the doctrine 
of*lis peydens is based on some nes censtructive notice. I am 
of opinion that the remark’ of their Lordships of the Privy Council 

i LLR 29 AML 339=4°A. L J. R 344 : 
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in the case of Faiyaz Husain Kben v. Prag Narain’ at Page 345 
precludes us from saying that the doctrine of His pendens is 
founded upon any equitable principle of implied or constructive 
notice. the same it is perfectly clear that when the court is to 
record a finding whether a transfer takes place with the express 
or implied consent of the true owner it must take into account 
the fact that before such transfer the suit which is to establish 
the title of the principal owner against an ostensible owner was 
actually pending and the consent, if it had existed before, had 
been definitely revoked. The institution of the suit is in itself 
a very strong and unmistakable proof of the fact that the con-* 
sent did not subsist. I would not go so far as to say that a 
consent, express or implied, once existing, can be revoked secretly 
without intimation to the parties who are acting upon that con- 
sent, but I have no doubt in my mind that the estoppel arising 
under Section 41 cannot be such as to override the imperative 
provisions of Section 52. Cases of an express consent given while 
a suit is pending or is intended to be filed may amount to an 
existing fraud which would alter the position of the parties com- 
pletely. But in the absence of such fraud I do not see how 
Section 41 can override Section 52. Section 41 is a general sec- 
tion dealing with estoppel in the ¢ircumstances mentioned therein. 
Section 52 is a special section which appliesgto transfers during 
the pendency of a suit. In the presence of a special provision of 
law applicable to pending suits, the general provisions of estoppel 
contained in Section 41 would not apply. I have therefore no 
hesitation in holding that inspite of the finding of the District 
Judge that Sami Ullaħ Khan took the mortgage in good faith 
from an ostensible owner believing him to be the true owner 
and without, actual knowledge of Shafiq Ullah’s suit, the transfer 
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taken by him is voidable at the option of Shafiq Ullah amd the=— 


latter cannot be deprived of the efit of Section 52 of any 
supposed estoppel operating against him. In tbis view the 
plaintiffs suit based on an enforcement of the mortgage taken 
pendente lite cannot be sustained. 

If however he has paid off 2 prior incumbrance and is 
entitled under the law to claim a charge in respect of such pay- 
ment, the doctrine of lis pendens would not affect him, for the 
taking’ over of the prior debt would not amount to any dealing 
with the property in suit. It would be a mere continuance of a 
pre-existing paramount liability. 

The next question is whether the plaintiff is entitled to any 
decree for money against Shafiq Ullah Khan. The other defend- 
ants have not appealed from the decree passed against them. . 

The learned District. Judge bas found as a fact that havfhg 
regard to the close proximity of the*dates and the other cir- 
cumstances there can be no Aoubt that Rs.1,800 borrowed on 
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May 19, was deposited on the 20th to satisfy Haji Ahmad Said 
Khan’s decree. He has not definitely recorded 4 clear finding, 
but having regard to the fact that he has believed the evidence of 
Sami Ullah Khan and Nuh Ullah Khan, we may assume that the 
money had been borrowed by defendants Nos. 1, 2 and 3 in order 
to satisfy the mortgage debt. The counsel for the party has to 
concede that there is no direct evidence on the record to show 
that at the time when the money was borrowed by Nuh Ullah 
and others from Sami Ullah there was an understanding that on 


_ the payment of the mortgage decree the security would be kept 


Slive for the benefit of the subsequent mortgagee Sami Ullah 
Khan. ‘The evidence on either side on this point is nil, and we 
have merely to depend on presumptions. 

Tt may be taken as settled law that the mere fact that a 
previous mortgage has been paid off is not conclusive to decide 
that that mortgage has not been extinguished. Mahesh Das v. 
Mabant Baman Das’. That was a case of the purchaser of the 
equity of redemption and not of a spe a mortgagee, but the 
principle laid down therein has been applied by the courts to the 
cases of subsequent mortgagees also provided there are no inter- 
mediary incumbrances, Woomesh Chandra Laskar v. Rama Nath 
Barman’, Sundaramayya v. Mymnareddi Yanadamma', Kanda- 
swami Naicker v. Yenkate Redtiar’ and Umrai Lal v. Rukmin 
Kuasr'. 

In face of these’ authorities I do not think that it can be 
laid down that in every case where a subsequent mortgagee pays 
off a prior mortgagee he is entitled to subrogation. Where the 
prior mortgage debt is paid off out of the amount left in the 
hands of the subsequent mortgagee for which there is a charge 
created by the deed itself, Section 74 would appargntly be in- 


æ applicable. That Section im lies a tender by the subsequent 


mortgagee on his own accoun®and not as an agent of the mort- 
gagor and gives to him a charge which would not otherwise have 
existed. In cass where money is paid out of the sums left in the 
hands of the subsequent mortgagee the hypothecated property is 
already a security for the entire amount. It therefore seems to 
me that although in cases where the subsequent mortgagee pays 
an additional sum to which Section 74 would be applicable, 
no enquiry into the intention to keep the debt alive is requited to 
be made, the real intention has to be ascertained in other cases 
and such intention, if not expressly declared, can only be inferred 
from all the surrounding circumstances. In the present case I 
have already stated that the mortgage deed did not itself recite 
the, necessity for Rs.1,800. If the mortgagee intended to keep 
e TÈR 9 Cal 96100 977g LLO 
‘9 Lc 139 . *931 L C. 577 
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it alive one would have expected him to take care to have a clear 
statement recorded to that effect. On the plaintiff's own showing 
he believed that his mortgagors were the true owners and there 
was no apprehension in his mind that any other claimant would 
come forward to oust him. It is also clear that there was no 
other intermediary mortgage. Thus there was no apparent reason 
why the mortgagee should intend to keep alive the previous mort- 
gage debt for the payment of which the money was being 
advanced. In this connection it may also be noted that -the old 


mortgage had merged into a decree and was no longer in existence | 


as a mortgage, and all that was left to be done was to save the 
property from sale by payment of the decretal amount. We 
also have the fact that the amount was taken by the mortgagors 
in cash and paid by them directly and not left in the hands of the 
mortgagee for the discharge of the prior debt. It could never 
have been the intention of the parties that the previous mortgage 
debt would be kept alive for the benefit of the subsequent mort- 
gagee as against the mortgagors. In the absence of any direct 
evidence or of any circumstance indicating why there should 
have been a reason for entertaining the intention to keep the 
previous mortgage-debt alive, it is impossible to hold that the 
Previous mortgage debt was not.extinguished by the payment, 
but was kept alive for the benefit Of the subsequent mortgagee. 

Even if we assume that the subsequent mortgagee has him- 
self paid the amount of the prior mortgage which Safiq Ullah 
was bound by law to pay and the case is covered by Section 69 
of the Contract Act and he is entitled to be reimbursed, the claim 
against Shafiq Ullah i» hopelessly beyond time. It would un- 
doubtedly be governed by Article 61 of the Limitation Act, 
being money, payable to the plaintiff for money paid for the 
defendant. The suit was brought nuch more than three years 
after such payment. ; 

I would accordingly allow the appeal and segting aside the 
decree of the lower appellate court dismiss the plaintiff’s suit ix 
toto. 


PULLAN, J.—I am in agreement with the judgment of my 
learned brother but wish to add a few observations on two of 
the qugstions raised. The first question is the alleged conflict 
between Sections 41 and 52 of the Transfer of Property Act. 
Section 41 is a provision which can be invoked by the transferee 
who has received property by transfer from the ostensible owner. 
And the Section provides that in order to defénd the transfer of 
such a nature the transferee must show that he had taken reason- 
able care to ascertain that the transferor had power to make the 
transfer and has acted ir good faith. Taking reasonable care 
involves some enquiry as to the opinion of other persons interested 
in the property, and the Section lays down as a preliminary that 
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the transaction must be with the consent, express or implied, oi 
such persons. It is not enough for the transferee to say that a: 
far as he knows the other persons interested in the property have 
no objection to the transfer. He must take some definite step 
to ascertain whether they consent or not. This again does not 
mean that they consented in the past, but the transferee musi 
ascertain if they consent at the time of transfer. A person wh 
has filed a suit challenging the whole right of the transferors tc 
dispose of the property, ipso fecto does not consent to the transfer 
The fact that such a suit has been brought in good faith is on 
*which the transferee must be able to ascertain by taking reasonable 
care. Section 52 states the law as to the transfer of property 
when a bona fide suit has been brought challenging the right oi 
a transferor. I would say that this Section overrides Section 41 
I would rather say that the Sections are mutually exclusive 
Where a suit such as that brought by Shafiq Ullah has beer 
instituted prior to the transfer Section 41 does not arise. 
Secondly I wish. to add a few words on the subject oj 
subrogation. ‘The only section of the Transfer of Property Acı 
which applies to subrogation is Section 74, and that Section i 
confined entirely to a case of a subsequent mortgagee who tender 
the amount of his mortgage tọ the next prior mortgagee. Or 
general principles | am averse to extending Indian Statutes ix 
order to make them cover analogous cases. The proposed exten. 
sion in the present case appears to me to be objectionable on severa 
grounds. In the first place I have seen no authority which woul< 
permit a plaintiff to base his claim on a principle which is intendec 
to be set up as a shield, but not used ag a weapon of offence 


- Again, even if it were granted that the plaintiff can base hi 


suit on such a plea it appears to me that he must have mad 


 ~ his intention clear at the time when he entered into the transac- 


tion, and not kept it in e for use when he is seeking hi: 
remedy by litigation. When the plaintiff advanced the money 
on this mortgage he had possibly the knowledge that the cast 
advanced by him was to be spent in paying off the prior mort- 
gage, but it is impossible to infer eithér from the facts known t 
us or from the probabilities of the case that he had any intentior 
of reviving in his own favour the prior mortgage which, hac 
already been merged in a decree of the court. Lord MacNaughten ir 
the case of Liquidation Estates Purchase Company v. Willoughby 
laid stress on the importance of the intention of the parties a 

the time. He said: 
The answer to this question depends upon the intention o: 
. T parties at the time and that intention must be found fron 
° e terms of the deed agd the cigcumstances under which i 

was executed. . 
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By THE Court—This appeal is allowed and the decree of 1929 
the lower appellate court set aside and the plaintiff’s suit is diss | —— 
missed i toto. But having regard to the finding of the District Moxnorar 
Judge that the plaintiff acted in good faith and was induced by URAR 
the previous conduct of Shafiq Ullah Khan to believe that his SAN 
mortgagors were the true owners, We think that this is a fit case Set vist 
in which the parties should bear their own costs throughout. Saxa ULLAH 

; Appeal allowed KHAN 





RAGHUBIR CHAUBE AND ANOTHER (Defendants) Crt 
versus 1929 
GAURI CHAUBE anv oTHERs Plaintiffs)”. ey 


Agra Tenancy Act (II of 1901), Sc. 10—Ex-proprietary tenant— | —— .. 
Relinguishment in favour of one co-sherer—Tenant of all co- a 
sharers. Armaan, J 
Where there are several co-sharers in a village and the share 
of one of them is sold he becomes an ex-proprietary tenant of 
OL che co-harers in respect of his sir lands and he has no 
power to relinquish his tenancy in favour of only one of them.. 
Mubemmad Ibrabim v. Rats Kisbun Raj, 10 A. L. J. R. 95 
and Debs Prased v. Bhagwan Din, 10 A. L. J. R. 437 followed. 


Uma Shankar Bajpai, Janks Prasad and Shab Zamir Alem 
for the appellants. i 

Kamalakanta Verma for the æspondents. 

The judgment of the Court was delivered by y 

BENNET, J.—This is an appeal by the defendants against à Bewsef, J. 
decree of the lower appellate court in favour of the plaintiffs. The 
plaintiffs are co-sharers in a mahal along with the defendants and 7 
the plaintiffs sued for possession of certain specific plots and for 
damages for dispossession in regard to the year 1332 Fasli. The 
court bf first instance dismissed the suit for separate possession of 
the plaintiffs and damages and granted a decree merely for joint 
possession. The plaintiffs based their case on the following facts:— 

Newaz Chaube was 2 co-sharer in this mahal and he mort- 
gaged the zamindari to the plaintiffs. The plaintiffs brought a 
suit on this mortgage-and got a foreclosure decree and purchased 
the share of Newaz Chaube. Newaz Chaube had certain “sir 
lands in this mahal and he became thé ex-proprietary tenant of 

+S, A 913 of 1926 i 
9 
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the sir as the result of these proceedings. Newaz Chaube paid his 
rent to the plaintiffs alone since the year 1883. “A dispute arose 
between the plaintiffs and the defendants in regard to this hold- 
ing of Newaz Chaube and there were proceedings in court under 
Section 145, Criminal Procedure Code and the criminal court 
found on October 21, 1924 that the defendants were in possession 
and maintained their possession. In December, 1925 Newaz 
Chaube died. On January 18, 1924 Newaz Chaube executed a 
document of relinquishment in favour of the plaintiffs. The 
plaintiffs, therefore, claim to be entitled to the plots which were 
“the ex-proprietary holding of Newaz Chaube both on the ground 
that Newaz Chaube executed the relinquishment in favour of 
the plaintiffs and also that Newaz Chaube was specially their 
tenant and on his death the plaintiffs are entitled to possession of 
the lands. The defendants, on the other hand, maintain that the 
ex-proprietary tenancy of Newaz Chaube arose in favour of all 
the co-sharers in the mahal and accordingly Newaz Chaube was 
not entitled to relinquish his ex-proprietary holding ‘in favour 
of the plaintiffs alone; and on the death of Newaz Chaube the 
plaintiffs alone would not be entitled to possession of this ex- 
proprietary holding. . - 

* Te has been laid down in Mubammad Ibrahim v. Rem Kishun 
Rai! and Debi Prasag v. Bhagwats Din" that on a sale of a share in 
a mahal the vendor becomes the ex-proprietary tenant of al! the 
co-sharers in sir plots and not merely the ex-proprietary tenant 
of the vendee. The latter ruling is a Full Bench ruling. The 
argument for the plaintiffs is that the present case is different 
from the case in the Full Bench ruling, because Newaz Chaube 
was for a great number of years treated as a sole tenant of the 
plaintiffs, and in fact plaintiffs alone had sued Newaz Chaube 
for enhancement of rent. No evidence, however, has been placed 
on the record in regard to the wajibularz, or any special custom 
in this village, under which a tenant may be the‘tenant of only 
one. co-sharer.® Another fact on which the plaintiffs rely as 
differentiating this. case from the cases and.the rulings cited for 
the defendants, is that in the mahal in question there is no tenancy 
land but only sir land and certain uncultivated land and groves 
etc. The ex-proprietary tenancy of Newaz Chaube was the 
only cultivated land in this mahal which was not sir. It is, con- 
tended, therefore, that in equity the plaintiffs had a right to 
treat this ex-proprietary tenancy as specially appertaining to the 
one-quarter share in this mahal which the plaintiffs acquired. 
Reliance is placed on certain statements in the Full Bench ruling 
in Debi Prasad v. Bhagwan Din?’ at page 439. One of the state-. 
ments is” f e . . 
In “our ‘opinion this, m view of the circumstances of this case, 
“10 ALJ. R. 95 . © 10 AL JR. 437 
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is correct. m Ol ae 
and the other statement is : ° 
"It is-to be noted that this is not a case where the vendor is 
really the sole'owner of the proprietary title in the lands which 
he holds as sir. 

- In our view the meaning of the latter sentence is that the 
ruling would not apply to a sale by a vendor who owned the 
whole of 2 mahal. Reliance is also placed for the plaintiffs on a 
ruling in Bhagwent v. Arjun’. This was a suit for profits in 
which is was held that the plaintiffs’ claim that the defendants, 
kad collected more profits in their share was not well sustained, 
because the plaintiffs themselves should have got ex-proprietary 
rent assessed on certain plots of khudkasht of over twelve years’ 
tenure which they allowed to remain in possession of their vendor 
without any assessment of rent. It is quite true that under Sec- 
tion 36, Act II of 1901 it was the duty of the plaintiffs as the 
persons obtaining mutation under Section 35 of that Act to apply 
to the collector for assessment of ex-proprietary rent. It was 
not the duty of the other co-sharers in the mahal to take this 
action. That was a sufficient reason to hold that the plaintiffs 
had been negligent in not obtaining assestment of the ex-pro- 
prietary rent. We also note thatgat page 211 of that ruling the 
following words occur:— : 

In our opinion it is clearly proved (if not admitted) that at 
the time of the sale to the plaintiffs an arrangement existed by 
which the different co-sharers were entitled to possession of 
specific plots as representing their shares. 

No such arrangenfent is admitted or proved in the present 
case, and, as we have already mentioned, the wajibularz has not 
been prodiced. We accordingly consider that the references to 
Debi Prasad v. Bhagwan Din" contgined in Bhagwent v. Arjun’ 
at page 211 do not detract from the value of the Full Bench 
ruling as a guide in the present case. _ 

We consider that the present case comes within the general 
rule that a vendor becomes the ex-proprietary tenant of all the 
co-sharers in a mahal in the plots in which he owns sir for sale. 
If the contention of the plaintiffs were allowed and it were held 
that the vendee became his special tenant with the power to 
relinquish in favour of the plaintiffs alone, the t would 
follow that on a sale of a share in a mahal it would be possible 
for the vendor to transfer the possession of sir plots to his vendee. 
That would defeat the provisions of the Tenancy Act, Section 10 
which lays down that it is not open to a vendor to transfer sir. 

- The plaintiffs claim that the result of dismissing his case for 
séparate possession is to leave thee other co-sharers not,only ‘in 
possession of sir proportionate to their sMare but also in possession 
Tieci 3 314A. L J. R 209 ze F . 
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of this particular holding as. khudkasht and ‘to leave plaintiff: 
actually in possession of no plots in this mahal. “It is a ‘general 
rule that-there is no wrong without a remedy. The plaintiffs. 
however, have adopted the wrong remedy. They have come 'tc 
the civil:court with a suit for possession of these particular plot: 
on the ground ‘of this relinquishment. ‘Another. remedy is open 
to the plaintiffs: .They may go to the revenue court under Sec- 
tions 106 and 107 of the Land Revenue Act and ask for partition 
of a share in this mahal and on obtaining’ partition they will 
receive a number of plots for separate possession which will be 
“proportionate to their share. It was argued’ on behalf'of the 
plaintiffs that they were doubtful as to whether they had such 
a right for partition, because in the present mahal there is nc 
revenue assessed and also because their share does not amount tc 
100 acres. But although they may not be entitled to perfect 
partition, they are entitled to imperfect partition, and as there 
is no land revenue payable on the mahal, imperfect partition in 
the present case is just as good from their point of view as perfect 
partition. : 
Accordingly we allow this appeal, set aside the decree of the 
lower appellate court and restore the decree of the court of first 
instance with costs to the defeadants in all courts. l 
San k l Appeal allowed 
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MIR SAFDAR ALI alias GONDUMPYA AND ANOTHER 
(Plaintiffs) 
VETSHS . 
MIRZA MAKSUDQLI BEG (Defendent)* 
Heirs—Inter pretation of the word—Includes female line, unless expressly 
excluded, : 
The wêrd “heirs” includes both the male and the female lines 
and if ic be intended to exclude the female line, it must be done 
-in direct terms. 
APPEAL from a decision of the Court of the Judicial Com- 
missioner of the Central Provinces, sy 
- A. M. Dunne, K. C. and B. Dube for the appellants, e 
L. de’Gruyther, K. C. and S. Hyam for the respondent. 
The following judgment was delivered by 
Loro Bucxmasrer—It is to be regretted that the ingenuity 
of counsel persuaded the Board to advise His Majesty to grant 
special leave to appeal in this case; for, in fact, when the matter 
comes tb be examined, there is no fit subject-matter for the 
considerftion of this Board at all. i 
. The question arises in proceedėngs taken to recover possession 
"P. C, A, 92 of 1929 
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of Jand, and the whole point which is now before their Lordships 
for determination is whether the plaintiff was disentitled to 
maintain his suit because he claimed through a female: as one 
of the lineal heirs of the Inamdar, Mir Akbar Ali, who was entitled 
to'the Inam grant of the lands in dispute. That these lands were 
Inam lands, that Mir Akram Ali held them as the Inamdar, and 
that they had descended from him, is beyond question. ‘The real 
point is whether or not the Rules that were laid down by the 
Government for the regulation of these Inam grants entitle 
female representatives to claim equally with the males. The 
Rules that are relevant are these: If the Inam is a personal of 
subsistence grant, it will be confirmed to the holder according 
to its actual terms, and 
If the present incumbent is a descendant of the original grantee, 
the Inam will be continued to him hereditarily, subject to the 
following conditions:—First, successions limited to direct lineal 
heirs and undivided brothers. 

The argument in support of the appeal is that the succession 
so limited to lineal heirs means lineal male heirs. It is plain, 
according to every rule of interpretation, that if you wish to 
limit the word “heirs” either to the male or female line, it is 
essential that you should do so in direct terms, or by necessary 
implication; and in the absence of that limitation there is nothing 
where female inheritance is possible to prevent the female being 
an heir equally with the male. It is indeed manifest, when the 
history of this case is examined, that the estate has been dealt 
with upon this principle from the original grant down to the 
present time. The cqpy of the Inam certificate granted at the 
date, which is stated to be 1870, shows perfectly well that, although 
the name of the Inamdar was entered as “Mir Mahomed Ali, 
son of Mir Mahbub Ali”, there was recognition of the fact-that 
he had a brother and two women Who were co-sharers with him 
in the estate, and another entry shows the succession of a son 
Mirza to his mother, Ashrafi Begum. e 

_ It is not only that the interpretation of the words bear the 
meaning for which the plaintiff contended, but that meaning 
has been recognised and acted upon, as far as one can tell, un- 
interruptedly from the date of the Rules down to now. There- 
fore there can be no ground for this appeal, and their Lordships 
will humbly advise His Majesty that it be dismissed with costs. 

Appeal dismissed 
Hy. S. L. Polak—Solicitor for the appellants. 
Barrow, Rogers and Nevill—Solicitors for the respondent. 
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-KALIPADA DE AND OTHERS (Plaintiffs) 
VETSHS 

DWIJAPADA DAS AND OTHERS (Defeudenks = 

Civil Procedure Code (V -of 1908), Sec. 11—Rules concerning res 
judicata-—Section not exbaustive.  . 

Sec. 11 of the Code of Civil Procedure is not exhaustive. as 
to the rules concerning res judicats. Sheopersen Singh y. 
Ramnandan Singh, 43 I. A. 91 referred to. On the death of ‘a 
Hindu widow a claimant to her estate applied for letters of 


š administration. His right was disputed by a rival claimant who 


denied the relationship, set up by the petitioner. The court found 

im favour of the petitioner and’ granted letters of administration 

to him. Held, in a subsequent suit between the parties, that the 
- decision as to the relationship was res judicate. 

APPEAL from a decision of the High Court of Judicature 
at Fort William in Bengal. 

L. de’Gruyther, K. C. and B. Dube for the appellants. 

The other side was not represented. 

The following judgment was delivered by 

„Lord Dartinc—The question in this appeal is as to the right 
of inheritance to one Nistarini who is entitled under her father’s 
will to the property in suit. She died childless and intestate in 
November, 1909. here were Various claims to her estate, but 
this appeal is concerned only with the claim of the first res~ 
pondent, Dwijapada, on the one hand, and two brothers, Gokal 
and Banwari (through whom the ap ants claim) on the other. 

~ On the death of Nistarini, a i eea were made by both 
parties to the District Court for ae granteof letters of adminis- 
tration to her estate under Act V of 1881. The proceedings 
being contentious were tried as a suit by the Subordinate Judge 
to whom the case was transferged under the provisions of Bengal 
Act XII of 1887. The principal, if not the only, question for his 
decision was whgther Dwijapada was the nearest heir of Nistarini, 
this depending upon a pure question of fact, namely, whether 
Dwijapada’s -mother was the sister of Nistarini’s husband. This 
issue was formally raised and determined by the Subordinate 
Judge in favour of the first respondent Dwijapada, and on 
August 20; 1912 the Subordinate Judge ordered that letters of 
administration to Nistarini’s estate should issue to him. 

There was an appeal to the High Court and the decision of 
the Subordinate Judge was affirmed. Letters of administration 
were granted to the first respondent and he obtained possession 
of the property. No appeal was made to His Majesty in Council, 
as it could hardly be doubted that upon the concurrent finding 
of fact of the two Indian Cours such an appeal would have been 
hopeless. ‘The other clairhants, Gokal and Banwari, apparently 


*P, C. A. 21°of 1929 
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acquiesced in the finality of this adjudication and-took-no further 
steps in the matter. After their deaths their heirs seem to have 
sold their alleged shares in the property‘to the present appellants, 
who, in November, 1921, on the eve of limitation; instituted: the 
somewhat speculative suit out of which this appeal has arisen: 
They pray for a declaration that Dwijapada, the first ndent; 
was not the sister’s son of Nistarini’s husband, a e establish- 
ment of their title through Gokal- and Banwari-with- possession 
and meme-profits o a= cen: 
. The first defence rdised was that the suit was res judicata by, 
„reason of the previous. decision, but the trial Judge, relying 
mainly upon a decision of the Calcutta High Court in 15 Calcutta 
W. N., p. 1021, held against this contention, and, proceeding to 
try the suit upon its merits, camé to the conclusion com Dwijapada 
was not in the relationship to Nistarini which had been found in 
the former proceedings, and consequently was not her heir, but 
that Gokal and Banwari were entitled to the property</ Dwijapada 
appealed, and the High Court reversed the -decision of the trial 
Judge upon both questions. They held that ‘the appellant’s 
suit was barred by the rule of res judicata, and they -wére also 
satisfied upon the evidence that the first respondent was the 
heir of Nistarini. ats es 
The unsuccessful plaintiffs have now appealed to His Majesty 
in Council, and the first-matter for consideration is that of res 





judicata, > EXE ses is 
~ The question as to what is to be considered to be res judicata 
ig dealt with by Section 11 of the Code of Civil Procedure, 1908. 
In that Section are given many examples of circumstances jn 
which the rule concerning res judicata applies; but it has often 
been explained by this Board that the terms of Section 11 are 
not to be regarded as exhaustive. ə In the case of Ram Kirpal 
Shuku} v. Rup Kuari', this is made clear, especially in these words 
of Sir Barnes Peacock (at p. 41), . l e n> oa Be 

- The binding force of such a judgment in such a case as the 

present depends not upon Section 13 of Act 10 of 1877 (now 

replaced by Section 11 of the Code of Civil Procedure, 1908), 


but upon general principles of law. If it were not binding there ` 


would be no end to litigation. - : 
This décision, and the authority of the very words used by Sir 
Barnes Peacock, are confirmed and-enhanced by the language of 
Lord Buckmaster in announcing the conclusion of this Board ir 
Hook v. Administrator-General of Bengal’; and further at page 
138 of 49 I. A. in the case of Remachendra Rao v. Ramachandra 
Rao > ` i BOE? GAR. PR p SAS ae 
Seyeral cases decided: in Indan Courts were cited in the 
course of this appeal, as some of them had -been to the High 

UL L A. 37 ' 43 LA 187 at 194 


Grn 


1929 


72 PRIVY COUNCIL - [1930] 


Court. from whom this appeal is brought. That Cou?t pointed 
out the fallibility, in the matter of law, of many of those cases, 
as already “demonstrated by decisions of this Board. It appears 


Karana DE to their Lordships worth while to repeat what was said by Sir 
Deyaran, Lawrence Jenkins in delivering the has ae of the Board in 
an 


Das 


tard 
Derling 


parsan Singh and others v. Ram Singh’: ; 
' In view of the arguments addressed to them, their Lordships 
` desire to emphasise that the rule of res judicata, while founded 
oh ancient precedent, is dictated by a wisdom which is for all 
time. ‘It hath been well said’, declared. Lord Coke, ‘interest 


. reipublicae ut sit finis littem—otherwise, great oppression might 


be done under colour and pretence of law’ (6 Coke, 9a). 
Though the rule of the Code may be traced to an English source, 
it embodies a doctrine in no way opposed to the spirit of the law 
‘as expounded by the Hindu commentators. Vijnanesvara and 
Nilakantha include the plea of a former judgment among those 
allowed by law, each citing for this purpose the text of Katyayana, 
who describes the plea thus: ‘If a person, though defeated at law, 
sue again, he should be answered, ‘You were defeated formerly’. 
This is called the plea of former judgment’. (See the Mitakshara 
(Vyavahara), Bk. I, Ch. I, edited by J. R. Gharpure, p. 14, and 
the Mayuka, Ch. J, Section 1, p. 11, of Mandlik’s edition), And 
so the application of the ryle by the Courts in India should be 
influenced by no technical @onsiderations of form, but by matter 
of substance within the limits allowed by law. 

For these reasons their Lordships have no hesitation in 
holding that the conclusion arrived at by the High Court was 
right, ae d$ 

It has been suggested, however, that even if the suit. is 
barred against the oo toa claiming through Gokal, there ‘is 
no similar bar against those who claim through Banwari, inasmuch 
as (so it is said) he was not a party to the original trial. This 
allegation is based upon the act that his name does not appear 
on the face of the order passed by the Subordinate Judge on 
August 20, 1912, but it is clear from the applications made 
by him in the course of the Proceedings that he was a party 
thereto and that the omission of his name from the formal order 
was merely an oversight. In the decree of the High Court in 
appeal from the Subordinate Judge he is properly named as a 
party.. m e 
Their Lordships therefore agree with the judgment of the 
High Court in the present case that this contention must fail, 

They will therefore humbly advise His Majesty that this 
appeal should be dismissed. ; 

. As the respondents have not appeared, there will be no order 
aseto costs, f x 


. ` Appeal dismissed 
Watkins and Hunter—Solicisors for the el te 
"43 L A. 91 at 98 . 
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THE COMMISSIONER OF INCOME-TAX, BOMBAY Cm 
(Defendant) Par 

VETIHS oe 
THE BOMBAY TRUST CORPORATION, LIMITED, AS Nov. 26 
AGENT OF THE HONGKONG TRUST CORPORATION, [,, 


LIMITED, (Plaintiffs) * Buck Acrar 
Income-tax Act (XI of 1922), Sec. 43—Assessee corrying business in Vocount 


British India borrowing money from a benk oniside British Indis ~~ toa, 
— Assessment in respect of interest paid by assessee—Assessee to be _ Toam 
deemed an agent within meaning of Sec. 43. i 
The assessee corporation carried on business in Bombay and g% Binoo 
in the course of their business borrowed money from a bank Mima 
which carried on business outside British India. The Commis- 
sioner of Income-tax, treating the assessee corporation as agent 
of the foreign bank in respect of the interest paid by the 
assessee to che said bank, assessed the income-tax thereon. Held, 
that under Sec. 43 the assessee was an agent of the foreign bank 
within the meaning of the Income-tax Act and the assessment 
was right. 
APPEAL from a decision of the High Court of Judicature at 
Bombay. : - 
A. M. Dunne, K. C. and R. p. Hills for the appellant. 
A. M. Latter, K. C. and E. B. 5, K. C.efor the respondents. 
The following judgment was delivered by 
ViscouNT DuNEDIN—The respondents in this case are the Vacosst 
Bombay Trust Corporation, Limited, who are a company having Dseedin 
their office in Bombay. A company called the Hongkong Trust 
Corporation, incorporafed in Hongkong (hereinafter called the 
Hongkong company), lent money, from time to time, on deposit 
to the respondents at the rate of 51/4’ per cent and the respondents 
duly paid interest at that rate ongthe money deposited. The 
Senior Income-tax Officer duly served a notice on the respondents 
in terms of Section 43 of the Indian Income-tax Act, 1922, that 
be intended to treat them as agents of the Hongkong company, 
and after hearing the respondents as to liability, hé assessed them 
to income-tax and super-tax as agents of the Hongkong company 
in respect of the amount of interest in the year of charge. The 
respondents appealed to the Commissioner under Sectian 30 of . œ 
the Act contending that they were not liable to be so assessed, 
and also raising questions as to amount. The Commissioner on 
the hearing of the appeals held that they were properly assessed 
as agents for the Hongkong company, but altered the assessment 
as to the amount. No further question on the amount arises. 
The respondents in pursuance of Section 66(2) of the Act æqui 
the Income-tax Commissioner to efer to the High Court 
questions of law arising out of the decision of the Commissioner. 
*P. C. A.°37 of 1929 
10 
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The questions so referred were as follows:— 

(1) Whether the interest paid by the Bombay Trust Cor- 
poration, Limited to the Hongkong Trust Corporation, Limited, 
on loans taken by the Bombay Trust Corporation, Limited, fron 

Trust Corporation, Limited, is profits or gains 
accruing or arising to the Hongkong Trust Corporation, Limited, 
directly or indirectly through or from any business connection 
or property in British India. 

(2) Whether such interest is ‘liable to Income-tax under the 
Indian Income-tax Act. 

(3) Whether the Bombay Trust Corporation, Limited, can be 
treated as the agent of 
Limited, for the purpose of Section 42 of the Income-tax Act 
in respect of the i i 


deemed to be assessee under Section 42 of the Act in respect of 
any income-tax which might be levied on the interest so paid 
by the Bombay Trust Corporation, Limited, to the Hongkong 
“Trust Corporation, Limited. 

(5) Whether the relation between the Bombay Trust Cor- 
poration, Limited, and the Hongkong Trust Corporation, 
Limited, was nòt purely that of a borrower and lender and 
whether the Bombay Trug Corporation, Limited, as borrower, 
could be deemed to be the agent of the lender the Hongkong 
Trust Corporation, Limited, under Sections 42 and 43 of the 
Income-tax Act in respect of interest payable on such Joan and 
in respect of any income-tax that may be chargeable on such 
interest. 

The Court answered the questions esubmitted to them as 


tollows:— 


(1) Yes, from a business connection, but it also arises directly 
under Section 4(1) and Section 6 (iv) and (vı). 

(2) Yes. > 

(3) and (4) No, because the Bombay Company is not in 
receipt of any such interest on behalf of the Hongkong Company 
as required by Section 40. 

(5) The relation between the two Companies is that of 
having regard to Section 43 the 
deemed to be an agent of the 
Purposes of Sections 40 and 42, 


t 
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from such guardian, trustee or agent, as the case may be, in like Gm 
manner and to the same amount as it would be leviable upon ~~) 
and recoverable from any such beneficiary if of full age, sound ee 
mind, or resident in British India, and in direct receipt of such Commassto 


7 person, whether directly or indirectly, through or from any o Trost 
business connection or property in British India, shall be deemed SESA 
to be income accruing or arising within British India, and shall® Vacosnt 
be chargeable to income-tax in the name of the agent of any ssedin 
such person, and such agent shall be deemed to be, for all the 
purposes of this Act, the assessee in respect of such income-tax: 

Provided that any arrears of tax may be recovered also in 
accordance with the provisions of this Act from any assets of 
the non-resident person which are, or may at any time come, 
within British India. 

Section 43. Any person employed by or on behalf of a person 
residing out of British India, or having any business connection 
with such person, or through whom such person is in the 
receipt of any income, profits or gains upon whom the Income- 
tax Officer has caused a notice to be served of his intention of 
treating him as the agent of®the non-resigent person shall, for 
all the purposes of this Act, be deemed to be such agent: 

Provided that no person shall be deemed to be the agent of a 
non-resident person unless he has had an opportunity of being 
heard by the Income-tax Officer as to his liability. 

The High Court were in their Lordships’ opinion clearly 

right in holding that the interest in question was a profit or’ 

gain accruing or arising to a person residing out of British India 

—to wit the Hongkong company—from a business connection in 

British India, and therefore falling umder the words of Section 42. 

But the High Court, noting that the Act goes on to declare that 

such profits or gains shall be chargeable to income-wx in the name 

of the agent who shall be deemed to be the assessee in respect of 

such income-tax, held that the term “agent” was used in the ; 

same sense as “agent” is used in Section 40, Le, a person who 

receives the said profits and gains, and as the respondents, the 

Bombay Corporation, did not receive the money but on the 

contrary paid it, they answered questions 3 and 4 in the negative. 

In the same way they considered that “agent” in Section 43 was 

also over-ridden as regards its meaning by Section 40 and only 

applied to agents in receipt of the profits and gains. Their 

Lordships are unable to accept this view, as they feel constrained 

by the explicit words of Section 43, which being explictt mist 

rule whatever may be the general ®consjderations as to what the 

Legislature was minded or was,likely to do. Taking the words 

as they stand: the respondents have a business connection with 
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Grn the Hongkong company and “through them” tha company is in 
1929  Teceipt of profits or gains. ~The necessary notice of the intention 
— of the Tax Officer to treat them as agents provided for has been 
Comnassioner served on them. All this being so, what says the Section ? They 
Incomz-rax, âre “for all the purposes of the Act to be deemed to be such 
Bomar agent”. Now one of the purposes of the Act is Section 42. They 
Boupay ze therefore to be “deemed to be” the agent who is chargeable to 
Tauer imcome-tax, are deemed to be the assessee—the assessee being 
Coxporation in terms of Section 2(2) defined as the person by whom income- 
Vacount @taX is payable. Now when a person is “deemed to be” some- 
Dasedn thing, the only meaning possible is that whereas he is not in 
reality that something the Act of Parliament requires him to be 
treated as if he were. It follows that although the High Court 
was perfectly right in holding that if Section 42 stood alone 
“agent” in that section would mean an agent in actual receipt of 
the profits or gains which were to be assessed, they failed to 
appreciate that Section 43 puts the person who comes within its 
term artificially into the position of the agent and of assessee 

under Section 42. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal shoald be allowed and the judgment of the 
Commissioner restored. The ¢respondents must pay the costs 
before this Board afid in the Courts below. 

Appeal allowed 


The Solicitor, India Office—Solicitor for the appellant. 
Linklaters and Paines—Solicitors for the respondents. 





— THE COMMISSIONER OF INCOME-TAX, BOMBAY 
1929 (Plaintiff) 
Nov. 4 - versus 
THE AHMEDABAD NEW COTTON MILLS COMPANY, 
ao RD ° LIMITED (Defendants) * 

Vucount Income-tax—Proper method for ascertainment of profits of an assessee 
vec —Openmg and closing stocks both undervalued. 

TOMIIN When the opening and closing stock of a business are both 
Sm Grorcr undervalued, the real profits of the assessee of a particular year 
Prou cannot be ascertained by merely raising the valuation, of the 

M closing stock and not taking into consideration the similar under- 

valuation of the opening stock. 
APPEAL from a decision of the High Court of Judicature at 
Bombay. 
A. M. Dunne, K. C. and R. P. Hills for the appellant. 
+ A.M. Latter, K. C. and C. J. Colombos for the respondents. 
ey ” The following judgment evas delivered by 


Nidan Loro BucxmastTer—The question submitted for the opinion 
of the High Court is in the follo¥ing terms: “When the opening 
*P. C. A. 43 of 1929 
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and closing stecks”—their Lordships think that there ought to 
be introduced “of a business’—‘are both undervalued, whether 
the real profits of the company of a particular year can be 


Crm 


1929 


ascertained by merely raising the valuation of the closing stock, mamona 
not taking into consideration the similar undervaluation of the tcoum-rax, 


opening stock”; and the answer is that, in the opinion of the 
Board, they cannot. 


The method of introducing stock into each side of a profit 
and loss account for the purpose of determining the annual profits 


is a method well understood in commercial circles and does nof 


necessarily depend upon exact trade valuations being given to 
each article of stock that is so introduced. The one thing that 
is essential is that there should be a definite method of valuation 
adopted which should be carried through from year to year, 
so that in case of any deviation from strict market values in the 
entry of the stock at the close of one year it will be rectified by 
the accounts in the next year. It may, of course, be that in so 
adjusting the figures of stock there may be special cases in which 
the valuation is so treated as justly to cause it to be open to 
dispute. But their Lordships have nothing whatever to do with 
that in this particular case. They are asked to answer a perfectly 
simple question which, upon the Face of it, ip the opinion of the 
Board, should answer itself. If the method of altering both 
valuations is not adopted it is perfectly plain that the profit 
which is brought forward is not the real one. It may be more 
or it may be less, but it has no relation to the tiue profit if the 
stock is valued on one basis when it goes out without considering 
the value of the stock when it comes in’ When, therefore, there 
is undervaluation at one end, the effect is to cause both a smaller 
debit in respect of the stock intrgduced into the next account 
and a larger sum for profits realised by the sale, change in market 
values being immediately reflected in the price gptained for the 
_ goods that are sold; in these circumstances to contend that there 
should be undervaluation at one end and not at the other is to 
raise an argument which their Lordships cannot accept. 

Further, Section 13 of the Indian Income-tax Act, 1922, 
says: o 

Income, profits and gains shall be computed for the purposes 
of Sections 10, 11 and 12 in accordance with the method of 
accounting regularly employed by the assessee. 

Of course, that must be the method regularly and properly 
employed by the assessee, and it has never béen suggested here 
that this has not been the methed regularly employed, nor,” in 
their Lordships’ opinion, was it improper. - 

Their Lordships have merely to consider the point raised by 
the Commissioner, and it is sufficient to say that for the above 
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Cra reasons the judgment of the High Court is, in their opinion, right. 
ane Their Lordships will therefore humbly advise His Majesty 


17 that the appeal be dismissed with costs. 
Commutsnnonce Appeal dismissed 
ey nes The Solicitor, India Office—Solicitor for the appellant. 
¥ Berrow, Rogers and Nevill—Solicitors for the respondents. 
ÁHMIDABAD 
Corron 
Mors 
Lord 
Buckmaster © 
HIGH COURT 
Cra. KAJORI MAL KALYAN MAL OF GENERALGANY, 
1319 CAWNPORE—IN THE MATTER OF* 
aus Income-tax Act (VII of 1886), Sec. 22(2)—Notice under, calling 
April 3 upon assessee to file return of income, within 29 days—Notice, 
TES J illegal effect of, on assessment made under Sec. 23 (4)—Statement 
Namas of the case by Commissioner to High Court, under Sec. 66(2)— 
ULLAH, J. High Courts power to formulate questions of lew—A pplication 


for review of judgment delivered by High Court npon statement 
of case made by Commissioner—No review Hes—Civil Procedure 
Code (Act V of 1908), Sec. 114—Inapplicability of. 
On April 13, 1928 one 4 who was the head of a joint Hindu 
family, was cled upon by a notice under Sec. 22(2) of the 
Income-tax Act to furnish a return of income by May 12, 1928. 
A having failed to do so, he was ordered by the Income-tax 
Officer, by a notice under Sec. 22(4) to submit his account- 
books on May 28, 1928 but A succeeded in obtaining five days’ 
more time to file his return. He, however, did not furnish any 
return, but submitted a medical certificate stating that he and 
his daughter-in-law were seriously ill, On June 2, 1928 an 
assessment to the best of the judgment was made by the officer 
under Sec. 23(4). A’s &pplication for a fresh opportunity to 
file a return was disallowed by the income-tax authorities, who 
discredited A’s allegations as to illness. At A’s instance the 
Commissioner of Income-tax made a statement to the High 
. Court remarking that no question of law arose in the case. 

Held, (1) that it was open to the High Court to formulate 
questions of law that arose in a case and to answer them for 
the benefit of the Commissioner and the parties; 

(2) that the substantial question of law that arose n this 
case was whether the notice that was issued to A under Sec. 
22(2) was at all a legal notice. Inasmuch as the minimum 
time of 30 days within which to file a return was denied to A, 
the notice was entirely illegal. The fact that subsequently an 
extension was ted did not cure the initial defect. There- 
fore there could be no valid assessment of income-tax under 
Se». 23 (4). . 

Where, after the High Court’s judgment in this case had been 
sealed, the Government advocafe applied for review on the 

*Misc. Case 6 of 1929 
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ground that it was the practice of the income-tax Office to Gm 
state in notices issned that in the case of the period allowed PP 
proving to be less than 30 days, the assessees would have 30 9 7 
days within which to make a return, beld, that no application Kayoar Mat 
for review was maintainable. Karran MaL 
REFERENCE from the Commissioner of Income-tax under ™” 
Section -66 (2) of the Indian Income-tax Act, 1922. 
Kailas Nath Katju and Mabeshwer Nath Kaul for Kajori Mal 
Kalyan Mal. ‘ 
Umas Shanker Bajpai for the Crown. 
The judgment of the Court was delivered by j 
Muxerji, J.—This is a statement of the case by the Com- mMekerj,]. 
missioner of Income-tax under Section 66(2) of the Indian 
Income-tax Act, 1922. 


The facts are given in the statement and very briefly are 
these. There is a joint Hindu family of which Lala Kalyanmal 
seems to be the head. He was called upon by the Income-tax 
Officer to furnish a return of the income by a notice which was 
served on Lala Kalyanmal on April 13, 1928. The notice was 
under Section 22(2) of the Act and called upon the proposed 
assessee to make his return of income by May 12, 1928. It will 
be noticed here, for this is a vgry important matter, that the 
proposed assessee had only 29 days within which to comply with 
the order. Kalyanmal failed to comply with the order; and on 
May 19, 1928, the Income-tax Officer called on Lala Kalyanmal, 
by means of a notice issued under Section 22(4), to submit his 
account-books on May 28, 1928. On that date, Lala Kalyanmal 
did appear with the “ccount-books, He was able to persuade 
the Income-tax Officer to grant him five days’ more time to 
file a return of his income. Time was granted up to June 2, 1928. 
On that date, Lala Kalyanmal did gpt turn up, nor did be furnish 
any return of the income. What he did, however, was that he 
sent a Civil Surgeon’s certificate to the effect that his son had 
Jeft Cawnpore because his (son’s) wife was suffering from con- 
sumption and that he himself was suffering from a toothache. 
His application was disallowed-and on June 2, 1928, an assessment 
to the best of the judgment was made by the Income-tax Officer 
under the provisions of Section 23(4) of the Act. ° 

Lala Kalyanmal thereupon made an application to the In- 
come-tax Officer to give him a fresh opportunity to file his return. 

His application was made under Section 27 of the Act. Ie was 
rejected by the Income-tax Officer and an appeal to the Assistant 
Commissioner of Income-tax was also rejected by that officer. 
Lala Kalyanmal thereupon made an application to the Comis- 
sioner of Income-tax to state fhe case to this Coutt. Lala 
Kalyanmal formulated nine qyestions of, what he thought were, 
points of law. The learned Commissioner has stated those points 
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in the statement of the case and has remarked that these question: 
were either questions of fact or they did not arise at all. One of 
the questions, namely (7), was in the following language:— 
Was the serious illness of 2 female member of the joint Hindu 
family which involved male members into perplexity and anxiety, 
and petitioner’s illness from toothache ...... not sufficient 
cause for the purpose of Section 27 or adequate reason for grant- 
ing further extension of time ? 

As regards this point, the Commissioner was of opinion that 
it was a question of fact and not a question of law. Having, 
‘however, said so much, the learned Commissioner formulated 
the following question for determination by this Court:— 

i Was the assessce prevented by sufficient cause from making 
the return required by Section 22? 

The question as framed by the learned Commissioner is a 
mixed question of fact and law, but the question of law can be 
answered only when the facts have been determined. If the 
facts be as is stated in question (7), formulated by Lala Kalyanmal 
and if those facts be accepted as true, then a question might arise, 
whether those facts might be treated as a sufficient cause, in law, 
within the meaning of Section 27 of the Act. We find that the 
Commissioner himself, the Assistant Commissioner of Income-tax 
and the Income-tax Officer, hawe, all, discredited the allegation 
as to illness and as*to whether the alleged facts prevented any 
interruption of Lala Kalyanmal’s business. In the circumstances, 
we are of opinion that no question of law, as framed, arises in the 
case. 

Having however said so much, we haye found that there is 
a very substantial question of law raised in the statement of 
the case. 

We have already held, in another case, that it is open to the 
High Court to formulate qi&stions of law that really arise in 
a case and to answer them for the benefit of the Commissioner 
and the partie# ‘The substantial question of law that arises in 
this case is whether the notice that was issued to Kalyanmal under 
Section 22(2) of the Act was at all a legal notice? Under that 
rule of law, the Income-tax Officer ‘must give the proposed assessee 
at least thirty days’ time within which to file a return. Even this 
minimum was denied to Lala Kalyanmal and, in our opinion, 
the notice was entirely illegal. The fact that subsequently five 
days’ time was granted to Lala Kalyanmal (from May 28, 1928 
to June 2, 1928) will not cure the defect that initially lay in the 
notice issued. Our opinion is that the notice issued being illegal, 
there could possibly be no valid assessment of income-tax under 
Sestion 23 (4). j 

We tay mention berg that ‘we have heard the learned Govern- 
ment advocate on the point and ogr decision has been arrived at 
after hearing him on this point. We direct that a copy of this 
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opinion be sent under the seal of the Court to the Commissioner Oe 
of Income-tax. We direct that the parties pay their own costs, 1929 
in view of the fact that this point, namely, the illegality of the _-.— 
notice, was never raised before. “We allow the Government binder! as 
advocate to file certificate of fees for Rs.100 within the allotted I» re 
period of thirty days. Maker, J. 
[On an application made, subsequently, by the Government Niewt- 
advocate, asking the High Court to revise their judgment, the Heb, J. 
Court made the following order:—] 
This is an application by the learned Government advocatg 
asking us to revise our judgment delivered in an income-tax 
case on a statement made by the Commissioner of Income-tax 
under Sec. 66 of the Income-tax Act of 1922. 
The ground on which the review is sought is this. In our 
judgment we found the fact stated, in the “statement of the case” 
that a certain notice was issued to the assessees directing them to 
submit a return on a particular date. We said that this period 
allowed was less than 30 days, the minimum period allowed by 
law. We therefore declared the assessment to be bad. 
. The learned Government advocate now stated that it was 
the practice of the income-tax office concerned to state in notices 
issued that in the case of the period allowed proving to be less 
than 30 days, the assessees would have 30 days within which to 
make a return. 
Dr. Katju on behalf of the assessees has taken a preliminary 
point that no review lies. 
Mr. Bajpai has not been able to point out to us any rule of law 
by which we can entertain an application for review of judgment. 
He read out to us a few sentences from Lord Halsbury’s Laws of 
England, but those sentences do not help him at all. There it 
is definitely said that where a judgment of the court has been 
sealed, the judgment was not liable to be corrected except for 
accidental slips etc. These very provisions are centained in the 
Civil Procedure Code of India. 
Mr. Bajpai then argued that Sec. 98 of the Civil Procedure f 
Code having been applied to the income-tax cases by Sec. 66-A 
of the Act, the provisions of the Civil Procedure Code are 
attracted. If that be so, his case does not come under Sec. 114 ° 
of thé Civil Procedure Code, for our judgment is neither a 
decree nor an order. 
We hold that no application for review is maintainable and 
we dismiss the application with costs. 
Application dismissed 


11 


Boys, J. 
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GOLI 
Versus 
KING-EMPEROR 
Penal Code (Act XLV of 1860), Sec. 75—Previous convictions— 
When case not made ont for enbenced bunishment—Court not 
entitled to cross-examine accused. 

Neither 2 magistrate nor a Judge is entitled to cross-examine 
an accused person but it is their bounden duty to question him 
generally on the case and give him an opportunity of explaining 
any point in the evidence against him. 

An accused person, though he has several convictions behind 
him, is entitled to have his case treated as if it was not a 
foregone conclusion that he is guilty. 

CRIMINAL APPEAL from an order of T. N. Murra Esq; 
Sessions Judge of Gorakhpur. i 

APPEAL from jail. 

M. Waliullah (Assistant Government Advocate) for the 


Crown. 


missed. It is a regrettable feature of these cases, where a man has 
already had a number of convictions, that everything seems to be 
assumed against him and that care is not devoted to the enquiry 
as to whether ehe present charge is well founded or not. The 
record of the evidence is very small, but we have to give the case 
considerable time, because it was obviously neither desirable that 
2 man who was of a bad character should escape punishment, if 
he were really guilty, nor that he should suffer further punish- 
ment unjustly merely because he had already committed several 
offences. The accused was arrested in Nautanwa Bazar, or 
Bhundi, which is evidently close to Nautanwa Bazar, the place of 
his arrest being variously described. These Places are close upon 
the Nepal border. The home or birth-place of the accused is in 
Nepal, but the place where he lives is a village in Purandarpur 
in the district of Gorakhpur. Purandarpur is about 20 miles 
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is only a police outpost. The story for the prosecution is that the Cananar 
complainant, Kahabir Thapa, was half asleep in the middle of the [pz 
night when he noticed somebody moving about in his house. — 
According to the first information report, he jumped up and 
seized the person and had a struggle with him. The thief escaped kive- 
from him and he chased him a distance of 30 or 40 yards and Eamon 
seized him with a stolen brass vessel in his hand. Upon the 
outcry of the complainant three persons came up and helped him 
to secure the thief. Two of these three alleged witnesses have 
been produced to give evidence. They are Gorey Thapa and Jas 
Bahadur Thapa. The accused was taken to the police outpost, 
and in the morning to the police station at Naikot, where the 
first information report was recorded, and he was later sent up 
for trial. The accused’s story is that he had only been released 
from jail in Gorakhpur a few days previously and having gone 
part of the way by train, he went to his own home. Finding 
his wife not there he made enquiries and eventually set off 
for Nepal to fetch his wife. He does not say whether he found 
his wife there or whether he did not, and neither the Magistrate 
nor the learned Judge thought it worth while questioning him on 
this point. It is hardly necessary to repeat that neither 2 Magis- 
trate nor a Judge is entitled to cross-examine an accused person, 
but it is their bounden duty t6 question fim generally on the 
case and give him an opportunity of explaining any point in the 
evidence against him. In cases of the description of the one 
before us we fear that a conviction is generally regarded as more 
or less a foregone conclusion and very little trouble is taken to 
enquire into the faces. This man had made a statement about 
having gone in search of his wife and being, on his way back to 
his village, found at Nautanwa Bazar B oe he was arrested. 
There is nothing improbable prime facie in that story. That is 
one mention of the wife. Again the Judge’s attention was speci- 
fically drawn to the fact that the accused y had a wife, 
because the defence witness mentioned her as being the person 
at whose, instance she (the witness) was giving evidence. ‘This 
fact the Judge has used to discredit the defence witness; but it ° 
did not suggest the desirability, as it should have, of making any 
enquiry as to where the wife was at the time of the offence. " 
The accused talking continues that he was asked by the 
police where he was going to spend the night and told them he 
was sleeping in a hut in Nautanwa Bazar, when the police on 
their rounds paid him no less than three visits, on the first occasion 
asking him who he was and on the second occasion assuring them- 
selves that he was still sleeping in the hut. He says that on the 
third occasion at § o’clock in the morning he was arpused “and 
arrested and this false charge brought against him. ‘Taking the 
prosecution evidence first, wé find that in the first information 
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report a mention, very brief it is true, but still a clear mention 
of a struggle between the complainant and the ‘accused finds 
place. On the other hand, there is also mention of the fact 
that in the complainant’s own house were sleeping at the time 
three visitors, Pahari pensioners. It is manifest that if a struggle 
did take place and if three Pahari pensioners were, as admittedly 
they were, sleeping in the house at the time, they must have 
known a great deal more about it than anybody who merely 
saw from outside what happened at a later stage. None of 
these three men have been produced and no explanation is 
Offered as to why. It may be that they left the Seek as they 
were apparently only birds of passage. On the other hand, they 
were pensioners and they must have been known to the com- 
plainant, for he gave them shelter in his house and prima facie 
there could have been no difficulty in tracing them. It is note- 
worthy that all mention of the struggle in the house is dropped 
in the complainant’s deposition. We were disposed ourselves to 
feel doubts about the correctness of this conviction in view of 
the points that we have already mentioned. There is a third 
point, that the ae is alleged to have been actually arrested 
with a brass vessel worth only Rs.2 in his hand. It is a small 
point, but it does strike us as improbable that a thief being 
pursued and seeing himself abSut to be caught, would be 
actually so foolish as to keep a brass vessel that he had just 
stolen in his possession. No doubt he could not have concealed 
the fact that he had it, but his first instinct would be to throw 
it away. 

We did feel, however, that there was one point which might 
strongly be urged in favour of the truth of the story told by 
the police. The accused was arrested at Nautanwa Bazar and 
the learned Judge has made a ggeat point against him as to what 
could he be doing in this village 20 miles away from his own 
home so soon after he had been released. We have already 
referred to the accused’s story as giving a not unreasonable ex- 
planation of his presence in Nautanwa Bazar, but the very fact 
of the distance of Nautanwa Bazar suggests another considera- 
tion in favour of the prosecution and that is, how did the police 
know anything about this man? If it were suggested that the 
case was a false one brought by them merely in order t& get 
into = again the well-known offender, how did they know 
that he was a previous convict? The accused alleged that they 
had paid him no less than three visits on the night in question. 
This fact alone should have raised the Magistrate’s and the Judge’s 
suspicion gnd, at any rate, led to some enquiry on the point. 
We felt that as the case stood we were unable to feel satisfied as 
to the correctness of the eonviction. Having arrived at that 
view, we decided to look into the *police diary to see whether 
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here was anything further that ought to have been brought on 
he record of thé case. If the learned Judge had done that, as 
e should have done, not with a view to using it as evidence, 
ut with a view to seeing whether further evidence was avail- 
ble, he would have found that the accused was perfectly well- 
nown to the police of Naikot and the police of Nautanwa 
—<azar. It appears that of the previous sentences which the accused 
tas served, at least two or three of them were in respect of offences 
chich had been committed at Nautanwa and the police at Naikot 
iot only knew the man well as a previous convict, but even 
-new that his home was at Gol Suqra. This being so, it is very 
satural indeed that when they found him again at Nautanwa 
Jazar they would recognise him and pay him several visits in 
rder to see whether he was still sleeping in the hut. In this 
we find much corroboration of the story told by the accused 
and it further removes the main difficulty that we had, which 
was to answer the question, why should the local police 20 miles 
rway from Gol Sugra and perhaps three times that distance from 
Gorakhpur, have had what is commonly described as a down 
upon this particular man? This only increases the doubts which 
had already formed in our minds. We feel that the conviction 
cannot stand. In conclusion, we would suggest to the Magistrate 
and to the Judge that in these cafes, where Section 75 of the 
m{ndian Penal Code is to be applied, a great deal more care should 
mene given to the enquiry and trial than is usually given to them, 
and was given in this particular case. An accused person, though 
he has several convictions behind him, is entitled to have his 
case treated as if it wag not a foregone conclusion that he is 
guilty. We set aside the conviction and sentence and direct that 
the accused be forthwith released. 
Conviction quashed 
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A and B lodged a joint complaint under Secs. 417 and 406 of 
the Penal Code with reference to two independent transactions 
affecting them separately and which did not present any common 
feature excepting in so far that both of them had been cheated» 
by the same individual C. Later on, on an application made by ° 
the complainants to the effect that the trial be limited to such 
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items only as were alleged to have been obtained from B ethe 
by cheating or by breach of faith, the magistrate committed 

to sessions, alternatively under Secs. 406 and 420 of the Pen 
Code. The case was ultimately compounded with the permissio 
of the court with the result that C was acquitted of the charge 
brought against him by B. Subsequently A filed a fresh con 
plaint against C on the same facts on which the original complair 
was based, in the same court but before a new magistrate wb 
had succeeded his predecessor, charging C with offences unde 
Secs. 417° and 420 of the Penal Code. Held, that both i 
principle and in view of the weight of authority, there w> 
nothing to preclude the new magistrate from taking cognizanc 
of the second complaint by A, as the effect of the acquitt> 
with reference to the complaint of the one was no bar to th 
entertainment of the second complaint which had neither resulte 
in an acquittal nor been the subject of a judicial investigation 

In construing Sec. 403 of the Criminal Procedure Code the 
explanation appended to the Section ought not to be lost sight of. 
To set up the plea of euérefois acquit it is essential that there 
must have been a previous trial of the offence charged terminat- 
ing in an order of acquittal. 

Moul Singh v. ir Singh, 4 C. W. N. 242, Guggilapu 
Paddaya of Palakot, I. L. R. 34 Mad. 253, Kumerswemi Chetty 
v. Kuppuswemi Chetty, I. L. R. 41 Mad. 685, Queen-Empress 
v. Adem Khgn, I. L. R. 22 All. 106—1899 A. W. N. 211, Queen- 
Empress v. Chotu, I. L. R. 9 All. 52, Queen-Empress v. Umeden, 
1895 A. W. N. 86, Bbagwsn Din v. Dibba, 1908 A. W. N. 67, 
Emperor v. Meberben Husein, I. L. R. 29 Al. 7=3 A. L. J. R. 
562 and Rem Bheros v. Baben, I. L. R. 36 All. 129=12 A. L. 
J. R. 106 referred to. n 

CriminaL Revision from an order of Maurvı SYED 
IrrkHarR Husar, Sessions Judge of Etah. 

A. M. Khwaja for the applicant. 

M. Waliullah (Assist®&at Government Advocate) for the 
Crown. 

Saila Nath Mukerji for the opposite party. 

The following judgment was delivered by 

SEN, J.—The facts of the case which have given rise to this 
application for revision are that, on August 7, 1928, Mst. 
Champavati and one Bahori Lal instituted a complaint under Sec- 
tions 417 and 406 of the Indian Penal Code in the cqurt of a 
Special Magistrate with second class powers. The District Magis- 
trate of Etah transferred the case to the Sub-Divisional Magistrate 
of Kasganj. The latter, in his turn, transferred the case to Mr. 
Sayed Ghayoor Ahmad, Magistrate first class. 

Mst. Champavati is the widow of a pre-deceased brother of 
Bahort Lal. Both her husband and Bahori Lal were in the railway 
service. After the death of hêr husband, Mst. Champavati received 
a considerable sum of pmoney from the railway authorities on 


account of the providens-fund of her deceased husband. Bahori 
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-al also received a large sum of money from the railway on his 
wn account as his share of the provident fund. It is common 
sround that Mst. Champavati and Bahori Lal occupied the same 
rouse and Bahori Lal may well be taken to be the natural protector 
of Mst. Champavati and her minor son. It was alleged that by 
crickery and by a pretence of friendship, Hukam Singh, the appli- 
cant, insinuated himself into the confidence of Mst. Champavati 
aod Bahori Lal in various ways. Hukam Singh persuaded Mst. 
*Champavati to believe that there was a danger of her cash and 
jewellery being appropriated by Bahori Lal and that it would be 
safer and more prudent if she allowed Hukam Singh to take charge 
of her cash and jewellery and keep them in deposit for her. The 
unsuspecting - widow- believed Hukam Singh and put him into 
possession of ornaments, worth Rs.350 and cash Rs.1,100. The 
complaint of Mst. Champavati against Hukam Singh was limited 
to these two items which concerned her and which had-nothing 
to do with Bahori Lal. She charged Hukam Singh with cheating 
and criminal breach of trust with reference to the two items 
indicated above. ; 

In the same petition of complaint, dated August 7, 1928, 
Bahori Lal charged Hukam Singh with cheating and criminal 
breach of trust with reference to lasge sums of money aggregating 
to Rs.2,500. The money belonged to Bahori Lal? Mst. Champavati 
had no share in this money. The person who had been imposed 
upon with reference to this was Bahori Lal and not Mat. 
Champavati. The transactions which formed the basis of the 
complaint of Mst. Champavati were essentially different from 
those which afforded a Gause of action to Bahori Lal. 

It was unfortunate and inexpedient to address a joint com- 
plaint to the Magistrate with reference to two independent transac- 
tions affecting two individuals sep@rately and which did not 
present any common feature excepting in so far that two persons 
were alleged to have been victimised by the wily machination of 
the same individual. The Magistrate ought to have insisted upon 
two complaints being presented before him, one by Mst. 
Champavati and the other by Bahori Lal. It would have been 
reasonable and more businesslike to do so, to avoid any future 
complicgtions or embarrassment in the trial of the cases and would 
have limited the scope of the issue which emerged for decision in 
each case separately. 

On November 16, 1928, it had dawned upon the two com- 
plainants that it was not right that the offences committed against 
them should be heard and disposed of in the course of a joint trial; 
‘and that on that date, they addressed a petition to the Magistrate 
that the trial of the case should be ‘limited to such items bnly as 
affected Bahori Lal. The only order passed’ by the Magistrate on this 
application was “file”. He, however, confined his enquiry to such 


88 HIGH COURT {193¢ 


items only as had been alleged to have been obtained from Bahc 
Lal either by cheating or by criminal breach of trust. He cor 
mitted Hukam Singh to the court of sessions, alternatively und 
Sections 406 and 420 of the Indian Penal Code. 

The charges on the aforesaid Sections constitute a warra 
case under the Code of Criminal Procedure but they are compoun: 
able under Section 345 of the Criminal Procedure Code with t 
permission of the court before which any prosecution for sw 
offence is pending. Hukam Singh appears to have persuad: 
Bahori Lal to to have the dispute referred to the arbitratic 
of one Babu G i Lal. The parties applied to the court of sessio. 
for leave to compound the case. The court granted the permissic 
and the case was compounded on February 23, 1929, 

The effect of the petition dated November 16, 1928, w 
that the original complaint of Mst. Champavati was no longer t 
subject of a judicial enquiry. There was no non-appearance | 
Mst. Champavati within the meaning of Section 247 of the Co 
of Criminal Procedure and the Magistrate passed no order acqui 
ting the accused on the complaint of Mst. Champavati. It 
abundantly clear that Mst. Champavati’s complaint has never 
far been the subject of a judicjal investigation. No evidence h: 
been recorded and the truth gp falsity of the complaint had n 
been tested on the merits, Hukam Singh has not been ordered 
be discharged on the complaint of Mst. Champavati. 

The effect of the composition with Bahori Lal was that Huka 
Singh was acquitted of the cherges brought by Babori Lal again 
him. Section 345 (6) of the Code of Criminal Procedure is cle 
on the point s 

The composition of an offence under this Section shall have t 
effect of an acquittal of the accused with whom the offence E 
been compounded. e . 
The offence which has been compounded was an offence again 
Bahori Lal and not against Mst. Champavati. The composition | 
that offence by Bahori Lal could not operate as an acquittal wi 
reference to the offence committed against Mst. Champavati. 

After the disposal of the sessions case, a change had taken pla 
in the personnel of the officer presiding in the court of the Depu: 
Magistrate who had committed the case to the court of gessior 
Mr. Sayed Ghayoor Ahmad was transferred and his place w 
taken by B. Jwala Prasad, Magistrate first class. 

On April 5, 1929, Mst. Champavati filed 2 fresh complai 
in the court of Babu Jwala Prasad against Hukam Singh chargi: 
him with the commission of offences punishable under Sectio 


` 4}7 and 420 of the Indian Penal Code. In this ition, M: 


Champavati rehearsed the same facts, on which the complair 
dated August 7, 1928, w&s founded. 
. Upon notice being issued to Fiukam Singh, he contended th 
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the effect of the order passed on the petition of Mst. Champavati, 
dated November 16, 1928, was that hé was discharged by ‘the 
court and that the said discharge could not be set aside by another 
Magistrate of co-ordinate jurisdiction. It was further argued that 
the effect of the acquittal by the court of sessions upon the 
composition of the offence by Babori Lal was that Hukam Singh 
was acquitted of all charges which were set out in the original 
complaint, dated August 7, 1928, preferred jointly by Mst. 
Champavati and Bahori Lal, and that having regard to the pro- 
vision of Section 403 of the Code of Criminal Procedure, ‘it was, 
beyond the competence of the Magistrate to entertain a fresh com- 
plaint on the same facts against Hukam Singh. 

These contentions were repelled by the Magistrate, who, 
by his order dated June 1, 1929, directed that the case of Mst. 
Champavati must proceed against the accused. Hukam Singh 

plied to the learned Additional Sessions Judge who held that 
ae order of the lower court was correct in law and dismissed the 
application. 

Hukam Singh comes up before this Court in revision. 

The learned Additional Sessions Judge was of opinion that 
the complaint of Mst. Champavati had net been disposed of by 
the Magistrate in any shape or form; that, at the outside, the 
order of the Magistrate on the Application gf Mst, Champavati 
dated..November 16, 1928, and his subsequent order of com- 
mitment amounted to a discharge of Hukam Singh; and that 
under the law, the Magistrate was not precluded from. rehearing 
the complaint or from -entertaining a fresh complaint based upon 
the same facts. -o 

The learned counsel for the applicant has cited certain 
authorities in traverse of the view taken by the learned Additional 
Sessions Judge. In Moul Singh vy Mebabir Singh‘ all that was 
sa AE that it was not proper for a District Magistrate to direct 

to be taken on a police report with reference to a 
ee a had come up before a Sub-Divisional Magistrate 
and in which the said Magistrate had made an order that it was 
not necessary to proceed against certain accused persons, unless 
the District Magistrate had withdrawn the whole matter from 
the court of such subordinate Magistrate. In the matter of 
Guggilapu Paddya of Palakot* it was held that the effect of Sec- 
tion 247 of the Criminal Procedure Code was that the order 
amounted to an acquittal and that the non-mention of Section 
247 in the Explanation to Section 403 of the Code of Criminal 
Procedure was indicative of the fact that the latter Section was 
not intended in any way to limit the effect of an order. of 
‘acquittal under Section 247. In .the present case, no qrder Was 

on the complaint of Mat, Champavati either under Sec- 
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tion 247 or under Section 403 of the Code of Criminal Procedure. 
This ruling, therefore, is not helpful to the applicant. It has 
been held in Kumerswami Chetty v. Kuppuswami Chetty’ that 
an offence is complete when the acts, constituting it, have been 
committed apart from whether any complaint or charge 
has been laid before the court or not and that the compounding 
of offences mentioned in the first paragraph of Section 345 of 
the Criminal Procedure Code is lawful even if it takes place 
before any complaint is filed in respect thereof. 
In the present case, no composition had been arrived at between 
dist. Champavati and Hukam Singh either before the court or 
outside the court and therefore there was no composition in 
existence which could operate as an acquittal. 

The case of Queen-Empress v. Adam Khan! was strongly 
relied on. It was ruled in this case by Blair and Burkitt, JJ. that 
when a competent tribunal had dismissed a complaint, another 
tribunal of exactly the same powers cannot reopen the same 
matter on a complaint made to it. 

We think it utterly contrary to sound principles that one Magis- 
trate of. co-ordinate jurisdiction should, in effect and substance, 
deal with, as if ic were an appeal or a matter for revision, a com- 
plaint which had already been dismissed by a competent tribunal 
of co-ordinate authority. 

This ruling has po applicati$n to the facts of the present case 
because the complaint of Mst. Champavati had not been dismissed 
by a competent tribunal. Moreover, the aforesaid view does not 
appear to have been adopted or agreed to by some of the learned 
Judges of this Court. In an earlier decision in re Queen-Empress 
v. Chhotu a divergent view appears to have been taken. In 
Queen-Em press v. Umedan® it was held by Knox and Aikman, JJ. 
that 


a Magistrate, who had an order dismissing a complaint, 
may at the instance of the complainant and without direction 
from any superior authority take cognizance of the same offence 
or of any® other offence constituted by the same facts upon a 
second proper complaint being laid before him. 
In Bhagwan Din v. Dibba’ it was held 

that the same court was not precluded from entertaining a 
second complaint in peri materia. 

The case-law on the subject was considered by Richards, J. 
in re Emperor v. Mebarban Husain’ and the learned Judge is 
reported to have observed as follows:— 

I can find nothing in the Criminal Procedure Code which 
prevents the Magistrate from entertaining a second complaint 
made against the same person, even though the second complaint 

š . tL L R 22 All 106=1899 A. W. N. 211 
e "LER 9 All 52 . 11895 A, W. N. t6 
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may be connected with a previous complaint which has already 
been dismissed under the provisions of Section 203. 

In Ram Bharos v. Baban’ the second complaint was instituted 
before the same tribunal although the incumbent was a different 
individual, and it was ruled that 

where the question is as to the competence of a Magistrate to 
entertain a second complaint in peri materia with a former 
complaint which has been dismissed under Section 203 of the 
Code of Criminal Procedure; it was not necessary that both 
complaints should be before the same person but before ‘the 
presiding officer of the same court. © 

Both, in principle and in view of the weight of authority, 
there was nothing to preclude Babu Jwala Prasad from taking 
cognizance of the second complaint instituted by Mst. Champavati. 

In construing Section 403 of the Criminal Procedure Code 
the explanation appended to the Section ought not to be lost 
sight of. 

igh The dismissal of 2 complaint, the stopping of proceedings 
under Section 249, the discherge of the accused or any entry 
made upon a charge under Section 273, is not an acquittal for 
the purposes of this Section. 

A verdict of acquittal is immune from challenge and the 
applicant is entitled to its full banefit; but the applicant has not 
produced a certified copy of the record of proceedings of an 
acquittal to show that he has been acquitted of the offence of 
which he has been arraigned or that he might have on his former 
trial in the court of sessions been convicted of the offence of 
which he is now sought to be arraigned. To set up the plea of 
autrefois acqust, it is essential that there must have been a pre- 
vious trial of the offence charged, terminating in an order of 
acquittal. The explanation appended to the Section places this 
matter with the greatest clearness @nd in fact beyond the realm 
of controversy. There is an order of acqui in favour of 
Hukam Singh but to sustain the plea now advanced Hukam Singh 
had to establish that the offences were substantially the same and 
grew out of the same facts. One of the tests for determining 
the identity of the offences is whether the evidence necessary to 
support the second indictment would have been sufficient to 
procure a legal conviction upon the first. In view of the cir- 
cumstances of this case, it is impossible to hold that the evidence, 
which has a direct relation to Bahori Lal’s case, could have any 
bearing upon the case propounded by Mst. Champavati. Any 
immaterial details may be eliminated, and the substance, rather 


than the form of charges in the two indictments have to be. 


considered. But the two indictments are essentially differnt. 

They relate to separate and independent transactions, *affecting 

distinct individuals. It is impossible to hold that the effect of 
"LL R, 36 All, 129=12 A L J. R. 106 
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acquittal with reference to the complaint of the one is a bar to 

the entertainment of the second complaint. This application is 

without force and is dismissed. i 
Application dismiised 


THE COLLECTOR OF BALLIA (Defendant) 


> versus 


BENAIK PERSHAD PANDEY anp orHers (Plaintiffs) * 
Court of Wards Act (IV of 1912), Sec. 16—Presumption under, as 
to whole property of ward being under superintendence of Court of 
Wards, not rebuttable—Smit against ward without impleading 
guardian defective—Part of property not taken possession of by 
Collector, effect of. 

After his entire estate had been brought under the superin- 
tendence of the Court of Wards, A contracted a debt and after 
A’s death plaintiffs sued bis minor sons for recovery of the debt, 
without impleading the Collector who was the guardian ed litem 
of the minors as well as the manager of the Court of Wards. 
The trial court was of opinion that the presumption under Sec. 
16 of the Court of Wardy Act of 1912 was rebuttable and it 
was establishedethat the Court of Wards had not taken possession 
of some of the properties of the wards. An appeal by the 
Collector on behalf of the. minors was dismissed by the District 
Judge. Held, (1) that the debt was not legally recoverable as 
it had been contracted after A’s entire property had been taken 
over by the Court of Wards; e 

(2) that Sec. 16 was-imperative and the presumption was 
not rebuttable; - ~ . ~ 

(3) that the suit was glefective as the Collector had not been 
impleaded as a party; . : 

(4) that the mere fact that the Collector had omitted to 
take cusf&dy of part of the property, could not take that part 
of the property out of the superintendence of the Court of Wards. 

Lachmi Narain v. Fateh Bahadur, I. L. R. 25 All. 195 and 
Heri Kishun Das v. Mohd. Shafi Jan, 28 O. C. 34 followed. 

SECOND APPEAL from a decree of BABU CHATER BEHARI 
Lat, Additional Subordinate Judge of Ballia confirming a decree 
of N. P. Sanya Esq., Munsif of Rasra. 

Uma Shankar Bajpai for the appellant. 

Peary Lal Banerji and Kamlakenta Verma for the respondents. 

The judgment of the Court was delivered by 

. SULAIMAN, J.—This is a defendants’ appeal arising out of 

a suit for recovery of an amount from the estate of Banke Bahadur 

Singh, deceased. The plaintiffs impleaded the minor sons of Banke 

Bahadur Singh under the guardianship of their mother, Mst. 
*S. A. 80 of 1928 
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Janki Kunwar. She declined to act as guardian, and ultimately 
the Collector, 4s the manager of the Court of Wards, was 
appointed the guardian ad litem of the minors. One of the 
pleas raised in defence was that the minors were the wards of 
the Court of Wards and could not be sued in their personal 
capacity without impleading the Collector. The court of first 
instance overruled this plea on the view that the presumption 
under Section 16 of the Court of Wards Act of 1912 was 
rebuttable and it was established by evidence that the Court of 
Wards had not in fact taken possession of some of the properties 
of the wards. An appeal was preferred by the Collector of Ballia 
on behalf of the minor defendants, and thart appeal has been dis- 
missed by the Judge, although he did not accept the interpreta- 
tion of Section 16 as put upon it by the trial court. 

The whole of the Nagra estate, of which some properties 
form part which are stated to be still in the possession of the 
wards and not in the possession of the Court of Wards, was 
taken over by the Court of Wards in 1904 when the defendants’ 
grandfather was alive. Subsequently, the estate was released from 
its superintendence on August 6, 1920, and with effect from the 
same date there was a fresh assumption of superintendence under 
Section 12 of the new Court of Wards Act of 1912, and there 
was a notification published in® the Gazegte in that month. 
Banke Bahadur Singh, the father of the present defendants, was 
declared to be a ward of the court, and the entire estate was 
brought under the superintendence of the Court of Wards. 


Between 1920 and 1922, the plaintiffs advanced some money 

‘Yo Banke Bahadur, who executed a sarkhat, dated December 1, 
1922, which is the basis of the present suit. Banke 

Bahadur died in 1924, and the present suit was instituted against 

his sons in 1925. It is quite clear that Banke Bahadur, after his 

estate had been taken over by the Court of Wards, was not com- 

petent to contract a debt and any money advanced to him was 

not legally recoverable. - - - 


It is quite obvious that the view of the learned Munsif that 
the presumption under Section 16 was a rebuttable presumption 
is wrong. The Section provides that the whole of the movable 
or immovable property of the ward shall be deemed to be under 
the superintendence of the Court. of Wards. That Section is 
imperative, and the presumption is not rebuttable. 

Both the courts below are wrong in thinking that the Court 
of Wards can under the law assume superintendence of part of the 
property of the minors and not be deemed to have assumed superin- 


tendence of another part when the-notification related to the entire _ 


estate. The mere fact that the Collector has omitted to take 
possession and custody of part of the property, assuming that this 
is the case here, would not in any way take that part of the property 
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out of the superintendence of the Court of Wards. This poin» 
is well settled, and we may only refer to Lachmi Narain v. Fatek 
Bahadur! which has been followed by the Oudh Court in th 
case of Hari Kishun Das v. Mobd. Shafi Jan’. Section 55 of the 
Act also enjoins that 
No ward shall sue or be sued nor shall any proceedings be taken 
in the civil court otherwise than by and in the name of the 
Collector in charge of his property or such other person as the 
Court of Wards may appoint in this behalf. 

The present suit was, therefore, defective. The estate of 
Banke Bahadur Singh had devolved by inheritance on the minors. 
and they could not ibly have been sued in their personal 
capacity without impleading the Collector as a party. 

An objection is taken on behalf of the respondents that the 
appeal as preferred to the court of the District Judge was not 
competent, inasmuch as it was filed by the Collector who was not 
a party to the suit. This objection is, in our opinion, not tenable. 
The Collector was made the guardian ad litem of the minors, 
and he preferred the appeal on behalf of the minors. It may 
either be taken as an appeal by the guardian ad litem of these 
minors or an appeal ynder Section 65 of the Court of Wards Act 
from a decree passed against a minor who was a ward. In this 
view of the case the appeal Was rightly preferred to the District 
Judge, and a second appeal to this Court also lies. 

The result of our view is that the decrees of the courts below 
cannot be maintained. We accordingly allow this appeal, and 
setting aside both the decrees, dismiss the suit with costs in all 


the courts. e ao 
i . Appeal allowed 
HL L. R. 25 AlL 195 *28 O. G 34 
e 
THE MUNICIPAL BOARD, ALLAHABAD (Defendant) 
versus 


SARKAR BAHADUR JOHARI (Plaintiff) * 

U. P. Municipalities Act (II of 1916), Sec. 228(a) and (b)—Interpre- 
tation of—Disconnecting water supply—Delay in restoring connec- 
tion—Suit for demages—Limitation—Continuing cause of action 
and continuing breach. 

Where the Municipal Board -cut of the water connection from 
plaintiff's house on March 31, 1926 and for a long time, after- 
wards, did not allow him to connect his house with the main 
and the plaintiff served a notice on the Board on Oct. 9, 1926 
but filed the present suit for damages on March 30, 1927, beld, 

` that the duty of the Board was a continuing duty and the breach 

of it was also continuing and gave a cause of action to the 

plaintiff from dayeto day and the mere fact that the initial 

disconnection took place mere than 8 months ago would not 
tF. A. F. O. 59 of 1928 


AL. J.R HIGH COURT 95 
deprive him of all remedy to sue for damages for the subsequent 


[Per Purtan, J.—The only reasonable interpretation of Sec. 
228(1) (b) is that the wards “to allow an owner or occupier 
etc. to connect” mean to allow the said person to keep a connec- 
tion open once it is made.] 

Fmst APPEAL from an order of S. M. Sam Upp Esq., 
Additional Subordinate Judge of Allahabad. 

Shabd Saran for the appellant. 

S. P. Sinbs for the respondent. 

The following judgments were delivered: — 

SULAIMAN, J.—This is an appeal from an order of remand 
by the lower appellate court arising out of a suit for damages 
brought by the plaintiff against the Municipal Board of Allahabad. 
The court of first instance framed three issues, the third one being 
one of limitation. It dismissed the suit on the ground of limita- 
tion only without deciding the other issues. The lower appellate 
court has taken a contrary view and has held that the claim was 
not barred by limitation and has accordingly remanded the: case. 

It appears that the plaintiff is the occupier of 2 house which 
has been assessed to a prescribed minimum water tax and his 
house was connected with the main pipe of the municipal system 
of water supply up to March 1946. On March 31, 1926 his 
house was disconnected. After that date the’ Board admittedly 
for a long time did not allow him to connect his house with the 
main. ‘The plaintiff served a notice on the Board on October 9, 
1926 but waited for some time before instituting his suit which 
was actually filed on March 30, 1927. 

The plea of limitation raised by the Board was to the effect 
that the cause of action accrued in favour of the plaintiff, if at 
all, on March 31, 1926 and he was bound to sue within 8 months 
of that date (including the two morfths allowed for notice) and 
that there was no fresh cause of action or no accruing cause of 
action in his favour. ° 

Under Section 228 (a) there is a statutory duty imposed 
upon the Board. ada 

(a) (i) to maintain a system of water supply through pipes 
i (#) to lay on water at a prescribed pressure and during 
prescribed hours 

(äi) to supply water in all the chief streets, and 
(b) to allow the owner or occupier of any building or land 

assessed to a prescribed minimum water tax to connect, 

s for the purpose of obtaining water for domestic pur- 

poses, the building or land with a main by means of a 

communication pipe of the prescribed size and dtscrips 

tion. : 
The house of the plaintiff, was previously connected. If 
the disconnection amounted to a refusal to allow the occupier to 
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connect his house with the main pipe there may be a continuing 
breach of the duty cast upon the Municipal Board. On ths 
other hand if the disconnection was an isolated act and the caus 
of action was not only complete but was exhausted, the plaintifl 
might be compelled to institute his suit within 8 months of the 
first disconnection. 

Section 228 (b) does not speak of the Board connecting the 
house with the main pipe or disconnecting it. It refers to the 
duty of the Board to the owner to connect his house for 
the purpose of obtaining water from the main. If therefore 
the connection is cut off and the owner is prevented from obtain- 
ing water from the main pipe by means of his communication 
pipe, there is, in my opinion, a continuing breach inasmuch as 
the owner is continuously prevented from connecting his house 
with the main pipe. This is a continuing refusal to permit him 
to get the connection. In such a case there would be a continu- 
ing cause of action in his favour and the mere fact that the 
initial disconnection took place more than 8 months ago woulc 
not deprive him of all remedy to sue for damages for the sub- 
sequent period. If the argument advanced on behalf of the 
Board were to be accepted the result would be that after the 
expiry of the period of 8 mogths from the date of the first dis- 
connection there would be no remedy left to the owner to claim 
damages for the breach of the duty as there would be no recurring 
cause of action at all. 

I am of opinion that this could not possibly have been the 
intention of the legislature. The duty of the Board is a continu- 
ing duty and the breach of it is also conttnuing and gives a cause 
of action to the owner accruing from day to day. In this view 
the plaintiff would be entitled to claim damages for the perioc 
of 8 months prior to the ingitution of the suit. 

The lower appellate court has pointed out that the plaintifl 
has cut dow his claim and is prepared to confine his relief tc 
only that much period preceding the suit. 

` The learned advocate for the appellant has also contended 

that there ought to have been subsequent notices if the plaintifi 
wanted to claim damages for the period subsequent to the -date 
on which the two months prescribed for the notice expired. Thi 
would be an intolerable state of affairs and would be casting upor 
an occupier an unreasonable duty to go on serving successive 
notices so long as he does not actually institute the suit and ever 
if he does institute the suit he would be prevented from claimin; 
damages pendente lite. The notice was quite sufficient! Thi 
gontention therefore cannot be ted. 

The view taken by the court below was therefore correc! 
and I would dismiss thè appeal. 

Puxtan, J.—I am entirelf in agreement with the orde: 
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peemiceady pronounced and I would merely add that the view taken 


vy the Board as to the meaning of Section 228(1)(b) appears 
z:o me to be illogical. If the words “to allow the owner &c. to 
vonnect” refer only to the original act of connection the only 


Peemdiability which the Board would incur would be owing to a refusal 
Wato allow the connection to be made, and not to a subsequent 


stoppage of the connecting pipe. Such a view would be so narrow 
that it would render the Board liable to practically no suit for 
-damages, and would also make that portion of Section 231 which 
refers to the liability of the Board under Section 228 for failure 
to supply water meaningless. It may be pointed out that this 
is the only liability mentioned in Section 231 and nothing is said 
about liability arising from a refusal on ‘the part of the Board to 
allow an owner or occupier of premises to make a connection. In 
my opinion the only reasonable interpretation of this Section is 
that the words “to allow an owner or occupier &c. to connect” 
mean to allow the said person to keep a connection open once 
it is made. I agree in the order proposed. 
By THE CourT—The appeal is dismissed with costs. 
Appeal dismissed 


MAHADEO PRASAD (Judgmené*debtor) 
versus 
KHUBI RAM (Decree-bolder)* 


Civil Procedure Code (V of 1908), Sec. 115 and Or. 21, R. 90— 
Dismissing objection? without giving notice or fixing date end 
allowing opportunity to judgment-debtor to produce witnesses— 
Materlel irregularity—Revision—Appeal to District Judge, effect 
of—Does not preclude High Court som interfering im revisions. 

Where the objection -of the judgment-debtor under Or. 21, 
R. 90 of the Civil Procedure Code, based u the dishonest 
and false representations of the decree-holder which misled the 
bidders and the offering of fictitious bids resulting in the property 
being sold for an inadequate consideration, was dismissed after 
taking the evidence of the judgment-debtor only without issuing 
notice or allowing an opportunity to the judgment-debtor to 
produce witnesses, and an appeal -to the District Judge was 
dismissed with the finding that the sale had fetched a low 
price, beld, in revision, that the trial court had acted with 
material irregularity in the exercise of its jurisdiction and the 
High Court could interfere in revision under Section 115 of 
the Civil Procedure Code. 

Heid, further, that where a trial court has acted with enatemal 
irregularity in the exercise of its jurisdiction or acted illegally, 
the High Court has power to interfere in revision, provided that 

"Civ. Rev.°162 of 1928 
13 
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Crm. no appeal lies to the High Court. Section 115 of the Civil Pro- 
a cedure Code does not require that no appeal ‘in the meantim: 
RA should have been preferred to the District Judge or that, i 
MAHADEO preferred, it is only the order of the District Judge which car 
Prasan be revised. : 

v 


Crv. Revision from an order of H. G. Smrre Esq., Dis- 
trict Judge of Meerut. : 

S. D. Sinba (for whom B. S. Shastri) for the applicant. 

S. N. Gupta for the opposite party. 

The judgment of the Court was delivered by 

Sulaiman, J? SULAIMAN, J.—This is a revision by a judgment-debtor aris- 
ing out of an auction sale. On January 19, 1928 an objection 
under Order 21, Rule 90 was filed by the judgment-debtor that 
the decree-holder had dishonestly misled certain bidders by false 
representation, that fictitious bids were offered and that the pro- 
perty was sold for an inadequate. consideration. The learned 
munsif took down the evidence of the judgment-debtor on 
January 25, 1928 and dismissed his objection on the 26th. He 
did not fix any date for its hearing and issued no notice to the 
decree-holder and obviously did not allow any opportunity to 
the judgment-debtor to produce any witnesses in corroboration 
of his testimony. This, in our opinion, was a material irregularity 
in the exercise of jurisdiction which might have prejudiced the 
jadgment-debtor. * 

The judgment-debtor appealed to the District Judge who 

i his appeal stating hat it seemed that the judgment- 
debtor made no attempt to establish his suggestion and did not 
produce any evidence or ask for time to go so, but he conceded 
that the house seemed to have been sold for rather a low price. 

An objection is taken on behalf of the respondent that we 
have no power to interfere inasmuch as the revision has been filed 
from an order of the Distri@t Judge which does not fall under 
Section 115. As the whole record has been sent for we do not 
see any force $% the technical objection that the revision is des- 
cribed as one from the appellate order. Nor do we think that 

è the mere fact that the District Judge has declined to interfere in 
the matter precludes us from curing the irregularity. 

Section 115 of the Civil Procedure Code empowers this 

° High Court to call fòr the record of any case which has been 
decided by any subordinate court if no appeal lies thereto. This 
obviously includes a trial court and the appeal referred to therein 
means an appeal to the High Court. The present case therefore 
fulfils the conditions required by that Section. If therefore a 
trial court has acted with material irregularity in the exercise of 
ity’ juridiction or acted illegally the High Court has power to 
interferé in revision proyided that no appeal lies to the High 
Court. The Section does not require that no appeal in the 
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meantime should have been preferred to the court of the District 
Judge, or that if preferred it is only the order of the District 
Judge which can be revised. 

We are satisfied that the objection of the judgment-debtor 
should be disposed of after giving him full opportunity to pro- 
duce all his evidence. We accordingly allow this revision and 
setting aside the order of the Munsif, dated January 26, 1928, 
send the case back to that court through the District Judge for 
disposal according to law. Costs of this Court will abide the 


event. 


SHYAM BEHARI MAL (Defendant) 
Versus 
MAHA PRASAD anv oTHERS (Pleintiffs)* 

Civil Procedure Code (V of 1908), Or. 1, R. 3—Misjoinder of parties 
end causes of action—Multifarionsness—Transfer of Property Act 
(IV of 1882), Sec. 128—"Universal donee”, when donee cannot 
be regarded as. 


Before joining several persons as co-defendants in the same 
suit two conditions, which are ore and not alternative, 
have to be fulfilled under Or. 1, R. 3 of the Civil 
Code (V of 1908): (1) shat the right to,relief sought in the 
suit must arise against all the defendants “from the same act 
or transaction or from the same series of acts or transactions; 
and (2) that some common question either of fact or law 
should arise against the defendants if separate suits were brought 
against them. 

Stroud v. Lewson, [1898] 2 Q. B. 54, Uma Bai v. Bhan 
Balwent, I-L. R. 34 Bom. 358, in re Payne v. The British Time 
Recorder Co., Lid. and W. W. Curtis Lid., [1921] 2 K. B. 1, 
Burstali v. Beyfus, 26 C. H. I® 353, Gower v. Comldridge, 
[1897] 1 Q. B. 348, Child v. Stenning, 5 C. H. D. 695 and 
Hanney v. Smourtbweite, [1893] 2 Q. B. 422 refOrred to. 

Where the settlor is possessed of property which has not 
been either gifted or endowed the donee of the property cannot 
be held to have become a universal donee under Sec. 128 of 
the Transfer of Property Act. The essential condition is that 
the gift must consist of “the donor’s whole property”, otherwise 
the creditor is not entitled to the benefit of Sec. 128. 

First APPEAL from an order of Basu Preo NatTH GHose, 
District Judge of Azamgarh. 
Kailas Nath Katju and Ambika Prasad Pandey for the appel- 
lant. ° 
> Shiva Prasad Sinba for the respondents. £ : 
The following judgments were delivered. 
SEN, J.—This is an appealefrom an order of remand and 
F. A. F. O. 183 of 1928 
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Cra. is connected with two other First Appeals from Order whict 
lz% are numbered as 184 of 1928 and 217 of 1928. These thre 
appeals arise out of three suits for recovery of money based on 


5 promissory notes against the same set of defendants. 


v. In First Appeal From Order No. 183 of 1928, the suit wa: 

Mana Paad instituted by Shyam Behari Mal on May 16, 1927, in the court 

Sen,J. of the Subordinate Judge of Azamgarh for recovery of 
Rs.3,958-8-0 principal and interest on a promissory note dated™ 

March 20, 1926, which had been executed by Ram Ghulam Mal, 

e defendant No. 1, in plaintiffs’ fayour. Defendants Nos. 2 and 3 

are the sons of defendant No. 1 and members of a joint family 

with him and the plaintiffs sought to fix the liability upon the 

sons upon the ground that the money was borrowed to meet 

a legal necessity. The other defendants were three idols of a 

Hindu temple, namely, Padam Nal Sri Ramji, Lachhmanji and 

Jankiji. These were impleaded as the defendant No. 1 was 

alleged to have executed in their favour a fictitious waqfnama 

of the entire property owned and possessed by him on Septem- 

ber 6, 1926, with the intention of evading the payment of his 

just debts which were due to the plaintiffs and other creditors. 


The reliefs claimed in the suit were only two. The plaint- 
iff prayed for a decree for Rs.?,959-8-0 principal and interest, etc., 
against the defendants 1, 2 and 3. The relief claimed against 
the defendant No. 1 was to a certain extent particularised in 
so far that the plaintiff claimed that the amount be realised from 
the person and all the family property owned and possessed by 
defendant No. 1 and entered in the aaa known as the 

’ waqfnama dated September 6, 1926. e other relief was of 2 
ya e character and related to the waqfnama. The plaint- 
iff prayed for 2 declaration that the document known as the 
waqfnama dated September®, 1926, was vitiated by fraud and as 
such was null and void and that the property covered by the 
said instrumdéht was liable to be attached and sold in satisfaction 
of the plaintiff’s claim. 


The suit which gave rise to First Appeal From Order No. 184 
of 1928, was instituted by Oudh Behari Mal on June 4, 1927. 
° The claim was for recovery of Rs.3,980-10-0 on a promissory note 
executed by Ram Ghulam Mal in favour of che plaintiff on 
October 30, 1925. The sons were charged with liability on the 
ground of legal necessity and the waqfnama in favour of the 
idols was impugned on the ground of fraud. A decree for 
money was therefore claimed against all the defendants and a 
felief«for a declaration that the waqfnama was null and void 
was also added. 


i First Appeal From OrdereNo. 217 of 1928 arose out of 
a similar suit filed by Bir Bahadur Sahi for recovery of his money 
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due on a promissory note dated September 15, 1925, executed Gmm 
by defendant No. 1 in his favour. The allegations upon which 4535 
the suit proceeded and the reliefs claimed were similar to those — 
in the last mentioned suit. Š sr Ma 
It will be seen from the above that in the suit first men- 
tioned, no money decree was claimed against the idols. In the Mana Pa "Puasa 
other two suits, the plaintiffs sought to recover their dues not gy) 
only from defendants Nos. 1, 2 and 3 but also from the idols 
on the ground that the said idols filled the jural capacity of a 
universal donee and were liable under Section 128 of the Transfer. 
of Property Act for all the debts due by the donor. 
The suits were defended on a number of grounds, most af 
which are not material for the purpose of these appeals. It 
was contended that the money had been borrowed for the 
benefit of a certain firm known as Jagat Narain Maha Prasad 
of which Ram Ghulam Mal was one of the partners, that the 
money had not been borrowed by Ram Ghulam Mal on his own 
account or for the joint family of which he was a member, that 
Ram Ghulam Mal, on the date of the execution of the waqfnama 
and after, was possessed of considerable property which had not 
been made wagf of, that Section 128 of, the Transfer of Pro- 
perty Act did not apply, that the Hindu idols were not liable 
for the debts and had been wfongly impleaded and that the 
plaintiff’s suits were bad for misjoinder of parties and causes of 
action. 


A large number of issues appear to have been raised in- 
cluding an objection as to the constitution of the action, which 
appears to have been faken at the earliest opportunity. Evidence 
was recorded upon the entire case. The learned Subordinate 
Judge did not decide the case upon a preliminary point but gave 
his findings upon all the issues. e 

The learned Subordinate Judge decreed the suit of Shyam 
Behari Mal against the defendants Nos. 1 to 3. eHe found that 
the claim was bad against the idols on the ground of misjoinder 
of parties and causes of action. He therefore disallowed the ë 
claim for the declaration relating to the waqfnama with per- 
mission: to the plaintiffs to bring a fresh suit, if and when 
necessary. ° 

The learned Subordinate Judge held as a matter of law that 
where a small portion of the property has not been included in 
the gift but the bulk of the property has been donated, the 
donee is, nevertheless a universal donee under Section 128 of 
Transfer of Property Act. In this view and having regard to 
the fact that a money decree had been claimed by d ‘plaintiffs 
against the idols, as also against the defendants Nos.°1 to 3, 
the Subordinate Judge passed a decree in the other two suits 
against all the defendants. 
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Q appeal, the learned District Judge was doubtful as to 
sone: A e idols answered the description of a universal donee 
— as understood in the law of transfer. He observes: 
5 SE It is also very doubtful if the defendant No. 4 can be regard- 
iig ed as the universal donee for unless it is proved that the 
Mana Prasan defendant No. 1 transferred all his property, movable and 
aay immovable to him, he cannot become the universal donee. 


The learned District Judge did not determine the question 

whether as a fact the defendant No. 4 was a universal donee 

and the reason assigned for not doing so is that 

. the question of multifariousness can be decided only on the 
allegations made in the plaint, and according to the plaintiff all 
the property has been transferred to him. 

The lower appellate court was not justified in narrowing 
down the point under enquiry to the plea of multifariousness. 
Where the settlor is possessed of property which has not been 
either gifted or endowed, the donee of the property cannot be 
held to have become a universal donee under Section 128 of the 
Transfer of Property Act. The essential condition is that the 
gift must in ee case consist of “the donor’s whole property”. 
If any portion of the donor’s property, no matter whether it is 
movable or immovablé, is excluded from the operation of the 
gift or the endowment, the domee is not a universal donee. The 
creditor is entitled t the benefit of Section 128 of the Transfer 
of Property Act against a person who is a universal donee and 
nothing short of a universal donee. If it turns out on the we 
of evidence that the entire property belonging to defendant No. 
has not been gifted to defendant No. 4, there has mages: 
ably been a misjoinder of parties and causes of action in the 
suit and the claim against the defendant No. 4 must on that 
ground be dismissed. It may be permissible to the plaintiff to 
institute a separate suit againstthe defendant No. 4 on the ground 
that the waqf or gift in his favour is a colourable transaction and is 
obnoxious to the provision of Section 53 of the Transfer of Pro- 
perty Act. It may be equally open to the defendant No. 4 
to resist this or a separate action on the ground that the donor 
or settlor was possessed of other properties, which were sufficient 
to meet the liabilities of the settlor and that the instrument of 
trust was therefore not open to any challenge. 

The trial court held that the loan was taken from Oudh 
Behari Mal for the use of the joint family and from Shyam 
Behari Mal and Bir Bahadur Sahi for the firm Jagat Narain 
Sahai Prasad, that the money was borrowed through the instru- 
mentality of Ram Ghulam Mal, defendant No. 1, who is the 

mafiager* of the family but that the money was borrowed by 

him in Kis personal capacity and that therefore the defendants 
Nos. 1 to 3 were jointly and severally liable for the same. 

These findings were impugned by the defendants before the 
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1929 
The lower appellate court held that the suit was bad for —— 


multifariousness and that having regard to the constitution of the AA 7 
action, the suit could not proceed in the form in which +. 
it was brought and that the plaintiffs should be directed to Mana Prasan 
amend their respective plaints. It accordingly allowed the Sen, J. 
appeal and ordered the case to be returned to the learned Sub- 
ordinate Judge for trial on the merits after allowing the plaint- 
iffs to amend the plaint under Order 6, Rule 17 of the Code of e 
Civil Procedure on payment of Rs.50 damages. 

The plaintiffs contend in their appeal to this Court that the 
three suits were not vitiated by misjoinder of parties or by causes 
of action and that the order of remand passed by the lower 
appellate court was illegal. 

The trial court not having disposed of these suits upon a 
preliminary point within the meaning of Order 41, Rule 23 of 
the Code of Civil Procedure, the order of remand was not justified. 
The case had been tried by the first court on the various issues, 
The parties had devoted a lot of labour, time and expense in 
adducing evidence. It was not desirable to direct a remand in 
such a case even if it might be permissible to do so. If the action 
in the form in which it is brought was bad fer multifariousness, 
it was o to the court to strike off a particular party or parties 
or to upon the plaintiffs to make their election and make the 
necessary amendment before it. In view of all these circum- 
stances of the case, a remand was neither necessary nor desirable. 

The lower appellat® court is emphatic in its pronouncement 
that “there undoubtedly is multifariousness in she suit”. This 
finding has been vehemently assailed by the appellant before this 
Court but there can be no doubt as œ its correctness. 

The rules relating to joinder of defendants and of causes 
of action pleaded against them are rules of procedure and are 
not those of substantive law. Where a suit has been directed 
against a number of defendants and the allegations contained in e 
the plaint disclose that the causes of action against the several 
defendants are not only separable but separate, it is not per- 
missible for a court of law to dismiss the suit. Substantial justice s 
should in on case be allowed to be sacrificed to a wretched techni- 
cality. Even where the defect of multifariousness is patent on 
the face of the pleadings, the plea cannot be entertained unless 
it was raised at the earliest possible opportunity. Safeguards have 
to be provided against the evil arising from multifariousness 
of suits which generally result in waste of time and wiste éf 
mohey. Unless the joinder of parties and causes of action js 
calculated to embarass the trial, the courts have a discretion to 
proceed with the case. The discretion of the court is however 


lower appellate court but there was no adjudication of the issues Cmn 
raised. 


C 
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fettered by certain rules of procedure, which a court of law i 
not competent to ignore. i 

In dealing with the question as to whether any number of 
plaintiffs might join in a number of causes of action in a single 
writ, Lord Bowen is reported to have observed in Henney v. 


Mana Prasan Smurthwoite’ that it was not the intention of the legislature in 


Sen, J 


framing rules under, the Supreme Court of Judicature Act of 
1873 that a writ should be like an omnibus travelling on a 
certain route into which any number of persons may get in as 

epassengers for the journey. Under the aforesaid rules, provision 
was made in Order 16 for the joinder of parties and in Order 18 
for the joinder of causes of action. It was authoritatively laid 
down by the House of Lords in the aforesaid case on ap from 
a decision of the Court of Appeal that Order 16, Rule I dealt 
merely with the parties to an action and had no reference tc 
the joinder of several causes of action. This pronouncement lec 
to the amendment of Order 16, Rule I on October 26, 1896 
As the result of the amendment, the rule which related to the 
joinder of plasmsiffs took the following form:— 

All persons may be joined in one action as plaintiffs, in whom 
any right to reHef in respect of, or arising out of the same 
transaction or series of transactions is alleged to exist, whethe 
jointly, severally, or in the alternative, where if such person 
brought separate actions any common question of law or fac: 
would arise; provided that if upon the application of any 
defendant it shall appear that such joinder may embarass o: 
delay the trial of the action, the court or a Judge may orde 
separate trials, or make such other orger as may be expedient 
and judgment may be given for such one or more of the plaint 
iffs as may be found to be entitled to relief, for such relie 
as he or they may be entitled to, without any amendment. Bu 
the defendant, though umsuccessful, shall be entitled to his cost 
occasioned by so joining any person who shall not be foun 
entitled go relief unless the court or a Judge in disposing of th 
costs shall otherwise direct. 

The rule relating to the joinder of defendants was laid dowr 
in Order 16, Rule 4 which ran as follows:— 

All persons may be joined as defendants against whom th 
right to any relief is alleged to exist, whether jointly, severall 
or in the alternative and judgment may be given against suc] 
one or more of the defendants as may be found to be liable 
according to their respective liabilities without any amendment 

The result of this Rule was that several persons might b 
impleaded as defendants against whom any relief was allege: 
oe whether jointly, severally or in the alternative, and wher 
the liability of a particular defendant was established the cour 

was competent to proceed to judgment against him without hav 
ing any recourse to amendment. e 
*[1893] 2 Q. B. 422 
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Order 18, Rule í provided “dat” rs 
subject tò the following rules of this order, the plaintiff may {s29 
unite in the same action, several causes of action; but if it 
appear to the court or a Judge that any such causes of action  Snran 
cannot be conveniently tried or disposed of together, the court ii a 
or Judge may order separate trials of any such causes of action Mana Prasan 
to be had, or may make such other order as may be necessary — 
or expedient for the separate disposal thereof. Sem, J. 
Rule 8 of the last mentioned Order enacted that any de- 
fendant alleging that the plaintiff has united in the same action, 
several causes of action which cannot be conveniently disposed, 
of together, may at any time apply to the court or a Judge for 
an order confining the action to such of the causes of action 
as may be conveniently disposed of together. 
Under the old Code of Civil Procedure (Act XIV of 1882), 
the provisions relating to the joinder of defendants and of the 
causes of action were enacted in Sections 28 and 45. 
Section 28 provided that 
All persons may be joined as defendants against whom the 
right to any relief is alleged to exist whether jointly, severally 
or in the alternative, ts respect of the same matter, and judg- 
ment may be given against such one or. more of the defendants 
as may be found to be liable, according to their respective 
liabilities without any amendnfent. S 
The words “in respect of the same matter” were extremely 
vague and gave rise to a conflict of judicial pronouncement. 
“The same matter” was construed by some of the Courts to be 
equivalent to “the same cause of action” and by other courts to 
mean “the same act os transaction”. In other ts the rule 
as regards the joinder of defendants was in a line with the 
English rule of procedure. - 
Section 45 provided that 
subject to the rules contained in Chapter II and in Section 44, the 
plaintiff may unite in the same suit, several causes of action 
against the same defendant or the same defend€nts jointly; and 
the plaintiffs having causes of action in which they are jointly 
interested against the same defendant or the same defendants e 
jointly may unite such causes of action in the same suit; but if 
it appear to the Court that any such causs of action cannot 
be conveniently tried or disposed of together, the Court may . 
at any time before the first hearing, of its own motion or on 
the application of any defendant, or at any- subsequent stage of 
the suit, if the parties agree, order separate trials of any such 
causes of action to be had, or make such other order as may 
be necessary or expedient for the separate disposal thereof. 
In the present Code of Civil Procedure (Act V of 1908) 
Order I, Rule I relates to joinder of plaintiffs. es 
Order I, Rule 3, which in some respects is the converse of 
Order I, Rule I, provides for the joinder of defendants and runs 
14 





106 HIGH COURT [1930] 


Cra. as follows:— - 

P _ All persons may be joined as defendants against whom any 

base right to relief in respect of or arising out of the same act 

SHYAM or transaction or series of acts or transactions is alleged to 
Benan MAL exist, whether jointly, severally or in the alternative, where if 

RED separate suits were brought against such persons any common 

z question of law or of fact would arise. 

Sen, J. This rule has evidently been moulded upon the rule relating 
to the joinder of defendants and causes of action which now 
prevail in the English Courts under the Judicature Act of 1873 

eand has been so expressed with a view to remove any ambiguity 
or conflict which arose from the corresponding sections in the 
Civil Procedure Code of 1882. 

It ought to be remembered that the English rule has been 
judicially construed to include cases in which the cause of action 
is not the same. Child v. Stenning’. But the decisions do not 
stop short there. It has been held in a number of important 
judicial pronouncements that the rule does not support an action 
which is founded upon entirely disconnected acts. Burstall v. 
Beyfus* and Gower v. Couldridge’. 

Under the present Code of Civil Procedure a number of 
different defendants may be charged on distinct grounds of 
liability founded upon separate®causes of action and it shall not 
be necessary that every defendant shall be interested as to all 
the reliefs claimed in any suit against him (Order 1, Rule 5). 
Judgment may be given without any amendment against such 
one or more of the defendants as may be found to be liable, 
according to their respective liabilities (Ogder 1, Rule 4). 

Order 2, Rule 3 of the Code of Civil Procedure contains the 
provisions regulating the joinder of several causes of action. 

Save as otherwise provided a plaintiff may unite in the same 
suit several causes of actfbn against the same defendant, or the 
same defendants jointly; and any plaintiffs having causes of 
action in@which they are jointly interested against the same 
defendant or the same defendants jointly may unite such causes 
of action in the same suit. 

There can be no pretence for joining 2 number of hetero- 
geneous persons in the same suit as defendants upon the simple 

° ground that the plaintiff claims a common relief against them. 

The plaintiff to avail himself of the provision of Order .1, 
Rule 3 of the Code of Civil Procedure has to satisfy the follow- 
ing two conditions:— 

(1) The right to relief alleged to exist in him arises out of 
the same act or same transaction or same series of acts or tran- 
sacpions end oa 

(2)*The suit is of a character that if separate suits were 
instituted against the defestdants, any common question of law or 

25 C H. D. 695 126 H D $53 : t1 Q. B., 1897, 348 
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fact would arise. aide 
Both these conditions must co-exist, the two conditions not 1929 

being in the alternative. Our attention has been drawn to the oy 

decision of the Court of Appeal in re Payne v. The British Time Bersi Mav 

Recorder Company, Ltd. and W. W. Curits Lid.‘ in which it) * 

has been held that as a general rule where claims by or against ~ ___ 

different parties involve or may involve 2 common question of  Ses,J. 

fact bearing sufficient importance in proportion to the rest of the 

action to render it desirable that the whole of the matter should 

be disposed of at the same time, the court will allow the joinder, 

of plaintiffs or defendants, subject to its discretion as to how the 

action should be tried. 


Warrington, L. J. makes the following remarks at page 13 

of the report 
Turning to Rule 1 in its new form, I find that the words 
inserted are of the mature of the restriction or qualification 
which, while they show that it is intended by the rule to deal 
with joinder of causes of action, at the same ‘time puts some 
limitation on the joinder of causes of action which may be made 
under it. 

The law on the subject has been clearly laid down by 
Davar, J. in Uma Bai v. BhauegBalwant*, The learned Judge 
observes (p. 365): In reading this rule, ie seems to me quite 
obvious that the word “same” which precedes the words “‘act 
or transaction” governs also the words “series of acts or transac- 
tions” and must be read before those words also. It seems to 
me therefore that the first condition to be fulfilled before joining 
several persons as co-defendants in the same suit is that the right 
to relief sought in the suit must arise against all the defendants 
from the same act or transaction or from the same series of acts 
or transactions. The second condition to be fulfilled under the 
rule is that some common question either of fact or law should 
arise against the defendants if separate suits were brought against 
such persons. The above view is supported by the pronounce- 
ment of Lord Justice Vaughan William in Stroud v. Lewson” in re 
which he emphasizes upon the fact that the two conditions are 
not alternative conditions. 

The claim against the defendants Nos. 1 to 3 was founded ° 
upon a contracte Defendant 1, if he acted in his capacity as 
manager of a joint Hindu family, executed the promissory note 
on behalf of himself and the entire family of which he was the 
karta. If he borrowed the money on his own account or in 
his personal capacity upon his own responsibility, the defendants 
Nos. 2 and 3 were liable for the same unless the loan was Ìm- 
moral. The Hindu idols which have been compendiotsly des- 


cribed in the judgments of the courts below as defendant No. 4 
*[1921] 2 X. P. 1 ‘LL R 34 Bom, 358 1 [1898] 2 Q. B. 54 
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were no party to the contract aforesaid. The defendant No. 4 
was under no pious obligation to discharge the taid debt. The 
liability of defendant No. 4 did not flow from the contract of 
debt entered into by defendant No. 1. The cause of action 
upon which the claim against defendant No. 4 was founded was 


Mara Pras distinct from that upon which liability was sought to be fastened 


Sen, J. 


against the other three defendants. 


In appéat No. 183 of 1928, it was not even alleged in the 
plaint that the relief claimed against defendant No. 4 was in 
respect of or arose out of the same act or transaction or series of 
acts or transactions affecting the other defendants to the action. 
In the suit, which gave rise to this appeal, no money decree was 
claimed against the defendant No. 4 and all that was claimed 
was that the deed of waqf be avoided and that the plaintiff’s 
claim be allowed to be satisfied out of the property abed in 
the deed. It may be conceded that if separate suits were to be 
instituted against the defendants Nos. 1 to 3 and against the 
defendant No. 4, certain common questions of law or fact would 
arise; but this fact by itself will not justify the joinder of all these 
defendants in the same action, where no right to relief in respect 
of or arising out of the same act or transaction or series of acts 
or transactions is alleged to exigt. . 

In the other two suits, a money decree has been claim 
against the idols jointly with the other three defendants but this 
does not in any way improve the situation. All the three suits 
stand upon the same footing, inasmuch as the right to the relief 
claimed against all the defendants are not in respect of or arise 
out of the same act or transaction or series of acts or transactions. 
In the other two suits, the liability of the idols is said to arise 
from the fact that the defendant No. 4 is the universal donee 
under Section 128 of the Tra&sfer of Property Act. Even if the 
defendant No. 1 transferred his entire property to the idols, 
the liability flowing from the transfer is absolutely disconnected 
with the liability which is the off-spring of the contract. In 
agreement with the lower appellate court I would hold thet all 
the three suits are bad for misjoinder of parties and causes of 


action. 


It has already been indicated above that the order of remand 
was not called for. The learned District Judge should proceed 
to hear the appeal. Upon the finding that there is a defect of 
multifariousness in the suits, the learned Judge should put the 
plaintiffs upon their election or strike out 2 particular party 
from the array of defendants and proceed with the trial of 
the appéal upon all questions of law and fact, which are raised 
before him. $ 

I would, therefore, allow theeappeal, set aside the order of 
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remand and direct that the case should go back to the learned Owe 
District Judge to be heard and determined according to law. i929 
Costs here and heretofore shall abide the event. — 


NIAMATULLAH, J.—I concur. Brean MaL 
Appeal allowed . 


GHAZANFAR HUSAIN (Plaintiff) oe 

versus 1929 

AHMADI BIBI anv orHers (Defendents)* — 
Musalmon Waqf Validating Act (VI of 1913), Sec. 3 (À)—"Femily Now 1 
—Meaning of the word as used in—Wagfnome, terms of —Sett Sew, J. 
himself becomes mutwalli—Portion of property dedicated to cherity Numar- 
not defined bwt objects of endowment cleer—Delsy in effecting 14H, J. 

mutation—Validity of the document. 

Where the settlor, after declaring the trust, appoints himself 
a mutwalli, the vital factor, which counts, is the transmutation 
of possession and where the character of the possession has 
altered by reason of the fact that possession is no longer held 
in the exercise of any right of ownerskip but vicariously for 
the benefit of the objects of ghe trust, the waqf prevails, in 
spite of the fact thar there had been no mutation at all or that 
there was some delay in effecting the mutation. 

Under the Mohammedan law the founder of the waqt is 
competent to nominate the successors by name or to indicate 
the class together with their qualifications from whom the 
mutwalli may be appointed or to invest the mutwalli with 
power to nominate his or her successor after death or abandon- 
ment of office. 

There is nothing in the Mohammedan aw to invalidate a 
waqf where the objects of the endowment are clear and certain, 
simply for the reason that no defined portions of the property have 
been dedicated to charity or other religious, piow or charitable 
purposes of a permanent character ieee | by the Moham- 
medan law. 

The word “family” has been used in Sec. 3(A) of the Musal- 
man Validating Act of 1913 in its broad popular sense so as 
to include all persons descended from one common progenitor 
and having a common lineage irrespective of the fact whether 
they reside in the settlor’s house and whether they are maintained 
by him or not. 

Where the wife is younger than the husband, there is no legal 

ption that she is in a position to dominate the will of 
he husband. 
: Mxujib-wn-nisse v. Abdul Rebim, L L. R. 23 Alle 233} 
` Md. Shafiq Abmad v. Md. Mujtaba, A. I. R. 1928 ALL 660° 
Md, Munnewwar Ali v. Razia Bibi, 32 I. A. 86, Abdul Fattab 
*S. A, 1287 of 1926 
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Mobemmad Ishaq v. Rassomay Dhar Cheudbri, L. R. 22 I. A» 
76, in re Abdul Masbud Khan v. Newaxish Ali Kben, A. I. R 
1925, Oudh 301 and Musherraf Begam v. Sikandar Jaben Begam 
26 A. L. J. R. 1180 at 1189 referred to. 

SECOND APPEAL from a decree of K. A. H Sams Esa. 
District Judge of Benares, confirming a decree of Panprr GAUR 
SHANKAR TEWARI, Subordinate Judge of Jaunpur. 

Kailas Nath Katju, Mabmudullah and S. Majid Ali for th- 
appellant. 

Iqbal Abmad and: Mushtaq Abmad for the respondents. 

The judgment of the Court was delivered by 

SEN, J.—This is an appeal from the judgment and decree aL 
the learned District Judge of Benares affirming the decision of 
the primary court in a suit for proprietary possession of certaim 
shares in immovable property and for mesne profits. 

The property in suit consists mostly of shares in zamindari 
property, houses and miscellaneous property situate in the dis- 
trict of Jaunpur. 

The property admittedly belonged to Mir Inayat Husain, 
who died on January 6, 1924, leaving a widow Mst. Ahmadi Bibi 
and two step-brothers, Ata Husain and Ghazanfar Husain. 

This action was commenced on April 3, 1925, by Syed 
Ghazanfar Husain. His brother Ata Husain did not join in the 
suit and was impl&aded as a defendant. The plaintiff claimed to 
recover a six anna share in the estate of Syed Inayat Husain and 
founded his claim upon intestate succession under the Moham- 
medan law. 

The plaintiff repudiated a a dated April 7, 1922, 
alleged to have been executed by Syed Inayat Husain under which 
Mst. Ahmadi Bibi, the defendant No. 1, claimed to be in posses- 
sion of the entire estate of the deceased in her capacity as mutwalli 
of the trust. 

The suit was mainly dieiis against Mst. Ahmadi Bibi, the 
widow. Ghiflam Husain, defendant No. 2, is son of Fida Husain 
deceased, who was the brother of the plaintiff. Dildar Husain 
and Faiaz Husain, defendants Nos. 3 and 4, are the sons of 
Ghazanfar Husain plaintiff. The three defendants have been 
impleaded in the suit as they are beneficiaries under the deed of 
endowment. 

If the waqfnama dated April 7, 1922, was a.valid docu- 
ment as having been duly executed by Inayat Husain and if it 
did not contravene any mandatory provision of either the Moham- 
medan or Statute law, the plaintiffs claim was bound to fail. 

The plaintiff challenged the waqfnama on a variety of grounds, 
which" gave rise to no less than 15 issues in the trial court. The 
plaintiff denied that a waqfnama had ever been executed by 
Inayat Husain at all. ft was urged that Inayat Husain was not 
the owner of the entire property covered by the deed of settle- 
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ment, that the waqfnama was not validly registered, that the Cmr 
sbjects of the waqf were in no way lawful and religious, thata [pz 
rry small amount of the profits of the estate had been left — 
ipart for religious purposes and that the bulk of the income was re 
tended to be for the benefit of Mst. Ahmadi Bibi who had ob- v. 
ained that document by fraud and undue influence with the Aman 
bject of depriving the heirs and of benefiting her sister and  B™ 
he members of her father’s house. Sen, J. 
Having regard to the allegations upon which the claim 
«vas founded and the frame of the suit, it is not surprising to «e 
mmfind that the only defendant who contested the suit was Mst. 
Ahmadi Bibi, the widow. She contended that the wagqfnama 
was duly and lawfully executed by Syed Inayat Husain. 
The court of first instance upheld the waqf and dismissed 
he plaintiff's suit. The lower appellate court affirmed the decision 
Mmhence this appeal. i 
Most of the grounds upon which the deed of waqf was 
sought to be attacked in the trial court were abandoned before 
the lower appellate court. Only four pleas appear to have been 
advanced. These were repelled by the said court which held that 
the deed of settlement had been duly executed and properly 
registered, that the said deed was a voluntary act of Inayat 
Husain and wag not the result of importunity or pressure on the 
part of the wife and that the deed did not contravene the provi- 
sions of Mohammedan law or any statutory enactment relating 
to the creation of a waqf amongst Musalmans, belonging to the 
Hanafi sect. 
Syed Inayat Husain, like his step-brothers, did at one time 
belong to the Shia sect. He appears to have recanted and embraced 
the Sunni creed. The exact time when this came about cannot 
be known from the record nor is material for the purpose of this 
case. He married Mst. Ahmadi Bibi when he was fifty years old. 
There is no clear evidence on the point but presuntbly his first 
wife was a lady of the Shia persuasion. There are circumstances 
which indicate that the change of tenets came about after the ° 
death of his first wife. Musammat Ahmadi Bibi admittedly 
belonged to a Sunni family and professed the Sunni creed. 
Admittedly Syed Inayat Husain was a Sunni at the time of this : 
marriage. 
There appears to have been some disparity in the age of this 
married couple, It may be assumed that the husband treated his 
wife with considerable tenderness and in various matters relating 
to the administration of the household, respected her wishes. It 
will,be unsafe to deduce from these facts either that ° Mst*e 
Ahmadi Bibi had a dominating personality or that by her im- 
portunities or pressure, she had obtained the deed of endowment 
from her husband for her personal benefit and for the advantage 
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of certain people, belonging to her father’s household. 

Syed Inayat Husain at the date of the execution of tl 
waqfnama was 60 years’ old. Though advanced in years he w 
in ful possession of his mental faculties and was.not lacking 
bodily vigour. As owner of the property, he was quite con 
petent to make a disposition thereof and to lay down conditio 
in conformity with his inclinations and wishes. If these conc 
tions are more favourable to the wife or to the members of h 
sister’s household, it cannot be inferred therefrom either as 
proposition of law or as an inference of fact that the said co: 
ditions were the result of domination exercised by the wife upx 
the husband. Where the wife is younger than the husband, the 
is no legal presumption that she is in a position to dominate ti 
will of her husband. 

The courts below, having examined and collated the enti 
evidence bearing upon the question of undue influence, ha 
unhesitatingly arrived at the conclusion that the plaintiff h: 
failed to substantiate the plea. The finding on this point mt 
therefore stand. 

The deed of endowment in question has been the subject 
severe criticism and it has been urged that the waqf was illusor 
the object of the waqf being,not to consecrate the property f 
the service of God but to tie up the property in perpetuity f 
the benefit of the wife and certain relations belonging to h 
father’s household. 

If Mir Inayat Husain had it in his contemplation to transf 
the property to his wife or his wife’s relations, he was fac 
with no impediment or obstacle in givtng effect to his wish 
by a different kind of instrument altogether. The property w 
not subject to any encumbrance. Mir Inayat Husain was n 
in debt. He was the fulleowner of the property. Accordi 
to the finding of the trial court, the dower of Mst. Ahmadi Bi 
was Rs.21,00@ and the whole of that amount was still unpai 
There was no legal bar to Mir Inayat Husain transferring t 
property to his wife with a view to wipe off the dower det 
Nothing stood in between to prevent Mir Inayat Husain fro 
making a gift of his entire property to his wife or to his wif 
relations, Again, there are no circumstances which affect t 
probability of a design on his part to create a waqf. He appea 
to have been a man, with a religious turn of mind. At the tir 
of the execution of the document, he had reached the mature a 
of 60. He had no progeny in the shape of sons or daughters 
their descendants. His brothers were Shias, whereas he was 
Qunnieand as the learned District Judge puts it, ; 

dt is a well known fact that converts are the most perverse 
all religionists. $ 

The cumulative effect of these facts makes it extreme 
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natural and probable that Mir Inayat Husain intended to execute 
a document of the nature and character which is now before us 
and that he, as a matter of fact, consciously executed the same 
with due deliberation and with full knowledge of its scope and 
legal effect. 

No hostile inference can be drawn from the fact that there 
was some delay in the mutation of names. We already know that 
the document was executed on April 7, 1922. The mutation was 
not effected till sometime in May 1923. . Under the terms of the 
document the settlor declared, in unequivocal terms, that he 
had extinguished his proprietary interest in his entire property, 
had made a waqf thereof for the sake of God, bad withdrawn his 
proprietary possession therefrom and had constituted himself a 
mutwalli for his lifetime. The finding of the lower appellate 
court is that the waqif had satisfactorily divested himself of his 
interest in the property as a private individual and that certain 
payments had been made to the beneficiaries of the trust, notably 
to his nephews and to the Qurania school of Jaunpur. A delay 
in the mutation proceedings, under the circumstances, does not 
and cannot lead to the inference that the object of the settlor 
was not to create a trust. Where the settler, after declaring the 
trust, appoints himself a mutwalli,,the vital factor, which counts, 
is the transmutation of possession and where the character of the 
possession has altered by reason of the fact that possession is no 
longer held in the exercise of any right of ownership but vicari- 
ously for the benefit of the objects of the trust, the waqf prevails, 
in spite of the fact that there had been no mutation at all or that 
there was some delay in®ffecting the mutation. 

In order to appreciate the arguments that the waqf was of 
an illusory character, it is necessary to summarise its essential 
features. ° 

In the opening portion of the instrument, the executant 
states that he has made, in good faith for the sake aÉ God, a waqf 
of his entire property detailed therein, without worldly object 
and in order to gain benefit in the next world and that he has 
withdrawn his proprietary possession therefrom. The document 
closes with the words “I have therefore executed this deed of 
waqf etc.”. 

The document proceeds to lay down a detailed scheme for 
the administration of the waqf property. The settlor has 
appointed himself as mutwalli for his lifetime. After his death 
Mst. Ahmadi Bibi, his wife, was to be the mutwalli. After her 
the tauliyat was to go to any child born of Musammat Ahmadi 
Bibi. In the absence of an issue the tauliyat was to vest*in the 
eldest son in the lineage of the eldest male issue of Mufammat 
Akhtari Bibi, who was the own sister of Ris wife, and the tauliyat 
was to continue in that line generation after generation. An 

15 
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Crt. option however was given to Mst. Ahmadi Bibi to nominate as 
i929  mutwalli under a registered instrument any issue of her own 
— sister's daughter, Mst. Abdunnissa Bibi or any other proper per- 
“GHAZANFAR son who must be najib-ut-tarfain (that is, of good descent on 
ay both his father’s and mother’s side). In the latter case, however, 
Awwant the settlor places an important restriction, and the passage con- 
taining the said restriction may be reproduced:— 

Sex, J. But in any case, the foremost and necessary condition is this 
that no one other than 2 Sunni, who is regular in saying his 
prayers and keeping fasts and who is a follower of Imam Abu 

z Hanifa (may God bless him) of whom I, the executant, am 
myself a follower, shall and can be appointed a Mutwalli. 

The settlor further reserves to himself the power 

to change or make alterations in the aforesaid line of males 

and adopt another method and appoint another mutwalli, if 

it seems reasonable in accordance with the conditions laid down 
in the instrument, 

The waqinama does not state what the net income of the 
property amounts to; but the courts below have found that 
it comes to Rs.1,500 per annum or Rs.125 per mensem. 

The waqfnama contains a detail of the objects upon which 
the income has to be spent and these details have been set out in 
the judgment of the trial couré and may be usefully reproduced 
with slight verbal variations:— 

(1) For providing the usual paraphernalia necessary for the 
upkeep of a mosque situate in Mohalla Fatehpura alias Muhalla 
Rasmandal and for’ paying the salary of the muazzin and other 
expenses relating to the mosque. 

s` (2) Rs.5 per mensem ought to be paid to the Qorania school 

maintained in the Jumma Masjid, Jaunpur. 

(3) For the annual celebration of Milad Sharif in a suitable 
manner and on a proper scafe on the 12th of Rabi-ul-swwal of 
every year. 

(4) (a) Fèr the repairs of the dedicated house. 

(4) For personal expenses of the Mutwalli. . 

a (c) For help and support of the indigent and the poor. 

(d) For other charitable and religious p 

i (5) For the payment of a reader of Qoran for the benefit 

‘ of the soul of the donor. 

(6) After the death of Mst. Ahmadi Bibi, for the payment 
of another reader of Qoran for her benefit. 

(7) Rs.5 monthly or Rs.60 per annum to each of his three 
nephews, namely, Ghulam Husain, Dildar Husain and Faiyaz Hu- 
sain and to their descendants for ever, “If any of them dies child- 
las, thé annual amount due to him shall be paid to the remaining 
aforesaid persons or to their male issue. In case of the absence 
of a male issue, it will be paid to a female issue. If perchance 
there remains none in their lineage at any time, the said amount 
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shall be spent on other charitable deeds........ Should the 
said persons or any one of their children desire to get the amount 
in a lump sum in lieu of the said profit of his share for payin 
the debt to be due by him, I, the executant, and after my dea 
every mutwalli shall have power to pay in cash at the rate of 
Rs.1,000 for each annual amount of Rs.60 aforesaid out of the 
income of the waqf property and obtain a deed of relinquishment 
of claim.” 

It has been argued that on a proper construction of this 
document, the settlor, in fact, transferred the bulk of the property, 
to his wife and after her, to the descendants of the wife’s sister 
from generation to generation and the effect of the document 
was to create a perpetuity in favour of the descendants of the 
wifes sister or of Mst. Obedunissa if Musammat Ahmadi Bibi 
so chose to elect. : 

The objects of the trust having been clearly defined in the 
instrument, it will be nothing short of a breach of trust on the 
part of the mutwalli not to fulfil those objects but to appropriate 
the usufruct for his or her personal benefit. No specific sum 
appears to have been set apart for the maintenance and support 
of the waqif in his character as waqif or in his character as 
mutwalli. It is, however, abundantly clear from the scheme of 
the entire document that the waqif or the mutwalli had to 
maintain himself out of a portion of the usufruct of the property 
but that it was imperative on him to give effect to the other 
objects which have been circumstantially detailed in the instru- 
ment. Under Section 3 of the Musalman Waqf Validating 
Act (Act VI of 1913), it is lawful for a Hanifi Musalman to 
create a waqf ister alia of his own maintenance and support 
during his lifetime. It was to be remembered that the aforesaid 
Act is an enabling statute and apparently this portion of the 
enactment was made with the object of removing the disability 
resulting from the view taken by some of the Mohammedan 
jurists that it was not lawful for the waqif to “eat” out of the 
waqf property. Under the Mohammedan law, a Mutwal who 
is not the founder of the trust, has no power whilst in health to 
appoint a successor or to formulate any scheme for succession to 
the office of the mutwalli. This restriction does not apply. to the 
founder of the waqf, who in reason and equity ought to have a 
free hand in the matter of nominating and appointing a mutwalli 
for the administration of the trust in presenti and in Ge down 
a detailed scheme as regards the succession to the office of the 
mutwalli. He is competent to nominate the successors by name 
-or to indicate the class together with their qualifications ffgm 
whom the mutwalli may be appointed or to invest the tnutwalli 
with power to nominate his or her successor after death or aban- 
donment of office. The fact that the settlor appointed his wife 
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as his successor to the tauliyat or invested her with power to 
appoint a successor from the male issue of her sister or from 
among any other proper person belonging to the founder’s family 
who were particular about their roza and namaz and fulfilled the 
further condition of being najib-ut-tarfain is not a circumstance 
which in any way militates against the provision of the Moh- 
ammedan law. It is patent that his brothers and the other male 
issues of the brothers’ family were all Shias and the founder may 
well have had conscientious scruples in appointing them as mut- 
wallis or in indicating them as a class from which a mutwalli 
might be appointed. In any case, the condition relating to the 
appointment of the mutwalli or the successor of the mutwalli 
is not indicative of the fact that the trust is illusory. 

The gift is further assailed on the ground that the amount 
set apart for charity and other pious purposes is comparatively 
small in amount and is of an illusory character because of its 
uncertainty. Since the passing of the Musalman Waqf Validat- 
ing Act the matter is now beyond the reach of controversy that 
the creation of an endowment for the maintenance and support 
wholly or partially of the family of the founder, of his children 
or descendants and for his maintenance and support during his 
lifetime is lawful, where the ultimate benefit is expressly or im- 
pliedly reserved for-the poor or for any other purpose recognised 
by the Mohammedan law as a religious, pious or charitable pur- 
pose of a permanent character. The objects of immediate benefit 
under the instrument are, the Qurania School, the celebration 
of Maulid Sharif, the help of the poor, the payment of a reader 
of Qoran, the repairs of the dedicated h8uses, the personal ex- 
penses of the mutwalli and payment of Rs.60 per annum to each 
of the three nephews. There is no uncertainty about these ob- 
jects. The provision regardiag the carrying on of these objects 
is not optional but mandatory and as such binding upon the 
conscience of the mutwalli or trustee. It is true that the amounts 
for many of the objects named above have not been allocated or 
defined, but the fulfilment of those objects is compulsory and is 
not left to the discretion of the mutwalli. The indigent or the 
poor share in the immediate present with the other objects of the 
trust. There is also an ultimate reservation in express terms in 
favour of other charitable deeds if the trust in favour of the 
nephews fails by reason of the extinction of their lines. Our atten- 
tion wss drawn to the decision of the Judicial Committee in re 
Mujib-un-nissa v. Abdul Rabim'. The legality and validity of a 
waqfnama executed by Munshi Syed Meharban Ali in October 1889 
wat in eontroversy. The Privy Council held that no waqf was 
validly ¢reated as the document was not properly presented for 
registration by or on beMalf of the settlor during his lifetime. 

i L LR, 23 AL 233 : ; 
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The Privy. Council further found that some of the conditions in 


mthe instrument were of an illusory character inasmuch as the waqif, 


«during the term of his superintendence, and after him every 


—<anutwalli had the power to spend or withhold expenses from the ' 


various objects of charity enumerated in the document and 
it was to be optional to him to create new allowances, to reduce, 
enhance or to put 2 stop to the allowances of the persons receiv- 
ing allowances. No other recipient of allowances or relative 
was to have power to take an account from the mutwalli. 

The main object of the instrument “was to create a family 
endowment and any liberality to religious and charitable purposes 
was left to an uncertain and discretionary amount. A from 
the fact that the instrument was created long before the Musal- 
man Waqf Validating Act, the terms of the FRE ti clearly 
indicated that the waqf was a family perpetuity in disguise. 
The conditions in the document in controversy now before us are 
essentially different. In Mohammad Shafiq Abmad v. Mobammad 
Mujteba’, the principal question for determination upon which 
the appeal hinged was as to whether the waqf in dispute was a 
private trust or a public charitable trust within the meaning of 
Section 92 of the Code of Civil Procedure, It was held upon 
the authority of Mujib-un-nissa’s case which has already been 
referred to and of Mobemmad Munhewwer Ali v. Razia Bibi, that 
the trust in question was not a public charitable trust and that 
the trust in favour of charity was negligible and illusory. The 
following remarks clearly differentiate- this case from the facts 
now before us. 

In the present cage, there was no obligation on the waqif him- 
self to spend any particular sum on charity. The amount to be 


spent by his successors is very small, both absolutely and relatively’ 


to the total amount of the income of the waqf and the discretion 
given to the mutwalli in spendin it is as wide as can possibly 


be; so that, as I have said, it would be prea T impossible to 


control him in dispensing it etc. 

There is nothing in the Mohammedan law i invalidate a 
waqf, where the objects of the endowment are clear and certain; 
simply for the reason that no defined portion of the property or 
specified amounts of the usufruct have been dedicated to charity 
or other religious, pious or charitable purposes of a permanent 
character recognised by the Mohammedan law. 

It has next been argued that the provision for the maintenance 


of the three nephews and of their descendants, generation: after- 


generation, offends against the rule against perpetuity and - is 


opposed .to the Mohammedan law as construed by the Privy- 


Council in a series of cases like Abdul Fattah Mohammad Ishaq V, 
Rassomay Dhar Chaudhri, and is not supported by Sectiofi 3 of 


1A. L R. 1928, AlL 660 32? A 86 
L R 22 LA 76 
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' the Musalman Validating Act of 1913. It is contended that th 


word “family”. in Section 3(A) includes only those persons re 
siding in the house of the settlor for whose maintenance he jm 
mainly responsible; and reliance is placed upon a decision of th 
Chief Court of Oudh in re Abdul Maabud Khon v. Newazish AmE 
Khan". ‘There is no doubt that this decision is an authority fo 
the proposition contended for as would appear fromthe followin» 
extracts: Family 
is a word which may no doubt have on occasions very wide con- 
notation but we consider that its meaning is limited in the pre- 
sent instance by the words “children and descendants” with whict 
it is associated, that is to say, that its application will not extende 
beyond persons whose maintenance can be required as more or les: 
incumbent on the plaintiff in the nature of things so as to partake 
of the character of the fulfilment of a pious obligation. It is 
difficult to see how the maintenance of such distant collaterals 
as cousins in the fourth or fifth degree can be viewed in any such 
light and the extension of the term “family” to such would 
logically involve its extension to much more distant kindred 
also. We consider that the correct meaning of the word “family” 
in the Sub-section is that it includes only those persons residing 
in his house far -whose maintenance the author of the trust is 
mainly responsible. 

With great respect, we find it difficult to subscribe to the 
above view. We are of opinion that the word “family” was in- 
tended to be used in this Section in a very large and extensive 
sense. The policy of the Act was to validate the creation of a 
waqf in perpetuity in favour of persons who happened to be the 
members of the family according to the pepular acceptance of that 


„term. Technically the word “family” may be taken to mean the 


collective body of persons who live in one house and under one 
head or manager; and incluges within its fold 2 household consist- 
ing of parents, children and servants and as the case may be 
lodgers or ders. Popularly, however, the term indicates per- 
sons descended from one common progenitor and having a com- 
mon lineage. The nephews of the settlor are in this sense the 
members of his family. It could never have been the object of 
the legislature to exclude persons who were related by blood 
merely by reason of the fact that they did not reside in the house 
of the settlor or that the settlor was not normally responsible for 
their maintenance. There is nothing in Section 3(A) to indicate 
that any such limitations were in the contemplation of the legis- 
lature. If these limitations are introduced, the result would be 
to considerably narrow down the scope and utility of the Act. 

e The word “descendants” in Section 3, Clause A has some 
Hearing upon the question under consideration. It clearly indi- 
cates persons descended €rom the settlor both in the male and the 


female line. A descendant is an individual irrespective of the 
"A. L R. 1925, Ordh 301 
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x proceeding from an ancestor in any degree. The daughter? Se 
ons and daughtérs’ daughters do not reside in the same house as 1929 
=a settlor and have no claims upon his bounty. It is clear that | —- 
escendants in the female line not residing in the house of the CM*™4*F 
<ettlor and not maintained by him are within the Act and cannot 
«e excluded from its purview. 
According to the rules of Mohammedan law as found in the 
mmuthoritative texts, it is lawful for a person to create a waqf in 
iavour of his kindred (Kerabatder or karabat_or zu karabat) and 
10 preference will be given to males over females (Amir Ali’s 
Tagore Law Lectures, 1884, p. 328). A nephew apparently is 
a karabatdar and as such a member of the settlor’s family. In 
Musharraf Begam v. Sikandar Jaban Begam, it was observed that 
the word “female” had been used in the Musalman Waqf Vali- 
dating Act in its broad popular sense so as to include all relatives 
more or less dependent on the settlor, and that a daughter-in-law 
living with an Indian house-holder is undoubtedly a member of 
his family in that sense. A daughter-in-law living in the same 
house as the settlor and maintained by him is undoubtedly a mem- 
ber of the family of the settlor. It was not intended in this case 
to lay down the rule that where a person. had community of 
lineage, being descended from a common progenitor, he was not 
a member of the family unless he resided in the same house as the 
settlor and was maintained by him and, indeed, the point did not 
arise. 
We dismiss the appeal with costs, l 
- Appeal dismissed 
26 A. J. R. 1180 et 1189 
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MA YAIT anv orHers (Defendants) Cova. 
VeTSUS 1929 
THE OFFICIAL ASSIGNEE (Plheintiff)* - os 
Transfer of Property Act, Sec. 6(8)—Will creating contingent interest Oct 28" 
—Capable of assignment. Loan 
Under a settlement the settlor transferred to trustees the pro- Arım 
perty on trust to allow the settlor during his lifetime to manage Lo» Tran- 
the property and to have the sole benefit of its income, and on Sie Joan 
his death during the life of the widow of the settlor and until wars 
the youngest son attained the age of 20 to distribute the income Sm 
in the manner provided in the document and after the youngest LaNctior 
child attained the age of 20, to sell the property. and divide the 
_ proceeds in equal shares between the children then surviving, the 
issue of any child who was dead to represent his father*s share. 
Held, that the disposition created, firs? of all, a vested interest in 
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Lord Athi» 
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all the children in the income of the property and, secondly, 
contingent interest in all the children in the Corpus in respect ¢ 
all the property until the youngest child reached the age of 2t 
Held, further, that the interest, both vested and contingent, of an 
child S capable of assignment and the transfer thereof was no 
prohibità. under Section 6, Clause (a) of the Transfer of Pro 
perty Act. 

APPEAL from a decision of the High Court of Judicature a 
Rangoon. 

A. M. Dunne, K. C. and E. B. Raikes, K. C. for the appellants. 

W. H. Upjobn, K.C. and G. A. Rink for the respondent, 

The following judgment was delivered by 

Loro Arxım—fThis is an appeal from the High Court of 
Judicature at Rangoon in a suit which was brought originally by 
one Ebrahim Moola, who was the assignee of one Maung Chit 
Maung. The plaintiff claimed to have a declaration of the interests 
of the assignor under a settlement made by the assignor’s father 
in the year 1908. The defendants, who are the present appellants, 
are the trustees of the settlement, and the defence to the suit was 
an allegation that the assignment was invalid by reason of its being 
iri breach of Section 6 of the Transfer of Property Act, Act IV of 
1882, which applies to the dispositions of this particular settlor. 
The clauses relied on are Claus» (2) of Section 6, which says: 

The chance of an heir-apparent succeeding to an estate, the 
chance of a relation obtaining a legacy on the death of a kinsman, 
or any other mere possibility of a like nature, cannot be transterred; 

and Clause (¢), which says that a mere right to sue cannot be 
transferred. 

The question at issue was whether thé rights that were given, 
if any, to the assignor of the plaintiff, the eldest son, were a 
possibility of a like nature of an heir-apparent succeeding to an 
estate and so forth, or were@ right to sue. That turns upon the 
construction of the settlement. Without going into it in detail 
it may be descsibed as an ordinary-settlement made in the settlor’s 
lifetime, by which the settlor transferred to the trustees a large 
amount of property, in substance, probably, the whole of his 
property, in trust to allow the settlor during his lifetime to 
manage the property, and to have the sole benefit of the income 
both from the immovable and movable property. The settle- 
ment then proceeded to declare certain trusts that should come 
into operation after his death. The trusts to come into operation 
after his death were that, as to the Property comprised in three 
schedules, the trustees, during the life of the widow and until 


’ the youngest child attained the age of twenty, were to distribute 


the inoome in the manner Provided, namely, that they were to 
pay 1,600 rupees a month to the widow, and to divide the 
remainder amongst the children, including the eldest son, Maung 
Chit Maung, the assignor of the plaintiff. After the youngest 


< 
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child attained the age of twenty, the property was to be sold, 
and the proceeds were to be divided in equal shares between the 
children then surviving, the issue of any child who was dead to 
represent his father’s share. There was a slight alteration in the 
trusts in relation to the pro comprised in the fourth 
schedule, because in that case the property was not to be distri- 
buted until the death of the youngest child, and it was to be 
divided then amongst the children living at that date. 

Now, it is plain that the result of this disposition was to 
create, first of all, a vested interest in all the children in the 
income of the property; secondly, it created a contingent interest 
in all the children in the corpus in respect of all the property 
until, at any rate, the youngest child reached the age of twenty. 
When the youngest child reached the age of twenty, the children 
who were alive at that date obtained a vested interest and a right 
to have the proceeds distributed among them as to the property in 
the first, second and third schedules. As to the property of the 
fourth schedule, all the children took a contingent interest until 
the death of the youngest child, and, as soon as the youngest child 
died, the children then surviving, and, of course, their issue, 
obtained a vested right to have the property distributed among 
them. ‘That is a very plain and ordinary settlement, and it gives 
very plain and well-understood rigHts to all the parties who benefit 
under the settlement: a vested right in the income, contingent 
rights in the corpus; and it appears to their Lordships to be 
plain that the contingent interest which the children took, whether 
they took it under the first, second and third schedules or under 
the fourth schedule, wes something quite different from 2 mere 
possibility of a like nature of an heir-apparent succeeding to the 
estate, or the chance of a relation obtaining-a legacy, and also 
something quite different from a pere right to sue. It is a 
well-ascertained form of property—at certainly has been trans- 
ferred in this country for generations—in respect of which it is 
quite possible to raise money and to dispose of it in any way that 
the beneficiary chooses. 

Their Lordships think, therefore, that the defence failed, 
and that the Courts were perfectly right in making the decree 
which was eventually asked for, not by the assignee himself, 
but by his assignee in bankruptcy, who succeeded to his rights. 

Their Lordships think it desirable to say that they are not 
prepared to accede to the whole of the reasoning of the Courts 
below, who seem, with great respect, to have treated the interest 
in the corpus as being a vested interest at the time of the assign- 
ment, when, quite akal, in their Lordships’ view, it wgs nat; 
nevertheless, it being of the nature that their Lordships have 
described, it was such an interest as coyld be assigned, and the 
Courts were, in their Lordships’ opinion, quite right in making 
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Crm the decrees complained of. It is not unnatural, as it appears to 
i929 their Lordships, that when the matter comes to be carefully 
*—— looked at, counsel for the appellants find it impossible to put 
Ma Yarr any different view before their Lordships from ae which hey 
tim haye already expressed; the case is indeed unarguable. 


OFFICIAL Their Lordships will humbly advise His Majesty that the 
AmoNE appeal be dismissed with costs. 
Lord Atkin Appeal dismissed 


Bramall and Bramall—Solicitors for the appellants. 
Holmes, Son and Pott—Solicitors for the respondent. 


Cava. DAL BAHADUR SINGH and orHers (Plaintiffs) 
1929 versus : 
ner BIJAI BAHADUR SINGH AND OTHERS (Defendants) * 


Indian Evidence Act, Secs. 32(3) and 33—Statement by Hindu widow of 
advanced age as to verbal euthority to adopt—Not against ber 


ead pecuniary or proprietary interest—Statement in mutation proceed- 

DUNEDIN ing inadmissible under Sec. 33. 

Paine In order to make Section 33 of the Evidence Act applicable, 
Sm GzoxgE it must be shown that thê party, against whom evidence given ` 
orm by a witness in a previous judicial proceeding is sought to be 

NOD 


used, had both the right and the opportunity to cross-examine 
and that the questions in issue were substantially the same in the 
first as in the second proceeding. A statement by a witness in a 
mutation proceeding in the Revenue Court cannot be used under 
Sec. 33 in a subsequent civil suit in fespect of the same pro- 
perty, inasmuch as the question in issue is not substantially the 
same in the two proceedings. 

A Hindu widow whoghad succeeded, to her husband’s estate 
on his death in 1860 adopted a boy to her husband in 1914 and 
in the course of the mutation proceedings in the Revenue Court 
consequefft on such adoption stated in her evidence that she had 
had verbal authority to adopt from her husband. The widow, 
- having died in 1915, her statement was sought to be used in proof 

of the said authority in a suit between the adopted son and the 
reversioner.’ Held, that the said statement was not admissible 
under Section 32(3), inasmuch as under the circumstances it 
could not be said to be against the pecuniary or proprietary 
interest of the widow at the time when she made it, nor under 
Sec. 33 as stated above. 
Heavy onus rests upon the party to prove the power to adopt. 
APPEAL from a decision of the High Court of Judicature at 
Aljahahad. f 
° L. DeGruyther, K.C. and B. Dube for the appellants. 
S. Hyam for the respendents. 
P. C. A. 105 of 1928 
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The following judgment was delivered by . 

Lonbo Bucxmaster—Their Lordships do not desire to hear 
he appellants further, for, in their opinion, this appeal must 
ucceed. It is brought against two decrees of the High Court 
f Judicature at Allahabad, dated December 23, 1926, both of 
ghich involve the only point that is now open for consideration, 
namely, whether or not power was conferred upon Musammat 
meee Kunwar by her husband Ajit Singh, to make an adoption 
0 

The facts of the case are these: Ajit Singh died in 1860, 
eaving Musammat Sultan Kunwar his widow. It is stated that 
re had anxiously hoped for heirs, but that hope had been dis- 
ippointed, and his widow was left without any son or daughter 
-o comfort her. She continued in her loneliness until 1914, and 
jn October 6 of that year she purported to adopt to her 
qusband one Amar Bahadur Singh. It is that adoption that is 
in dispute. So far as the documents and ceremonies are con- 
cerned it is not now impeached, the challenge is against the 
power to adopt and not the process by which the adoption was 
carried out. Consequent on the adoption the widow proceeded 
to obtain a mutation of names in the register, and for that 
purpose, of course, the fact of the edoption was a necessary piece 
of evidence. ‘These proceedings were opposed by the rever- 
sioners, but the officer before whom they took place had to 
decide the dispute on the basis of possession and if he was 
unable to satisfy himself on this point then he was under an 
obligation to ascertain by summary enquiry as to which of the 
parties was best entitled fo the property. f 

Musammat Sultan Kunwar died in or about October, 1915, 
and litigation ensued. Finally, the present suit was instituted 
by the reversioners against, among others, the adopted son in the 
Court of the Subordinate Judge of Allahabad. The Subordinate 
Judge on July 7, 1923, decided against the adoptione that decision 
was reversed by the High Court of Judicature at Allahabad, 
from which Court the present appeal proceeds. 

The only point now left for consideration is as to the nature 
and value of he evidence that has been put forward in support 
of the power of adoption. It consists of two elements, and two 
elements alone: one is contained in a statement made by 
Musammat Sultan Kunwar on the mutation proceedings, and the 
other is a statement by an old man properly given and received 
in evidence. The learned Subordinate Judge thought that the 
evidence of the lady was not admissible, and the High Court 
have taken a different view upon that point. ‘ pa 

Now, there are two sections, and two sections alone, bf the 
Indian Act, by virtue of which the respondents claim that the 
widow’s statement could be properly received. The first is 
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Section 32, Cl. 3. Under that section a statement of a dead person 
can be admitted when it is against the pecuniary or proprietary 
interest of the person making it. The principle upon which such 
statements are regarded as admissible in evidence is that in the 
ordinary course of affairs a person is not likely to make a state- 
ment to his own detriment unless it is true. But this sanction is 
manifestly wanting in the case of a Hindu widow who, after 
a lifelong enjoyment of her husband’s property, desires at the 
end to pass it on to her own relations, and for this purpose 
goes through the form of adopting her brother’s grandson, to 
effectuate which she is bound to allege authority from her 
husband. 

Section 33 is of a different character. It provides that— 

Evidence given by a witness in a judicial proceeding or before 
any person authorised by law to take it, is relevant for the purpose 
of proving in a subsequent judicial proceeding, or in a later stage 
of the same judicial proceeding, the truth of the facts which 
it states, when the witness is dead—as is the case here—or 
cannot be found; . . . . Provided that the proceeding was berween 
the same parties or their representatives-in-interest, that the 
adverse party in the first proceeding had the right and opportunity 
to cross-examine, and that the questions in issue were substan- 
tially the same in the firsteas in the second proceeding. 

It is suggested that there is some change in the language of 
the first of those provisions that haye been read, and that the 
words should be “that the adverse party in the-first proceeding 
had the right or opportunity to cross-examine”, eir Lord- 
ships are not prepared to accept that modification. They think 
that the true reading of the section is that the party had both the 
right and the opportunity of cross-examining. In this particular 
case the reversioners sought to cross-examine with regard to the 
creation of the power, and ®bjection was promptly taken that it 
was not the real issue in the mutation proceedings at all, and that, 
therefore, the® cross-examination was irrelevant. That objection 
was sustained, but, in spite of this, the cross-examination appeared 
still to filter through the objection, as it not infrequently 
does in some cases here. In the end there was no doubt that the 
Commissioner definitely ruled, and it is not disputed that his 
ruling was right, that the question as to the power to adopt was 
not in issue. The party therefore never had the opportunity or 
the right to cross-examine upon it. Therefore, under Section 33 
again the evidence is not admissible. 

It further follows from what has been said that the issue in 
the mutation proceedings was not substantially the same as in 
the present case, and accordingly under neither of these sections 
was the evidence properly admitted. That throws us back on 
the evidence of a person who is said to have been present when 
the power to adopt was conferred. He is an old man. No one 
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knows quite how old he is, and there is no exact reason given as 
to why he should have recollected except the circumstances that 
he gives, viz., that he found Musammat Sultan Kunwar unhappy 
and weeping, because she was to be left utterly helpless, and that 
she was consequently told to adopt. It is, of course, possible 
that the unhappiness from which she then suffered through 
her sense of loneliness might swiftly have passed away, but it 
is certainly remarkable that if she was given power to adopt as 
some solace for her sense of desolation, that she did not attempt 
to exercise that power, or, as far as one can see, refer to or act 
upon it in any way until some fifty years had elapsed. 

Their Lordships’ Board think it would be impossible to rely 
on this piece of evidence and this piece of evidence alone for the 
purpose of satisfying the very grave and serious onus that rests 
upon any person who secks to displace the natural succession of 
property by the act of an adoption. In such a case the proof 
requires strict and almost severe scrutiny, and the longer the 
time goes back from the date when the power was given to the 
time when it comes to be examined, the more necessary it is having 
regard to the fallibility of human memory and the uncertainty 
of evidence given after the lapse of such.time to see that the 
evidence is sufficient and strong. , 

Their Lordships are unable to find that the evidence of this 
old man alone can be relied upon as evidence sufficient for that 
purpose. It is at least important to notice that when a similar 
issue had arisen in which the guardian of the adopted son com- 
promised a dispute on his behalf, the guardian states in 
plain terms that Ajit Singh “had given no permission in writing 
to his widow to make any adoption”. That is not in dispute. 
“There is no witness of that time except an old man, and even 
he is not in his proper senses. I cagnot say whether or not Ajit 


Singh had given any permission before the said witness. But. 


the said witness is of that time. There is no evidgnce as regards 
verbal permission or permission in writing”. It is perfectly true 
that there is nothing to identify the witness referred to as this 
particular witness; but it certainly is remarkable that if there 
were other witnesses they were not produced, and if this is the 
witness, there is at least some indication given by the guardian 
of the minor that he was a witness whose evidence was not 
sufficiently firm to be relied upon for this purpose. 

It must be remembered in that case that the statement was 
being made on behalf of the adopted son, and that the guardian 
was compromising a claim made against him in respect of precisely 
the same matter. . 

There is no reason to support the suggestion that the guardian 
dishonestly gave away the rights of his ward, and, in the face of 
such a warning, their Lordships think it would be impossible to 
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place that reliance upon the evidence of the old man which it is 
essential should be placed upon it if the respondtnts’ contention 
in this case were to prevail. 

The High Court has undoubtedly based its judgment upon 
a view of the Act which their Lordships are unable to accept. 
They will accordingly humbly advise His Majesty that this appeal 
must be allowed and the decree of the Suber dias Judge restored, 
with costs here and below. 

Appeal allowed 
Barrow, Rogers and Nevill—Solicitors for the appellants. 
Douglas, Grant and Dold—Solicitors for the respondents. 


PRAMATHA NATH MULLICK (Applicant) 
Versus 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Opposite party)* 

Land Acquisition Act (I of 1894), Sec. 18—Objection to Collectors 
sward—Jurisdiction of Civil Court—Any other objectron not enter- 
tainable. 

"Phe jurisdiction of a civil court under the Land Acquisition 
Act is strictly limited to the consideration and determination of 
the specific objection taken by the owner to the Collector’s 
award; and if the only objection taken is as to the amount of 
compensation, the owner cannot subsequently invite the civil 
court to entertain an objection as to the measurement of land. 
APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. . 
Sir Gerald Hurst, K. C. and B. Dube for the appellant. 
A. M. Dunne, K. C. and K. Brown for the respondent. 
The following judgmentewas delivered by 
Sm Gzorce Lownpes—This appeal arises out of proceedings 
under the Land Acquisition Act, I of 1894. Certain lands of the 
appellant were required by Government for a public purpose. 

The usual formalities were gone through and awards were made by 

the Collector in 11 cases in which the appellant was concerned. At 

his request references were made to the Land Acquisition Judge, 

24 perganas, who slightly increased the Collector’s awards. The 

appellant carried the matter to the High Court where a further 

and more substantial increase was allowed, and he has now appealed 
to His Majesty in Council. The appellant’s grounds of appeal to 
the High Court and his objections to the High Court’s decree 
were voluminous, but only one question has been submitted on 
hig behalf to the judgment of this Board. 

It # contended that the measurements of four of the most 
valuable plots taken up, the compensation for which was fixed 
Š P. C. A. 98 of 1928 
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at Rs.1,000 per cottah, are incorrect, and that the appellant 
Damas been denied by the Courts in India the opportunity of 
pemproving their correct area. Their Lordships are accordingly invited 


to send the case back for the remeasurement of these plots. 
By Section 8 of the Act, after the intended acquisition has 


been notified, the Collector is to cause the land to be marked . 


«out and measured and a plan to be prepared. It is not disputed 
that this was regularly done and that the statutory notices were 
served on the appellant calling upon him to appear before the 
Collector and to state (inter alia) his objections (if any) to 
the measurements so made. The appellant did not admit the 
Collector’s area, but he tendered no independent measurements 
of his own and seems to have made no attempt to show that the 
Collector’s measurements were incorrect. Awards were made in 
all the 11 cases on March 10 and 11, 1921, and on April 14 
following the appellant claimed references to the Land 
Acquisition Court on the ground in each case that the 
award was insufficient, and that it should be referred to the 
Judge “for the determination of the proper compensation”. 
The awards were based on the Collector’s measurements but no 
question as to their correctness was raised. ‘The references were 
duly made by the Collector.on various dates between July 18 
and August 11, 1921. He stated in each case that 
objection was taken “to the valuation of the land only”. The 
cases dragged on for nearly three years, and it was not till April, 
1924, that the appellant raised any objection to the measure- 
ments. He then asked that Government should admit a larger 
area or in the alternatife that there should be a fresh measure- 
ment. This was refused by the Judge on the ground that the 
only objection before him was as to the amount of compensation. 
The appellant applied to the High Court for revision of this 
order but without success, The valuation proceedings then went 
on at considerable length before the Land Acquisition Judge, 
and on appeal from him in the High Court, with the result stated 
above. In the High Court the question of measurement was 
again raised, but de learned Judges, by whom the a was 
heard, upheld the previous decision. Their Lordships have now 
to consider whether it was right. 

The material section of the Act under which the references 
were made to the Court is Section 18, which is in the following 
terms:— : 

18—(1) Any person interested who has not accepted the award 
may, by written application to the Collector, require that the 
matter be referred by the Collector for the determination vf tht, 
Court, whether his objection be to the measurement of land, 
the amount of the compensation, the persons to whom it is pay- 

able, or the apportionment of the compensation among the persons 


m 
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The Section clearly specifies four different grounds of obje 
tion, viz.: (1) to the measurement of the land; (Z) to the amou: 
of compensation; (3) to the persons to whom it is payable, ar 
(4) to the apportionment., e distinctions between objection 
area and to amount of compensation are also borne out by oth 
sections of the Act; See Sections 9, 11, 19 (d) and 20 (c 
The appellant’s objection was manifestly only to the amou 
of compensation and was correctly so described by the Collecti 
in making the references. 

By Section 20 the function of the Court upon a referen 
being made is “to determine the objection” and only perso: 
“interested in the objection” are to be summoned before i 
and by Section 21 the scope of the inquiry is to be “restricte 
to a consideration of the interests of the persons affected by tt 
objection.” 

Their Lordships have no doubt that the jurisdiction of tł 
Courts under this Act is a special one and is strictly limited t 
the terms of these sections. It only arises when a specif 
objection has been taken to the Collector’s award, and it 
confined to a consideration of that objection. Once therefore 
is ascertained that the only objection taken is to the amount < 
compensation, that alone is thg “matter” referred, and the Cou: 
has no power to determine or consider anything beyond it. 

For these reasons their Lordships are of opinion that tł 
ruling of the Courts in India was right, and that this appe 
fails, and they will humbly advise His Majesty that it shoul 
be dismissed. ‘The appellant must bear the costs of the appes 

© Appeal disguised 

Clarke, Rewlins and Co—Solicitors for the appellant. 

T he Soliciior, India Office—Solicitor for the respondent. 


HARRY KEMPSON GRAY AND ANOTHER (Defendants) 
versus 
BHAGU MIAN anp oTHeErs (Plaintiffs)* 
Civil Procedure Code, Sec. 2(12)—Mesne profits—Correct test of asses 
ment—User of property by prudent man. 

The correct measure of mesne profits under Section 2(12) « 
the Code of Civil Procedure is not what the plaintiff has lo 
by his exclusion, but what the defendant has or might reasonab 
have made by his wrongful possession. Where the defendan 
cultivated indigo on the lands wrongfully in their possessic 

è for their special purposes and it was proved that the ordina 
° prudent agriculturist would have grown more profitable cro, 
thereon, eld, that, the defendants were liable to pay mesi 
profits, as if such profitable crops had been raised by them. 
*P.C. A. 3 of 1928 
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APPEAL frọm a decision of the High Court of Judicature at 
Patna. 

A. M. Dunne, K.C. and E. B.Reikes, K.C. for the appellants. 

B. Dube for the respondents. 


The following judgment was delivered by 


Sm Grorce Lownpes—The only question raised for deter- 
mination in this appeal is as to the basis upon which mesne profits 
should be ascertained in respect of the wrongful possession of 
agricultural land. - 

The appellants, who were the owners of an indigo factory, 
had for a number of years leased certain lands from the prede- 
cessors-in-title of the principal respondents, and had utilised the 
lands in growing indigo for the purposes of their factory. The 
lease having expired in or about November, 1919, the ndents 
became entitled to possession of the major portion of the lands. 
The appellants subsequently obtained a new lease of a small 
portion, which did not belong to the respondents, and refused to 
give up possession of the respondents’ portion, alleging them- 
selves to be occupancy tenants. The respondents sued to establish 
their title and were successful, a decree being passed in their favour 
for joint possession with the appellants and for mesne profits of 
an area of some 23 bighas. Afte? proceedings in appeal to the 
High Court the matter came again before the Subordinate Judge 
for the ascertainment of the mesne profits awarded by the High 
Court’s decree. A local enquiry was held by a Commissioner, and 
the Subordinate Judge eventually found a sum of Rs.19,869-11-11 
to be due to the respogdents, for which he passed a final decree 
in the respondents’ favour on August 15, 1922. The appellants 
again appealed to the High Court, alleging this amount to be 
excessive, but their appeal was dismigsed, and they have now by 
special leave appealed to His Majesty in Council. 

The calculation by the Courts in India was made upon the 
basis of the crops which the land was capable of þroducing. It 
was, in fact, planted with indigo, but the Courts found, and it is 
not disputed before this Board, that it was capable of producing 
more profitable crops, such as sugar-cane, wheat, tobacco, etc., 
crops which were in fact grown by the appellants cn other 
neighbouring lands. 

The question in their appeal is whether this was the correct 
basis of calculation. Their Lordships have no doubt that it was, 
though they are not altogether in agreement with the reasoning 
by which the learned Judges in India have reached this conclusion. 

“Mesne profits” are defined by Section 2(12) of the Code of 
Civil Procedure, 1908, as “those profits which the pegon iff 
wrongful possession [of the property in question] actually received 
or might with ordinary diligence have received therefrom”. 

17 
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The appellants’ first contention was that the rental valus 
of the land, which they put at Rs.5 per bigha, was the prope: 
criterion. This would no doubt ordinarily be so where th 
person charged had merely let the land out to others. In suck 
a case the rent that he received, if there was no evidence thai 
a higher rent could “with ordinary diligence”: have beer 
obtained, would be the measure of the profits for which he woulc 
be liable. But when (as in the present case) the wrong-doer. 
cultivated the land themselves, the definition above cited clearly 
makes the cultivation profits the primary consideration. 


Alternatively, the appellants contended that the actua 
cultivation having been in indigo, the indigo profits only shoulc 
have been allowed. But it is, in their Lordin opinion, clea: 
that in this case the growing of indigo was for the special pur- 
poses of the appellants, who were the owners of the adjacen 
factory. Apart from this there seems to be no reasonable doub 
that the ordinary farmer would have grown the other mor 
profitable crops, for which the land was admittedly adapted 
and upon which the calculation of the Courts in India wa 
founded. Their Lordships think that in all such cases the tru 
test must be what the ordinary prudent agriculturist would hay 
grown. i 


The learned Judges of the High Court came to the sam 
conclusion, but by a different process. They say in their judg 
ment that the rental test is inappropriate because the plaintiff 
(the respondents in this appeal) are themselves cultivators, an 
if they had been let into possession would undoubtedly hay 
cultivated the land and would not have let it out on rent 
Again, as to the crops, they say that the true test is what th 
plaintiffs would have grow if they had had possession. Thei 
Lordships are unable to accept this line of reasoning, though i 
has been poi&ted out to them that it has the sanction o 
previous decisions in India, which have been cited in the argu 
ment. The test set by the statutory definition of mesne profit 
is clearly not what the plaintiff has lost by his exclusion, bu 
what the defendant has or might reasonably have made by hi 
wrongful possession. What the plaintiff in such a case migh 
or would have made can only be relevant as evidence of wha 
the defendant might with reasonable diligence have receivec 
Their Lordships are in effect only repeating what was said b 
Lord Dunedin in delivering the judgment of their Board in 
recent case, in which the same argument was used. See Gurude 
Kunda Choudhury v. Kumar Hemendra Kumar Roy’. 


For the reasons above stated their Lordships will humbl 
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advise His Majesty that this appeal should be dismissed. The @™ 
appellants must’ pay the costs. TA 
Appeal dismissed 

Sanderson, Lee and Co.—Solicitors for the appellants. Hasir 
Francis and Harker—Solicitors for the respondents. Giir 








HUNSRAJ AND oTHERS (Defendants) 
versus oe 
BEJOY LAL SEAL AND OTHERS (Plaintiffs) * pants 
Transfer of Property Act, Sec. 108(j)—Power to stb-let—Does not 1929 
violate covenant against assignment. Dec. 12 
Under the Transfer of Property Act, a sub-lease for the |” 
unexpired residue of the term does not amount to an assignment ATIN 
of the lease-hold interest but only operates as a sub-lease. A Sm Joms 
covenant against an assignment is not broken, if it is expressly Wart 
subject to a power to sub-let. 
APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 
W. H. Upjobn, K.C. and J. M. Parikb for the appellants. 
Sir Gerald Hurst, K.C. and B. Dube for the respondents. 
The following judgment was delivered by 
Sm Jonn Warrıs—This is an appeal from a decree of the ssr Jobs 
High Court of Calcutta, reversing the decree of Page, J. ina Wells 
suit tried before him ender the ordinary original jurisdiction of 
the Court. 
The suit was brought to enforce a forfeiture for an alleged 
breach of a covenant against assiggment contained in a lease 
for a term of 61 years of premises in Halliday Street, Calcutta, 
made on August 23, 1910. On May 7, 1923, the rst and second 
defendants, who are the owners of the leasehold interest, executed 
a mortgage by way of sub-lease of the leasehold premises, sub- 
letting them for the unexpired residue of the term, and on 
January 25, 1924, the plaintiffs, who are the representatives of 
the original lessor, instituted the present suit to enforce a forfeiture. 
Both the Courts below held, following the English decisions, 
that an absolute demise by sub-lease for the unexpired residue 
of the term would operate as an assignment of the term and be 
2 breach of a covenant against assignment, but the Trial Judge 
held that, under the terms of the mort. of May 7, 1923, 
there was not such an absolute demise, whereas the Appellate 
Bench held that there was, and consequently that the plaintiffs 
were entitled to enforce the forfeiture. They accordingly allowed 
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the appeal and gave the plaintiffs a decree. 

Had the usual practice in England been followed of creating 
a mortgage of this kind by granting a sub-lease for a few days 
less than the unexpired residue of the term, the lessees as sub- 
lessors would not have parted with their reversion, and no 
question of assignment could have arisen. - 

The question having arisen in India, it has, of course, to 
be decided in accordance with the law, not of England, but of 
India; it does not, however, seem to have occurred to anyone 
in the Courts below to see, in the first place, before resorting 
to English decisions, whether under the law of landlord and 
tenant in India a sub-lease by a lessee for the unexpired 
residue of the term operates as an assignment of the term. 
That law is to be found in the Transfer of Property Act, 1882, 
which has now been in force for nearly half a century. Though 
founded on English law, and drafted in the first instance by 
eminent lawyers in England, it has only applied the English 
law in so far as it was considered applicable to India. It is not 
surprising to find that the rule, arising out of the special 
conditions of land tenure in England, that a conveyance to 
operate as a lease must reserve a reversion to the lessor finds no 
place in the Act. In India 3 lessor is expressly empowered to 
grant a lease in perpetuity, and is not obliged for that purpose, 
as in England, to grant a lease for lives, or for a term, with a 
covenant for perpetual renewal; and, similarly, a lessee as sub- 
lessor can create 2 sub-lease for the unexpired residue of the term 
with the same incidents as any other sub-lease. 

Leases in perpetuity are expressly ineluded in the definition 
of “lease” in Section 105 of the Transfer of Property Act. 

A lease of immovable property is a transfer of a right to enjoy 
such property, made for a certain time, express or implied, or 
in perpetuity, in consideration of 2 price paid or promised, or 
of money, a share of crops, service or any other thing of value, 
to be re&dered periodically or on specified occasions to the 
transferor by the transferee, who accepts the transfer on such 
terms. 


The transferor is called the lessor, the transferee is called the 
lessee, the price is called the premium, and the money, share, 
service or other thing to be so rendered is called the rent. 

The provision in Section 108 (j) that, in the absence of a 
contract to the contrary, a lessee may grant a sub-lease for the 
unexpired residue of the term in the same way as a sub-lease 
for any shorter term is equally clear:— 

a . (j) The lessee may transfer absolutely or by way of mort- 
° gage or sub-lease the whole or any part of his interest in the 
property, and any transferee of such interest may again transfer 
it. The lessee shii! not, by reason only of such transfer, 
cease to be subject to any of the liabilities attaching to the 
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- lease. Cyn. 
There is therefore no ground for the contention that in India 1929 
a sub-lease for the unexpired residue of the term operates otherwise = -—— 
ethan as a sub-lease. ` Henan 
It only remains to be considered whether in this lease there is geyor 
any contract to the contrary. The fifth and sixth covenants of Lar Sear 
the lessees with the lessor are as follows:— Sr Jobu 
Fiftb—That the said lessees shall be at liberty or shall have Wala 
the full power and authority without having recourse to pre- 
viously securing to that effect the consent of the said Lessor 
written or verbal to underlet the said demised land and the - 
buildings, structures, sheds, godowns, stables or any portion thereof 
to be so erected and built by them as aforesaid. 
Sixth—The said lessees shall have no power save amongst 
themselves as hereinafter mentioned to assign, transfer or in any 
way to alienate their right, title and interest upon the demised 
land and the buildings so to be erected by them thereon as 
aforesaid created by virtue of these presents ProvipEp neverthe- 
less that neither of the said lessees shall be entitled -to exercise 
the right of transfer or assignment among themselves as is 
hereinbefore reserved until 2 competent engineer to be approved 
by the lessor certifies that the construction of the buildings so 
to be erected on the demised lands as aforesaid is completed at 
a cost of not less than ten thousand rupees as is hereinbefore 
provided. 
The covenant against assignment, in their Lordships’ opinion, 
is clearly subject to the express power to underlet. All that the 
lessees have done in this case is to underlet, and no question of 
forfeiture arises. . 
This disposes of the appeal, and their Lordships are not 
called upon to express any opinion on the question as to which 
the Courts below differed, or on the contention raised for the 
first time before their Lordships by Mr. Upjohn, that a covenant, 
expressed as here, that the lessees “shall have no power” to 
assign has merely the effect of rendering such assfynments void, 
and cannot occasion a breach by the lessees “of the covenants, 
conditions, agreements herein contained and on their part to be - 
kept observed and performed according to the true intent and 
meaning of these presents” so as to involve a forfeiture. 
In the result their Lordships will humbly advise His Majesty 
that the appeal be allowed and the suit dismissed with costs 


throughout. ; 
; _ Appeal allowed 
W. W. Box and Co.—Solicitors for the appellants. 
Watkins end Hunter—Solicitors for the respondents. 
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ASHARFI LAL (Defendant) 
versus 
THE JUDGES OF THE HIGH COURT OF JUDICATURE A 
ALLAHABAD (Plaintiffs) * 

Legal Practitioners Act (XVIII of 1879), Sec. 13—Exclusive retaine 
by party of plesder—Acceptance of brief agashst that party—Un 
professional conduct. 

Acceptance of a brief and the institution of a suit by a pleads 
against 2 party whose exclusive retainer of the said pleader w: 
still running is an act in violation of the principles governin 
the conduct of legal advisors and constitutes grossly improps 
conduct in the discharge of his professional duty within tt 
meaning of the Legal Practitioners Act. 

APPEAL from a decision of the High Court of Judicature 4 
Allahabad. 

A. M. Dunne, K. C. and W. Wallach for the appellant. 

L. deGruyther, K. C. and E. B. Raikes, K. C. for the re 
pondents. 

The following judgment was delivered by 

Lorp Tomiin—This is an appeal from an order date 
January 23, 1928, of the High Court of Judicature, Allahabs 
whereby the appellant, a pleader practising at Agra, was suspende 
from practice for four years from the date of the order on tł 
ground that he was guilty of professional misconduct in respe 
of three out of six matters charged against him. 

The order was made after enquiry and report by the Distri 
Judge of Agra under Section 14 of the*Legal Practitioners A 
(XVII of 1879). The jurisdiction of the High Court to susper 
or otherwise punish a pleader practising in any subordina 
Court arises after report by the Presiding Officer of such su’ 
ordinate Court that the pleader has been guilty of any of t 
offences mentjoned in Section 13 of the Act. These offenc 
include fraudulent or grossly improper conduct in the dischar 
of his professional duty. 

Of the six charges made against the appellant, the thr 
upon which the High Court found him guilty were as follows:— 

(1) That having been standing Counsel of the Agra Unit 
Mills, Lumited, employed by Kunwar Ganesh Sinha since Ap 
25, 1925, on May, 27, 1927, you filed a vekaletnama on beh: 
of Major A. U. Jobn, 2 plaintiff in Suit No. 126 of 1926 
the Court af the Additional Subordinate Judge, Agra, ageis 
Kunwar Ganesh Sinha, the Agra United Mills, Limited, and otl 
defendants. 

ry * (2) That having been standing Counsel of the Agra Unit 
Mills, Limited, for over six years under an agreement not 
give advice or to tonduct cases against the Mills, and havi 
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obtained an increment to your retainer on the express under- 
taking that you would not appear for Messrs. John against the 
Mills, you advised Messrs. John in preparing their Case No. 84 
of 1927 against the Mills, and you got your junior, Mr. Baboo 
Lall, to file the plaint. 

(6) That in Suit No. 126 of 1926, in the Court of the Addi- 
tional Subordinate Judge, Agra, you made an unfair use of your 
position as legal adviser of the Agra United Mills, Limited, and 
forced the Mills to agree to give you a fee of Rs.12,000. That 
you did nothing for the Mills except to file your vekslatname. 

At the end of the hearing before their Lordships’ Board 
their Lordships being of opinion that the first and sixth charges 
had not been made out, but that the second charge was established, 
intimated that they would humbly advise His Majesty that the 
suspension should cease as from November 22, 1929. 

_ It is now necessary for their Lordships to give the reasons 
which led them to this conclusion. 

For this purpose a statement of the relevant facts is required. 

In 1920, Messrs. John Bros., the owners of a mill at Agra, 
sold the mill to the Agra United Mills Company, Limited. The 
sum of 50 lakhs of rupees, the purchase price or part of the 
purchase price, was satisfied by the issue to the vendors of deben- 
tures of the Company. There was a debenture trust deed, of 
which Messrs. John Bros. were the trustees. 

In January, 1921, the appellant was appointed standing 
counsel of the Company. He also from time to time acted on 
behalf of Messrs. John Bros. Their Lordships are satisfied that 
both the Company and Messrs. John Bros. were fully aware of 
the appellant’s position? and that neither of them raised any 
objection to it. f 

On January 31, 1924, the appellant wrote to the Company 
a letter setting out what he de&@ribed as “the terms we 
settled the other day about my fees, etc., for Court cases”. 
The letter was not answered, but their Lordshi® are satisfied 
that in subsequent transactions fees were paid by the Company to 
the appellant upon the basis of the terms set out in the letter. 

In 1924 a suit was launched by or in the name of the Company 
against the debenture holders, attacking the validity of the 
debentures. The suit was dismissed by consent on May 28, 1925. 
It does not appear that the appellant had any part on either side 
in this suit, but it may have brought to his mind the possibility of 
conflict between the respective interests of the Company and 
Messrs. John Bros. 

At any rate, on September 25, 1925, the appellant wrote to 
the Company a letter in which he referred to the possibility of*« 
conflict of interests between his two clients, and stated that "he had 
decided to give up Messrs. John Bros. and act only for the Com- 
pany. 
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Thereafter he ruled himself by the terms of, that letter, an 
their Lordships do not accept his story that, notwithstandin 
the letter, he was to be free to advise Messrs. John Bros. in re 
pect of their debentures in the Company. 

On May 20, 1926, Messrs. John Bros. and other shareholde 
of the Company filed a suit in the Court of the Subordina 
Judge at Agra against the Company and a number of firm 
companies and individuals who had acted or were acting as mana; 
ing agents of the Company or as directors‘or agents of suc 
managing agents claiming for the benefit of the Company again 


"the defendants other than the Company large sums alleged 1 


have been fraudulently misappropriated by such defendants « 
some of them. 

The defendants other than the Company held a majority « 
the shares in the Company and controlled the Company. ‘Tl 
appellant as pleader for the Company received his instructio 
from Ganesh Sinha, one of such defendants—Ganesh Sinha w 
managing director of the Darbhanga Trust, Limited, the mana; 
ing agents of the Company, and as such directed the affairs of tl 
Company. 

On August 4, 1926, the appellant, under instructions fro: 
Ganesh Sinha, made 2 statement to the Court to the effect tha 
as the suit was for the benefit of the Company, it was unnecessa 
for the Company to file any written statement. 

Later on in August, 1926, 2 suit committee was set up E 
the majority shareholders, which apparently desired to get r 
of the appellant as pleader on the record for the Company, ar 
on January 24, 1927, an application was made to substitute < 
the record as pleader for the Company one Din Dayal in pla 
of the appellant. ‘The application failed, the Judge saying “tha 
though figuring as a defen@ant, the Mills are virtually plaintif 
in the case.” 

In the m@antime, the appellant had made a claim to Gane 
Sinha to be paid Rs.15,000 as his fee as pleader for the Compar 
in the suit, calculated in accordance with the terms of the lett 
of January 31, 1924. 

Ultimately the claim was settled on March 17, 1927, Ł 
payment to the appellant of Rs.12,000. It is this payment whic 
is the subject of the sixth charge. 

On March 21, 1927, the Company received a notice dat 
March 17, 1927, from the debenture-holders of their intentic 
to enforce their debentures. 

On March 25, 1927, an answer to this notice was sent to tl 
debenture-holders. The answer was signed by Swarup, plead 
for Ganesh Sinha. It is said to have been drafted by the appellan 
This the appellant denies, but his denial was not accepted by tl 
District Judge or the High Court. The matter is, in their Lor 
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ships’ opinion, of little importance. In their Lordships’ opinion, 
the appellant at*this time or shortly afterwards made up his mind 
that in the debenture-holders’ suit, which was then being threaten- 
ed, he would act for the plaintiffs against the Company. At the 
same time, their Lordships are satisfied (and in this respect they 
differ from the High Court) that the appellant never intended to 
give up his position as pleader for the Company in the suit of 1926. 

On May 13, 1927, the appellant informed Ganesh Sinha of 
his intention to act, for the debenture-holders, and about the same 
time he accepted a brief for such debenture-holders. 

On May 14, 1927, the plaint in the debenture-holders’ suit 
was filed by one Babu Lal, who admittedly was the appellants’ 
junior, acting under his directions. 

On May 17, 1927, Ganesh Sinha wrote to the appellant, 
protesting against the appellant’s action and pointing out in 
effect that the appellant had, while acting for ne Company, re- 
ceived information which would necessarily embarrass him if he 
acted for the debenture-holders. The appellant’s answer on May 
21, 1927, was a long and violent letter, in the course of which 
he said, 

Please therefore note that I sever my connection with you 
absolutely from this date excepg that I insist on representing the 
unfortunate defendant Company, the Agra United Mills, 
Limited, in suit No. 126 of 1926, because I cannot resist the 
conclusion that if I am eliminated therefrom you will do your 
utmost to sacrifice it. Any effort to supplant me in order 
to serve your own dishonest ends will be resisted by all the 
force and energy J can command. 

On May 25, 1927, Ganesh Sinha cancelled the appellant’s 
vakalatnama, and applied to the Court in the suit of 1926 to re- 
move his name from the record as ghe Company’s pleader, and 
on the following day his name was removed on the ground that 
bis vakalatnama had been cancelled. In the course pf the hearing 
of this application Ganesh Sinha made a declaration to the effect 
that the Company had always been treated as a co-plaintiff and 
would continue in future to accept the status of co-plaintiffs. 

On the day on which the last-mentioned application was made 
the appellant applied by petition to the District Judge for advice 
as to whether he could properly appear for the plaintiffs in the 
debenture suit. This petition was forwarded to the High Court 
by the District Judge, and on May 31, 1927, the High Court 
told the District Judge that the appellant must decide this matter 
for himself. 

On May 26, 1927, the Company, acting through Ganesh 
Sinha, petitioned the District Judge under the Legal Practétioners 
Act to take action against the appellant on the ground that he 
had been guilty of professional misconduct. The charges were 

18 
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further expanded in a second petition on May 28. 

On May 27, 1927, the appellant filed a vakalatnama in the 
suit of 1926 on behalf of one of the plaintiffs. The Company, 
through Ganesh Sinha, at once applied to the Court to prevent 
the appellant from doing so. The Subordinate Judge refused to 
interfere, saying, 

I do not think there is anything to preclude him from doing 
so, as the Mills Company has been and is being treated virtually 
. as a co-plaintiff, the suit being for its benefit. 

Subsequently the defendants in the suit of 1926 raised upon 
the pleadings an issue as to the validity of the debentures, and 
this apparently led the Additional Subordinate Judge to take 
the view that the appellant could not continue to act for one of 
the plaintiffs in that suit. 

Out of this confused welter of happenings one thing only 
emerges clearly, that the appellant had no true appreciation of 
the principles which should govern the conduct of a professional 
legal adviser. This is the more apparent because, in regard to 
the matters the subject of the first and second charges, he affected 
no concealment in what he did, but openly asserted his right to 
pursue the course he had marked out for himself. 

Their Lordships are of opinion that the appellant, in making 
himself responsible for the filieg of the plaint in the debenture- 
holders’ suit and in accepting a brief from the plaintiffs in that 
suit at a time when his exclusive retainer in favour of the Company 
was still running, acted in violation not only of the principles 
which govern the conduct of a legal adviser, but of the ordinary 
principles of good faith as between man and man. Their Lord- 
ships do not think that such a course would have been justified 
in the circumstances of the present case even if the retainer had 
been first determined. In their Lordships’ judgment, the conduct 
of the appellant was irregula? in form and improper in substance, 
and was “grossly improper conduct in the discharge of his pro- 
fessional duty’*within the meaning of the Act. 

Their Lordships therefore think that the second charge was 
made out. 

With regard to the first charge, based upon the appellant 
having acted for a plaintiff in the suit of 1926 after his retainer for 
the Company was determined, their Lordships are impressed by 
the contemporaneous facts that the Subordinate Judge approved 
the course pursued by the appellant, and that Ganesh Sinha had 
declared to the Court that there was no conflict of interest in the 
suit of 1926 between the Company and the plaintiffs. The view 
taken by the learned Subordinate Judge does not commend itself 
te their Lordships, but they do not think that in the circumstances 
which have been indicated the conduct of the appellant in this 
matter, though unwise and to be regretted, amounted to “grossly 
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improper conduct in the discharge of bis professional duty.” 

The sixth charge is of a different character. It is in the nature 
of a criminal charge. It is one which demands precision in state- 
ment and strictness in proof. It was in fact framed in vague 
terms, giving no indication of the real gravamen of the charge, 
and in their Lordships’ opinion the evidence adduced was insuffi- 
cient to establish it. 

The appellant has been suspended from practice since January 
23, 1928. ‘Their Lordships are of opinion that the appellant will 
have been adequately punished if the suspension ceases as from 
November 22, 1929, and that the order of the High Court should 
be varied accordingly, but without any variation in that order so 
far as it relates to costs. 

Their Lordships will therefore humbly advise His Majesty 
accordingly. 

There will be no costs of this appeal. 

T. L. Wilson—Solicitor for the appellant.’ 

The Solicitor, India Office—Solicitor for the respondents. 
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IN RE DEHRA DUN MUSSOORIE ELECTRIC TRAMWAY 
CO., LTD * 

Companies Act (VII of 1913)—Rules framed by the Allababad High 
Court under Rr. 54, 55, 57 and 58 and Sec. 105 of the Act— 
List of contributor®s, application for removal of neme from— 
Shares purchased with motive of ulterior gain—Gollateral agree- 
ment invalid, effect of—Contract to purchase shares cannol be 
vitiated because collateral contract yn-enforceable. - 

Applicant purchased shares because he thought that by doing 
so he would be able to induce the company to give him a 
contract for selling goods to it on adventageous*terms and, sub- 
sequently, he and the company did enter into the contract, agree- 
ing thereby that subscription be paid either by deductions out 
of monies payable to applicant for goods supplied or in cash. For 
a number of years applicant professed to enforce all the rights 
of a shareholder. The company, eventually, went into liquida- 
tion and the collateral agreement was declared by the court to 
be illegal as contravening the spirit of Sec. 105 of the Companies 
Act. 

Held, that the contract to purchase and sell the shares was in 
itself a perfectly valid contract and the applicants could not 
have their names removed from the list of contributories, on the 
ground that the allotment of shares was illegal being baged on % 
void contract. Is re Richmond Hill Hotel Co., Elkington’s case, 
[1867] L. R. 2 Ch. A. 511, In re General Provident Assurance Co., 

Misc. Case 96 of 1926 
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Bridge’s case and In re Paraguass Steam Tram Road Co., Black 
and Co.’s case, 8 Ch. A. 254 referred to. $ 

A contract to take shares cannot be vitiated because a collateral 
contract happens to be un-enforceable by law. 

“Motive” can never be enquired into in considering the validity 
or otherwise of a contract. . Thomas v. Thomas, 2 Q. B. 851 
followed. j 

A party has no right to move the court to rectify an alleged 
error when that party has allowed the time given to him by the 
rules, to make the application pass by. 

APPLICATION of Messrs. Hansraj Gupta and others. 

S. N. Banerji and Shiva Prasad Sinha for the applicants. 

Kailas Nath Katju for the Official Liquidators. 

The judgment of the Court was delivered by 

Muxerji, J.—This is an application on behalf of the legal 
representatives of one Lala Raghu Mal to have their names removed 
from the list of contributories. 5 

This application has been made as the result of our judgment 
delivered on May 14, 1929. It appears that Lala Raghu Mal subs- 
cribed for a number of shares. Later on, on August 12, 1922, 
he was induced to subscribe for a large number of further shares 
(10 thousand ordinary shares at Rs.10 each and 250 preference 
shares at Rs.100 each). On the same day, he made applications 
for shares and the managing agent of the company handed over 
to him a draft letter, which the company was to send, later on, 
in confirmation of the arrangement, in view of which Lala 
Raghu Mal subscribed for the additional shares. On September 
13, 1923, the company confirmed the arrangement, by three 
letters, copies of which are to be found in the affidavit filed with 
the petition, under paragraphs 7 and 8. By virtue of the letters 
written by the company the representatives of Lala Raghu Mal 
claimed before us a large sut of money on the ground that the 
company had committed breaches of contracts and the claimants 
were entitled eo a large amount of damages. We held that the 
agreements were void, being in contravention of Sec. 105 of the 
Indian Companies Act. ‘The applicants, thereupon, now say 
that if the agreements, on the basis of which they had claimed, 
are invalid, such must be the case with the purchase of shares. 
They, therefore, ask that their names should be removed from 
the list of contributories. 

On behalf of the official liquidators two points have been 
raised. One is that the application is barred a time and the 
second is that on the merits, applicants are not entitled to 
succeed. 
e° At learned counsel appeared from the Calcutta High Court, 
together with a counsel of this Court on behalf of the appli- 
cants, and we have heafd him and the learned counsel for the 
official liquidators. The points to be decided are (1) whether the 
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«pplication is within time and (2) whether the allotment of 
hares was illegal, being based on a void contract and whether, 
cherefore, the names of the applicants should be removed from 
<he list of contributories. 

On the first point of limitation, the learned counsel for the 
official liquidators argued that the applicants’ names were ordered 
to be brought on the list of contributories so early as on July 19, 
1927 and that, therefore, they could not come up to the Court, 
for removal of their names, after the expiry of 30 days of. that 
date, under R. 58 of the rules framed by this Court under the 
Companies Act. Mr. Banerji, who has appeared on behalf of 
the applicants, argued that no notice was ever issued to or served 
on his clients as required by Rule 57 of the rules framed by 
the courts and that, therefore, limitation has not even begun 
to run against his clients. He further argued that it was always 
open to the court to rectify errors in the list of contributories 
and that this is contemplated by Rule 54 itself. 

We need not decide whether the court has got or not, power 
to rectify the list of contributories at any time. We shall assume 
that it has got that power. But the question is whether a party 
has a right to move the court to rectify an alleged error, if that 
party has allowed the time given toghim by the rules, to make the 
application, pass by. 

The Rules 54 to 58 of the Company rules framed by this 
Court, bear on the question. Unfortunately, they are not very 
clear, though they have been taken mainly from the English rules. 
The modification made in the English rules has created a certain 
amount of difficulty. ‘Putting however the same construction, 
as the learned counsel for the applicants wants, it would appear 
that the official liquidator is charged by Rule 54 to frame a list 
of contributories. Having done so, ¢e has to obtain from the 
Court appointment of a date for settlement of the list. A 
notice is to be given by the official liquidator to each and every 
person whom he has proposed to bring on the list of contri- 
butories of the date so fixed by the Court. On the date fixed, the 
Court is to settle the list of contributories; see R. 55. ‘Then, 
Rule 57 gh that when the list has been settled, the official liquida- 
ie is ive a new and fresh notice to every person who has 

y placed on the list of contributories, telling them 
ie if they wanted to have their names removed from the list 
they must apply within 30 days of the delivery of the notice 
to them. Rule 58 says that no application shall be heard if 
it is beyond 30 days, unless the Court finds reason to extend the 
time. The contention of Mr. Banerji is that this second “notice 
required by Rule 57 was never issued to his clients and that 
therefore his clients’ application is within time. Dr. Katju’s 
objection to the interpretation put by Mr. Banerji is that the 
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Rules, if this interpretation were adopted, would allow two oppo: 
tunities to the same party to contest the action of the offici: 
liquidator in placing them on the list. The Rules are open t 
this objection. It may be that the idea was that the procedur 
obtaining in England, of allowing the official liquidator to finall 
settle the list of contributories should be modified by letting tt 
company Judge do it with the assistance of the official liquid: 
tor. After the list has been settled, a notice is to go to all tho 
who have been brought on the list, as finally settled. As 
notice is also to be issued before the list is finally settled, eac 
proposed contributory, thus, gets two chances to dppear befor 
the Court. 

What has happened in this particular case is that the appli 
cants appeared at the first chance, viz., on January 7, 1927 
They did not object to their name being entered in the list c 
contributories. They only asked that the entry in the list c 
their names should be postponed. The application containe 
several other prayers. It was heard and ultimately decided o 
July 19, 1927 and the prayer for the postponement of th 
entry of the names of the applicants in the list of contributorie 
was refused. July 19, 1927, then, is the latest date, on whic 
the applicants’ names were, itemay be said, ordered to be entere 
in the list of contributories. The question now is whether tk 
applicants should have had a second notice under Rule 57. W 
do not think that they were entitled to any further notice. The 
appeared by counsel and their case was heard at length. The 
never objected to the entry of their names. All they wanted w: 
that there should be postponement in the entry, till a certai 
date. In the circumstances, we are of opinion, that no issu 
of further notice of the order of July 19, 1927, was necessary 
This is conclusive against the applicants, unless they may appl 
for a review of judgment. Mr. Banerji for the applicants h: 
clearly told ws, that his application is not one for a review o 
judgment. Section 202 of the Indian Companies Act lays dow. 
that rehearings of any order or decisions made or given in th 
matter of the winding-up of 2 company may be had in the sam 
manner and subject to the same conditions in which they ma 
be bad from any order or decision in the same court in case 
within its ordinary jurisdiction. ‘That being the. rule, we do nc 
think that we shall be justified in exercising, in favour of th 
applicants, any powers that we may possess, in the shape of in 
herent jurisdiction to rectify the errors in the list of contributorie 
The result is, the application is incompetent, being too late. 
e° As we have heard the case on the merits as well, we woul 
like tò decide it on the merits also. 

The learned counse? for the applicants has taken his stand o. 
the Indian Contract Act and has argued thus:—The applica 
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«ons for shares given on August 12, 1922 were given because 
ala Raghu Mal expected that the company would give him 
ertain contracts on which Lala Raghu Mal would make some 
erofits. This Court held that the agreement on the part of the 
ompany to give Lala Raghu Mal these contracts and some bene- 
its, in the matter of contracts already given to others, amounted 
o an illegal agreement, as contravening the spirit of Sec. 105 
f the Indian Companies Act and could not be enforced. As 
he consideration for subscribing for the shares failed, the con- 
wact of taking shares also failed. The names of the applicants 
ire, therefore, on the list of contributories, on the basis of an 
legal contract. The names should, therefore, be removed. 

On the face of it, the argument looks attractive and plau- 
sible, but when closely examined, it will be found to be full of 
€allacies. The contract of purchase of shares was a completed 
contract when Lala Raghu Mal signed the applications and the 
applications were accepted by the company and shares were allot- 
ted to Lala Raghu Mal. The consideration for Lala Rahgu Mal’s 
applications was the allotment of the shares to him and his eligi- 
bility to receive dividends if and when the company declared 
them. The sale by the company of the shares had for its 
consideration Lala Raghu Mal’s money. Thus, the contract to 
purchase and sell the shares, in itself, was a perfectly valid con- 
tract. 

But, it is said, Lala Raghu Mal would never have entered 
into the contract if he had known that the other contract, into 
which he was to enter, viz., the contract of supply of goods to 
the comp on certaig advantageous terms was likely to be 
a bad ien law. This may be so, and is perhaps so, but it 
cannot be said, that this other contract was a ‘consideration’ or 
‘object’? of the contract to purchase. and sell shares. Under 
Sec. 23 of the Indian Contract Act the ‘consideration’ or ‘object’ 
of an agreement is lawful unless it is of a kind described in the 
Section. We have already pointed out that the ‘consideration’ or 
‘object’ of the contract of purchasing shares had nothing illegal 
in them. The other contract, as to supply of goods was not 
a consideration or object of the contract of purchase of shares. 
lt may have supplied the motive for the pu of shares, but 
‘motive’ is essentially different from both consideration and object. 
We shall come back to the question’ of ‘motive’ presently. Let 
us, for the present, find out whether the contract for supply 
of goods was a consideration or object of the agreement to subs- 
cribe for shares. Lala Raghu Mal subscribed for the shares be- 
cause he thought that by doing so, he would be able to induce 
‘the company to give him a contract for selling goods to jt on” 
advantageous terms. It is certainly not he case that Lala Raghu 
Mal was to sign the applications for the shares only after he had 
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got the contracts. This had to be conceded clearly by Mr. Banerji 
who admitted that he could not argue that the giving of ‘he 
contract for supply of goods was a “condition precedent”—tc 
borrow an English expression—to the subscription for the shares. 
The contract for supply of goods was to be given from time to 
time and this period, during which contracts were to be given, 
was likely to oe for several years. It was agreed that if the 
tramway was laid from Rajpur to Mussoorie hills, even in that 
case, Lala Raghu Mal would have a right to supply the neces- 
sary goods. From no point of view whatsoever can it be said 
that Lala Raghu Mal agreed to subscribe for the shares only 
if he, beforehand, got the contracts and the benefits which he 
hoped to get from the contracts. Thus the contract for the 
supply of goods was neither an object nor a consideration for the 
contract to purchase the shares. The utmost that can be said, 
therefore, is that the agreement for the supply of goods consti- 
tuted a ‘motive’ or perhaps ‘the motive’ for Lala Raghu Mal’s 
purchasing the additional shares worth 1 lakh and 25 thousand 
rupees. 

‘Motive’, however, can never be enquired into in considering 
the validity or otherwise of a contract. The, word ‘motive’ 
does not find a place in the [ndian Contract Act. In England, 
it has been held that motive is no consideration for a contract. 
Anson in his “Law of Contract” (16th edition, 1923) at page 102 
deals with the subject. He quotes the case of Thomas v. 
Thomas' and points out that it was held that the desire on the 
part of the executors to carry out the wishes of the deceased 
would not amount to a consideration.e Then he quotes the 
following from a judgment:— 

Motive is not the same thing as consideration. Considera- 
tion means something gf value in the eye of law moving from 
the plaintiff. 

It seems clear to us that whatever might have been the 
subject in view (motive) of Lala Raghu Mal in subscribing for 
the shares,-it was a matter entirely for him and had nothing to 
do with the legal aspects of the otherwise perfectly valid con- 
tracts of purchase of shares. In view of the Indian law, there- 
fore, the applicants are not entitled to succeed. 

The case has been considered in view of the English law 
and English precedents and ‘there is an abundant authority to 
show that in the circumstances of this case the applicants are 
not entitled to succeed. 

In the language of the English law, the agreement between 
Yala Raghu Mal and the Company that the latter shall place 
‘orders, for certain goods with the former and would give him © 
certain commissions on orders already placed elsewhere was only 


a “collateral agreement” and did not constitute a “condition pre- 
12 Q. B. 851 
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cedent” to Lala Raghu Mal subscribing for the shares. This, we 
think, is perfectly plain. We have already stated that Mr. ee 
the learned counsel for the applicants, had to concede that the 
agreement for supply of was not a condition precedent 
to the contract for purchasing shares. The two agreements 
therefore were collateral to each other and one did not consti- 
tute the consideration or object (to quote again words of the 
Indian Act) of the other. 

Coming to authorities, we shall quote only three, but before 
we do so, we may mention that the text-book writers all take 
the same view. Palmer in his Company Law (12th edition, 
1894) at page 115 puts the law in the following language:— 

A distinction of a very material kind exists between an appli- 
cation with a condition precedent annexed, and an application 
with a collateral agreement or condition subsequent. In the 
latter case, the applicant on allotment becomes a shareholder is 
praesenti absolutely, with only a right to enforce (if valid) the 
collateral agreement or condition subsequent against the company. 

He quotes several cases, two of which we propose to examine. 
Buckley in his “Company Acts” (10th edition, 1924) at page 60 
says: 

7 If the condition be not precedent, but collateral or subsequent, 
and the contract be executed bp allotment, notice and registration, 
the allottee is bound. 

Out of the cases, on which these statements of law, in the 
text-books are based, we propose to examine three. One is In 
re Richmond Hill Hotel Co., Elkington’s case’. In this case, the 
shares of a certain hotel were for sale. Messrs. Elkington were 
manufacturers of plat& and cutlery. One of the promoters of 
the company agreed, and the agreement was subsequently con- 
firmed by the company, that Messrs. Elkington were to subscribe 
for 150 shares of £10 each on payment of only 10s. per share, 
that they were to have a right to supply plates and cutlery to the 
value of £3000 and that until all ie goods whi#h they agreed 
to supply had been supplied, and until they had received full 
payments in cash, they would not be called upon to pay any 
further calls. Messrs. Elkington paid £2 to the share, but re- 
ceived no orders and the company went into liquidation. The 
question arose whether the Elkin could be placed on the list 
of contributories, Vice-Chancellor Wood, V. C. held that they 
must not be put on the list of contributories. The decision 
was reversed and their liability was held established. The learned 
Lord Chief Justice who decided the case pointed out that Messrs. 
Elkington agreed to become members and shareholders in prag- 
senti with a collateral agreement as to what should be thg effece 
of their so becoming shareholders. He pointed out that Messrs. 
Elkington were already on the list of shareholders, they were in 
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a position to sell the shares, they would have got the dividends, 
if any had been declared, and were thus for all purposes de facto 
shareholders of the company. The agreement that certain g 
were to be purchased was held to be a collateral agreement. In 
the case before us, Lala Raghu Mal became a shareholder as early 
as August 12, 1922, and possessed all the rights and privileges 
of shareholders. Indeed, till the year 1929 he and after him, 
his legal representatives professed to enforce all the rights that 
he acquired by virtue of being shareholders. In the claim made 
against the company (disallowed by us) they asserted the fact 
that they had become shareholders in view of the collateral ad- 
vantages they were to get. It is too late in the day to say that 
they were never shareholders and their names should not have 
found a place in the list of members. 
- In the case of In re General Provident Assurance Company, 
Bridge’s case®, the person who objected to be brought on the list” 
of contributories was one of the local agents of the company 
ordered to be wound-up and his business was to canvass for shares. 
In order to be able better to induce persons to take shares in the 
company, he himself took some shares, it being agreed that he 
would not pay for the shares except in a particular way, namely, 
out of the commission to begearned by him. ‘Their Lordships 
affirming the decision of the Vice-Chancellor, said (at p. 308): 
Bridger was to become a shareholder in praesent: in order that 
the world might see him a shareholder and that he might go 
about saying that he was one. Hus application for shares was 
made in the usual form undertaking to accept the shares applied 
FOL bo cere fees and authorise the diregtors to enter his name on 
the register for the number of shares so allotted . . . . There may 
have been an agreement that his calls were to be paid only 
in a particular way, but he agreed to be a shareholder in praesenti 
and cannot be heard to%ay that he was not a shareholder because 
he had entered into that collateral agreement. 

In the cæ just cited, while the motive of Bridger was that 
he would be able to induce people all the better, by himself be- 
coming a member of the company, and, incidentally, thereby 
would be able to earn more commission for himself, in the case 
before us, the motive of Lala Raghu Mal was to be able to earn 
more profits by the agreement to fc the monopoly of supplying 
goods to the company. The fact that it was agreed that the 
subscription should be paid either by deductions out of monies 
payable to Lala Raghu Mal for goods supplied or in cash was 
entirely a collateral agreement. If that agreement failed, it did 
not mean that the factum of Lala Raghu Mal’s becoming a share- 
bdlder* disappeared and his liability to contract ceased. 

The third case which we would consider is Im re Paraguassu 


Steam Tram Road Co., Black and Co.’s caset. The facts as given 
“s Ch A 254 


ALL. J. Re HIGH COURT 147 


in the head-note are as follows:— 

A contractor agreed with a company to supply them with 
steam engines at a fixed price and to take shares in the company, 
payment of the calls on which should not be enforced until at 
least two engines should have been paid for and the contractor 
might set off against the calls the money due to him. The con- 
tractor took shares accordingly and made two engines for the 
company, which were not taken by the company or paid for 
The company was afterwards ordered to be wound-up by the 
court and a call was made by the liquidator. 

The contractor’s liability was upheld. The case mainly 
turned on the question whether the contractor could set off against 
his liability the money that he was entitled to claim against the 
company. The case is only incidentally an authority on the 
question before us. Lord Shelbourne, L. C. said at p. 258: 

I should have thought, until I heard this argument, that it 
was much too late for any one to suggest that in 2 question with 
creditors, a registered shareholder could possibly be taken off the 
list on the ground of anything contained in such an important 
agreement as that of the 20th of October. That is not the 
contract between himself and the company under which he is 
constituted a shareholder, but it is the collateral and preliminary 
contract, though no doubt made in the expectation of his be- 
coming a shareholder in’ consequence of the arrangement then 
made. 

His Lordship’s words are clearly applicable to the facts of 
the present case. The contract by which Lala Raghu Mal became 
a shareholder was not the agreement constituted by the three 
letters of September 13, 1922, but by his applications of August 12, 
1922 which were subsequently accepted by the company and on 
receipt of which shares were allotted to him. That is the con- 
tract which is to be now enforced against Lala Raghu Mal’s legal 
representatives. The fact that the®contract was entered into 
“in the expectation of” (to quote Lord Shelbourne’s language) 
some ulterior gain, would not affect the contract étself, which is 
in every way a valid one. Lord Shelbourne further pointed out 
that it was settled law that although a contract might be avoided 
before the winding-up proceeding started, it could not be avoided 
after the winding-up order (p. 259 of the report). 

We need not multiply authorities, but it seems to us to be 
settled law that the conract to take shares cannot be vitiated be- 
cause a collateral contract happens to be un-enforceable by law. 

In the result, the applicants’ prayer must be rejected and 
it is hereby rejected. They must pay the official liquidator’s 
costs which should be assessed as if the present application were 
a miscellaneous application under the ordinary jurisdiction’ of the 
High Court, the valuation being Rs.1,25,000 and interest dt 9 per 
cent per annum. A week to certify the*fee. 

Application disallowed 
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JAGESHAR (Applicant) 
VETTES 
KING-EMPEROR (THROUGH UMAR KHAN) AND OTHERS 
(Opposite perty)* 

Criminal Procedure Code (V of 1898 as amended in 1923), Sec. 528- 
Magistrete’s power to trensfer case—Notice to opposite pari 
necessery. 

The powers given by Sec. §28 of the Criminal Procedure Cc 
are very extensive but the wide discretion that the magistr: 
is clothed with should be exercised only where it is absolut: 
necessary to meet the demands of justice. But before an orc 
of transfer is made, it is proper that the notice of the apg 
cation for transfer together with a copy of the affidavit shou 
be served upon the opposite party and an opportunity afforc 
to the latter to show cause why the application should not 
granted. Where the trial of the accused has proceeded in < 
court, the complainant and his witnesses have been examin 
where these witnesses have been tried and tested by cross-examis 
tion and the trial court has framed a charge against accused, 
case ought not to be transferred unless a very strong case 
been made out to justify the transfer. 

Umrao Singh v. Fakir Gbend, L L. R. 3 All. 749 referred 

CRIMINAL REFERENCE made by MAULvI MOHAMMAD T: 

Kuan, Sessions Judge of Mirzapur. 

The applicant was not represented. 
M. Waliwllah (Assistant Government Advocate) for 


rown. 

“The following judgment was delivered by 

SEN, JA a was instituted on March 16, 15 
by one Jageshar Chamar under Sections 323 and 426 of 
Indian Penal Code and Sect®n 24 of Act No. 1 of 1871 agai 
Umar Khan, Muhabat Khan and Talib Khan in the court 
Munshi Nazir Ahmad Abbasi, a deputy magistrate with first c 
powers. Mr. Abbasi is a Sub-divisional magistrate in the dist: 
of Mirzapur. On the very day that the complaint was instit 
ed, he transferred the case to Mr. Lakshmi Chand Raizada 
Special Magistrate with third class powers for the disposal 
the case. The complaint was registered in the court of 
Special Magistrate on April 2, 1929. The complainant and 
witnesses were examined on April 16 and 24, 1929. The acct 
were represented by counsel. The accused had an opportur 
to cross-examine the witnesses for the prosecution and de fi 
and freely availed themselves of this opportunity. ln the co 
of" the "cross-examination no attempt whatsoever was made 
the accùsed to put any question either to the complainant o1 
the witnesses as may be stiggestive of the fact that the compl 

_ Cr. Ref. 431 of 1929 
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was inspired by one Afzal Khan who is alleged to be a servant CspoNar 
of the Maharaji of Benares. It has not been stated and it has 1929 
not been disclosed by the record that Mr. Lakshmi Chand Raizada —- 
during the progress of the proceedings before him had betrayed Jan 
any leaning towards the prosecution and, against the accused Of Kine 
had raised any difficulties which might be calculated to prejudice Emrrnox 
the defence. sex, J. 
Before the charge was framed, all the three accused were 
examined. The magistrate pointedly put a question to the ac- 
cused as to what could be the reason of the complaint being 
preferred against them. The answer was that the complainant 
was the asami and the ploughman of one Raj Bahadur Khan who 
was on terms of enmity with the accused and that the accused 
persons were the victims of this enmity. It is remarkable that 
in the statements of the accused there is not a breath of a whisper 
that Jageshar was not the real complainant in the case and that 
the real complainant was one Afzal Khan who bore a grudge 
against the accused. : 
The charge was framed on April 22, 1929. 
It may be assumed that Afzal Khan is a servant of His 
Highness the Maharaja of Benares. It is not challenged that 
Mr. Lakshmi Chand Raizada is a Jebsildar in the Benares State. 
On April 23, 1929, Muhabat Khan, one of the three accused, 
applied to Mr. Nazir Ahmad Abbasi for the transfer of the case 
from the court of the Special Magistrate to any other court on 
the ground that the complaint of Jageshar had been filed in 
conspiracy with Afzal Khan, who was on hostile terms with the 
accused, that the aforestid Afzal Khan was running the case for 
the prosecution, that he was a servant of the Maharaja of Benares 
and commanded a particular influence upon Mr. Lakshmi Chand 
Raizada so that there was no reasonable prospect of a fair and 
impartial trial in his court. 
The procedure adopted by Mr. Abbasi was improper and 
illegal in every way. He gave no notice to the complainant of 
the application. He gave no opportunity to him to show cause 
against the projected order. He recorded no reasons for transfer. 
He summarily transferred the case to the court of Munshi Syed 
Dilawar Ali, a Tahsildar Magistrate with second class powers. 
To quote the words of Mr. Abbasi, he ‘quietly’ transferred the 
case. This quietness on the part of the Sub-divisional Magistrate 
appears to fave created a considerable amount of disquietude 
in the mind of the complainant, who on May 5, 1929 lodged a 
petition in the court of Mr. Muhammad Tagi, the learned Ses- 
sions and Subordinate Judge of Mirzapur, fo revision of thé, 
order of Mr. Abbasi directing the transfer. Mr. Muhamad 
Tadi Khan has very properly referred this case to this Court 
{ik his recommendation that the order of transfer should be 
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annulled. -The learned Sessions Judge is clearly, right and hi: 
recommendation ought to be given effect to. 

The powers given by Section 528 of the Criminal Procedure 
Code are very extensive but the wide discretion that the Magis- 
trate is clothed with should be sparingly exercised. It shouldEm 
only’ be exercised where it is absolutely necessary to meet the 
demands of justice. But before an order of transfer is made, it 
is proper and it is just that the notice of the application for 
transfer together with a copy of the affidavit, if any, should be 
served upon the opposite party and an opportunity afforded to 
the latter to show cause why the application for the transfer 
should not be granted. Where the trial of the accused has pro- 
ceeded in one court, where the complainant and his witnesses 
have been examined, where these witnesses have been tried and 
tested by cross-examination and the trial court has framed a 
charge against the accused presumably on the ground that a 
prima facie case has been made out, the case ought not to be 
removed from the file of the trial court and transferred to 
another Magistrate unless a very strong case has been made out 
to justify the transfer. 

An order of transfer entails a dislocation of work. Why 
should the complainant be gxposed to the necessity of fresh 
expenditure in another court in having to pay the fee of his 
counsel and the expenses of his witnesses? Why again should the 
complainant and his witnesses be exposed to the worry and trouble 
of being taken through the process of examination-in-chief and 
cross-examination over again before the point is reached when 
the Magistrate has to consider whether the charge should be 


' framed at all? In every case where evidence has been recorded 


and charge framed, the transfer of the case to another Magis- 


. trate necessarily involves aeprolongation of the trial. It means 


waste of so much of the public time which has already been 
occupied in tke trial court. And even in cases where the parties 
are reasonably inclined and are agreed that the proceedings 
should continue before the court in which the case has been 
transferred from the point reached in the original court, it cannot 
be predicated with certainty that no harm is done. The original 
court had the manifest advantage of having the witnesses before 
it and was in a better position to deal with the case than that 
Ta was before it only as a dead record. 
. Abbasi has submitted what he calls an explanation. 
Thae can be no doubt that the present case is a plain case of 
error of judgment on the part of Mr. Abbasi. It would have 
fair and it would have been courageous on his part to own 
is mi§take; and he might well have spared himself the trouble of 
trying to invent an, explanation, where there could have been no 
explanation in fact. : 
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In the matter of the petition of Umrao Singh v. Fakir Chand! ` 


t was held by à very eminent Judge of this Court that when 
wu application was made to the Magistrate of the district for 
the withdrawal of a case from a subordinate magistrate by one 
af the parties to such another court, notice of such application 
should be given to the opposite party and an opportunity should 
Ibe afforded him, if desirous of doing so, to show cause against 
its being granted. This proposition was founded upon Section 47 
of Act No. 10 of 1872. Section 528 of the present Criminal 
Procedure Code is the result of the amendment made by Act No. 18 
of 1923. It is true that this Section does not in terms require 
ether the issue of notice or a record of reason by the Magistrate. 
But it is but natural justice that notice of the application should 
be given to all the parties vitally concerned with the matter and 
that an opportunity should be granted to them to contest the 
application if they so desire. It is also necessary that the Magis- 
trate should record his reasons for the transfer so as to bring out 
the fact that it was not an authoratic move or an arbitrary order 
but was a judicial pronouncement, in view of the peculiar facts 
of the case with the object—which is essentially the suspreme 
object in such case—meeting the ends of justice. 

Mr. Abbasi submits that the omission to issue notice was 
not illegal as it did not contravene any mandatory provision of 
law. Mr. Abbasi is referred to the ruling cited above. He 
ought to have loyally obeyed the directions contained in the 
aforesaid ruling. The learned Deputy Magistrate tries to sup- 
port his order upon the ground that the proceedings right up 
to the framing of the eharge may very well be ignored because 
the accused has a further right of cross-examination and that 
fresh examination-in-chief before another court would not take 
more than two hours. He ought tg have put this question to 
himself as to why should the complainant and his witnesses be 
made to race over the same course for a second time? Why 
should the complainant, a poor Chamar, be ex to additional 
expenses by an unnecessary prolongation of the case? The want 
of notice, in some cases, may amount to no more than an irre- 
gularity. In the present case the complainant is beyond all reason- 
able doubt prejudiced by this omission to issue notice to him. 
Mr. Abbasi defends his position with the observation that he 
has transferred the case to a more experienced Magistrate. The 
efficiency of the Tahsildar Magistrate is not in issue in the present 
proceedings and it is not necessary for this Court to differ from 
Mr. Abbasi’s estimate as regards the capability and experience of 
Mr. Dilawar Ali. But there is nothing on the record to suggest 
a doubt about the efficiency or honesty of Mr. Lakshmi Chand” 
Ratzada. No reflection against his efficieacy or honesty was ever 
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called for and this ought to have been avoided. 

From what has already been stated it istabundantly c 
that the story that the complaint was the result of a conspir 
between Afzal Khan ahd the witnesses for the prosecutior 
clearly an afterthought. This Court agrees with the view 
the learned Sessions Judge, that this part of the affidavit 
Muhabat Khan is clearly false. It cannot, moreover, be assur 
that Mr. Lakshmi Chand Raizada from the very fact that 
was a Tahsildar in the employ of the Benares State would 
wanting in his sense of responsibility for the conscientious 
charge of his duties as a Magistrate. The finding of the Dep 
Magistrate to the contrary is based upon very scanty and ins 
cient materials and no reliance ought to have been placed u 
the affidavit of Muhabat Khan, more specially in view of 
fact that no opportunity had been given either to the c 
plainant or to the Magistrate concerned to meet the applicat 

The result is that I accept the reference, set aside the o. 
of Mr. Nazir Amad Abbasi dated April 23, 1929 and direct ' 
the trial of the case must proceed in the court of Mr. Laks 
Chand Raizada. ° - 


REOTI LAL AND ANOTHER (Applicants) 
versus 
: SHIAM LAL AND OTHERS (Opposite parties)* 
Guardian and Wards Act (VII of 1890), Sec. 47 (3) read with Sec 
—Order by District Judge anges guardien to cele 
marriage of the ward—Appeal lies to Hygh Court. 

An order passed by the District Judge authorising the gua 
to celebrate the. marriage of the ward amounts to the regul 
of conduct or proceedings on the part of the guardian withir 
scope of Sec. 43 of th® Guardian and Wards Act, and an a 
lies from -such drder to the High Court under Sec. 47(1) 
with Seg. 43 of the Act. 

Uma Shanker Bajpai and G. S. Pathak for the applicants 

Kailas Nath Katju for the opposite parties. 

The judgment of the Court was delivered by 

Mrars, C. J—On Mr. U. S. Bajpai’s application for 
admission of this appeal Dr. Katju was present, and thoug’ 
had no locns standi to intervene, this Court permitted him t 
so in order that this matter, which is one of extreme urge 


‘could be discussed by both parties. The application for ad 


sion is to set aside an order passed by Mr. Plowden, wherei 
permitted the marriage of Ram Piari to take place tomor 
uly 41. Dr. Katju’s point is that from such an order the 
no appeal. He called our attention to Section 47(i) of 
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«ead that Section, pointed out that it was only in respect of 
whose matters sptcifically mentioned in Section 47 in which there 
was a right of appeal, and he said that a perusal of Section 47 
would disclose that none of these Sub-sections were applicable to 
the appeal before the Court. Our attention was drawn by Mr. 
U. S. Bajpai to Section 47(i), which refers back to Section 43, 
which states that an appeal shall lie to the High Court from an 
order made by the District Judge when, under Section 43, he is 
regulating the conduct or proceedings of a guardian. Now the 

uestion at once arises on the reading of Section 43, whether what 
she District Judge was doing, when he authorised the guardian to 
celebrate the marriage, was a regulation of conduct or pro- 
ceedings on the part of the guardian? To our minds, 
it is perfectly clear what is meant. One of the duties of a 
guardian is to provide a suitable bridegroom. Whatever he does 
in relation to that is either conduct or proceedings. If he inter- 
views fathers, if he interviews prospective bridegrooms, or if 
he makes any decision on any matter in relation to the marriage, 
all of those things are part of his proceedings as a guardian. 
he, for reasons which cannot be approved, endeavours to force upon 
his ward a man unsuitable, obviously, when he is doing Kee 
he is conducting himself in the affair, and in common language 
if a guardian succeeded in bringing off a marriage of that kind, 
it would be spoken of as “bad conduct” on his part. Therefore, 
it is clear to us that this Court has the right to hear this appeal 
under the provisions of Section 47 (i) read with Section 43. We, 
therefore, hold that there is no force in the preliminary point 
which we have permitted Dr. Katju to take, and we now propose 
to admit the appeal. 

Another very curious, and indeed serious, position has arisen 
in this matter. Mst. Ram Piari wasethe duaghter of one Bhola 
Nath, who died in the year 1915. She had two sisters, Sambati 
and Bhagwati. Sambati married one Lackshmi, Chand and 
Bhagwati married one Ram Sarup. Sambati and Bhagwati are 
both dead, and Ram Piari at this moment is a young woman, who 
has property which is spoken of as in the neighbourhood of 
Rs.60,000, it may in fact be more. When Bhola Nath died in 
1915, the property of Mst. Ram Piari was looked after by Rai 
Bahadur Lala Debi Das, and Ram Piari began to live with her 
elder sister, Mst. Sambati, who was married to Lakshmi Chand. 
In the year 1921, the time had arrived when the question of 
this young girl’s marriage should at least be considered. She was 
then about 8 years of age, and on August 3, 1921, the District 


Judge appointed Sia Ram to be the guardian of the person of, 


Met. Ram Piari and Ram Sarup, who had married her” sister 

Bhagwati, to be the guardian of her praperty. Sia Ram is the 

father of Lakshmi Chand, who had married Sambati There 
20 
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were various applicants for the hand of this young girl some o 
whom may perhaps be thought to have been attracted by he. 
money, and they were Ram Sarup, who had married Bhagwat 
and who is a widower, one Mandhata and Lakshmi Chand, alx 
a widower, the son of Sia Ram. On November 25, 1928, 
committee of five persons was appointed, consisting of Debi Das 
* Janki Prasad, Shiv Lal, Thakur Das and Mool Chand, and the 
District Judge was prepared to accept their decision as finali 
subject to an overriding right on his part to object to any candi- 
date on moral, material or medical grounds. That was 
a sensible order. The committee did not come to a unanimous 
decision, three being in favour of Mandhata, one in favour of 
Ram Sarup and the fifth member of the committee, Janki 
Prasad, was neutral in the matter. In these circumstances and 
having regard to a very strong order and very proper order, 
which had been passed on September 6, 1927, with regard to the 
physical condition of Mandhata by reason of his father having 
leucoderma, the District Judge said that he could not receive any 
help from this committee, and he directed Sia Ram, the guardian, 
to ascertain what proposals he could get for a reasonably good 
marriage for this relatively wealthy young girl. Sia Ram has pro- 
duced Shiam Lal, and that has groused considerable opposition. The 
matter came before the District Judge to approve of the marriage 
of Ram Piari with Shiam Lal and it was stated that Shiam Lal’s 
father, by name Param Sukh, was suffering from leprosy. There- 
upon, on June 11, 1929, Param Sukh submitted himself to the 
medical examination of Mr. Gurha, then acting as Civil Surgeon 
of Sitapur. He gave a certificate stating that Param Sukh was 
suffering from leucoderma, which was not contagious or infec- 
tious, and that to the best of his knowledge this disease was not 
hereditary. This medical agrtificate is open to objection on very 
many grounds. He does not state the extent of the disease from 
which Param,Sukh is suffering, whether it is a matter of one or 
two spots or whether it has spread practically over the whole of 
the body. He does not set out the period of time during which 
Param Sukh has been a victim of this disease, and most important 
of all and what is much wanted is evidence whether any of the 
other brothers of Shiam Lal or Shiam Lal himself betray any 
indication of the disease being in an incipient state or being 
actually visible. That was the only evidence which Mr. Plowden 
had before him, ‘and Mr. Gurha did not go into the witness-box. 
The appellants today apply for an injunction to restrain this 
Papen which is fixed for tomorrow. ‘The opposition is simply 
and solely on the ground of health, and the appellants do not 
accep» the suggestion that is implied in the statement of the Civil 
Surgeon, namely, that this young girl will not be subject to any 
risk of contracting this disease if she marries Shiam Lal. They 
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vant that matter put to the test, We are of opinion that in view Cra 
af the matters that have been mentioned to us by Mr. Bajpai jg25 
varticularly in relation to a brother of Shiam Lal, it is our absolute —- 
luty to step in at this stage and to pass an injunction restraining Son Si 
shiam Lal from entering into any ceremony of marriage with Ram şsmumIaL 
?iari on July 11, or at any other date, until this order is dissolved, 
and further to pass an injunction restraining Sia Ram, the M‘™ C7 
guardian, from taking any further steps in connection with the 

said marriage or in any way prosecuting or advancing the same 

or permitting it or conniving at it. We have explained to 

Shiam Lal, who is a lawyer, what would be the immediate con- 

sequence of any breach of this injunction on his part and he is 

quite sensible about the matter and realises that this marriage 

cannot take place until after proper enquiries have been made. 

Now what we propose to do is this. Shiam Lal is well able to 
appreciate the position exactly. We have a duty towards this 

young girl and it is a duty of protection. Shiam Lal is to 

decide within ten days and to communicate that decision of his 

to the Registrar whether be will abandon all thoughts of this 

marriage or whether he is prepared to assist at an enquiry which 

this Court will hold. The assertion of the appellants is that 

Shiam Lal on medical grounds is got a fit bridegroom for this 

young girl. Shiam Lal is at perfect liberty to contest this point, 

and’ it will be contested if Shiam Lal says that he wishes it to be 

contested. The procedure, if Shiam Lal wants this matter decided, 

will be as follows, Param Sukh has five sons, Bansidhar, Bulagi, 

Ram Lal, Shiam Lal and Sri Ram. Param Sukh with his five 

sons must come to All#habad at a date to be fixed and Param 

Sukh and his five sons must submit themselves to be medically 

examined by two doctors whom this Court will nominate at the 
appropriate time, and those doctorse having made a sufficient 

medical examination, will then go into the witness-box and each 

give his experiences and his views of the medical history of Param 

Sukh and the degree of health of all af the five brothers, and gene- 

rally inform the Court as to the nature of Ieucoderma. It appears 

that Shiam Lal has seen Ram Piari, and it may be necessary, as 

she is a girl of fifteen years of age, for the Court to invite some 

lady to see her and ascertain her views. ‘This may be necessary, 

because Sia Ram has apparently obtained a letter from her under 
circumstances which Mr. Uma Shankar Bajpai would like to be 

examined into a little further. However, for the moment the 

matter that is before Shiam Lal is this. An injunction has been 

passed restraining him from marrying Ram Piari, either on 

July 11, or on any future date, until further order, and nów ht, << 
has got ten days within which to consult his brothers and father 

in order to see whether they are willing to submit themselves to 

the test which we think alone will give a satisfactory result. We 
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have mentioned two doctors, but we may not indeed limit i 
to two and may have to choose three. Let notice of this injunc 
tion be personally served on Siz Ram, the guardian. A notic 
of this injunction must also, of course, be served personally upo: 
Shiam Lal, but he has taken notice of it, having been in Cour 
throughout the whole of its delivery and is, indeed, at thi 
moment present in the Court. Let a copy of this be sent to th 
District Judge as well. 


FULL BENCH 


LALLU SINGH (Pleintiff) 
versus 
RAM NANDAN axb orHers (Defendants)* 
Transfer of Property Act (IV of 1882), Secs. 58-62, 65, 67, 100, 10: 
end 108—Morfgage of occupancy holding, validity of—Snbsequen 
mortgages in lien of fresh advances—Right to redeem first mort 
gage without paying money secured by subsequent mortgages— 
Validity of subsequent mortgages—Non-registration of one of tb 
subsequent deeds, effect of. 

An occupancy tenant made a usufructuary mortgage of hi 
holding in 1886, agreeing, that he would not redeem or resum 
possession without paying a certain amount. Subsequently, i: 
1893 and in 1898, he executed a second and a third bon 
hypothecating the holding in lieu of fresh advances agreeing no 
to redeem or resume possession without paying not only the sun 
advanced under the first deed but also the amounts due unde 
the second and the third. The morggagor brought a suit fo 
redemption of the mortgage of the year 1886 on payment o 
the principal money due under it. The mortgage deed admitted: 
allowed redemption on payment of the principal sum as the profit 
of the property were t be appropriated by the mortgagee in lie 
of interest and no accounting was to take place. The suit wa 
contesteal by the heirs and representatives of the original mort 
gagee on the ground that the plaintiff was bound to pay the tw: 
additional sums due under the bonds of 1893 and 1898 as 
condition precedent to redemption. The trial court decree: 
redemption on payment of the amount due on one of these late 
bonds, viz., the bond of 1898, in addition to the amount du 
on the mortgage of 1886. On appeal it was held that both th 
later bonds created a charge on the property and redemptio: 
could be allowed only on payment of the total amount claime: 
by the defendants. It was further held that although a 
occupancy holding could not be mortgaged but hypothecatio: 
having once taken place the plaintiff was bound to pay up th 


ae * charges on it before he could get back the property. 


` 


In second appeal before a Division Bench, [Muxery anı 
NIAMATULLAH, JJe], it was held per Muxery, J. that th 
‘ *S. A. 850 of 1926 
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mortgage of 1886, being the first usufructuary mortgage of an 
occupancy "holding, could be accepted as a valid transaction and 
upheld as 2 mere sub-letting on the part of the mortgagor to 
the mortgegee, but possession having already passed under the 
first usufructuary mortgage no further sub-letting of the same 
property could take place and the subsequent transactions of 
mortgages by which money was raised on the security of the 
occupancy holding must be deemed to be invalid in law and the 
plaintiff could not be called upon to pay the amounts secured on 
foot of the transactions evidenced by them. It was further held 
that the un-registered bond of 1898 did not create a valid mort- 
gage as possession hed already been parted and no delivery of 
property was possible. 

Per NIAMATULLAH, J., beld, that the bond of 1893 created 
a charge on the property mortgaged and the bond of 1898, 
which was un-registered, clearly secured the payment of money 
advanced thereunder on the property originally mortgaged and 
the mortgagee was entitled to enforce the covenants contained in 
the two later bonds which made redemption conditional on 
payment of all the sums due under the three deeds. 

There being dissentient judgments, the questions raised in the 
i aia referred to a Full Bench. 

Held: 


Per MUKERJI, J. and Kinay J., who agreed in allowing the 
appeal, (1) that it was open to the plaintiff to raise the plea 
that the property mortgaged was an occupancy holding; 

(2) that the plaintiff was entitled to redeem without paying 
the money secured by the deeds of 1893 and 1898;.and 

(3) that the non-registration of the deed of 1898 was not 
material. E 

Held, further, per Muxuryy, J., that the deeds of 1893 and 
1898 by their language would constitute subsequent mortgages 
over the property originally mortgaged although they must be 
deemed to be invalid in law and % long as the subsequent bonds 
do not constitute a mortgage (preferably usufructuary mort- 
gage) or at least a charge, there can be no baw to redemption 
and recovery of the property on payment of the mortgage 
amount originally secured. That, further, the plaintiff could 
not be compelled to pay the amount secured by the deed of 
1898 for the reason, inter alis, that the document was un- 


Per Kinc, J.—That the subsequent deeds of 1893 and 1898 
should be construed as puporting to create charges and not 
mortgages, and inasmuch as after the usufructuary mortgage 
of 1886, possession had already been transferred, no transferable 
interest whatever in the property was left and the property could 
not validly be pledged as security either by way of mortgage 
or of charge which could operate as such. p ° 

Held, per Niamatuititan, J. dissenting: — 

That the deed of 1886 can be giverteffect to not as a mortgage 
but as a sub-lease. The covenants in the deeds of 1893 and 1898 


Mwukery:, J. 
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that money due thereunder must be paid before possession is to 
be taken by the plaintiff are as valid as an itlentical covenant 
in the deed of 1886, viz, that possession cannot be taken 
without payment of the sum then advanced. The plaintiff’s 
suit must therefore be treated as one for possession and the suit 
can be decreed only if the terms of contracts between the parties 
justify it and in view of the personal obligation of the mortgagor 
registration of the deed of 1898 was not compulsory to bind 
him to pay what is due thereunder. 

Panaganti Raemarayaningar v. Mabaisja of Venkatagiri, 
L L. R. 50 Mad. 180, Khidi Ram v. Natbu Lal, i. L. R. 15 
All. 219—1893 A. W. N. 125, Haidayal v. Ganga Koeri, 102 
L C. 202, Md. Sher Khan v. Rajs Swami Dayal, 20 A. L. J. R 
476, Shankar Din v. Gokul Prasad, IL L. R. 34 All. 62, Heri 
Mabadajs Savarker v. Balambbai Raghunath Khare, 10 I L. R 
9 Bom. 233, Yashvant Sbenvi v. Vithoba Shet, 11 I. L. R 
12 Bom. 231, Unni v. Nagammal, [1895] I. L. R. 18 Mad. 368, 
Durga Persbad v. Dukbi Roy, [1905] 9 C. W. N. 789 referred 
to by Mukerji and King, JJ. 

Brij Moben v. Algu, A. W. N. 92—11. L. R. 26 All. 78, 
Gangs Din v. Dhburendber Singh, 1. L. R. 5 All. 495, Abadi 
Husain v. Jurswan Lal, 1. L. R. 7 All. 886, Nidba Sab v. 
Murli Dhar, I. L. R. 25 All. 115 (p.c.), Bindesbri Rat v. Sadho 
Charan Rai, I. L. R. 26 All. 591, London and Globe Finance 
Corporation v. Montogomery, 18 T. L, R. 661, Raje Kishen 
Dat Ram Pandey v. Narendar Babadur Singh, I. L. R. 31 All. 
85, Ragho Gobind Parjpa v. Balwant Amrit Gole, I. L. R 7 
Bom. 101; Kénde Bakhsh v. Alim-un-nisss, I. L. R. 27 All. 
313, Bbikam Singh v. Shankar Dayal Singh, 6 A. L. J. R. 256 
and Zahid Ali v. Kedar Noth, 17 O, C. 388==27 I. C. 427 
referred to by Niamatullah, J. p 

SECOND APPEAL from a decree of Basu Ray BEHARI LAL, 
Subordinate Judge of Ghazipur, modifying a decree of Mautvi 
S. ZLLUR RAHMAN, Mu of Ballia. 

Uma Shankar Bajpai and Gopal Sarup for the appellant. 

Janki Prad for the respondents. 

The following judgments were delivered:— 

Muxeryi, J.—The plaintiff is the appellant in this Court. Hu 
suit was, in its form, one for redemption of a mortgage which his father 
the defendant No. 13 and one Raghunandan, who died as a membe 
of the joint family with the two other persons mentioned, purportec 
to mortgage certain occupancy lands on Asarh sudi 6, 1293 F., cor 
responding to sometime in July 1886 for a sum of Rs.299-15. Th 
plaintiff offered to redeem on payment of the aforesaid sum. 
defence was that the plaintiff never made an offer to redeem, tha 
there were two bonds by which certain moneys were tacked on th 


` mortgage of 1886 and that to redeem the property the plaintiff wa 


Bound to pay not only the sum of Rs.299-15-0 but also two additiona 
sums amounting to Rs.1,1564-0. One of these bonds is dated Jul 
27, 1893 and is for Rs.170, carrying interest at 15 per cent pe 
annum and the other was a bond, dated July 22, 1898 for Rs.85 
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carrying interest at the same rate. 

The rejoinder of the plaintiff to the defence that the plaintiff was 
bound to pay two additional sums seems to have been that there were 
no such bonds in existence and if they did exist, the plaintiff was not 
bound to pay them as a condition precedent to redemption. 

The court of first instance held on a consideration of the terms of 
the bonds that one of these created 2 charge on the property mort- 
gaged and the other did not. In the result, the first court decreed 
redemption on payment of the amount due on one of these bonds, 
namely, the bond of 1898 in addition to the amount due on the 
mortgage of 1886. 

The defendants appealed and the plaintiff filed a cross-objection. 
The plaintiff contended that there was no charge created on the 
property by the bond of 1898, and, further, having regard to the 
nature of the property no charge could be created according to law. 
The defendant’s appeal was that they were entitled, as a condition 
precedent to redemption, to the payment of the money secured by the 
bond of 1893 as well. 

In answer to the plaintiff's contention that the property mort- 
gaged being an occupancy holding, it was not capable of having a 
charge or mortgage created on it, the learned Subordinate Judge, who 
heard the appeal, remarked that although the property could not be 
hypothecated, but if it has once been hypothecated, the plaintiff is 
bound to pay up the charges on it, before he gets back the plots. On 
a consideration of the language of two bonds the learned Judge 
in the appellate court came to the conclusion that the bonds created 
a charge on the property and the plaintiff must pay the total amount 
claimed by the defendants before he could redeem. 


In this Court it has been contended that the plaintiff is not bound 
to pay the amounts of agy of these bonds. The plea that the bonds 
were barred by time was not pressed. The appellant’s argument divides 
itself up into three portions. The first is that as a matter of law, a 
further charge on the property could not be created by the transactions 
of 1893 and 1898, because the property “vas an occupancy holding and 
the law forbade any mortgage of it, much less a second mortgage, 
which did not involve delivery of possession. The second branch of the 
argument is that, having regard to the language of the two documents, 
it was never intended that the occupancy holding should be re-mort- 
gaged to the mortgagee of 1886. The third argument which affects 
only one of the bonds under consideration is that it (the bond of 1898) 
being unregistered could not operate to create a second mortgage on the 
property in 1886. 

I shall take up the three points separately. 

The question whether or not a mortgagor is liable to pay money 
secured on a subsequent bond by which a further liability is sought to 
be created on property already mortgaged has always to be answered 
on a consideration of the language employed in the subsequent tram- 
saction. The cases on the point are numerous, but very few of them 
purport to lay down any principle which mgy serve as a guide to the 
courts in general, Further, as remarked by Banerji, J., in the Full 
Bench case of Her Prasad v. Rem Chandra, I. L. R. 44 All., 37, the case- 
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law on the point is conflicting in the extreme. It appears to me, how 
ever, that it is possible to lay down a principle which ulone should guic 
the courts. 


A man may borrow money on the security of his property. Tk 
property may be worth much more than the amount borrowed an 
both the lender and the borrower may agree that the property 
capable of serving as a security for further loans. In such circum: 
tances, there is nothing to prevent the lender from making furth 
advances to the borrower on the same security. Jf there is an 
such second loan on the security of the property, if the borrower repay 
one of the loans, the lender has nothing to lose. He can hold h 
security till the second and subsequent advance or advances are paid uj 
If, however, when the second or any subsequent advance is made, tt 
transaction happens to have no regard to the property previously give 
as security for the earlier transactions, the lender cannot fall back o 
the security given for the earlier transactions and say that, although tt 
earlier obligations have been satisfied by the borrower, he would sti 
hold the property pledged or given as security as security for tk 
transaction for which, as a matter of agreement, no security was gives 
This statement of law is based on elementary principles and no argu 
ment is needed and no authority need be quoted for its suppor 
Applying then, this principle to the case of a usufructury mortgage | 
should follow that before a usufructuary mortgagee may be able t 
say that he would hold the property given to him as security for tt 
first transaction he must satisfy the court that the property wi 
re-mortgaged to him, usufructuarily, for the second or subsequer 
advances were made did not amount to a mortgage, or amounted onl 
to a simple mortgage or amounted only to a charge on the propert 
(which would mean something inferior but akin to a simple mortgage 
a lender cannot say that he would hold thg possession back tll tt 
further advances have been paid up. The reason is absolutely clea 
Security granted to him for the second or subsequent advances di 
not entitle the lender to keep possession over the property, original 
mortgaged to him wih possessi@. It should follow that if the borrowe 
wants to redeem the earliest mortgage which was with possession, h 
should be entiged to take back, on payment, the security which E 
had given for the loan. But if the second or subsequent advances ar 
secured by way of second or subsequent usufructury mortgages ove 
the property originally mortgaged, the lender can easily say to tk 
borrower, “I will accept the amount of the first mortgage and releas 
the property so far as that mortgage goes, but I will continue to hol 
the property as the security for the second or subsequent advance 
for which I hold second or subsequent mortgages with possession ove 
the same property”. In these circumstances, if the borrower wants t 
take possession of the property, he must pay, not only the amoun 
secured by the first mortgage, but also the amounts secured by th 
second or subsequent mortgages. The borrower may certainly redeez 


= gite firtt mortgage on payment of the amount of the first mortgag 


money but the redemption will not bring back the property to hin 
if there be second or subsqquent mortgages by him entitling the lende 
to hold possession of the property. 
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Tt is on the principles enunciated above that the court has to look 
ato the nature of the transaction by which further charges are said 
o have been created on the property. The court has to see in such 
ases whether the second or subsequent transactions amount, substantially 
t any rate, to second or subsequent usufructuary mortgages over the 
oroperty originally mortgaged. I have already pointed out that if 
he nature of the transactions by which the second or subsequent loans 
tave been granted do not give the lender any right to keep possession 
wer the property over which possession was given to him on the basis 
of the first loan, the lender cannot retain the property as his security 
after he has received the amount of the first loan. The courts have no 
doubt sometimes used language, loosely, by saying that subsequent 
cransactions by which money was borrowed created a “charge” on 
che property originally mortgaged with possession and, therefore, the 
lender is entitled to the subsequent advances as a condition precedent 
xo the redemption of the original usufructuary mortgage. ‘The use 
of the word, “charge” in such cases must be held as made in a non- 
technical sense. If in the subsequent advances, no security was given 
or if the security given did not entitle the lender to hold possession of 
the property as his security, the mere fact that a charge was created on 
the property, which charge might allow the lender to bring the property 
to sale subject to his own mortgage, will not prevent the borrower 
from redeeming the first “usufructuary” mortgage, and from recover- 
ing possession. ° 
Following up this principle, we have to see first whether the two 
subsequent transactions in this particular case created or not a second 
or subsequent mortgage over the property originally mortgaged in 1886. 
Before examining the language of the documents of 1893 and 1898 
we have to see whether the property which, it is said, was given as 
security was capable ef being offered as security. As I 
have already said, it is so described in the deeds and, 
as stated by the learned District Judge in his judgment, the property 
mortgaged is an occupancy holding. Its mortgage was prohibited by 
law at the date of its mortgage (vide A& XII of 1881, Sec. 9). It 
was however held by this Court that 2 usufructuary mortgage of an 
occupancy holding. was in the nature of a sub-letting® and to that 
extent the mortgage was allowable. ‘The leading case on the point 
is that of Kbeasli Rem v. Nathu Rem, I. L. R. 15 All 219 (F.B.). 
Their Lordships who decided the case put the sub-tenant and a 
usufructuary mortgagee on the same basis, see p. 230 of the report. 
The mortgage of 1886 can therefore be upheld only as a mere sub- 
letting on the part of the mortgagors to the mortgagee. As the result 
of consistent decisions in this Court, based on the Full Bench ruling 
quoted, a first usufructuary mortgage of occupancy holding has been 
accepted as a valid transaction and it would be too late in the day to 
question it; see the case of Brij Moben v. Algu, [1893] A. W. N. 192. 

If, however, a first usufructuary mortgage of an occupancy bold- 





Mukerji, J. 


ing is allowed, does it follow that an occupancy tenant is allowgdeby ——™ 


law to raise money by second or third mortgages, over the occupancy 

holding ? A sub-letting is permitted because dt does not amount to a 

transfer of the occupancy rights. The tenant is entitled to hold posses- 
21 
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sion and he hands over his right to hold possession to the sub-tenant 
This is the basis of the Full Bench case. Where however the tenan» 
has already parted with possession in favour of a sub-tenant, it cannot 
be said that he can “further sublet” the same property to the said 
sub-tenant. ‘There is no other possible way of looking at these second 
and subsequent transactions of mortgage by which money is raised op 
the security of the occupancy holding. Sich second and subsequent 
mortgages must be held to be invalid in law. 

If I am right in my view of the law, it must follow that, in this 
particular case, the two transactions of 1893 and 1898 are void in law 
and the plaintiff cannot be called upon to pay the amount secured on 
foot of the transactions evidenced by them. It is no doubt true 
that this view cntails 2 alight hardship on the defendants and gives 
the plaintiff a benefit which he should not ordinarily be allowed to 
reap. The plaintiff borrowed the money and now he wants to take 
shelter under a rule of law, but we must enforce the law. If a certain 
property is not transferrable by law, the fact that money has been 
lent on the security of that property will not alter the law. Equitable 
principles cannot be brought into play to nullify the clear rules of law. 

Reliance has been placed on the case of Hardeyal v. Ganga Koeri, 
8 L. R 161. It is said that this case is an authority for the proposition 
that where the property originally mortgaged is an occupancy tenancy, 
it is permissible to the parties to the transaction to borrow further 
sums on the security of the saki holding. I have carefully read the 
judgment but could find no indication of any consideration of the 
question raised before us. Their Lordships no doubt purport to follow 
the case of Her Prasad v. Rem Chendra, I. L. R. 44 All. 37 (F2B.). 
The Full Bench case related to zamindary property. It does not appear 
that, in the case of Herdayal v. Gangs Koeri any discussion was directed 
towards the nature of the property mortgaged and to the law,, viz., 
although a sub-letting of an occupancy holding by way of usufructuary 
mortgage was allowed, whether a second or third mortgage was per- 
missible under the law. case is therefore entirely distinguishable 


' from the case before us. I hold that the two bonds of 1893 and 1898 


create no obstacle to the success of the plaintiff in the suit. 


Taking the third point next, namely, whether ‘the fact, that the 
bond of 1898 is not registered, is any bar to the success of the 
defendants? If the defendants can succeed in claiming the money 
secured by the transaction of 1893, only by establishing that the 


. transaction of that year amounts to a second mortgage over the pro- 


~ 


perty mortgaged in 1886, it seems to me that tħe non-registration is 
fatal to the claim. Allowing for the sake of argument that the second 
transaction was nothing but usufructuary mortgage, it could be 
created in law only be 2 registered document. The possession was 
already with the defendants and no fresh mortgage therefore could be 
created by delivery eo rare: In a recent Full Bench case, viz., 
So Lal v. E 26 e J. R. 1084, it has been held that 
w a property is y in the possession of one party, it could not 
be transferred to him by the ceremony of “delivery”. It follows that 
where the transaction to ‘be valid must be made, either by a registered 
instrument or by the “delivery” of the property, the transaction must 
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be made by a registered instrument where delivery is not possible. in 
this view the deed of 1898 did not create a valid mortgage (See Sec. 59 
of the Transfer of Property Act). 

Coming to the second point. Both the documents of 1893 and 
1898 are described as documents of “Mashrutal-Rehan”. It is said in 
the bond of 1893 that the money borrowed would be paid on a particular 
date with a certain rate of interest and if it is not repaid, then it would 
be repaid as a condition precedent to the redemption of the mortgage 
of 1886. In the second deed of 1898, there is no date fixed for payment 
of the money, but the stipulation is that the money secured would be 
paid with interest as a condition precedent to the redemption of the 
mortgage of 1886. In the deed of 1898 there is also a reference to 
the deed of 1893. I am therefore not prepared to differ from the 
court below and would accept its interpretation that it was agreed to 
treat the two documents as creating second and third mortgages res- 
pectively over the property originally mortgaged. The Full Bench 
case of Her Prasad v. Ram Chandra, I. L. R. 44 All 37, lends support 
to this view. 

In the result, I would allow the appeal, modify the decree of the 
court below and grant to the plaintiff a decree for redemption on 
condition of payment of Rs.299-15-0 within six months of this date 
under the usual terms. Only in case of default of payment there will 
be no order for the sale of the property, because the property being 
an occupancy holding cannot be sold to satisfy the mortgage. 

NIAMATULLAH, J.—This appeal “arises out of a suit brought by 
the plaintiff-appellant for redemption of 13 bighas 16 biswas 10 dhurs 
of land in village Bhagwan on payment of Rs.299-15-0, the principal 
money due under a mortgage deed; dated Asarh Sudi 6th, 1293 Fasli 
(1886). The deed in question admittedly allows redemption on pay- 
ment of the principal sum. The profits of the property are to be 
appropriated by the mortagee in lieu of his interest and no accounting 
is to take place. It was executed by the mortgagors Mahadeo Singh, 
father of the plaintiff-appellant, Mahabir Singh, defendant No. 13 
and Raghunandan Singh, who is said toghave died childless and whose 
heirs, if any, are no parties to the present litigation. The original 
mortgagee Paran Pat Shukul is now represented b his heirs and 
representatives, defendants 1 to 12 who are in possessidh of the mort- 


gaged property. 

The suit was contested by the defendants 1 to 12 who claim in 
all Rs.1,711-3-0 due under (1) bond, dated July 27, 1893, for Rs.170 
carrying an interest at Rs.1-4-0 per cent per mensem, (2) bond, dated 
July 22, 1898 for Rs.85 carrying interest at the same rate and (3) 
Rs.299-15-0 principal due under the original mortgage deed aforesaid. 

The court of first instance decreed redemption on payment of 
the principal sum due under the mortgage deed in suit and Rs.429-4-0 
due under the second bond, dated July 22, 1898 which was found to 
contain stipulations making the sum due thereunder payable as a condi- 


Niemal- 
allab, J. 


tion precedent to redemption. As regards the first bond of July, 27, 
motzago 


1893, it held that it contained no such stipulations and the 
could ignore it in redeeming the mortgaged, property. On appeal by 
the plaintiff and on cross-objections being filed by the contesting 
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defendants, the learned Subordinate Judge modified the decree. passed 
by the court of first instance so far as to make the principal and interest 
due under the first bond of July 27, 1893 also payable on redemption. 
The present second appeal has been preferred by the plaintiff seeking 
exemption from the payment of sums alleged to be due under the two 
bonds already mentioned. 

One of the contentions put forward before this Court by the 
plaintiff-appellant is that the mortgaged property is an occupancy 
tenure under Section 9, Act XII of 1881 which is declared by law 
to be non-transferable, and that the two-bonds in question, even if they 
otherwise operate as mortgage deeds or create a charge, cannot affect 
the property in dispute so as to prevent the plaintiff-appellant from 
recovering possession of it. The argument is that the transfer of a pro- 
perty declared by law to be inalienable by sale, mortgage or otherwise, 
is void abl initio, and whatever claim the creditor under the bonds may 
have for recovery of money, the property attempted to be hypothecated 
under those bonds cannot be considered to be subjected to any lien in 
favour of the creditor. As regards the usufructuary mortgage which 
the plaintiff seeks to redeem, the substance of his claim is said to be 
the right to recover possession from the defendants whose possession is 
that of sub-tenants. In so far as the bonds do not give any right to 
the creditor to possession of the mortgaged property, it is argued, he 
cannot retain possession thereunder. I think a case such as this is 
not open to the plaintiff-appellant for more reasons than one. It was 
not raised either in the pleadings or afterwards before the court of 
first instance. The defendants have had no opportunity of meeting 
it. It involves a consideration of at least one very important question 


_ of fact, viz., whether the lands in question were part of an occupancy 


tenure under Section 9 of Act XD of 1881 the transfer of which is 


. forbidden by law. There is no specific ground of appeal raising that 


question before us. The second ground of &ppeal is said .to cover it. 
It runs thus:—‘Because the two bonds do not hypothecate any pro- 
perty and as such cannot be tacked on to the bond, dated Asarh Sudi 
6th, 1923”. Prima facie thig, ground of appeal only raises a question 
of construction of the bonds and enables the appellant to argue only 
that the stipulations contained therein do not amount to a “tacking” 
of them fo th® original mortgage deed. It was, it is true, distinctly 
raised before the lower appellate court. It does not, however, appear 
that the argument was developed before it in the manner it has been 
done here. ‘The only reference we find to it in the judgment of the 
learned Subordinate Judge is contained in the following two sentences: — 
“The plots under mortgage are occupancy holding plots. Of course 
there cannot be any hypothecation of them. But when hypothecated 
the plaintiff is bound to pay up the charges before he gets back the plots”. 

Assuming the second ground of‘ appeal before us can be taken to 
cover it I am strongly of opinion that the appellant should not be 
allowed to urge it. The whole argument rests on the assumption that 
the lands hypothecated under the mortgage deed and the two bonds in 


aun form part of an occupancy tenure under Section 9, Act XII 


of 1881. It is not borne out by the evidence on the record that this 


‘ assumption is well founded. ‘The defendants can justly complain that 


they had no opportunity of meeting this case and are taken by 
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surprise. The only evidence to which we have been referred in support 
of this allegation is to be found in certain vague recitals in the mort- 
gage deed and the second of the two bonds. The mortgage deed des- 
cribes it as “our tenancy fields in village Bhagwan, 13 bighas 16 biswas 
10 dhurs (Khet apna kashtkari mauza Bhagwan me terah bigha solah 
biswa das dhur, hasb tafsil). Underneath the deed plot numbers and 
their areas are detailed without specifying the nature of the tenancy. 
The only other reference to the land in the deed is contained in a 
sentence to the effect that “if any interference is made by us or our 
heirs in the occupation (dakhalkari khet ke sath kisi tarah ka muzahim 
ho to batil wa najaez hoga) the same will be void and unlawful”. The 
bond dated July 22, 1898 refers to the land covered thereby as “our 
tenancy land” already mortgaged (musallam kashtkari apni). There 
is no justification for holding on this dubious description of the pro- 
perty that it is an occupancy tenure of the specific character defined in 
Section 9 of Act XII of 1881 and declared by that Act to be inalienable. 
It is as likely to be held under a lease in perpetuity or for other long 
term in which case its transferability or otherwise would depend upon 
the terms of the lease. If it is one to which Transfer of Property Act 
applies it can be transferred in terms of Section 108 (j) of that Act. 
Even if it is not transferable under the lease, different considerations will 
apply and the transfer of the lease-hold rights in contravention of the 
terms of the lease will be only voidable at the option of the landlord. 
There is an essential difference betweep a transfer forbidden by statute 
and that in contravention of the terms of the lease. In the former 
case the transfer is void ab initio being in defeasance of law, and even 
the parties to that transfer may question it subject to important 
exceptions; while in the latter the breach of a covenant against transfer 
makes it only voidable at the instance of the landlord, but as between 
the parties thereto the er is binding. Abdulla v. Menmod, I. L. R. 
26 Mad. 156 and 15 O. C. 67. As the record stands there is no more 
reason for us to assume that the mortgaged land is tenancy land of the 
former description than of the latter. A mortgagor is to be deemed 
to contract with the mortgagee that tle interest which he professes 
to transfer subsists and that he has the power to transfer the same (Sec- 
tion 65 (e), Transfer of Property Act). If, therefore, we have to decide 
this important question on what is to be found in the mortgage deed 
„and the bond, assuming the latter to be 2 mortgage, the only possible 
conclusion, to my mind, is that if the mortgaged property is no more than 
tenancy land, it is one which the mortgagor had the power to transfer. 
Another serious objection to a plea of this kind being allowed in 
appeal is that the plaintiff-appellant framed his suit as one for redemp- 
tion which presupposes a valid mortgage. He sought to redeem the 
entiré mortgaged property without impleading the representatives of 
one of the mortgagors as he had every right to do in a suit for redemp- 
tion. To allow him to succeed on the plea under discussion the suit 
has to be treated as one for possession from a sub-lessee as he alleges or 


a trespasser as the defendants may well be. If a question of the Ghafad-es—tny 


ter we are now required to consider had been raised in the pleadings, 
he would have been put out of court by theedefendants on the ground 
that the plaintiff cannot maintain a suit for possession against his sub- 
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lessee in a civil court and that the proper forwm for such suits is thi 
revenue court. Asa matter of fact the defendants cannot be regarder 
as the plaintiff’s sub-lessees. They have never paid any rent to th 
plaintiff, and if there is any relationship of landlord and tenant betweer 
the defendants and some other person, it is with the landlord to whon 
they have been attorning. It is only by introducing a fiction that ch 
plaintiff would treat defendants as his sub-tenants, that fictio 
being that the mortgage as a mortgage is invalid and that the defendants 
possession under a transaction of a permissive character should be deeme: 
to be under a sub-lease, which is the only form of transfer which car 
be made by an occupancy tenant such as the plaintiff is said to be. Thi 
position is in my opinion untenable in view of total absence of attorn: 
ment by the mortgagee to the mortgagor. If the mortgage was invalid 
the possession of the defendants as against the plaintiff was in trespas 
and could be put an end to at the option of the plaintiff. The trans 
{eree under a void deed cannot plead estoppel against statute. { do no 
consider it necessary to e this aspect of the case further, as, ir 
the view I take, it is only a hypothetical proposition. But if the de 
fendants are not sub-tenants and have been in possession all these year 
as trespassers, the defendants could well have pleaded limitation and ad 
verse possession. They could also have questioned the right of the plaintif 
to recover possession without impleading all the co-sharers in the tenancy 
It should* be noted, as mentioned before, that the representatives of oni 
of the mortgagors are no parties tẹ this case. 

Having succeeded in obtaining from the courts below the relie 
of possession by redemption the plaintiff cannot turn round and main 
tain his ground on any other footing than that of a redeeming mort 
gagor. To allow him to do otherwise would not only be to inflict ; 
hardship on the defendants but to permit him to approbate and re 
probate. For all these reasons I hold that «he plaintiff-appellant car 
urge only such grounds on appeal as are to be found in his pleadings anc 
that he should not be permitted to impugn the two bonds on the groun 
that they cannot operate as cregting a mortgage or a charge on a propert: 
which is an occupancy tenure selund inalienable by law. 

As the liability of the plaintiff to pay money under th 
two bonds I find myself in agreement with the learned Subordinat 
Judge. The first bond dated July 27, 1893 is a registered deed con- 
taining the usual clauses which make it 2 deed of additional mortgag 
or charge. It provides that the sum of Rs.170 borrowed thereuride: 
will be paid in 1301 Fasli, i.e., a year later, and that if it is not so paid 
the creditor will be at liberty to recover the same with the mortgag: 
money due under the deed, dated Asarh Sudi 6th, 1293 Fasli, and tha 
the executant will first pay the amount due under the bond and ther 
redeem the aforesaid mortgage. ‘The transaction embodied in the ‘bon 
is therein described as Mashrutul-rehan. The property mortgaged ir 
the original deed is mentioned at the foot of the bond. Te is quits 
alear shat the intention of the parties was to make the property already 
mort@aged as security for the payment of the fresh advance made by 
the mortgagee to the mortgagor under the bond and that redemptior 
was made conditional on payment of the amount due thereunder. The 
case Her Prasad v. Rem Chender, I. L. R. 44 All 37, fully applies tc 
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chis bond. 

It has been tontended that the bond does not declare the fresh 
advance as secured on the mortgaged property initially and that the 
charge fastens on the property subsequently on non-payment on due 
date. I am unable to accede to this contention. In every mortgage 


deed or a deed creating a charge which contains a personal covenant to, 


pay after a certain time, the encumbrance is created forthwith, though 
ıt cannot be enforced till after the expiry of the period within which 
the debtor is allowed to pay. The defimtion of simple mortgage con- 
tained in Section 58() is as follows:— 

“Where . the mortgagor binds himself personally to pay 
the mortgage money, and agrees . . that in the event of his fail- 
ing to pay according to his contract, the mortgagee shall have a right 
to cause the mortgaged property to be sold and the proceeds of the sale 
to be applied .in payment of the mortgage money, the transac- 
tion is called a simple mortgage. .. ..  .” $ 

Similarly charge has been defined to mean “Where an immovable 
property of one person is. made security for the payment of 
money to another and the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the property.” 

Construing the language of the bond above referred to in the light 
of these definitions I think that the covenant to pay in 1301 Fasli does 
not postpone the creation of 2 charge to a later date, viz., that fixed 
for payment or to the date of redemption of the original mortgage. 
Tf the intention of the parties was to make the property referred to in 
the bond as security for the payment of the new advance, a charge must 
be deemed to have been thereby created. The case of Harjas Rai v. 
Neurenug, 3 A. L. J. R. 220, does not apply to the facts before us. It was 
the case of a covenant contained in the sale deed indemnifying the ven- 
dee from possible loss of ghe property sold. The covenant in that case 
entitled the vendee to recover the consideration of the sale transaction 
with interest if there was “any injury to the property sold and if we do 
not effect mutation of names or do not give possession . from 
our persons or the property sold or any other property”. The court 
of first instance granted to the plaintiff-vendee who had sued for damages 
a decree for a certain sum of money by sale of the property sold which the 
vendors failed to secure possession of to the vendee, but refused to direct 
sale of “other property” belonging to the vendors. It was with reference 
to the latter that the High Court on second appeal held that “the cove- 
nant in question is not such as to create a specific charge in his favour”. 
The learned Judges thought that the purchase money may in certain 
events be recovered generally from the persons or the property of the 
vendors. They do not create a charge within the meaning of the ex- 
pression in the Transfer of Property Act. The case before us is not one 
in which the plaintiff is seeking to enforce a charge said to exist on 
property not specified in the band but described generally as the pro- 
perty of the executant, It is settled law that stipulation which makes 
the person and property generally of the covenantor liable for a 
claim does not create a charge on any specific property. case 
Madbo Misser v. Sidh Binsik Upadbye alias Bena Upadhye, I. L. R. 14 
Cal. 687, is likewise distinguishable. The bond in that case provided 
“Whereas I have borrowed Rs.99 from Madho Miser . . I shall 
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pay interest at the rate of one rupee six annas per cent per mensem 
without any objection. I shall pay the entire principal with interest 
in the month of Baisakh 1289 Fasli without any objection. If I do 
not pay the money according to the stipulation, then I declare in writ- 
ing that I shall lose my right to 1 bigha 7 cottas of guzashta land 
situated in mauza Kutha. If I do not pay the money according to the 
promise then the aforesaid Misser shall take possession of the land. Since 
the Misser shall take possession of the land no interest of the money 
shall be paid by me, and he shall pay the rent of the landlord out of the 
profits of the land without any objection.” There is no difficulty in 
holding that the bond in that case contains no words which create any 
kind of hypothecation or charge. The creditor in that case was to 
take possession of the property, apparently for good, in default of pay- 
ment on due date. The observation of the learned Judges that the 
document in that case did not create a charge at the time of its execu- 
tion but operated “only as a charge upon the land in question upon the 
non-payment of the principal money in 1289 Fasli. All that it does 
is to create the possibility of a charge ultimately arising on the land” 
is an obiter dictum and has not been approved of at least by two High 
Courts. Balasnbramenia Nader v. Sivegurs Asari, 21 M. L. J. 562= 
11 I. C. 629, and Nend Lal v. Dheremdeo Singh, 78 I. C. 457, Patna. 
Each deed has to be construed with due regard to its own terms, and, as 
I have already held, the bond dated July 27, 1893 creates a charge from: 
its date enforceable at a given time and in a given manner. - 

The second bond dated July 22, 1898 is unregistered. It is argued 
that as a mortgage deed it is invalid in the absence of registration and 
delivery of possession of the property, which was already held by the 
mortgagee under the original mortgage deed. It is not necessary to 
discuss the debatable question as to whether a mortgage can be made of 
the equity of redemption by an unregistered deed and as to whether 
an equity of redemption is susceptible of such delivery of possession as 
the mortgagor can make. It is conceded that in so far as a document 
creates merely a charge no registration thereof is necessary. As I read 
the bond I have no doubt thaw it creates at least a charge. It recites 
that the property specified therein had been mortgaged by the deed 
dated the Asark, Sudi 6th, 1293 Fasli, that a deed of Mashrutul-rehan 
was executed previously and that another Mashrutul-rehan deed is now 
executed with the covenant that the sum of Rs.85 borrowed then would 
be paid on or before redemption along with the sums due under the 
earlier deeds. It winds up by a declaration that the executant and his 
representatives-in-interest will pay the principal and interest due under 
the mortgage deed and the two deeds of Mashrutul-rehan and can then 
take back the deeds and possession of the property covered thereby and 
shall have no objection to abiding by that covenant. The deed in my 
opinion clearly secures.the payment of money advanced thereunder on 
the property originally mortgaged. 

The mortgagee is entitled to enforce the covenants contained in 


Anit jon are which make redemption conditional on payment of all 


due under the three deeds. They are not merely personal 
covenants but accompany a charge validly created on the equity of re- 
demption left to the mortgagor after the first mortgage transaction. 
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juch covenants run with the land and can be enforced not only against 
the executants of the bonds but against his heirs and representatives in 
spect of the property subject to the charge. The Full Bench case of 
Her Prasad v. Rem Chender, I. L. R. 44 All. 37, is sought to'be dis- 
Jinguished on the ground that the bond in that case was held to create 
ı mortgage whereas in the case before us the unregistered bond cannot 
be held to create a mortgage. I do not think that the rato decidendi 
of that case can be limited to the case of a mortgage so as not to be 
applicable to the case of a bond creating merely a charge. In either 
case an encumbrance is created on the property and the debtor is made 
liable to discharge it at the time of redemption. Section 100 of the 
Transfer of Property Act makes “all the provisions hereinbefore con- 
tained as to a mortgagor” applicable to the owner of the property 
subject to a charge. I hold, therefore, with the court below that the 
money due under the second bond must be paid before the plaintiff 
can redeem the mortgaged property and recover possession thereof from 
the mortgagee. . 

In view of the findings arrived at by me above I would dismiss 
this appeal with costs. 

By THE CourT—Ás the members of this Bench are not agreed 
as to how the appeal ought to be decided we direct that the case be 
laid before the Hon’ble the Chief Justice so that the appeal might be 
heard by one or more of the other Judges as the Hon’ble the Chief 
Justice may direct for the decision f the points of law formulated 
below. Having regard to the fact Ce the opinion of the Hon'ble 
Judge or Judges who may hear the appeal on the points of law raised, 
specially the third point, will lay down, once for all, the principle or 
principles on which the vexed question of ‘tacking of bonds to usu- 
fractuary mortgages’ will have to be decided in future, we 
that, if possible, the number of Judges who may hear the appeal may 
be as large as possible. . 

Points which have to be decided are:— 

1. Whether it was open to the plaintiff to raise the lea, viz., the 
property mortgaged is occupancy holdings in the court donee 

2. - Assuming that the property mortgaged is occupancy holding, 
is the plaintiff entitled to redeem without paying the agnounts secured 
by the deeds of 1893 and 1898, on the ground that the transfer of 
occupancy holding is void in law? 

3. Assuming that the property mortgaged is transferable, whether 
the deed of 1898 cannot be treated as compulsorily redeemable by the 
plaintiff along with the mortgage of 1293 Fasli, on the ground that the 
deed (of 1898) is not registered? 

[The following opinions were expressed by the Full Bench:—] 
_ MUKERJI, To Three 
sion of the Full Bench and they are:— 

1. Whether it was open to the plaintiff to raise the plea, 
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Pa am, 


below? . 

- 2. Assuming that the property mortgaged is occupancy 

holding, is the plaintiff entitled to redeem without paying the 

amounts secured by the deeds of 1893 and 1898, on the ground 
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that the transfer of occupancy holding is void in law? 

3. Assuming that the property mortgaged is transferable 
whether the deed of 1898 cannot be treated as compulsorily re 
deemable by the plaintiff along with the mortgage of 1293 Fasl» 
on the ground that the deed (of 1893) is not registered? 

As to the first point it was conceded that it was open to the 
plaintiff to raise in the court below the plea, viz., the property 
mortgaged was occupancy holding. I hold accordingly. 

On point No. 2 I do not propose to write another judgment 
although fresh arguments have been adduced before the Ful 
Bench. My judgment on which the referring order is based 
viz, the judgment dated February 20, 1929, answers most of thi 
points argued. I shall, however, say just a few words more. 

I have held that the deeds of 1893 and 1898, by their lan- 
guage, would constitute subsequent mortgages over the property 
originally mortgaged. My brother King, J. has taken the view, 
that the documents create charges and in view of the ruling of 
their Lordships of the Privy Council in Ponaganti Ramerayenim- 
ger v. Mabaraja of Venkatagiri! a mortgagor has to pay not only 
the money secured by the original mortgage of 1886, but also the 
amounts charged by the two subsequent deeds, on the property. 
On this point I do not propose to express any opinion, for in 
view of my finding no question of “charge” arises. 

The next point on which I would like to say a few words 
more is this. My brother Niamatullah, J. is of opinion that 
the mortgagor or his legal representative, so long the latter is 
not a transferee of the property, shoulg be held bound by the 
personal covenant to pay, into which he has entered, although 
the property was not made security for the loan. This would 
mean that what was not, security is to be converted into a 
security, simply because there is an agreement to pay the money, 
personally. Either there was a security or there was no security. 
If there was no security, the personal promising to pay cannot be 
converted into a security, for ex-bypothesi there is no security. 

I, therefore, am unable to resile from my position that so 
long as the subsequent bonds do not constitute a mortgage 
(preferably usufructuary mortgage, but a simple mortgage or 
at least a charge, in any case), there can be no bar to the redemp- 
tion and recovery of property on payment of the mortgage 
amount originally secured. I answer accordingly. 


On the point No. 3, for reasons already given, my answer is 
that the plaintiff cannot be compelled to pay the amount secured 


mee Drie deed of 1898 for the reason (inter alia) that the docu- 
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ment is unregistered. ; 
Kine, J.—The facts of the case are set forth in the judg- 


ments dated February 20, 1929 of my learned brothers, Mukerji and 
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Niamatullah, JJ., who differed in opinion and referred the appeal 
to a larger Bench for decision. 
The first point for decision is 


Whether it was open to the plaintiff to raise the plea, viz., the’ 


property mortgaged is an occupancy holding, in the court below. 

The fact that the property mortgaged is an occupancy hold- 
ing was expressly agreed to by both parties in the lower appellate 
court. I see no reason why a question of pure law arising out 
of admitted facts should not be raised in first appeal. No 
authority has been shown for the contrary view which has not 
been seriously pressed. I would answer the first question in th 
affirmative. ; 

The second question for decision is 

Assuming that the property mortgaged is an occupancy hold- 
ing, is the plaintiff entitled to redeem without paying the amounts 
secured by the deeds of 1893 and 1898 on the ground that the 
transfer of occupancy holding is void in law? 

It may be noted at the outset that the fact, that the pro- 
perty mortgaged is an occupancy holding, is not based upon a 
mere assumption but upon the express agreement of the parties. 

The right of an occupancy tenant to make a 
mortgage of his holding during the currency of U. P. Act XU 
of 1881 was recognized in the FulleBench decision in Khieli Rem 
v. Naibu Lal’. The learned Judges took the view that, lee 
the “right of occupancy” was declared to be not transferable, 
the Legislature did not intend to prohibit the occupancy tenant 
from transferring the “right to occupy”, or the right of posses- 
sion, by way of sub-lease or usufructuary mortgage. This leading 
case, which was decided’so long ago as 1893, has been uniformly 
followed ever since without any expression of doubt or dissent 
and we are bound to take it as laying down the correct law 
on this point. We must hold, therefore, that the usufructuary 
mortgage of 1886 was perfectly valid. In accordance with the 
terms of that mortgage deed, the mortgagor B prima facie 
entitled under Section 62(b) of the T er of Property Act 
to recover possession of the property upon payment of the 
principal money only, as he offers to do. 

Now we have to consider the effect of the subsequent deeds 
of 1893 and 1898. 

The first question is whether they purport to create mort- 
gages or charges on the property. 

In my opinion they do not amount to usufructuary mort- 
gages for the following reasons:— 

(1) They do not purport to transfer any interest in the 
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property. The only interest which the borrower could origuallly am. 


transfer was the right of possession and enjoyment of the profits. 
This right had already been transferred bf the mortgage of 1886. 
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The deeds of 1893 and 1898 do not purport to transfer thi: 
right over again (if such transfers were possible) or to extenc 
the right of possession for a longer term. 

(2) The borrower did not deliver possession. The lender 
was already in possession as usufructuary mortgagee and there 
was no pretence of delivering possession to him over again. The 
delivery of possession is an essential feature of a usufructuary 
mortgage. 

(3) The borrower did not authorise the lender to appro- 
priate the profits in lieu of interest or in payment of the principal. 
or partly in lieu of interest and partly in payment of the principal. 
This is another essential feature of a usufructuary mortgage 
which is wanting. 

So in my opinion the deeds of 1893 and 1898 cannot amount 
to usufructuary mortgages as defined in Section 58(d) of the 
Transfer of Property Act: 

They cannot amount to simple mortgages as there is nc 
express or implied agreement that the lender might cause the 
mortgaged property to be sold in payment of the mortgage 
money. The borrower never had any saleable interest and he 
never professed to give the lender any right of sale. 

I hold that these deeds dg not amount to mortgages of any 
description. 

On the other hand, I think these deeds do purport to create 
charges, as defined in Section 100 of the Transfer of Property 
Act, The parties intended that the lender should retain the 
property as security for the further loans. The borrower agreed 
not to recover possession of the property? by redemption of the 
mortgage, without repaying the further loans together with 
interest at the stipulated rate. I agree with Niamatullah, J. and 
the lower appellate court that the deeds should be construed as 
purporting to create charges, but not mortgages. 

The distigction between mortgages and has is, however, 
unimportant in view of the interpretation which the Privy Council 
have put upon Section 61 of the Transfer of Property Act in 
the case of Penaganti Rama Rayanimgsr v. Mabaraja of Ventagiri?. 
Their Lordships held that Section 61 enacts by implication that 
a mortgagor cannot redeem a mortgage without paying money 
due under a separate mortgage or charge on the same property. 
Upon this interpretation the mortgagor in this case would not 
be entitled to redeem the mortgage of 1886 without paying 
the money secured by the deeds of 1893 and 1898, if the latter 
are held to create valid mortgages or charges upon the property. 

* present case there are express contracts in Exhibits B & C 
co the effect that the money secured by them must be paid before, 
or at the time of, the redemption of the mortgage of 1886, but 
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` appears from, the Privy Council ruling just mentioned that 
1e mortgagor would be compelled to pay the money secured 
y Exhibits B & C (assuming that they are valid mortgages or 
harges) as a condition of redeeming the mortgage of 1886, even 
rithout any express contract to that effect. 

The next question for determination, therefore, is whether 
xxhibits B & C do create valid mortgages or charges. We have 
‘ot been referred to any case in which a similar question has been 
lecided or discussed. In the case of Hardayal v. Ganga Koeri 
he facts were very similar. An occupancy tenant mortgaged 
is holding with possession in 1876. Su uently he took a 
'urther loan from the mortgagee and executed a bond promising 
o repay the further loan together with interest before redeeming 
he mortgage. A Division Bench of this Court held that the 
yond created a further mortgage and the mortgagor could not 
edeem the original mortgage without paying the amount due 
in the further mortgage also. The validity of the further mort- 
sage by the occupancy tenant was never questioned or discussed, 
o this ruling is not of much help to us. 

I have already expressed the opinion that Exhibits B & C 
Jo not even purport to create mortgages although they do purport 
ʻo create charges. Ex. C cannot in any view of the case create a 
valid mortgage because it is unregistered and there was no 
jelivery of possession of the property. But apart from this defect 
(which applies only to Ex. C) I hold that when Exhibits B & C 
were executed the executant was not competent to create a mort- 
gage or charge upon the property. The only transferable interest 
which he ever ad was the right of possession or cultivation. 
This right was only transferable by sublease or usufructuary mort- 
gage and not in any other way, e.g., b sale. Now the executant 
had already transferred this eke bo the mortgagee by the 
usufructuary mortgage of 1886. He could not transfer posses- 
sion for the second time to the mortgagee who wis already in 
possession as a mortgagee. So the executant retained no trans- 
ferable interest whatever in the property. 

Now I think it is clear that a person having no transferable 
interest whetever in property cannot validly aled. that property 
as security whether by way of mortgage or of charge. So in my 
opinion Exhibits B & C cannot operate either as mortgages or 
charges and I agree with my learned brother Mukerji, J. on this 
point. ; 

But it has been argued that, even if Exhibits B & C are 
invalid as mortgages or charges, why should not the pa 
bound by the personal covenants evidenced by those d to 
pay up the sums due upon them before redeeming. the mortgage 
of 1886? ‘The plaintiff is not a transferee from the original 
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mortgagors but is the son and heir of a mortgagor. Prima facie 
he ought to be bound by the lender’s personal covenant. 

This question is not free from difficulty. - The Transfer of 
Property Act itself does not afford any clear guidance on thi 
point. It is argued for the appellant that Section 60 gives the 
mortgagor an absolute and unqualified right to redeem the 
original mortgage upon payment of the mortgage money, in spit 
of the subsequent contracts not to redeem without repaying thi 
further loans. Reliance is placed on a Privy Council ruling ir 
Mobemmad Sher Khan v. Raja Seth Swami Dayal’ in which thei 
Lordships point out that Section 60 is unqualified in its terms anc 
contains no saving provision, as other sections do, in favour ol 
contracts to the contrary. It must be observed, however, thai 
their Lordships were considering contracts contained in thi 
original mortgage deed itself. e view taken, as I understanc 
it, was that the mortgagor could not, by stipulations in the con 
tract of mortgage, derogate from the absolute right of redemp 
tion conferred on him by statute. The same argument applie 
to Section 62 where the right to recover possession of the property 
under Clause (6) upon payment of the principal money appear 
to be absolute, notwithstanding any contract to the contrary. Thi 
doctrine cannot be applied wighout qualification to a subsequen 
and independent contract entered into by the mortgagor in consi 
deration of receiving a further loan. Their Lordships of the Priv 
Council have themselves laid down in Shankar Din v. Gokul Prasad 
that there is nothing in law to prevent the parties to a mortgag 
from coming to a subsequent arrangement qualifying the right t 
redeem. This ruling, however, cannot be taken to mean tha 
every subsequent agreement, qualifying the right to redeem, what 
ever the form or terms of the agreement may be, must be uphel 
as valid. The question is whether the ruling covers a subsequen 
agreement not to redeem without paying unsecured debts du 
to the mortgagee. 

First we should see whether the Act itself throws any ligt 
upon the question. 

Section 61 (as interpreted by the Privy Council) enacts th: 
where the same mortgagee holds several mortgages of the sar 
property then the mortgagor is not entitled to redeem one mort 
gage without paying the money due under the other mortgage 
It also enacts that a mortgagor seeking to redeem one mortgag 
must also pay the money secured by a separate mortgage < 
separate property if he is bound by a contract to this effect. 

It appears, therefore, that the right conferred by Section 6 


amen ct Section 62 to redeem a mortgage upon payment of the mor 


gage money due under that mortgage is not absolute, but 


qualified by the provistons of Section 61. When a mortgag 
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seeks to recover possession of mortgaged property by payment of 
the principal money under Section 62(b) the only. qualifications 
of his right, recognized by statute, are that he cannot redeem— 
(1) Without paying money due to the mortgagee under a sepa- 
rate mortgage or charge (s) upon the same property even with- 
out a contract to this effect; (b) upon separate property if there 
is a contract to this effect; and (2) Without giving reasonable 
notice of tender or payment, in accordance with the 4th para- 
graph of Section 60, if there is a contract to this effect. It appears 
then that the legislature recognizes that the mortgagor, when 
seeking to redeem a mortg is bound in certain circumstances 
to discharge certain secured debts as a condition precedent to 
redemption. There is no provision stating that the mortgagor 
is also liable to discharge unsecured debts, as a condition of redemp- 
tion if he is bound by a contract to do so, but it cannot be 
safely inferred from the absence of such provision that the mort- 
gagor is not so liable. 

In the absence of clear statutory guidance we are entitled 
to consider the recognized principles of the English law of mort- 
gage. According to Coote’s Law of Mortgages (Eighth Edition) 
Vol. I, p. 1175 

the general principle governing the question as to when a mort- 
gagee will be allowed to charge further advances in account 
appears to be that such advances must have been made on the faith 
of an actual charge on the land and not on merely personal 
security. 

On this principle a mortgagor cannot be compelled to pay 
off unsecured debts asja condition of redemption. This passage 
is quoted by Alston, J. in Resjit Khan v. Ramdhan Singh’ where 
he discusses the case of Sheo Shankar w. Parma ton’ and 
observes: 

In my opinion the finding thf there was no charge on the 
property was a sufficient answer to the plea that the plaintiff 
must pay off both debts before he could redeem.® 

In the latter case the mortgagor was the plaintiff’s predecessor 
in title, so it is not clear whether the plaintiff was a transferee 
or a representative of the mortgagor; dk decision did not turn 
aon ihat distinction. I gather from this passage in Coote’s 
treatise that even the mortgagor himself would not be bound to 
pay an unsecured debt as a condition of redemption. 

There is a further passage on the same page of Coote’s 
treatise which is even more directly apposite— 

a further advance cannot be allowed in account if made on the 
security of a charge which proves to be invalid. ' 


This rule is directly applicable to’ the present case as Vem 


held that Exhibits B & C purport to create charges but they do 
not create valid charges. It would seem anomalous to allow the 
lender to enforce an invalid charge indirectly, under the guise 
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of a personal covenant, when he could not enforce it directly a 
a charge. 

The principle of English law appears to be that a mortga- 
gor cannot be compelled, as a adie tion of redemption, to pay 
sums which are not secured upon the mortgaged property; mere 
personal covenants to pay unsecured debts, as a condition o 
redemption may be ignored. I see no reason why the same prin- 
ciple should not be applied in India in the absence of statutory 
authority to the contrary. 

The case-law on this point is conflicting. In Alu Khan v. 
Roshen Khan’ a proprietor having made a usufructuary mort- 
gage of his property gave the mortgagee four successive bonds 
in consideration of further loans and stipulated that he would 
pay off the arhount of the bonds before claiming redemption of 
the mortgage. -It was held that the bonds did not create 
charges on the property but the mortgagor’s representative was 
nevertheless bound by the contract and must pay the amount of 
the bonds before redeeming the mortgage. This ruling is unsa- 
tisfactory- as it speaks of the mortgagor seeking redemption as if 
he were a person seeking an sauitable relief and proceeds upon 
the view that it would be inequitable for him to set aside the 
obligation contained in the bond. There are rulings of other High 
Courts to the same effect, nimely, that bye-agreements to pay 
unsecured debts as a condition precedent to redeeming a mort- 
gage are binding upon the mortgagors and their representatives 
although not binding upon assignees of the right to redeem, see: 

Hari Mahadaji Savarkar v. Balambhat Raghunath Khare”; 
Yashvant Shenvi v. Vithoba Sbeti!'; Unni v. Nagammal!?; Abdul 
Majid v. Zorewer Sab”. 


The contrary view was taken in Sheo Shankar v. Parma 
Mahbton' where it was heldethat such bye-agreements to pay un- 
secured debts were void as clogs upon the right of redemption 
and as incongistent with the rights conferred upon mortgagors 
by Section 60 of the Transfer of Property Act, 1882. This 
case was followed in Rugad Singh v. Sat Narain Singh“ and in 
Durga Pershad v. Dukbi Roy”. A similar view was taken in 
Rajmal v. Shivaji" in which the soundness of the decision in 
I. L. R. 9 Bombay 233 was doubted. With due respect to the 
learned Judges responsible for these decisions, I do not think 
that the equitable doctrine about clogging the equity of redemp- 
tion is properly applicable to subsequent and independent contracts 
qualifying the right to redeem. The decisions may however be 
supported on the grounds that contracts not to redeem without 


men, paige unsecured debts due to the mortgagee are inconsistent with 
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the recognised principles of the law of mortgage in England and 
that those principles may be applied in India as rules of justice, 
equity and good conscience. , 

Sir Rash Behari Ghose in his Tagore Law Lectures on the 
Law of Mortgage (Sth Edition, page 241) clearly expresses his 
own opinion as follows:— 

But if there is no pledge of the land, a mere agreement to pay 
other debts which may be due to the mortgagee as one of the 
conditions of redemption will not be binding upon the mortgagor 
so as to prevent him from redeeming on payment of the secured 
debt only. The cases in which a contrary view was taken can 
hardly now be regarded as law. It is true that they have not 
been expressly overruled; but the trend of recent case-law is in 
favour of the mortgagor. 

He points out that to say that a mortgagee may not fore- 
close for anything beyond the debt due on the security, but 
a mortgagor must pay as the price of redemption unsecured debts 
due to the mortgagee as well as the mortgage money, is not merely: 
anomalous but postulates 

something that is not true, namely, that redemption is not a 
right of the mortgagor but a mere favour shown to him. 

His opinion is entitled to great weight. I agree to his view 
which is in accordance with the trgnd of most of the more recent 
decisions. I also agree with him that it was 

hardly necessary to invoke the highly ambiguous rule against 
clogging the equity of redemption which has been preserved in 
the English law merely on account of its venerable age. 
I should prefer to hold that such bye-agreements are void as be- 
ing inconsistent with secognized principles of the law of mort- 


I would answer the second question in the affirmative. 

The third question is é : 
assuming that the property mortgaged is transferable, whether 
the of 1898 cannot be treated as compulsorily redeemable 
by the plaintiff along with the mortgage of 1293 Fasli on the 
ground that the deed of 1898 is not registered. 

I have pointed out above that it is common ground that the 
property mortgaged is an occupancy holding and that the right 
of occupancy is non-transferable. This question was based 
upon a misunderstanding of the facts, and clearly does not arise 
from the facts admi in this case. Lf, however, it is consi- 
dered necessary to answer- a hypothetical question, then my 
answer is that non-registration would not affect the plaintiff’s 
liability under the deed of 1898. 

The result is that I would agree with my learned b 
Mukerji, J. in allowing the appeal in the terms specified by him. 

NIAMATULLAH, J.—At the hearing before the Full Bench we 
were referred to a statement of the defendant’s pleader before the 
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lower appellate court, contained in paper No. 69-C, which puts the 
defendant out of court so far as the first question referred to the 
Full Bench is concerned. In that statement it was admitted that 
the lands in dispute formed part of an occupancy holding. If 
the attention of the Division Bench had been drawn to it, a re- 
ference of the 1st question to the Full Bench would have been 
avoided. In view of the defendant’s readiness to admit that the 
lands in dispute constitute an occupancy tenure, no possible ob- 
jection can be taken by him to the case being argued’ on that 
assumption. It is only if that facts were in controversy that the 
plaintiff could complain of being taken by surprise at a time 
when he had no opportunity of establishing that the land in ques- 
tion is not tenancy and at all or, if it is such, it is not an occupancy 
tenure a transfer of which is void, being in defeasance of state pro- 
uibiting alienation. The nature of the tenancy being admitted 
and there being no possibility of a question of fact being raised, 
the plaintiff-appellant was rightly allowed to argue what were 
questions of law pure and simple. I would answer the first 
question in the affirmative. 

The principal point in the case is the one embodied in the 
second question, viz., whether, 

assuming that the property mortgaged is occupancy holding, is 
the plaintiff entitled to redeem without paying the amounts 
ae by the deeds of 1893 and 1898 on the ground that the 
transfer of occupancy holding is void in law. 

I may mention at the outset that both the bonds contain 
the usual stipulations which characterise deeds of further charge 
expressly making payment’of sums dueethereunder a condition 
precedent to redemption of the usufructuary mortgage of 1886. 
The bonds are described as mashrutul-rehan deeds, and the pro- 
perty mortgaged is detailedyat the foot of each bond. The posi- 
tion of the parties to these deeds may be summed up in a few words. 
An occupancy tenant made a usufructuary mortgage of his holding 
in 1886, agreeing that he would not redeem or resume possession 
without paying a certain amount. Subsequently, in 1893, he exe- 
cuted a second bond hypothecating the holding in lieu of a fresh 
advance, agreeing not to redeem or resume possession of his hold- 
ing without paying not only the sum advanced under the first 
deed but also that under the second. Sees in 1898 he executed 
a third bond in consideration of -a further advance, agreeing 
that he would not redeem or resume possession of his holding 
without paying not only what was due under the first and second 
deeds, but also what would be due under the third. The ques- 

is whether the covenants contained in the later two deeds, 
hs disentitle the mortgagor to redeem or to resume possession 
without payment of sums due thereunder are binding. 

As regards the so-called mortgage of 1886, it is conceded 
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that the plaintiff-appellant, the son and heir of the original mort- 
gegor, cannot Be allowed to recover possession without paying 
the amount due thereunder. It is argued that he is not under 2 
similar obligation in relation to the later bonds because, being 
deeds of simple mortgage or charge, they are void and unenforce- 
able, The distinction, thus sought to be drawn,- postulates, by 
E the rule that mortgage of an occupancy holding is 
valid, if usufructuary, and invalid if simple. Having regard to 
the definition of mortgage as 

a transfer of an interest in specific immovable property for 

securing payment of money 
such a position is an impossible one. A simple mortgage of an 
occupancy holding is invalid, because it is a mortgage, i.e., ‘trans- 
fer of an interest’. A usufructuary mortgage is no less a ‘mort- 
gage’ or ‘transfer of an interest’. A transaction must be a mort- 
gage first, and simple or usufructuary afterwards. The subtle 
distinction between ‘a right of occupancy’ and ‘a right to 
occupy’ does not make it valid as a mortgage. An occupancy 
tenant has no more than a permanent right to occupy, acquired 
either by a lease or prescription. ‘The essential distinction between 
a leasehold right and rights created by transfer, such as sale or 
mortgage, is that in the former onlys‘ a right to enjoy the property’ 
is created (cf. Section 105, Transfer of Property Act), while in the 
latter property itself or interest therein is transferred. Whenever 
a leasehold right is assigned by sale or mortgage, if it is assignable, 
only ‘the right to enjoy’ is transferred, and the transferor, the 
original lessee, continues liable to his own lessor (cf. Section 108, 
Transfer of Property Act). We cannot, therefore, justify usu- 
fructuary mortgage of an occupancy holding on the ground that 
it operates as a transfer of ‘right to occupy’ and not of ‘occupancy 
right’, as even in case of sale, assumingit to be valid, no more than 
right to occupy is transferred, for the simple reason that the occu- 
pancy tenant has no more than a permanent right to%ccupy. The 
distinction, therefore, between the transfer of an ‘occupancy right’ 
and of ‘right to occupy’ is without a difference. The distinction 
has, however, been recognised in Khiali Ram v. Nathu Ram’ and 
the cases that follow it and should be accepted; but it must be 
said that the learned Judges who made it did thereby uphold the 
validity of usufructuary mortgage as such of occupancy right. 
I have no doubt that a mortgage of occupancy holding usufruc- 
tuary or otherwise, is void as 2 mortgage. A deed creating a 
charge on occupancy rights is equally invalid. It does not matter 
if such a deed is registered. It may, however, be upheld otherwise 
than as a mortgage and to a lesser extent. In case of usufructuary 
mortgage of an occupancy holding, the mortgagor cannot recover 
possession without payment of sums due ûnder the mortgage, not 
because it is a valid mortgage and the rules applicable to valid 
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- mortgages relating to redemption compel him to do so, but 


because he is bound by a covenant to pay, before resuming posses- 
sion, which covenant is binding, apart from any supposed 
relationship of mortgagor and mortgagee, and under the general 
law applicable to agreements of a personal character. In this 
view of the matter, no distinction can be made between a covenant 
contained in the so-called deed of usufructuary mortgage and a 
covenant contained in the so-called deed of simple mortgage, a 
deed of further charge or simple money bond. In each case, it 
can be enforced against the person bound by it. Reliance is 
placed on Khiali Ram v. Nathu Rem’ and Brij Mohan v. Algu” 
for the proposition that a usufructuary mortgage of an occupancy 
holding is valid and, for that reason, money due thereunder 
must be paid if the mortgagor seeks to redeem. The same reason, 
it is said, does not exist in case of simple mortgage, which im- 
plies a right of sale and is therefore invalid. I shall presently 
deal with the contention, but would remark in passing that a 
right of sale is equally implied in case of an usufructuary mort- 
gage. It is true Section 67, Transfer of Property Act, disentitles 
an usufructuary mortgagor “to institute a suit for foreclosure or 
sale” but, if the mortgagor seeking to obtain possession institutes 
a suit for redemption and fails to pay within the period of 
grace, the mortgaged property is to be sold; vide Or. 34, R. 7 
(d) and 8(4). Under the initial contract between the parties 
the mortgagee is only entitled to retain possession till he is paid 
off; and, if dispossessed, he can sue for possession within 12 years 
(Art. 135, Limitation Act). The mortgagor cannot withhold it, 
relying on his proprietary title. The mortgagee, if left in posses- 
sion, cannot call in his money by sale of the property, except in 
the event of a decree for redemption being passed and money 
not being paid before due date. It cannot be suggested con- 
sistently with the definition of a mortgage, of usufructuary mort- 
gage and theie incidents that there is no transfer of an interest in 
case of usufructuary mortgage or that the mortgaged property is 
not made security for the money advanced. Mortgage has been 
defined in Section 58 of the Transfer of Property Act to mean 
the transfer of an interest in specific immovable property for 
the purpose of securing the payment of money advanced or to 
be advanced by way of loan. .... 
Then follows the definitions of various forms of mortgages, 
and usufructuary mortgage is defined thus:— - 
Where the mortgagor delivers possession of the mortgaged 
property to the mortgagee and authorises him to retain such 
e . possession until payment of the mortgage money, and to receive 
the rents and profits accruing from the property and to appro- 
priate them in lieu of interest or in payment of the mortgage 
money and partly in lieu of. interest and partly in payment of 
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the mortgage, the transaction is called an usufructuary mort- 


ga 
A simple mortgage and an usufructuary mortgage are borh 
mortgages’, as defined, with additional incidents. It cannot be 
doubted that one of the characteristics in both is that the mort- 
ged property is security for the loan. The rights of an 
Sic mortgage, broadly speaking, are (1) to retain 
ion till paid off, and (2) to recover his money, if he so 
desires, by sale of the property, when and if a decree for redemp- 
tion is passed and money is not paid during the period of grace. 
The former right is also the characteristic of an arrangement in 
the form of a sub-lease or otherwise under which possession js 
made over by one to- another on condition that it shall not be 
resumed without repayment of a sum of money advanced. It 
falls, short of usufructuary mortgage because sale cannot take 
place in any contingency. The ratio decidendi of Khiali Ram v. 
Nathu Ram’ so far as it relates to usufructuary mortgage of an 
occupancy holding is that it is valid only to the extent that 
right to occupy is transferred on condition that possession is 
to- be retained by the creditor till money is paid and that it is 
invalid so far as it may give a right to the creditor to realise his 
money by sale of the property. The learned Judges had before 
them the case of an occupancy tenant having able his holding 
and the question was whether subletting by an occupancy tenant 
is valid. Certain earlier cases of this Court were cited in support 
of the contention that subletting was not valid. One was Ganga 
Din v. Dhurandher Singh" in which it had been held that an 
usufructuary mortgage ef an occupancy holding was invalid and 
the other was Abadi Husain v. Jurawan Lab? in which a zar-i- 
peshgi lease by an occupancy tenant had been declared invalid. 
The learned Judges who decided Kkisli Rem v. Nathu Ram’ 
observed: 


No doubt, a usufructuary mortgage by an oceupancy tenant 
of his occupancy holding does for the terms of the mortgage 
transfer such right to the possession of the land mortgaged as 
the mortgagor has, but it does not transfer the right of occupancy 
and no decree for sale of the right of occupancy could be 
obtained in a suit by the mortgagee under Act No. IV of 1882 
whether the second paragraph of Section 9 of Act XII of 1881 
applied or not. Even if an occupancy tenant... . .were to 
bring a suit for redemption of a usufructuary mortgage of his 
occupancy holding, no order for sale under Section 92 and no 
order’ for sale under Section 93 of Act IV of 1882 of the right 
of occupancy could, by reason of the bar of the second para- 
graph of Section 9 of Act XII of 1881 be made. ae 
It is manifest from this passage that the usufructuary mort- 
gagee of an occupancy right has no security for recovery of his 
MEL R. 5 AIL 495 PLL R. 7 All 866 
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money, and has only the right to possession and to enjoy th 
profits “in the manner provided by the mortgage’. In other 
words, the transaction is not valid as a mortgage with all it: 
incidents and subject to the provisions of law relating to usufruc- 
tuary mortgages, but is valid only so far that the mortgagee cap 
retain possession and enjoy as agreed between the parties, a feature 
which is not peculiar to usufructuary mortgage as such, but is 
also one of sub-lease or other arrangement under which possession 
of occupancy holding is made ovet by the tenant to another 
without creating an interest or charge in favour of the transferee. 
In such a case, as the ruling itself indicates, the rights and liabili- 
ties of the parties“are governed not by the provisions of the 
Transfer of Property Act relating to mortgages but by the valid 
stipulations in the so-called mortgage deed. This view makes 
the principle underlying Khiali Ram v. Nathu Ram’ in accord 
with general law and with Nidha Sab v. Murli Dhar** in which 
their Lordships had to consider the effect of a mortgage deed 
which purported 
to be a mortgage of them with possession to one Ishri Sah (for 
a period of 14 years from 1284 Fasli to 1297 Fasli by which it 
was provided that on the expiration of the term the mortgagor 
shall come in possession of the mortgaged villages without settle- 
ment of accounts. . . .thit on the expiration of the terms... . 
the mortgagee shall have no power whatever in respect of the 
said estate. . . . .and after the expiration of the term this mort- 
gage deed. . . . shall be returned to the mortgagor without his 
accounting for the mortgage money secured under this docu- 


ment, 
Their Lordships observed that $ 
This instrument, though it is called a mortgage, and though 
it will be convenient to follow the nomenclature used in the 
document itself and inghe pleadings and judgments in the Courts 
below, is not a mortgage in any proper sense of the world. It 
is not security for the payment of any money or for the per- 
formance of any engagement. No accounts were to be rendered 
or required. There was no provision for redemption expressed 
or implied. It was simply a grant of land for a fixed term free ` 
of rent in consideration of a sum made up of past and present 
advances. 
And proceeded to say that : 
It appears that the so-called mortgagor had not absolute pro- 
prietary rights in all the villages, and that the mortgagee did not get 
the full benefit purported to be given him by the mortgage... 
It was contended before their Lordships that the mortgagor 
having broken his part of the contract by failing to give the 
e . ‘mortgagee possession of the entirety of the premises comprised 
in the mortgage ought not to be allowed to enforce the contract 
as against the morggagee, but the answer to this contention 
appears to their Lordships to be that the plaintiffs are not seek- 
L L R. 25 AlL 115 (pc) 
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ing to enforce the contract; they rely on their proprietary right, 
and it is fot the appellant to show some stipulation either express 
or implied in the mortgage deed which deprives the plaintiffs 

, of the right to recover possession. This the appellant cannot 

do... 

This is an authority for the proposition, which is clear to my 
nind apart from it, that where the transaction does not amount 
z3 a mortgage with all its legal incidents and in the absence of 
any security for repayment of money, the only guide in deter- 
mining the rights and liabilities of the parties to it is their agree- 
ment. My brother Mukerji, J. has expressed the opinion that 
usufructuary mortgages of occupancy holdings have been held 
to be valid in Khisli Ram v. Natbu Røm' and in cases which 
followed it, eg., Brij Mobsn Das v. Algu”, in so far as they 
amount to subletting. I am in agreement with him, with the 
alight difference, that they held such mortgages to be valid, so far, 
and no further, as they amount to a contract, which in their view is 
a valid one by which an occupancy tenant agrees to allow the 
creditor to retain possession till his money is paid and that the 
so-called redemption suit is no more than a suit for possession in 
terms of an agreement and not the usual suit for redemption in 
which a decree for redemption can be passed directing sale of 
the property in the event of ‘hon-payment, as provided by 
Or. 34, R. 8, Civil Procedure Code. The terms mortgage, 
redemption etc. may be conveniently used as their Lordships of 
the Privy Council did in Nidha Sab v. Murli Dber” but they 


are not such in the legal sense. That the usufructuary mortgagee ` 


of an occupancy tenant,is enabled to retain possession by virtue 
of the stipulation in the deed in that behalf gnd not because he 
holds under a valid mortgage or because he is exactly a sub-tenant 
(in which case question of jurisdiction of Civil and Revenue 
Court would arise) is clearly ruled in Bindeshri Rai v. Sadho 
Charen Rai". 5 
The suit by transferee of the occupancy tenants right to 
occupy, ; 
say Blair and Banerji, JJ. in a case which was one by a umfruc- 
tuary mortgagee, i 
i iw reality one to enforce the contract for delwery of possession 
for the term of the mortgage which the tenant made with bim, 
s contract which is valid and enforceable at law. 
(page 593). Regarded as subletting the position is the same, 
viz., that the mortgage of occupancy holding is not valid as a 
mortgage but as something else, ie., sub-lease, and to that extent 
only, with a covenant superadded that the sub-tenant shall not 
be ejected till a certain sum of money is paid, which has been 
held to be valid and enforceable. How far the decisions of this 
: "LIL R 26`All 591 
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Court upholding usufructuary mortgages of occupancy righ» 
in a modified form-are based on good law it is too late to cone 
sider. ‘They are so numerous and persistent that any attemp 
to depart from them will result in unsettling what has: bee 
unhesitatingly accepted by all subordinate courts and this Cour» 

It has been argued that a covenant by an occupancy tenar 
embodied in deeds of further charge, that he would not recove 
possession of the halding without payment of the fresh advance: 
is invalid under Section 23, Indian Contract Act. It is said tha 
it defeats the provision of Section 9, Act XII of 1881. The onl: 
provision forbidding transactions in respect of occupancy righ 
is in these words: 

No other right of occupancy’ shell be transferable in execu 
tion of a decree or otherwise than by voluntary transfer betwee 
persons in favour of whom as co-sharers such right originally 
arose or who have become by succession co-sharers therein. 

I have quoted the relevant provision of law which it is saic 
is defeated by the covenant in question. What the Section 
prohibits is ‘transfer’ of occupancy holding, which the two deed: 
are not; and, if they are, they are invalid to that extent. There 
is nothing in Section 9, Act XII of 1881, or any other law 
which prohibits an occupancy tenant to allow another person to 
remain in possession of the holding as sub-tenant or otherwise, and™ 
to agree that he would not-eject and resume possession till certain 
sums are paid, a proposition which must be accepted in view of 
what was decided in Kbisli Ram v. Nathu Rem’. If we analyse 
the decision in that case, it affirms the validity of two distinct 
covenants, viz., (1) Covenant giving to*the creditor the right to 
occupy, and (2) Govenant giving him the right to retain occupa- 
tion till he is paid. The validity of the first anly does not afford 
protection to the creditomg because whether his position be that 
of a sub-tenant or otherwise, the occupancy tenant, relying on his 
occupancy réght, can take possession. It is only covenant No. 2 
Sheh precludes him from doing so and enables the creditor to 
retain possession till he is paid. Why a covenant, couched exactly 
in the, same terms, occurring in a subsequent deed should be held 
to militate against Section 9, Act XII of 1881, it is difficult to 
understand. It is not an extension of the proposition which we 
are bound to accept in cases of usufructuary mortgages of 
occupancy holding on the principle of stare decisis, but it is the 
identical covenant in both cases. This Court has enforced such 
a stipulation contained in a deed of further charge relating to 
occupancy holding (see Herdayal v. Genga Koeri). On its facts 


“and the decisions arrived at, it is not possible to distinguish that 


case with the one before us. The learned Judges have taken note 
of the fact that the ntortgaged property was an occupancy hold- 


ing. They have, nevertheless, giveh effect to the deed of further 
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charge. As I have said, once we make up our mind to accept 
che rule laid down in Khiali Ram v. Nathu Rem’ and cases which 
Mmtollowed in its wake, we cannot refuse to give effect to the 
covenant that the occupancy tenant would not take possession of 
mhis holding without paying a certain sum of money, whether such 
1 covenant occurs in a deed purporting to be usufructuary mort- 
gage or one which creates only a charge. It is not in conflict 
with Section 9, Act XII of 1881, where it occurs in an usufruc- 
mury mortgage, as we must hold, it cannot be so if it occurs in 
a deed of further charge. It would be extremely illogical and 
arbitrary if we give effect to it in one case and not in the other. 
Consistency may not be a virtue in some walks of life, but it is 
absolutely necessary in administering law. 


Another argument that has been advanced is that a covenant, 


in a subsequent bond disentitling the occupancy tenant to take 
possession without paying fresh advances operates as a clog on 
the right of redemption of the earlier usufructuary mortgage. 
This argument is easily refuted, as it is based on the erroneous 
assumption that the so-called usufructuary mortgage is valid as 
a mortgage, and not as an agreement or subletting. We cannot 
import the doctrine of clog into a transaction which cannot 
amount to a mortgage subject to all its incidents, including right 
of sale in a certain contingency. Dr. Gaur, relying on London 
and Globe Finence Corporation v. Montgomery™, says: 

It is perhaps unnecessary to state that the rule against clog 
on redemption only applied to a mortgage. If therefore the 
transaction was not a mortgage, no covenant could be attacked 
on the ground of clog, though the principle which underlies that 
rule may equally afail’to invalidate it, but its invalidity must 
then be tested by the general principles upon which contracts 
generally are voidable. A deposit of shares as security for a loan 
made on condition.that the creditge should have the option of 
purchasing the shares at a fixed price up to a certain date was 
held not to amount to a mortgage, and that, therefore, the 
covenant could not be attacked as a clog on redemption. 

(Gaur’s Law of Transfers, Vol. II, p. 1095, para. 1554). 

Assuming the rule of clog on redemption can be invoked, 
it is wholly inapplicable. It is stated in Hallsbery’s Laws of 
England, Vol. 21, p. 143 in these terms: 

No agreement between mortgagor and mortgagee contained 
in the mortgage can make a mortgage irredeemable; and no 
contract between a mortgagor and mortgagee made at the time 
of the mortgage, and as part of the mortgage transaction, or, 
in other words, as once of the terms of the loan, can be valid 

- if it provides that the mortgaged property shall become the 
absolute property of the mortgage upon any event whatsdever® 
But the rule against clogging the equity of redemption does not 
invalidate subsequent and independent sransactions between the 
"1s T. L R. 661 
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mortgagor and mortgagee relating to the mortgaged property 
(Ibid, p. 144). 

The following passage from Dr. Sir Rashbehari Ghose’s Lav 
of Mortgage, Vol. I, Ed. V, p. 241, has been relied on:— 

The question whether a mortgagor may redeem the mortgage or 
payment of the money due on foot of his security without als 
discharging other debts due from him to the mortgagee inspite 
of an agreement to the contrary has given rise to some contro 
versy. The solution, however, is not very difficult. Of course. 
if the land is charged by way of mortgage with the repayment 
of such debts, the mortgagor can redeem only on payment of 
all the moneys so secured. But if there is no pledge of the land, 
a mere agreement to pay other debts which may be due to the 
mortgagee as one of the conditions of redemption, will not be 
binding upon the mortgagor so as to prevent him from redeeming 
on payment of the second debt only. 

The cases quated at the foot, including Sheo Shankar v. 
Parma, on which it is based are all cases in which such a 
covenant was held to be a clog. This is now an exploded doctrine 
and cannot be accepted in view of subsequent cases (See Ranjii 
Khon v. Ramdhan Smgh"). The last word on the subject has 
been said by their Lordships of the Privy Council in Shenker Din 
v. Gokal Prasad’ in which it has been held that 

There is nothing in laweto prevent the parties to a mortgage 
from coming to a subsequent arrangement qualifying the right 
to redeem. 

In this case the mortgage which it was sought to redeem wa: 
dated in 1346, and in 1870 the mortgagors had, in considera- 
tion of certain additional benefit reserved to them under 2 com. 
promuse, agreed to subject their righe of redemption to certair 
conditions. The deed having been lost, the onus was on thi 
plaintiffs to prove the terms of the mortgage, so as to show thai 
the suit was not d by Section 6 of the Oudh Estates Aci 
(I of 1860) (see Raja Kishen Dutt Ram Pandey v. Narendai 
Babadoor Smgh, I. L. R. 31 All. 85), which onus he was founc 

q unable*to discharge. 

Held, (affirming the decision of the Judicial Commissioner ol 
Oudh) that the plaintiffs were not in any case entitled to redeem 
as long as there was no breach by- the defendants of the. covenant 
contained in the compromise. 

It should be noted that, in this case, the subsequent convenani 
was purely personal. There is a long current of authorities whict 
support the view that stipulations to pay, occurring in subseqnen! 
bonds, which do not create a charge, are binding on the mortgago: 
and those bound by his personal obligations, such as heirs or donees 
but not on transferees for considerations. See:— 

-~ ‘Alu Khan v. Roshan Khan’, Hari Mabadadji Savarkar v. Ba- 

lambhat Raghunath Khare”, Ragho Govind Parjpa v. Balwani 

Amrit Gole", (case ofea donee) Uni v. Nagammal* and Abdu. 
"IL L R. 7 Bom. 101 
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Blajeed v. Zorawar Sah”. 

The mere existence of a subsequent mortgage or charge created 
əy a subsequent deed would not per se make it incombent on the 
mortgagor to pay the money due in respect of such 
nortgage or charge as a condition precedent to the redemption of 
an anterior mortgage. It is only a stipulation contained in the 
subsequent mortgage deed, or deed of charge, viz., that the mort- 
magagor shall not redeem without payment of subsequent advances, 
which binds him to do so. This is clear from the terms of Sec. 61, 
Transfer of Property Act, which provides that 

A mortgagor seeking to redeem any one mortgage, shall in the 
absence of a contract to the contrary, be entitled to do so without 
paying any money due under any separate mortgage made by 
him, or by any person through whom he claims, on property 
other than that comprised in the mortgage which he seeks to 
redeem. 

It is, therefore, ‘the contract to pay’ and not the nature of the 
subsequent transaction which creates the obligation. In Khuda 
Bakhsh v. Alim-un-nissa" it was held that in the absence of a 
stipulation in a deed of further charge that the redemption shall 
not take place without payment of subsequent advance, the mort- 
gagor -can redeem without paying subsequent advances though 
charged on the mortgaged property. There is no warrant for the 
proposition that the creditor cannot recover sums due under 
later bonds, unless they amount to usufructuary mortgages. No 
case has’ ever gone to this length, and in practice aa second 
“Mortgage with possession is rare, if it can take place at all. The 
mortgagee being already in possession, the mortgagor cannot agree 
to deliver possession aga. He can only authorise the mortgagee 
to retain possession till subsequent advances are paid. Even where 
two successive deeds of mortgage with possession over the same 
property are executed and the second®deed does not contain the 
usual stipulation that redemption of the first cannot take place 
without discharging the second, redemption of the first cannot 
be prevented, though the mortgagor will be kept out of possession 
by the existence of a second mortgage with possession. The sae 
tion is not whether the mortgagor can recover possession without 
paying subsequent advances, but it is whether he can redeem the 
first mortgage without paying subsequent advances. There is a 
difference between redemption and obtaining possession. The 
former may take place without affecting possession. In many cases 
the mortgagor is desirous of merely dase the incumbrance. 
Conversely, in many cases, the mortgagee may be unwilling to 
allow redemption of the first mortgage without payment of 
subsequent advances. For instances of cases where payment of 
money due under a subsequent deed was made a condition prece- 


dent to redemption, though it did not evidence a mortgage 
“IL. R. 27 AlL 313 
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with possession, see Bhikam, Singh v. Shenker Dayal Singh” 
and Penagenti Remarayanimger v. Mabaraja of Venkatagiri 
Section 62, Transfer of Property Act, was relied on in suppor 
of the contention that only the principal money due under th 
first deed need be paid to enable the mortgagor to obtain posses 
sion. That Section has been said to be a supplement to Sec 
tion 60, Transfer of Property Act, and does not itself provid 
for a suit for redemption. It presupposes that the redemptio 
of the mortgage is an accomplished fact by payment of principa 
to the mortgagor, by deposit in court or by appropriation o: 
usufruct. If redemption has not taken place by such payment 
for instance, where other sums have to be paid as a conditio: 
precedent, the Section does not apply. Sir Rashbehari Ghos 
says: 
This Section should be read with Section 60; but quaere 
whether a suit under it should be treated as an action to redeen 
or as an action of ejectment. - 


Whenever Section 62 was applied, absence of a contrac 


, to the contrary was stressed. See Tajjo Bibi v. Bhagwan Prasad’ 


and Khuda Bakhsh vw. Alim-un-nissa“. Mr. Lindsay (as h 
then was) had the occasion to consider Section 62, Transfer o 
Property Act in Zebid Ali x. Kedar Nath” and expressed th 
following view:— i 

Section 62 of the Transfer of Property Act is a special Sec 
tion supplementary to the general provisions of Section 60. I 
provides a summary remedy which is available to 2 mortgago 
in two special cases of usufructuary mortgage (a) where th 
mortgage is authorised to pay himself the mortgage-money fror 
the rents and profits of the mortgaged property, (b) where th 
mortgagee is authorised to pay himself from such rents an 
profits the interest of. the principal money. It cannot appl 
to cases where from the conditions contained in the mortgage 
accounts have to be made up between the parties. 

It cofttemplates the existence of only one transaction and doe 
not at all touch the case where 2 usufructuary mortgage hav 
ing been executed, other mortgages by way of further charg 
have been executed by the same mortgagor. 

I respectfully endorse this view in its entirety. Any othe 
reading of the Section would create endless confusion. Sec 
tion .62, Transfer of Property Act, is mandatory and unless i 
is subject to other contracts to the contrary a mortgagee mus 
surrender possession, whatever rights he may have to retair 
possession under other legally enforceable agreements. Th 
rational view of the Section is that it provides rights and obliga 
tfons of the mortgagor and mortgagee under one deed of usu 
fructuary mortgage, assuming it is the only deed which regulate 

"6A LJ. R 256° =L L. R 16 AIL 295 
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them. 

I have discussed the effect of various rules applicable to 
mortgages, such as doctrine of clog, provisions contained in 
Sections 61 and 62, Transfer of Property Act, only on the 
assumption that the deed of 1886 amounts to a valid usufruc- 
tuary mortgage of an occupancy holding. I have held in an 
earlier part of this judgment that, on the rulings of this Court, 
we can give effect to it not as a mortgage but as a sub-lease or 
an arrangement under which no security for recovery of the 
money advanced is created. In that view we cannot apply rules 
of law applicable to mortgages only and not to sub-leases and 
other similar contracts which have to be given effect to accord- 
ing to the stipulations in the deeds evidencing them. The 
covenants in the deeds of 1893 and 1898 that money due there- 
under must be paid before possession is to be taken by the 
plaintiff is as valid as an identical covenant in the deed of 1886, 
viz., that possession cannot be taken without payment of the 
sum then advanced. It may be convenient to adhere to the 
nomenclature used in the deeds, but in law there is no mort- 
gage, no mortgagor, no mortgagee and no redemption. We must 
treat the suit as one for possession, and the suit is to be decreed 
only if the terms of the contracts between the parties justify 
it, For these reasons I answer the second question, referred to 
the Full Bench, in the negative. 

The third question does not call for a decision in view of 
what I have held on the first. But if it were otherwise I would 
hold in view of the, personal obligation of the mortgagor, that 
registration is not compulsory to bind him to pay what is due 
thereunder. 

By THE Court—The answers of the majority of the Full 
Bench on the questions formulated aregas follows: — 

(1) It was open to the plaintiff to raise the plea. 

(2) The plaintiff is entitled to redeem withogt paying the 
money secured by the deeds of 1893 and 1898. 

(3) The non-registration of the document is not material. 

[On receipt of the Full Bench opinion the original Division Bench 
allowed the appeal, modifying the decrees of the courts below and 
gtanted the plaintiff a decree for redemption on condition of payment 
of Rs.299-15-0 within six months of the date of judgment, and in case of 
default the suit was to stand dismissed, as the property mortgaged was 
not saleable. ] 
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RAM NARAIN anD oTHers (Plaintiffs) 
versus 
RADHA KISHEN MOTI LAL CHAMARIA (a FIRM) 
(Defendants) * 
Indian Companies Act, Secs. 109 and 120—Registration of mortgage— 
Extension of time—Effect of—Volidates mortgage since when. 
If a mortgage created by a company is registered with the 
Registrar within the time extended by the court under Section 
120 of the Indian Companies Act, the mortgage is constituted 
a valid mortgage ab initio from the date of its execution, sub- 
ject only to such conditions as are imposed by the court in the 
order which extends the time. On August 10, 1922 a company 
created two mortgages, one in favour of a bank and the other 
in favour of the plaintiffs; but the mortgage in favour, of the 
plaintiffs was expressly recited to be as the second mortgage. 
The plaintiffs’ mortgage was registered with the Registrar on 
November 21, 1922; and that of the bank on December 22, 
1922, under an order of the High Court which, while extend- 
ing the time for registration, provided that the order should be 
without prejudice to the rights of any mortgagee accrued in the 
meantime. Held, that the plaintiffs’ mortgage was on the 
face of it a second mortgage and the reservation in the order 
could not have been intended and did not convert the plaintiffs’ 
second mortgage upon the property into a first charge thereon. 
APPEAL from a decision of the Chief: Court of Oudh at 
Lucknow. f ; 
W. H. Upjobn, K.C. and B. Dube for the appellants. 
A. M. Dunne, K.C. and W. F. Swords for the respondents. 
The following judgmeft was delivered by 
Sm LANCELOT SANDERSON—This is an appeal by the 
plaintiffs agaist a judgment and decree of the Chief Court of 
Oudh, dated November 29, 1926, which partly affirmed and 
partly reversed a judgment and decree of the Subordinate Judge 
of Unao. l 
The plaintiffs are the representatives of Bilas Rai Hardat 
Rai, a mercantile firm of Nayaganj, Cawnpore. The defendants 
were ‘the Pioneer Mills, Ltd., and the respondent firm Radha 
Kishen Moti Lal Chamaria. 
The Pioneer Mills, Ltd., (hereinafter called the Company), 
was registered under the Indian Companies Act, 1913, and carried 
on the business of sugar manufacturers; the factory was at Unao 


* and the head office was in Calcutta. 


Radha Kishen Moti Lal Chamaria (hereinafter called the 
defendant firm) carried‘on their business in Calcutta. 
=P, C. A. 9 of 1928 
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The main question in this appeal is whether a mortgage 
dated August 31, 1922, executed by the Company in favour 
of the defendant firm, ever took effect as a valid security, the 
plaintiffs alleging that there was no consideration in respect 
thereof. 

The learned Subordinate Judge found in favour of the plaint- 
iffs on this issue. 

The plaintiffs’ suit was for the recovery of 4 lacs of rupees 
principal and Rs.18,666 interest on a mortgage dated August 10, 
1922, executed by the Company in ‘favour of Bilas Rai Hardat 


The learned Subordinate Judge made a decree in favour of 
the plaintiffs for the sum of Rs.2,68,000 and interest thereon, 
and directed that the plaintiffs should withdraw that amount 
from the monies held in deposit by the Imperial Bank of Calcutta. 
The Company was in liquidation and the said monies in deposit 
represented the proceeds of the sale of the Company’s assets. 

The defendant firm appealed to the Chief Court of Oudh: 
the plaintiffs also appealed against that part of the Subordinate 
Judge’s decree which disallowed a portion of the plaintiffs’ claim 
on their mortgage. - 

Both appeals were allowed by the Chief Court, and it was 
directed that the plaintiff? claim— 

Be and is hereby decreed for Rs.4,18,666-10-0 (Rupees four 
lakhs eighteen thousand six hundred and sixty-six and annas ten) 
only with 8 per cent per annum interest from 15th of March, 
1923, till realization against the Liquidators, defendant No.1, 
subject to the prior incumbrance in favour of Radha Kishen 
Moti Lal Chamaria; defendant No. 2, under the deed of mortgage 
dated August 31, 1922. 

No question arises in this appeal as to the amount due to 
the plaintiffs on their mortgage. e appeal is against that 
part of the decree which directed that the plaintiffs’ claim should 
be subject to the prior incumbrance in favour of the defendant 
firm under the mortgage of August 31, 1922. 

It appears that the liquidation of the Company was in con- 
sequence of an application made by the Company on April 9, 
1923, to the High Court at Calcutta, which made an order 
on June 4, 1923, for the winding up of the Company. The 
Company and the liquidators are not parties to this appeal. 

The material facts are as follows:— 

On August 10, 1922, the Company executed a mortgage 
in favour of the plaintiffs to secure a sum of four lacs and 
interest at 8 per cent per annum. - The property comprised jn 
the mortgage was the sugar refinery at Unao and the distillery, 
including engines, machinery, buildings and lands, considered 
to be part and parcel of the said sugar fefinery and distillery. 
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It was stipulated that the mortgage should be treated as a 
second mortgage against the sugar mills (which it was agreed 
meant the refinery), and as a first mortgage against the distillery. 

The above-mentioned mortgage was not registered in pur- 
suance of the provisions of the Indian Companies Act of 1913 
until November 21, 1922. The time for registration was extend- 
ed by an order of the High Court at Calcutta dated November 14, 
1922, for three weeks from the date of the order. 

On the same day, viz, August 10, 1922, the Company 
executed a mortgage in favour of the Tata Industrial Bank, Ltd. 
(hereinafter called the Bank). It recited that the Bank had 
agreed to open a cash credit loan account ‘to the extent of 
five lacs of rupees, and in consideration of the advances to be 
made and as security for the repayment of all monies from time 
to time owing to the Bank in respect of the said account, the 
Company pledged and hypothecated to the Bank all the stocks 
of gum, sugar, molasses, coal, gunny bags and other articles 
from time to time on the premises of the Company’s refinery 
at Unao or at any other place which might be used as a godown. 
In further consideration of the said advances the Company 
mortgaged the immovable property and machinery mentioned 
in Parts I and Hf of Schedule B, the whole of which were declared 
to be free from incumbrances. 

The premises thus mortgaged were the refinery and the 
machinery attached thereto. It was on the premises that the 
plaintiffs held a second mortgage. 

The Bank’s mortgage contained a provision that the Com- 
pany should always maintain 2 margin of 25 per cent between the 
sum owing to the Bank and the open market value of the stocks 
thereby pledged, and a further provision that if the Company 
when called upon to maintain such margin, failed to do so within 
14 days after notice in wrifing, it should be lawful for the Bank 
to sell and dispose of by public auction or private sale all or any 
part of the st®cks thereinbefore mentioned. 


The above-mentioned mortgage in favour of the Bank was 
not registered under the Companies’ Act until December 22, 
1922. The time for registration had been extended by an order 
of the High Court at Calcutta dated December 6 for three 
weeks from the date of the order. 
It will be necessary to refer to the terms of this order in 
detail when another part of this case comes to be considered. 
On August 31, 1922, the Company executed a mortgage 
in fayour of the defendant firm to secure an advance of five 
lacs of rupees. This mortgage comprised both the refinery and 
the distillery and the machinery appertaining thereto. 
` It was recited therein thar the consideration for the mortgage 
was the sum of five lacs paid by the defendant firm to ke 
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Dompany at or hefore the execution of the mortgage, the receipt G™ 

vhereof the Company acknowledged. The mortgage contain- 1929 

d a proviso for redemption, and the Company covenanted that — 

< was lawfully seised and possessed of the said mills, lands and ™™ Nam 

sremises, free from all incumbrances. - Runa 
The mortgage was executed by three directors of the Com- Mon 

zany, and at the end of the mortgage deed there was the follow- = 


ng memorandum:— Ser Lancelot 
Sende son 


CONSDERATION 


“By cheque to the Tata Bank, Ltd., No. 1,332, dated this 
— Tay, for Rs.5,00,000, on the Imperial Bank, Burra Bazar Branch.” 
This was signed by the same three directors. 
The mortgage of August 31, 1922, in favour of the defend- 
ant firm was duly registered in compliance with the provisions of 
he Companies Act on September 21, 1922. This is the mortgage 
o which the plaintiff’s claim was made subject by the decree 
yf the Chief Court, and which the plaintiffs alleged was in fact 
without any consideration. 
[Their lordships then considered the evidence in detail and 
‘ame to the conclusion that there was no consideration in respect 
of the mortgage in favour of the defendant firm dated August 31, 
1922.] 
The result is that their Lordships are unable to agree with 
shat part of the decree of the Chief Court, dated November, 29, 
1926, which directed that the plaintiffs’ claim should be subject 
sto the prior incumbrance in favour of the defendant firm under 
=the mortgage of August 31, 1922. : 
_ There is, however, a further matter to be considered. The 
M@earned counsel for the plaintiffs argued that, although the de- 
fendant firm by means of the assignmdht became entitled to the 
security held by the Bank, which included a mortgage over the 
refinery, the plaintiffs’ mortgage, which was on bo dine refinery 
and the distillery, had priority over the Bank’s mortgage, even 
though the two mortgages were executed on the same day, viz., 
August 10, 1922, and the terms of the plaintiffs’ mortgage ex- 
pressly stated that the plaintiffs’ mortgage should be treated as 
a second mortgage against the sugar mills, ie., the refinery. 
The basis of the learned counsel’s argument was that whereas 
the plaintiffs’ mortgage was registered in pursuance of the Indian 
Companies Act of 1913 on November 21, 1922, the Bank’s 
mortgage was not i until December 22, 1922, and that 
the order of the High Court of Calcutta of December 6, 1922, 
by which the time for registering the Bank’s mortgage was 
extended, provided that the order should be without prejudice to 
the rights of any mortgagee accrued in thé meantime. 
It was argued that by registering their mortgage on 
25 
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cr November 21, 1922, the plaintiffs acquired a right which the 
Iş did not possess before, and consequently that such right coul- 
Z not be prejudiced by the subsequent order of the High Cour 
Rast Naan or by the registration of the Bank’s mortgage in pursuance of th 
Rasma Said order. 
Konen Mort The order of the High Court was made under Section 12 
Lat of the Indian Companies Act. The reference to Section 10° 
Sn Lencelot in the order is an obvious mistake. 
Saaderson - Section 109 is as follows:— 

Every mortgage or charge created after the commencement 0 
this Act by 2 company and being either (c) a mortgage o 
charge on any immovable property, wherever situate, or an 
interest therein: shall, so far as any security on the company’ 
property or undertaking is thereby conferred, be void agains 
the liquidator and any creditor of the company, unless the pres 
cribed particulars of the mortgage or charge, together with th 
instrument (if any) by which the mortgage or charge is create» 
or evidenced, or a copy thereof verified in the prescribed manner 
are filed with the registrar for registration in manner requires 
by this Act within twenty-one days after the date of its creation 
but without prejudice to any contract or obligation for repay. 
ment of the money thereby secured, and when a mortgage o 
charge becomes void under this section the money secured there 

by shall immediately become payable. 

Section 120 is as follows:— 

The Court, on being satisfied that the omission to register . 
mortgage or charge within the time required by Section 109 
or that the omission or misstatement of any particular with res 
pect to any such mortgage or charge, was accidental, or due t 
inadvertence or to some other sufficient cause, or is not of + 
nature to prejudice the position of creditors or shareholders o> 
tne company, or that on other grounds it is just and equitable tı 
grant relief, may, dh the application of the company or any 
person interested, and on such terms and conditions as seem tc 
the @ourt just and expedient, order that the time for registra- 
tion be extended, or, as the case may be, that the omission or 
misstatement be rectified, and may make such order as to the 
costs of the application as it thinks fit. 

By the terms of Section 120 the Court, when extending the 
time for registration, has a discretion to impose such terms and 
conditions as it thinks just and expedient, and the material 

“words of the order in this case are “without prejudice to the rights 
of any mortgagee accrued in the meantime.” 

The phraseology of the order is not very precise, but their 
Lordships assume that “in the meantime” must be taken to mean 

* the period between the date when the Bank’s mortgage should 
have been registered and the date of actual registration. -This 
period would cover «November 21, 1922, when the plaintiffs’ 
mortgage was registered. 
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Section 109 provides that a mortgage, such as the Bank’s rm 
nortgage of August 10, 1922, shall so far as any security on 1929 
he Company’s property or undertaking is thereby conferred, 
xe void against the liquidator and any creditor of the Com. Raw Na age 
sany unless the prescribed particulars are filed with the Registrar Ranma 
within 21 days after the date of its creation. Komen Mott 

It is to be noted that the section does not avoid the mortgage Lar 
absolutely, but only so far as any security is given thereby on Sr Lancelot 

the Company’s property or undertaking. Sanderson 

The effect, therefore, is that if a mortgage is not registered 
it is valid as an admission of debt, but as against a creditor or 
the liquidator it could not be said that a valid charge on the 
Company’s property had been created. 

But it is provided by Section 120 that the Court may extend 
the time for registration in a proper case, as was in fact done in 
this case. What, then, was the effect of the registration of the 
Bank’s mortgage within the extended time? 

In their Lordships’ opinion, the Court having extended the 
time for registration, and the mortgage having been registered 
within that time, the mortgage was constituted a valid charge 
ab initio, i.e., from the date of its execution, viz., August 10, 
1922, subject only to such conditions as were imposed by the 
Court in the order which extended the time. 

If that be so, the Bank’s mortgage on registration became a` 
valid charge on the refinery as from August 10, 1922, and 
the plaintiffs’ mortgage of August 10, 1922, which also was 
registered within the time extended by the High Court, became 
a valid charge from August 10, 1922, on the refinery and the dis- 
tillery; but on the face of the plaintiffs’ mortgage it was only a 
second charge upon the refinery. 

But it was said on behalf of the plaintiffs that a right 
to enforce their mortgage had accrued to them on the registra- 
tion of the mortgage on November 21, 1922, and bg the order of 
the Court such right was not to be prejudiced. The right which 
the plaintiffs had to enforce their mortgage against the property 
of the Company depended not only upon the registration, but 
also on the terms of the mortgage itself, and the right which they 
had to enforce in respect of the refinery was a second charge only. 
The order of the Court of December 21, 1922, that it should be 
without prejudice to the “rights of any mortgagee accrued in 
the meantime,” in their Lordships’ opinion, could not have been 
intended to convert the plaintiffs’ second charge upon the refinery 
into a first charge thereon. 

The learned counsel for the plaintiff-appellants, in support of 
his argument, referred to the decision in re Monolithic Building 
Co., in re Tacon v. The Company’ which’ decided that Section 93 

771915] 1 Ch. 643 
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of the Companies (Consolidation) Act, 1908, avoids an unregis- 
tered mortgage as against a subsequent registered incumbrancer, 
even though he had express notice of the prior mortgage at the 


Ram Naran time when he took his own security. 


RADHA 


The facts of the present case are materially different from 


Emam Mon the facts of the cited case, especially by reason of the fact that 


Sir Lancelot 
Senderion " 


the plaintiffs’ mortgage contains an express term that it is a 
second charge on the refinery. Further, the learned Judges who 
decided the cited case seem to have dealt with it “in reference 
to the difference of position between a registered secured creditor 
and a prior unregistered secured creditor.” See judgment of 
Cozens Hardy, M.R., at page 662, and the effect of the subse- 
quent registration of the prior creditor’s security within the time 
extended by the Court does not seem to have been considered. 

Their Lordships are of opinion that there is nothing in the 
order of the High Court of December 6, 1922, which interfered 
with the priority of the Bank’s mortgage upon the refinery over 
the plaintiff’s mortgage therein. 

Their Lordships, therefore, are of opinion that the appeal 
should be allowed on the ground that there was no consideration 
for the mortgage of August 31, 1922, in favour of the defendant 
firm, but they are further of opinion that the Bank’s mortgage 
of August 10, 1922, which was assigned to the defendant firm, 
has priority over the plaintiffs’ mortgage in respect of the property 
comprised in the mortgage so assigned to the defendant firm. 

The decree of the Chief Court therefore must be set aside. 
The proper direction will be that the plaintiffs’ claim be decreed 
for Rs.4,18,666-10-0, with 8 per cent per annum interest from 
March 15, 1923, till realization against the Company and the 
Liquidators thereof, with a declaration that the aforesaid claim 
is subject to the prior incunfbrance created by the mortgage dated 
August 10, 1922, in favour of the Tata Industrial Bank, Limited, 
which was as#igned to the defendant firm, Radha Kishen Moti 
Lal Chamaria, and inasmuch as their Lordships understand there 
are other charges affecting the property of the Company, the 
case will be remitted to the Chief Court in order that the rights 
of the respective creditors of the Company, secured and unsecured, 
may be adjusted in the liquidation. j 

The main question in this litigation was whether there was 
consideration for the mortgage of August 31, 1922. On that ques- 
tion the plaintiffs succeeded in the Trial Court and failed in the 
Chief Court. 

On appeal to His Majesty in Council the plaintiffs have 
sutceeded on the aforesaid main question, but they have failed 
on the question of priority of the Bank’s mortgage over the 
plaintiffs mortgage. Their Lordships therefore are of opinion 
that the plaintiffs should recover from the defendant firm, Radha 
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Kishen Moti Lal Chamaria, their costs in the Trial Court and in eke 
the Chief Court, and two-thirds of their costs of the appeal to 1929 
His Majesty in Council. The direction of the Chief Court that 
there should be no order as to costs of the cross-objections filed in R«™ NATAN 
that Court will stand. Rapya 
Their Lordships will humbly advise His Majesty accordingly. Bane Mon 
Appeal allowed ae 
T. L. Wilson and Co.—Solicitors for the appellants. Sir Lancelot 
J. J. Edwards and Co.—Solicitors for the respondents. Sanderson 





HIGH COURT 
1 C. 
GOVIND RAM AND OTHERS (Plaintiffs) E 
versus 1929 


GOKUL AND OTHERS (Defendants) * Jem 14 
Civil Procedure Code (V of 1908), Or. 1, R. 8—Imperative provisions © —— 
of—Representative action—Failure to obtain Courts bermission, Marn © yy 
effect of. yea 
Where the munsif entertained plaintiff’s suit which was filed 
“on their own behalf and on behalf of the brotherhood” with- 
out obtaining permission required by Or. ‘1, R. 8, and the suit, 
and the appeals therefrom, were heard and decided upon merits, 
held, in Letters Patent Appeal, that the decree passed in appeal 
by the single Judge be set aside and the suit dismissed as there 
. Dever was a suit which came up in legal form before the munsif. 
The only order the munsif should have made would have been 
to have rejected the plaint on the ground of the failure to ob- 
tain permission. Held, further, that there could be no question 
of res judicata because there never was before the Court a pro- 
per res upon which any judgment could be pronounced. 
Baijs Lal v. Bulak Lal, I. L. R. ®@ Cal 385 and Shiemlal v. 
Mst. Lalli, I. L. R. 44 All. 231 followed. 
No representative action can be brought witout the per- 
mission of the Court having been given. 
APPEAL under Section 10 of the Letters Patent, from a 
judgment of the HoNn’BLE Mr. JUSTICE AstHworrT. 
R. C. Ghatak for the appellants. 
Shambbu Nath Seth for the respondents. 
The following judgment was delivered: — 
This appeal raises an interesting point. Govind, Dallu and 
Kallu, all by caste Kalwars, were aggrieved by certain Hindus and 
Mohammedans, refusing to allow oe to draw water from five 
wells and thereupon Govind and Kallu purporting to act on behalf 
of all the members of their brotherhood filed a plaint what was,° 
as we shall show most clearly, intended to be a representative and 
not a personal suit against some 18 defendants. The plaintiffs 
omitted to obtairi the permission which is required by Order 1, 
*L. P. A. 18 of 1928 
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Rule 8. That fact did not appear to be noticed by, the defendants. 
It was undoubtedly a matter of discussion before the Munsif, who, 
however, in our opinion, did not approach the matter properly 
when he had found that the plaintiffs were themselves alleging that 
the suit was one under Order 1, Rule 8. It was his duty to study 
the provisions of Order 1, Rule 8, and he would then have seen 
that before he was entitled to hear the suit at all permission had 
to be granted by a competent court declaring that the plaintiffs 
were entitled to present a representative suit. Order 1, Rule 8 
has two intentions. ‘The first is to see that the suit which is pro- 
posed to be lodged is prima facie a proper suit brought by people 
who can clearly claim to be representing the community. The 
second intention is that the plaintiffs shall furnish funds which 
will‘ permit of a sufficient advertisement of the suit; so that the 
whole of the members of the community may be fully apprised of 
the suit. ‘The Munsif quite improperly permitted himself to take 
up this case and to record evidence. It was, in our opinion, his 
plain duty to require the plaintiffs to obtain permission as a con- 
dition precedent to his entering on the case and then his duty of 
notification would follow. In the same way the lower appellate 
court entertained and heard the appeal and so did the single 
Judge of this Court. We are of opinion that none of the courts 
should have gone into the merits of the case once it was satisfied 
that this was a representative action, and the imperative provi- 
sions of Order 1, Rule 8 had not been complied with. Argument 
has been addressed to us in which it was endeavoured to show 
that this was a dual species of action by the plaintiffs, namely, 
an action in which they personally were suing as individuals and 
that they also were suing on behalf.of others, the members of the 
community in a representative action. The short answer to this 
is what the plaintiffs then®elves say. In paragraph 7 they ay 
On account of the natute of the suit other persons and 
membe®s of the plaintiffs’ brotherhood could not join in the suit. 
Therefore the plaintiffs file this suit on their own behalf and on 
behalf of the members of the brotherhood under Order 1, Rule 8, 
for the benefit of all the persons. 
The phrase “on their own behalf and on behalf of the brother- 
hood” is a recognised phrase used in a matter of this kind, in 
the same way as in the representative suit by a share-holder 
against a company the phrase is “on behalf of himself and all 
others, the members of the company”. It has been said that 
although there was a failure to obtain permission, nevertheless 
the learned Munsif should have amended the plaint and cut out 
all the portion that related to a representative action and have 
allowed the plaintiffs to continue a personal action. But all sorts 
of difficulties would at once have arisen. The defendants were 
brought on the record not because all of them had personally 
obstructed each and every of the plaintiffs, but because they were 
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representatives of the two opposing communities. In our opi- 
nion, no amendment could possibly have turned this plaint into 
an effective one. Again the other answer is that nobody asked 
for any amendment. We have been referred to two cases, one 
of them is Beiju Lal v. Bulek Lal and the other is Shiemlal v. 
Mst. Lalli. These decisions are, in our opinion, exactly right in 
every way on the points which the learned Judges were called on 
to decide, and we approve the passage in Mr. Justice Walsh’s 
judgment where he pointedly refers to the peremptory nature of 
Order 1, Rule 8. This case is an illustration of a very simple 
truth which is that rules must be obeyed. Order 1, Rule 8 con- 
tains a clear provision that no representative action can be brought 
without the permission of the Court having been given, and the 
learned Munsif should have been aware of this fact. We, there- 
fore, dismiss this appeal on the ground that there never was a 
suit which came up in legal form before the Munsif. Some 
apprehension of res judicata has been suggested. There can be 
no question of res judicata because there never was before the 
Court a proper res upon which any judgment could be pronounced. 
The only order the Munsif should have made would have been 
to have rejected the plaint on the ground of the failure to obtain 
permission. We therefore set aside the decree of the learned single 
Judge of this Court, and repeating that this was a suit which 
should never have been entertained by the Munsif, we dismiss 
the suit ordering the plaintiffs to pay the costs throughout in all 
Courts. 

Decree set aside 


'L L. Ro 24 Cal. 385 I. LR. 44 AlL 231 
LAL BAHABUR is 
versus 
KING-EMPEROR* R 


Criminal Procedure Code (V of 1898), Sec. 514—Bail bond, execution 
of—Accused ordered by magistrate to appear before Court ont- 
side bis jurisdiction—When bond rendered a nullity. 

Where a magistrate without jurisdiction obtains a bail bond 
from an accused person`for his appearance before another court 
outside his jurisdiction and it transpires that the magistrate was 
not competent either to admit the accused to bail or to secure 
a bail bond from him, the bail bond or personal recognizance of 
the accused is a nullity and the magistrate is not competent un- 
der Sec. 514 of the Criminal Procedure Code to sell any portion 
of the movable property of the accused by reason of the latter 


not attending the court in pursuance of the bond. À 
CRIMINAL Revision from an order of P. C. PLOWDEN EsQ., 
Sessions Judge of Bareilly. . 


*Cr. Rev. 219 of 1929 
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Canal The applicant appeared in person. 
jas: M. Waliullab (Assistant Government Advocate) for the 
— . Crown. 

Ar Baniani The judgment of the Court was delivered by 
Kina SEN, J.—This is an application for revision of Lal Bahadur 


Pxm Johri from an order passed by the District Magistrate of Budaun 
= 7, under Section 514 of: the Criminal Procedure Code. This order 
was confirmed on appeal. It appears that on April 14, 1927, 
Lal Bahadur Johri against whom a warrant of arrest had been 
issued by the District Magistrate of Budaun appeared before a 
magistrate of the first class at Rai Bareilly and applied for bail. 
His application was granted by the magistrate presumably under 
Section 85 of the Criminal Procedure Code, upon Lal Bahadur 
Johri executing a personal recognisance for a sum of Rs.3,000 
for his attendance in the court of the District Judge of Budaun 
within a certain time. In pursuance of the said order, Lal Baha- 
dur Johri did not appear in the court of the District Magistrate 
of Budaun and the result of it was that the bail bond which had 
been executed by Lal Bahadur Johri at Rai Bareilly on April 14, 
1927, was declared to be forfeited to the Government. The 
learned District Magistrate took further proceedings under Sec- 
tion 514 of the Criminal Procedure Code and certain movable pro- 
perties belonging to Lal Bahadur Johri were attached and sold. 
Lal Bahadur Johri is aggrieved by this order and challenges the 
legality and propriety of the proceedings taken in the court of 
the District Magistrate with regard to the sale of his movables, 
consequent upon the forfeiture. 

Upon a consideration of all the facts of the case we have 
come to the conclusion that the bail bond was executed by Lal 
Bahadur Johri in a court which had no jurisdiction in law to 
obtain a personal recogniza¥ce from Lal Bahadur Johri and the 
bail bond in question was of no legal effect. The District Ma- 
gistrate was tMerefore not competent under Section 514 of the 
Criminal Procedure Code to sell any portion of the movable 
porperty of Lal Bahadur Johri by reason of the latter not carry- 
ing out the order of the Magistrate of Rai Bareilly dated April 
14, 1927. No warrant of arrest had been executed against Lal 
Bahadur Johri in the district of Rai Bareilly. As a matter of fact, 
no warrant of arrest had hitherto been executed against Lal Ba- 
hadur Johri under Section 85 of the Criminal Procedure Code. 
The Magistrate of Rai Bareilly was not competent either to admit 
Lal Bahadur Johri to bail or to exact from him a bail bond. 
Where a magistrate without jurisdiction obtains a bail bond from 
an’ accused person for his appearance before another court out- 
side his jurisdiction and it transpires that the magistrate was not 
competent either to admit the accused to bail or to secure a bail 
bond from him, the bail bond or personal recognizance of the 


MMMfohri be sold for non-compliance of the order of the magistrate 
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accused is a nullity. In the above view, we allow the application, 
et aside the order of the District Magistrate forfeiting the bail 
yond and directing that the movable property of Bahadur 


f Rai Bareilly. The order of the District Magistrate of Rai 
Sareilly was clearly contrary to law. 
Application allowed 


r 


MURLI (Applicant) 
VETSHS 
=: KING-EMPEROR (Opposite party)™ 
went], P. Arms Rules and Orders (1924), Rule 35—Smith possessing arms 
for purpose of repairs without license—Time of possession immaterial 
—Conviction bad. 
A person who repairs arms and is in possession of guns made 


over to him for repairs cannot be convicted of an offence of . 


being in possession of arms without a license. The length of 
time during which his possession thereof is justified depends 
upon the circumstances of each case. 
CRIMINAL REFERENCE made by H. J. COLLISTER ESQ., Ses- 
sions Judge of Jhansi. 
The applicant was not represented. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. 
The following judgment was delivered by 
NIAMATULLAH, J.—I have no hesitation in accepting the re- 
ference made by the learned Sessions Judge, who has rightly re- 
ferred to the provisions of Rule 35 of the U. P. Arms Rules and 
Orders (1924). It is perfectly clear that a person who repairs 
arms and is in possession of guns madg over to him for repairs 
cannot be convicted of an offence of being in possession of arms 
without license. J 
The explanation of the learned Magistrate does not refer to 
any section of the Arms Act or to any rule framed thereunder 
which requires a person carrying on the business of repairing arms 
to take out a license for the exercise of his profession or for being 
in possession of arms made over to him for the bona fide pur- 
pose of repairs. The learned Magistrate emphasises the fact that 
the accused was in possession of the guns in question for a longer 
time than would be necessary for effecting the required repairs 
and refers to the evidence of a witness who says that the owners 
of the guns did not come to the shop of the accused the whole 
day to take back the guns. The learned Magistrate argues that. 
in ordinary sense temporary means short time, and if we read it 
with the words mere repairs, as laid down in Rule 35, it suggests 
still more shortness of time, say 2 possesion for 2 few minutes 
"Cr. Ref. 449 of 1929 
26 
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when the owner is present within the premises. of the smith. 

I find no warrant for the proposition implied in the remark 
quoted above. Once it is found that a person was in 101 
of arms for the bona fide purpose of repairing them, ne len 
of time during which his possession thereof is justified depend 
upon the circumstances of each case. If the owner does no 
choose to turn up for several days after the repair has been made 
the smith is not required to take any action with regard to th 
gun thus in his possession. He can wait for a reasonable time til 
the owner turns up to take back his gun. The repairer may hav 
the occasion to keep the gun in his possession for a longer time 
if some part not locally procurable is needed for the repair of th 
gun and has been ordered from some other place. It is difficul 
to illustrate all cases in which a long possession may be justified 
Whether possession by a smith who received the arms in question 
in ordinary course of his business was reasonable depends oi 
the nature of the work to be done, whereabouts of the custome 
and the exigencies of his own profession and so on. ` 

Accepting the recommendation of the learned Sessions Judge 
I set aside the conviction of the applicant Murli, and direct that th 
fine, if paid, be refunded. 


MOHAMMAD YUSUF AND OTHERS 
versus 
KING-EMPEROR (THROUGH MUNICIPAL BOARD, 
BEN ARES) * 
Municipalities Act (II of 1916), Sec. 262—Prosecution tnder, o. 
police initiative—When valid. 

Where a prosecution had been started on the report “or on th 
complaint of some person authorized by the Municipal Boar 
by general or special order on this behalf” either with referenc 
to all offences or particularly in regard only to specific offence 
‘or offences of a specified class, the complaint must be taken t 
have been properly instituted and the Court was bound to tak 
cognizance of and act upon it. 

“CRIMINAL REFERENCE made, by Harisit CHANDRA Esa. 
Sessions Judge of Benares. 

The applicant was not represented. 

M. Waliullah (Assistant Government Advocate) and Har 
nandan Prasad for the opposite party. 

The following judgment was delivered by 

SEN, J.—Mohammad Yusuf, Hafiz ere and Amin 
uddin were convicted by the City Magistrate of Benares unde 
Section 262 of the Municipalities eon It of 1916) and sen. 
tenced to a fine of Rs.2 each in default to one day’s simple im 
prisonment. The appltcants moved the learned Sessions Judg 

*Cr. Ref. 426 of 1929 
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of Benares in revision upon the ground that the sentences and 
findings were bad in law and sitra vires and that the prosecution 
of the petitioners without the permission of the Municipal Board 
was null and void under the law. 

The learned Sessions Judge considered that the plea advanced 
by the petitioners was well-founded and referred the case to this 
Court with a recommendation that the conviction and sentence 
be set aside. 

Section 314 of the Municipalities Act contains the following 
provisions:— i 

Unless otherwise expressly provided, no Court shall take cog- 
nizance of any offence punishable under this Act (whereof a 
list is given in Schedule VII for the purpose merely of easier 
reference) or any rule or bye-law, except on the complaint of, 
or upon information received from, the Board or some person 
pe nee by the Board by general or special order in this be- 


Schedule VIII of the Act includes Section 262, under which 
the applicants have been convicted. 

The prosecution was initiated at the instance of a sub-ins- 
pector of police. The learned Magistrate in his explanation draws 
the attention of this Court to a resolution of the Municipal Board 
No. 2518 dated July 8, 1917, whereby it has empowered the police 
to prosecute for certain offences including the one under Section 
262 of the-Municipalities Act. The Superintendent of Police 
of Benares was requested to issue instructions to officers in charge 
of police stations accordingly. Where the prosecution has been 
started on the report “or on the complaint of some person autho- 
rised by the Board by general or special order on this behalf” 
either with reference to all offences or particularly in regard only 
to specific offences or offences of a ified class, the complaint 
must be taken to have been properly instituted and the court 
was bound to take cognizance of it and to act upon i, The atten- 
tion of the learned Sessions Judge was not drawn to this resolu- 
tion of the Municipal Board at the time when the reference was 
made, I reject the reference. 

Application rejected 


KING-EMPEROR (Applicant) 
versus 
RAM PRASAD (Opposite party )* 

Criuninel Procedure Code (V of 1898), Sec. 476—Comrt taking action 
under, on its own initistive—Appeal. . 
Where a Court itself takes action under Section 476, not be- 
ing moved by any party, an appeal under Section 476-B of the 

Criminal Procedure Code does lie. ¥ 

*Misc, Case 549 of 1929 
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Saito v. Emperor 113 I. C. 537, referred tg. 
REFERENCE made by D. C. Hunter Esq., District Judge oð 
Moradabad. 
Uma Shankar Bajpai (Government Advocate) for the Crown. 
G. S. Pathak for the opposite party. see 


Ram “Puasa The judgment of the Court was delivered by 


Makerps, J. 


Muxeryi, J.—This is a reference by the learned District 
Judge of Moradabad in a matter arising out of an appeal purport- 
ing to be under Section 476-B of the Criminal Procedure Code. 
The learned District Judge has not stated under what rule of law 
he has made the reference, but we presume that his reference is 
under Section 113,and Order 46 of the Civil Procedure Code. 
If that is so, the reference is quite competent. 

The facts are briefly these:—A certain person who was the 
appellant before the learned District Judge, viz., Ram Prasad, 
was ordered to be prosecuted for perjury by the learned Sub- 
ordinate Judge of Moradabad. When the appeal came up for 
hearing, the objection was taken, that no appeal lay. A ruling 
of a single Judge of the Lahore High Court, viz, Satto v. Em- 
peror’, was quoted before the Judge. The learned Judge was not 
satisfied that the ruling was a correct one. He did not like to 
take upon himself the responsibility of differing from a decision 
of a High Court, although the High Court was not the Allahabad 
High Court. He accordingly made the reference. 

The question is whether where a court takes action under 
Section 476, not being moved by any party, an appeal under 
Section 476-B of the Criminal Procedure Code lies, 

The matter is really 2 reading of the Section itself. As we 
read it, the Section would run like this: 


Any person on whose application any civil court 
has refused to make P complaint under Section 476 or Section 
476-A or (any person) against whom . a complaint 


(under Section 476 or 476-A) has been made 

In our opinion the word “such” before the word “com- 
plaint” in the third line of the authorised edition of the Code 
refers to a complaint “under Section 476 or 476-A”. The word 

“such” has no reference to the case of a complaint being filed at 
the instance of a party. 

We have considered the case cited before the learned District 
Judge and with all respect, we are unable to agree with that 
decision. 

We direct that the learned District Judge do proceed to de- 
cide the appeal as properly cognizable by him. We make no 
order as to costs, 

; 413 LG 537 
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ASKARI HUSAIN (Applicant) 
versus 
CHUNNI LAL anp oTHers (Opposite parties) * 
Mobemmnedan Law—Wagqf property—A pplication for sanction to transfer 

—District Judge’s jurisdiction to entertain. 

A District Judge having taken the place of the Qazi of olden 
days is the proper officer to whom an application for obtaining 
sanction to certain proposed transfers of waqf property may be 
made. 

Habiber Rabimen v. Saidannessa Bibi, I. L. R. 51 Cal. 331 
followed. 

Crvi. REVISION from an order of R. C. SAKSENA Esq., District 
Judge of Bulandshahr. 

Haider Mehdi and Zafar Mebdi for the applicant. 

N. C. Vaish for the opposite parties. 

The judgment of the Court was delivered by 

Muxerji, J.—This is an application to revise an order of the 
learned District Judge of Bulandshahr dated March 3, 1928 by 
which that Judge rejected an application made to him by the 
petitioner to obtain the Judge’s sanction to certain proposed 
transfers of some property alleged to be waqf. ‘The learned Judge 
refused the application on the ground that he had no jurisdiction to 
entertain it. 

In the court below the application was opposed by certain 
creditors of the estate. They are, in this Court represented by 
Dr. N. C. Vaish. His clients have filed an affidavit in this 
Court stating that they are no longer interested in the property 
and that certain moneys due to them have been realised by two 
auction sales, The learned counsel hewever urged that the de- 
cision of the court below was right. 

We have given the petition in this Court owr best consi- 
deration and have come to the conclusion that the learned Judge 
had the jurisdiction to hear the application and should have 
heard it. 

It is a piece of substantive Mohammedan Law that a mut- 
walli—whether the waqf be a public or a private one—cannot, 
practically speaking, transfer property without the sanction of 
the Qazi. The mutwalli’s power of transfer is very much limit- 
ed indeed. Cases may occur in which a transfer of a portion of 
the waqf property, if timely made, would save the rest from 
destruction or loss. It is stated in the petition that the present 
case was like that. If the sanction of the Qazi has to be obtained, 
under the Mohammedan Law, and, if without a previous sanction 
being attained, no purchaser may be farthcoming to purchase 
the property except at the risk of losing it eral, it is neces- 

*Civ. Rev. 186 of 1928 
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206 HIGH COURT [1930] 


sary that the mutwalli should be in a position to obtain that sanc- 
tion. 

Then the question is, who is the officer to whom the mut- 
walli should go? So far as our information goes, in the older 
days, the Qazi exercised both civil and criminal functions. Ir 
the present day, the civil and criminal functions are separately 
exercised in British India. The Qazi could sanction transfer of 
waqf property only while exercising his civil powers, Naturally. 
therefore, in the present day, the mutwalli has to-go to a civi 
court to obtain the sanction. Now there are several grades oj 
civil courts, namely, the District Judge, the Subordinate Judg: 
and the Munsif. The District Judge is, theoretically at any rate. 
the ‘principal court of original civil jurisdiction’. The applica- 
tion may, therefore, be properly made to him by the mutwalli. 

This is the conclusion at which we have arrived on 2 consi- 
deration of the principles involved in the case. As to authority. 
in numerous cases decided by the Calcutta High Court, it has beer 
held that in the mofussil, the District Judge, and in Calcutt: 
proper, a Judge of the original side of the High Court are the 
officers who may be said to have taken the place of the Qazi oi 
the days of old. The latest case on the point is Habibar Rabimen 
v. Saidannessa Bibi, Eminent text-book writers like Amir Al 
and Tyabji express the same opinion. 

We accordingly hold that the court below had jurisdictior 
to entertain the application. 

We allow the application, set aside the order of the court 
below and remand the application of the petitioner to the court 
below for disposal according to law. Having regard to the fact 
that the point is a new one, so far as this province is concerned 
we direct that the parties shall pay their own costs in this Court 
The costs so far incurred ® the courts below will be at the dis- 
cretion of that Court. 

y Application allowed. 
IL L R. 51 Cal. 331 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Applicant) 
versus 

HARBANS PRASAD VAISH (Opposite party)* 

Railway—Goods to travel over different rallways—Right to the Compan: 
to cherge excess freight at destmation. 
Where goods consigned from a station on the E. J. Railway 
to a station on the G. I. P. Railway should have been chargec 
° for at a certain rate on the former railway but were chargec 
for at a lower rate which had been fixed for a particular customer 
the railway delivering the goods was entitled to re-weigh anc 
charge the excess *freight according to the conditions printec 
*Civ. Rev. 161 of 1928 
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on the receipt. i Cra 
Chunni ‘Lal v. Nizemws Guaranteed State Ry. Ltd., I. L. R. ine 
29 AlL 228 distingnished. 
Crvi Revision from an order of J. C. Maui Esq., Judge of Srérerary- 





the Court of. Small Causes of Banda. ox STATE FoR ` 
Uma Shankar Bajpai for the applicant. nt Conai 
The opposite party was not represented. v. 
. . - HARBANS 
The judgment of the Court was delivered by PER 


Muxerji, J—In this revision the opposite party is un- Vass 
represented and the learned Government Advocate who appears 
for the petitioner had to discharge the difficult duty of re- 
presenting both sides of the case and, in our opinion, he has 
done that, as was expected of him, admirably. 

It appears that the opposite party had consigned to himself 
certain amount of jaggery from a railway station called Belhar- 
ghat on the O. R. section of the E. I. Railway to a station called 
Karvi situated on the G. I. P. Railway. The goods had to travel 
over the O. R. R. and the F. I. sections of the E. I. Railway 
and the G. I. P. Railway. Over the G. I. P. Railway and the 
E. I. section of the E. I. Railway a certain rate known as ‘first 
class rate’ was charged. Over the O. R. section of the E. I. 
Railway a certain rate known as (CjF) was charged. It ap- 

that under the rules of the Railway, first class rates should 
hae been charged over the O. R. section also. The (CIF) 
rate is reserved for Messrs, Carew and Co. apparently because 
they are a large customer of the Railway with respect to jaggery. 
When the goods arrived at Karvi the station staff demanded, 
besides another item, Rs.29-6, in excess of the freight declared 
in the Railway receipt. The respondent paid this sum and then 
instituted the suit out of which this apes has arisen for recovery 
of this sum of money, namely, Rs. 3-6 and also another sum 
of Rs.4-5 (as to which there is no dispute) and interest. The 
suit was decreed by the learned Judge, Small Cause Court; hence 
this petition in revision. : 

The petition came before a learned single Judge of this 
Court, but having regard to the importance of the decision to the 
Railway the matter was referred to a Bench of two Judges. 

The learned Government Advocate has drawn our atten- 
tion to the Full Bench case of Chunni Lal v. Nizam’s Guarenteed 
State Railway Ltd.’, and has sought to distinguish that case from 
the case before us. = 

In the case of Chunni Lal, it appears, a certain consignment 
of chillies in two waggons was made. The officers of the Rail- 
way, at the destination, charged an excess freight on the basis 
of what had been described as maund rates. The Railway officer 
at the place of consignment charged frejght at what has been 
described as ‘waggon rate. There was some difference between 

L L. R. 29 All 223=4 A L J. R. 80 
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Gya the two and the question was whether the officer, at the station 
1929 Of consignment, having decided to charge at tHe waggon rate, 
— the Railway Company could, subsequently, charge at the maund 
SEcaETARY rate. The learned Judges held that the contract having been 
boza made in one way, could not be altered subsequently. They 
m Cooxc repudiated the argument that the officer at the station of con- 
Hasin Signment was not authorised to enter into the contract. Then 
Pusan the counsel of the Railway argued that the right reserved by 
Vans the Railway Company of “re-measurement, re-weighment, re- 
Maker, J. Classification and re-calculation of the rates” gave them a right 
to change the waggon rate into maund rates. Their Lordships 

held that this reservation did not cover the case before them. 

In this case, the learned Government Advocate has con- 
tended that the words quoted above (which will be found printed 
at the back of the Railway receipt, paragraph 6) covered the 
present case. The learned Government Advocate has shown to 
us the East Indian Railway pamphlet No. 1 containing general 
classification of goods and also the Goods Tariff part IA of 
the Great Indian Peninsular Railway and has satisfied us that 
the C|F rate is reserved for a particular customer, viz., Carew 
and Co., while the ordinary customer has to pay the ‘first class 
rate’ for jaggery when the goods are carried at owner’s risk, as 
in this case. Chapter II of the East Indian Railway pamphlet. 
shows that there are ten classes of goods and for each class a 
separate rate is laid down. It follows that for every class of 
goods a specified rate is charged, under the rules of the Railway. 
The books already mentioned show that all kinds of goods which 
are subject of traffic have been classed under those ten heads and 
they are charged for accordingly. It must be perfectly clear, 
therefore, that the Railway officer at the place of consignment 
should have charged, ove the O. R. section also, the ‘first 
class rate’ and not the C|F rate. 

Now theequestion is whether the Railway can make a fresh 
calculation on the basis of fresh classification. As we have said, 
the paragraph 6 of the conditions provided at the back of the 
Railway receipt, does give the Railway a right to re-classify and 
re-calculate the rates. The re-classification will place the goods 
under class I and the re-calculation of rates (fixed for first 
class) will give the additional sum of Rs.29-6. 

The present case is, therefore, entirely different from the case 
before the Pull Bench. - 

We allow the petition in revision and reduce the decree 
granted to the respondent by the court below, by the sum of 
R3.29-6 and proportionate interest and proportionate costs. - The 

` costs in this Court will be bornt by the applicant himself as 
there is no contest and.as the petitioner’s own servant was res- 
ponsible for the initial mistake. 
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KING-EMPEROR 
versus 
KANVER SEN AND OTHERS” 

Criminal Procedure Code (as amended in 1923), Sec. 526, Cl. 6 (4)— 
Word “person” includes “the local Government?—Application for 
transfer—Rejection on ground of its being frivolous—Crown entitled 
to recover costs from applicants. 

Where an application for cransfer of a case has been made to 
the High Court and has been thrown out on the ground that 
it was frivolous or vexatious, the local Government opposing the 
application is entitled to recover its costs from the applicants. 

The word “person” in Sec. 526, Cl. 6(4) of the Criminal 
Procedure Code includes “the local Government”. 

The common law rule is not of wide import and there is not 
and there cannot be a cast iron rule that the Crown neither pays 
nor receives costs. Re Vaitbinatha Pillas v. King-Emperor, 11 
A. L. J. R. 881 at 886 and Jobnson v. King, [1904] A. C. 817 
at 825 referred to. 

Uma Shanker Bajpai (Government Advocate) for the Crown. 

sp Ambika Prasad for the opposite parties. 

The judgment of the Court was delivered by 

SEN, J.—Kanver Sen, Ram Lal, Sat Narain, Gopal Krishna 
Consul, Kashi Ram, Madan, Kishanchand and Beliram, who with 
two others, are on their trial before a Magistrate of the first class 
of Benares under Section 420 of the Indian Penal Code applied 
to this Court under Section 526(1) of the Code of Criminal 
Procedure for the transfer of the case to some other criminal 
court of equal jurisdiction on the grougd that a fair and impartial 
trial could not be had in the court where the case was pending. 

The learned Government Advocate was instructed by the 
Local Government to oppose the application. The applicants were 
represented by counsel. ‘The parties were heard and the applica- 
tion was eventually dismissed on the ground that it was frivolous 
and vexatious, 

The learned Government Advocate moved this Court to 
exercise the power contained in the provision of Section 526 (6) (a) 
of the Code of Criminal Procedure. On behalf of the Crown, 
an affidavit was filed by Mohammad Fariduddin, which showed 
that the costs incurred by the Local Government in opposing the 
application amounted to Rs.585-1-6. 

It was not controverted that the application for transfer was 
opposed by the Crown nor was it disputed that the costs claimed 
had been reasonably incurred by the Crown in consequence of 

*Cr. Misc. 384 of 1929 
27 
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Cemar the application for transfer. 
ie ‘Two: arguments appear to have been advanced on behalf 
—— of the applicants. It was argued that the words “any person 
Kme who has opposed the application” in Section 526(6) (a) of the 
Emro Code of Criminal Procedure are not of sufficient amplitude to 
Kanvar Sew include either the Crown or the Local Government having regard 
sen], to the context of the entire Section. It was further argued that 
` Section 526 of the Code of Criminal Procedure must be taken 
to have been founded upon the doctrine of the English Common 
Law according to which the Crown neither receives nor pays costs 
in criminal matters. 

T The question which has been referred to this Bench for deter- 
mination is:—Does the word “person” in Section 526, Clause 6 (a) 
of the Code of Criminal Procedure include the “Local Govern- 
ment”? If the answer to this question be in the negative, there 
is an end of the matter and the case need not be canvassed any 
further. If the answer to the question be in the affirmative, the 
consequence of our finding will be that we must direct the ap- 
plicants to jointly and severally pay a sum of Rs.585-1-6 to the 
Local Government being the costs of opposing the application for 
transfer, which has already been adjudicated upon as frivolous 
and vexatious. 

Applications for transfer generally fall either under one or 
other of three-categories. Cases do occur at times which fit in 
with the provisions of Section §26(1) of the Criminal Procedure 
Code. Justice demands that in such cases, this Court should be 
moved to step in and make an order of transfer. There may 
also be some cases not exactly on the border line but in which 
either the complainant or the accused person may be under a bona 
fide apprehension that the trial was likely to be affected by 
either prepossessions or p&¥judices on the part of the tribunal, 
having the seizin of the case, but that in truth and in fact, his 
alarms were not justified and there were no sufficient or valid 
reasons to necessitate a transfer. The grounds for the application 
may have been insufficient and yet the application may well have 
been an arguable one. An application belonging to this class 
cannot be described as either frivolous or vexatious. In these 
two classes of cases, this Court has always been studiously careful 
in not interposing any barrier in the way of the applicants, which 
directly or indirectly may have the effect to either discourage or 
have a tendency to discourage such applications. ‘The third class 
of cases stand upon a different footing altogether. ‘These appli- 
cations, not uncommonly, are founded upon actual and some- 
ttmes patent falsehoods or contain either half truths or even grave 
distortion of facts. Not uncommonly, the object of the applica- 
tion is to procure an adjournment of the trial to enable the party 
concerned to parley with witnesses, to try tricks with them and 
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even to tamper with their evidence or in the expectation that the 
particular Magistrate may be transferred. When applications of 


this class are made to this Court and are opposed by the Govern- ` 


ment ex facie, it appears to be reasonable in the highest degree 
that the Government successfully opposing the application should 
be entitled to recover their costs. 

In Act V of 1898, as originally passed, there was no provi- 
sion corresponding to Section 526(6) (a) of the present Criminal 
Procedure Code. The aforesaid Clause was placed upon the statute 
book under the Amending Act, XVIII of 1923. ‘This amendment 
led to consequential changes in Section 526(5) of the original 
Section. 

Section §26(6) (#) of the Code of Criminal Procedure pro- 
vides as follows:— 

Where any application for the exercise of the power conferred 
by this Section is dismissed, the High Court may, if it is of 
opinion ‘that the application was frivolous or vexatious, order 
the applicant to pay by way of costs to any person who has 
opposed the application any expenses reasonably incurred by such 
Person in consequence of the application. 

It has been argued that the Crown or the Local Government 
is not a “person” within the meaning of that term in the Code 
of Criminal Procedure, that the legislature consciously intended 
to exclude the Crown or the Local Government from the opera- 
tion of Clause (6) (a) and that where it contemplated that the 
Crown or the Local Government should be referred to, the words 
used in the text are “a party interested”. Reliance has been 
strongly placed upon Clause (3) which provides that 

the High Court may act either on the report of the lower court or 

on the application of « perty interested or on its own initiative. 
It is not denied that the expression “A party interested” is wide 
enough to include the Crown or the Local Government. But it 
is contended that the words “any person who has’ opposed the 
application” are not of such wide significance as the words “a 
party interested” so as to include the Local Government and that 
if the legislature intended to allow costs to the Government for 
opposing the application it ought to have introduced in Clause 
(6) (a) of Section $26 of the Code of Criminal Procedure the 
words “to any party interested” and “such party” in place of the 
words “any person” or “such person” occurring in the said 
Clause. 

We are clearly of opinion that the word “person” in Section 
526(6) (a) of the Code of Criminal Procedure is of a wider im; 
port the words “a party interested” in Sub-section (3). 

In criminal law, as a branch of public law in jurisprudence, 
the Crown is a necessary party in view of the immediateness of the 
public interest involved. Unlike private law, individual interests 


Y., 
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are not allowed to predominate; but the public interest balances 
or in some cases even outweighs the private. The common wealtt 
can be directly represented by the proper officers of the State an 
vindicated by them in the name of the State or of its titular 
head. f 

It is in the highest degree fallacious to consider that the State 
or the Local Government is an abstraction. 

The term “person” has not been defined in the Code of 
Criminal Procedure but Section 4, Sub-section (2) of the Code 
provides that 

all words and expressions used herein, and defined in the Indian 
Penal Code and not hereinbefore defined shall be deemed to have 
the meanings respectively attributed to them by that Code. 

Section 11 of the Indian Penal Code provides that 

the word ‘person’ includes any company or association or body of 

persons whether incorporated or not. 
Under Section 17 of the said Code, the word “Government” de- 
notes 

the person or persons authorised by law to administer executive 

Government in any part of British India. 
The Government which evidently means the Local Govern- 
ment is therefore either a person or persons with a definite func- 
tion. Where there is a constituted authority, consisting of a 
person or a number of persons, having a definite function, it would 
be impossible to hold thar the said authority has for some inscrut- 
able reason ceased to be a person within the meaning of Section 526 
(6) (4) of the Code of Criminal Procedure. In all serious offences, 
it is the Government which is the actual prosecutor. Even in 
minor offences, theoretically, the Government is the complainant. 
Where an application for transfer is made, the Government is 
vitally concerned in the eesult and Section 526(6) is imperative 
that notice of such application shall be given to the public pro- 
secutor. The public prosecutor has a right to oppose the appli- 
cation and in many cases, the application is opposed by the Local 
Government through its Crown officer. In a great majority of 
cases, more specially in cases of serious magnitude, the only party 
which steps in to oppose the application is the Crown. In enact- 
ing Section 526(6)(#) of the Code of Criminal Procedure, the 
legislature could not have intended to shut out from its purview 
the one party, which was materially interested in opposing the 
ee aoe We are of opinion that the word “any person” in 

e Sub-section aforesaid is comprehensive enough to include (1) 

the Crown or the Local Government (2) any private individual 
‘who has an interest in the subject-matters of the complaint as 
also (3) all or any one of the accused persons. 

That the words “any who has opposed the application” 
are general enough to include the Local Government can also be 
inferred as the result of the amendment of the original Sub-sec- 
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tion (5). This Sub-section, as it originally stood, ran as follows:— 
When an accused person makes an application under this Sec- 
tion, the High Court may direct him to execute a bond, with 
or without sureties, conditioned that he will, if convicted, pay the 
costs of the prosecutor. 
By the Amending Act, 1893, the words “convicted, pay the costs 
of the prosecutor” were substituted by the words “so ordered, 
pay any amount which the High: Court has power under this 
section to award by way of costs to the person opposing the ap- 
plication”. There can be no manner of doubt that the scope of 
this Sub-section has been considerably enlarged by the amend- 
ment, and the substitution of the words “person opposing the 
application” in place of the words “the prosecutor” clearly indi- 
cates that it was intended to extend the benefit of the Sub-section 
to persons opposing the application who need not necessarily be 
the prosecutor. 


Our attention was drawn to a large number of sections of the 
Indian Penal Code with the intention of establishing the postu- 
late that the word “person” had been used in those sections in 
contradistinction to the word “party”. We do not think it ne- 
cessary to examine this part of the argument in detail. The word 
“person” in the various sections that we were referred to is bound 
to have the meaning as given in Section 11, unless the said mean- 
ing is repugnant to the subject or context. 

It may be observed, in passing, that if the argument of the 
learned advocate for the applicants be accepted in its entirety 
and pushed to its logical conclusion, it would be beyond the pro- 
vince of the criminal court to enforce the production of a vital 
document from the possession of the Local Government under 
Section 94 of the Code of Criminal Procedure, if Local Govern- 
ment was not a “person” in whose possession or power such a 
document was believed to be. 

As a last resort, the applicants took their stahd upon what 
is generally known as the common law rule that the Crown 
neither pays nor receives costs; and our attention was drawn to 
certain observations of Lord Atkinson in re Vaithinatha Pillai v. 
King-Emperor. ïn this case, the applicant by special leave had 
appealed to the Privy Council against the order of the Additional 
Sessions Judge of Tanjore convicting him of the abatement of 
the murder of his daughter-in-law and sentencing him to death. 
On the appeal being allowed, Sir Robert Finlay for the appellant 
made a motion for costs in favour of the successful appellant. 
This motion was disallowed and reliance was placed upon the 
h¢ad-note of Johnson v. The King’, which runs thus:— 

In future the Board will adhere to the practice of the House 
of Lords; and their rule as to costs in cases between the Crown 
41 A. L J. R. 381 at 336 [1904] A. C. 817 at 825 
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and a subject will be that the Crown neither „pays nor receives 
costs unless the case is covered by some local statute or there are 
exceptional circumstances justifying a departure from the ordinary 
rule. 

It is clear from this pronouncement that the common law rule 


Kanaa Sma ÍS not of such wide import as claimed by the applicants and that 


Sen, oem, J. 


there is not and there cannot be a cast iron rule that the Crown 
neither pays nor receives costs. Fxceptions may be grafted upon 
this rule by local statute. The peculiar circumstances of the case 
may also necessitate a departure from the said rule. In England, 
this common law rule has been trenched upon by the Costs in 
Criminal Cases Act (1908, 8 Edw. 7 C. 15) Section 6 of which 
provides that 
The court by or before which any person is convicted of an indict- 
able offence may, if they think fit, in addition to any other lawful 
punishment, order the person convicted to pay the whole or any 
part of the costs incurred in or about the prosecution and con- 
viction including any proceedings before the examining justices 
as taxed by the proper officer. 

Under the Judicature Act, 1925, Section 25(3) the court 
has the power to award costs on the hearing of an appeal from 

Sessions, both in the appellate court and the primary 
court, though such power did not exist prior to the Judicature 
Act of 1894. 

In this country, where we have got statutory provisions re- 
lating to costs, payable in a criminal case, we cannot go by the 
English Common law rule even if the rule had been quite as 
general as has been claimed for it. There is nothing in the language 
of Section 250 of the Criminal Procedure Code to make that Sec- 
tion non-applicable to the case of the Crown. We mention the 
aforesaid Section not becawe it has any application to the point 
under our consideration but because it was referred to us in the 


course of the argument. ‘The language of Section 526(6) (a) of 


the Code of Criminal Procedure appears to us to be clear, explicit 
and unequivocal. From a consideration of the plain langua 
of the context and the policy underlying the frame work of hie 
entire Section, we unhesitatingly come to the conclusion that 
where an application for transfer of a case has been made to this 
Court and has been thrown out on the ground that it is frivolous 
or vexatious, the local Government opposing the application is en- 
titled recover its costs from the applicants. Our answer to 
the reference is in the affirmative, and we hold that the 
word “person” in Section 526, Clause (6) (a) of the Code of 
Griminal Procedure includes “the Local Government”. 

We direct that Kanver Sen and seven others referred to above 
by name jointly and seyerally do pay a sum of Rs.585-1-6 to the 
Local Government. i - 
Reference answered in the affirmative 
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RAGHURAJ SINGH (Applicant) 
versus 
HARGOBIND (Opposite party)* . 
Agra Tenancy Act (III of 1926), Sec. 242 (1), Clause («)—Inter- 
pretation of —Expression “amount or value of subject-matter relates 
to emount or value of swit and not of appeal. 
The word ‘which’ used in Sec. 242 (1), Clause (4) of Act 
Til of 1926, refers to the nearer word ‘suits’ and not to the 
further word ‘appeal’. 


The words of Clause (#) are copied from Clause (a) of Sec. 177 


of Act I of 1901 which were formerly copied from Sec. 189 of 
Act XII of 1881 and these words have ever since been interpreted 
as “subject-matter of the suit,” and when a particular interpreta- 
tion has been attached to certain words the same interpretation 
should be attached to subsequent repealing Acts. 

Crv Revision from an order of E. BENNET Esq., District 
Judge of Agra. 

Panna Lal for the applicant. 

The opposite party was not represented. 

The following judgment was delivered by 

Daa, J.—With all respect, I do not agree with the opinion 
of the learned Judge Mr. Bennet, at present a Judge of this Court. 
The interpretation desired is of Section 242 (1) (a) of the Tenancy 
Act. It is as follows:— 

An appeal shall lie to the District Judge from the decree of an 
Assistant Collector of the first class or of a Collector in any of 
the suits included in group A of the Fourth Schedule in which (e) 
the amount or value of the subject-matter exceeds rupees two 
hundred. 

The learned Judge is of opinion that the subject-matter refers 
to the subject-matter of the appeal. Ever since 1887, when the 
Bengal, Agra and Assam Civil Courts Act (No. XII of 1887) 
was passed, jurisdiction of different courts in appeal has been 
fixed in accordance with the subject-matter of the suit which has 
been made the criterion, and not the subject-matter of the appeal. 
The word “which” must refer to the nearer word “suits” and not 
to the further word “appeal”. If the word “which” is made to 
refer to the appeal, CL (b) of the section will sound very 
strange. It is sufficient to put the two interpretations side by side 
to see which is the better and more natural interpretation: 

In which suit the rent annually payable by a tenant has been 
in issue in the court of first instance, and is in issue in the appeal 

is good drafting, while if we read . 

In which appeal the rent annually payable by a tenant has 
been in issue in the court of first instance, and is in issue in the 
appeal š 

*Civ. Rev. 80 of 1929 
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much scope will be left for improvement in drafting. An appel- 
late matter cannot be said to be in issue in the court of first ins- 
tance, while a suit matter can be in issue in the court of first ins- 
tance. Coming to the proviso, it is definitely stated there that 
when-the amount or value of the subject-matter of the suit ex- 
ceeds Rs.5,000, the appeal shall lie to the High Court. The founda- 
tion of the jurisdiction of this Court is the subject-matter of the 
suit. A proviso refers back to make an exception in something 
that went before and not to make an exception in something 
totally different that may have preceded. ‘There will also be 3 
conflict of jurisdiction if the interpretation of the learned District 
Judge is accepted. According to the Proviso, where the subject- 
matter of the suit exceeds Rs.5,000 an appeal comes to this Court. 
Taking the instance of an appeal in such a suit of the value of 
Rs.2,000, according to the Proviso, the appeal will lie here, while, 
according to the interpretation put by the learned Judge on the 
previous Clause, the appeal will lie to the District Judge. Wher 
the jurisdiction is divided between the district court and thi: 
Court the principle of division must be the same and not different. 
Finally, the words of Clause (e) are copied from Clause (a) of 
Section 177 of Act I of 1901 which were formerly copied from 
Section 189 of Act KI of 1881. The words have ever since 
1881 been interpreted as “subject-matter of the suit”, and wher 
a particular interpretation has been attached to certain word: 
the same interpretation should be attached to subsequent repealing 
Acts. 

The order of the learned Judge returning the petition of 
appeal is set aside, and he is directed to admit the appeal anc 
decide it according to law. 

The memorandum of appeal filed here shall be returned tc 
Mr. Panna Lal. 

I make no order as to costs here. Costs below shall follow 
the result. . 

Memorandum of appeal returned 


MADUSUDAN LAL 
VETSHS 
KING-EMPEROR* 
Criminal Procedwre Code (as amended in 1923), Secs. 435 and 
195 (5)—Complaint made by returning officer, District Board 
Election, under Sec. 182, Penal Salis peal to District Magistrate, 
competence of—No revision Hes to High Court from order of Dis- 
trict Magistrate passed under Sec. 195(5) of Criminal Procedure 
Code—Rules made by Local Self-Government Department. 
Rr. 16, 17. ° 
In the course of preparation of electoral roll for the District 
` *Cr. Rev. 419 of 1929 ` 
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Board elections the returning officer gave directions for the prose- Canmear 
cution of the applicant and made a complaint against him under SETE 
Sec. 182 of the Penal Code for giving false information. The pa 
applicant went in appeal before the District Magistrate from that Mavosonaw 


order but the District Magistrate passed an order denying himself Lat 
jurisdiction under-the provisions of Sec. 195(5) of the Criminal ,,™ 
Procedure Code. Erno 


Held, in revision from the order passed by the District Magis- 
trate, that the District Magistrate had authority to hear the 
appeal under Sec. 195(5) of the Criminal Procedure Code, but 
the High Court cannot interfere in revision with such order 
even though the District Magistrate had denied jurisdiction. 

Held, er, that when exercising jurisdiction under the 
Election Rules of the District Board, the District Magistrate does 
not act as an inferior Criminal Court to whom the revisional 


authority to whom the returning officer is subordinate. The High 
Court therefore has no jurisdiction to interfere with the order of 
the District Magistrate. 
In re Dalsukbram Hurgovendas, 9 Bom. R. 1347 referred to. 
CRDONAL Revision from an order of BABU GANGA NATH, 
Sessions Judge of Agra. i 
K. O. Carleton, Peary Lal Banerji and Kashi Nath Malaviya 
for the applicant. Py ve 
M. Weléwlleb (Assistant Government Advocate) for the 


The following judgment was delivered by 

DALAL, J.—Madusudan Lal has applied in revision to this Dele, J. 
Court from an order passed by the District Magistrate of Agra. 
There can be little doubt that the order is not legal, and the 
District Magistrate had authority to hear the ap under Sec- 
tion 195(5) of the Criminal Procedure Code. The complaint 
under Section 182 of the Indian Penal @ode has been made against 
Madusudan Lal by Mr. Nur-ul-Hasan, returning officer of Et- 
madpur, in the district of Agra. Under Rule 16 of the rules 
made by Government in the Local Self-Government Department 
on May 27, 1925, Part I, the returning officer is empowered to 
hear all claims and objections which are made to the Electoral 
Roll. Under Rule 17 the District Magistrate is given authority 
to review an order of the returning officer and make any conse- 
quent correction in the Electoral Roll. By reference to these 
two Rules it may be taken as certain that the returning officer 
is a public servant subordinate to the District Magistrate under 
the Rules. Direction was given by the returning officer for the 
prosecution of Madusudan Lal for giving false information. This 
complaint may be withdrawn by the District Magistrate. The 
District Magistrate of Agra, therefore, was not justified in re- 
fusing jurisdiction on May 1, 1929. e 

In my opinion, however, this Court cannot interfere in 

28 
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revision with an order of the District Magistrate passed under 
Section 195(5) even though he denied jurisdiction under the 
provisions of that Section. I have already quoted Rule 17 under 
which the District Magistrate may review an order of the return- 
ing officer. It cannot be contended that from such an order 
of review an application for revision would lie to this Court. 
It was argued, however, that as the District Magistrate acquired 
jurisdiction in this matter under a provision of the Code of Cri- 
minal Procedure, the provisions of Section 435 of that Code 
will apply to his order. The provisions of Section 435 do not 
apply to District Magistrates but to criminal courts inferior to 
this Court. When exercising jurisdiction under the Election Rules 
of the District Board the District Magistrate does not act as a cri- 
minal court but acts as an authority to whom the returning officer 
ig subordinate. For that reason this Court has no jurisdiction to 
interfere with the order of the District Magistrate pronounced 
under the circumstances narrated above. There is a ruling of 
the Bombay High Court. In re Dalsukbram Hurgovandes’. It 
was held there that a Magistrate having an appellate jurisdiction 


under the District Municipal Act of Bombay, 1901, was not an 


inferior criminal court to which the revisional jurisdiction of the 
High Court may be extended. 

It is possible that if a copy of this order is submitted to the 
District Magistrate he would reconsider his order of May 1, and 
hear the appeal filed by Madusudan Lal. | 

This application is dismissed. 

Application dismissed 
*9 Bom. R. 1347 


ABDUL RASHID 
VETSUS 
SAHU HARISH CHANDRA* 
Criminal Procedure Code (Act V of 1898, as amended in 1923), Sec. 403 
—Provisions of, when no bar to further prosecution—Previous pro- 
secution under Sec. 353, I. P. C—Effect of not framing charge is 
discharge and not acquittel—Conviction under Sec. 186, I. P. C. 
—Acquittel on ground of want of sanction under Sec. 195, Cri- 
minal Procedure Code—Penal Code, Sec. 95—Applicabllity of— 
U. P. Municipalities Act (II of 1916), Sec. 155. 

Applicant was prosecuted under Sec.155 of the Municipalities 
Act for evasion of octroi duty and acquitted on the ground that 
the case was an old one and the aR E had not put in his 
appearance. The present prosecution was started for obstructing 
the municipal peons. Applicant was also previously prosecuted 
by the police under Sec. 353 and was convicted under Sec. 186 
by the magistrate,no charge having been framed for the offence 
under Sec. 353, Penal Code. The Sessions Judge acquitted him 

*Cr. Rey. 427 of 1929 
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on the ground that the conviction was recorded without the 
sanction necessary under Sec. 195 of the Code of Criminal Pro- 
cedure. 
Held, that the plea of acquittal under Sec. 353, I. P. C. as a 
bar to prosecution on same facts for an offence under Sec. 186 
of the Penal Code could not succeed inasmuch as the magistrate 
did not frame a charge under Sec. 353 of the Penal Code and 
this was tantamount to the discharge of the applicant and not 
his acquittal. 
Held, further, that the conviction under Sec. 186 of the Penal 
Code, having been set aside on the ground of its having been 
recorded without the sanction necessary under Sec. 195 of the 
Criminal Procedure Code, the provisions of Sec. 403 of the Cri- 
minal Procedure Code would not bar a second prosecution. But 
having regard to the circumstances of the case the provisions of 
Sec. 95 of the Penal Code should be deemed to be applicable to 
the case and further proceedings should not be directed to take 
place. Emperor v. Jiwan, I. L. R. 37 All. 107 referred to. 
* CRMINAL REVISION from an order of Basu Kasma Prasap, 
Sessions Judge of Bijnor. 
Akhter Husain Khan and M. A. Aziz for the applicant. 
Saila Nath Mukerji for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. 
The following judgment was delivered by 
DataL, J.—The argument is not clearly detailed in the 
grounds of the application for revision. The allegation of the 
Nagina Municipality was that Abdul Rashid had introduced a 
parcel into the Municipality without payment of octroi duty and 
had obstructed the Municipal peons in the discharge of their duties 
when they demanded an examination of the parcel for the pur- 
poses of levying octroi duty. Abdul Rashid was prosecuted un- 
der Section 155 of the Municipalities Act, for evasion of octroi 
duty and acquitted on the ground that the case was an old one 
and the complainant had not put in his appearance. The pre- 
sent prosecution is started for obstructing the Municipal peons 
and the acquittal under Section 155 of the Municipalities Act is 
put forward as a bar to the present prosecution under Section 
403 of the Code of Criminal Procedure. The two offences, how- 
ever, were quite distinct and committed against distinct persons. 
The evasion of octroi duty caused loss to the Municipality, while 
the obstruction of the public servants was an offence against the 
Municipal peons independently of harm done to the Municipality. 
Abdul Rashid was also previously prosecuted by the police 
under Section 353 for assaulting the peons and was convicted 
under Section 186 by the Magistrate. The case as put in revision 
before me was that Abdul Rashid was acquitted of an offence 
under Section 353 and he could not be prosecuted on the same facts 
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for an offence under Section 186. If Abdul Rashid had really 
been acquitted of the offence under Section 353, the argument 
would have been correct. The Magistrate in his judgment ol 
December 3, 1928 has however, stated that he did not frame : 
charge under Section 353. This is tantamount to the discharge 
of the accused from that offence and not an acquittal. 

Finally, though the appellant was convicted under Sectior 
186 by the Magistrate, the Sessions Judge acquitted the applican 
on the ground that the conviction was recorded without the sanc- 
tion. necessary under Section 195 of the Code of Criminal Proce- 
dure and that therefore the Magistrate had no jurisdiction. It ha: 
been held by this Court that in such a case the provisions of Sec- 
tion 403 of the Code of Criminal Procedure will not bar a seconc 
prosecution. Emperor v. Jiwan’. I desire however to interferi 
and put an end to these repeated prosecutions. If the Magistrat: 
had acted correctly on December 3, 1928, he ought to have ac- 

uitted the applicant under Section 353. There has been laxity or 
the part of he Municipality during the different prosecutions anc 
I am of opinion that the provisions of Section 95 of the Indiar 
Penal Code may be applied to this case. If any offences wert 
committed by Abdul Rashid, the offences of gravity were, hi 
evasion of the payment of octroi duty and the causing of hur 
to the peons. The Municipality was not sufficiently active ir 
proving these charges. The charge of obstructing the peons i 
very slight, so slight that no person of ordinary sense and tempe: 
would complain of such harm. 

I direct that no further proceedings would be taken agains 
Abdul Rashid and dismiss the complaint made against him unde: 
Section 186 of the Indian Penal Code. 

Complaint dismissec 
SLR. 37 All 107 


PHUL CHAND DUBE 
versus 
KING-EMPEROR* 
Penal Code (XLV of 1860), Sec. 411—Stolen property”, what cons. 
titutes—Stray cattle—Sec. 403, applicability of. 

In order to bring home the guilt under Sec. 411 of the Pena 

Code it is essential that some stolen property should have beer 
found in the possession of the accused and there should bavi 

been evidence that he retained possession of the property eithe 
knowingly or having reason to believe that the same was stoler 


property. 

Where applicant without making enquiry set up a title to; 
missing bullock and tried to dispose of it with a view to make : 
wrongful gain to ‘himself and a wrongful loss to the origina 

*Cr. Rev. 460 of 1929 
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owner and subsequently the bullock was recovered from the Cinema 
applicant, beld, that applicant was guilty of an offence under aa 
Sec. 403 of the Penal Code and not under Sec. 411. Im re 9 
Chanderia v. Emperor, 11 L C. 623 followed. Pau. CHAND 
CRIMINAL Revision from an order of S. Marrra Esq., Addi- Dum 
tional Sessions Judge of Ghazipur. eee 
S. N. Verma for the applicant. Enermnon 
The Crown was not represented. 
The following judgment was delivered by 
SEN, J.—Phul Chand Dube has been convicted by a Magistrate ses, J. 
of the first class under Section 411 of the Indian Penal Code and 
sentenced to one year’s rigorous imprisonment. He appealed and 
the conviction and sentence were confirmed by the Additional 
Sessions Judge of Ghazipur. Phul Chand Dube comes up before 
this Court with an application for revision and challenges the 
propriety of the conviction and sentence. - 
The facts of the case lie within a very narrow compass and 
may be briefly outlined here. One Sahodar Patakh of the district 
of Chapra owned a bullock. His bullock was missing. This 
bullock, after several months, was traced in the possession of Phul 
Chand Dube, the applicant. The bullock was taken possession 
of by the police aa Phul Chand Dube was prosecuted under 
Section 411 of the Indian Penal Code with the result which has 
been indicated above. 
The learned Magistrate and the learned Additional Sessions 
Judge do not appear to have approached the case from the proper 
angle and I am not surprised that they have failed to view the 
matter in its true perspective. In order to bring home the guilt 
under Section 411 of the Indian Penal Code it is essential that same 
stolen property should have been found in the possession of the 
accused and there should have been evflence that the accused re- 
tained possession of the property either knowingly or having reason 
to believe that the same was stolen property. 
Stolen property has been defined in Section 410 of the Indian 
Penal Code. Unless the right of ownership in the property was 
lost to the owner by the commission of any one of the offences enu- 
merated in Section 410 of the Indian Penal Code, the property 
could not be said to be stolen property, In the present case the 
bullock was missing. No offence was committed with reference 
to the bullock by theft or by extortion or by robbery or by cri- 
minal misappropriation or by criminal breach of trust. The bul- 
lock in the possession of Phul Chand Dube was therefore not ‘stolen 
property’ within the meaning of Section 410 of the Indian Pena] 
Code. This being so the conviction under Section 411 of the 
Indian Penal Code cannot be sustained. I allow the application 
for revision and reverse the conviction arid sentence under Sec- 


tion 411 of the Indian Penal Code. 
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The bullock in dispute was not a derelict. The original owner 
had not abandoned his right to the bullock. Phul Chand Dube, 
who had taken possession of the bullock, had no proprietary in- 


PuuL CHAND terest in the same. He claimed to be owner but the findings of 


~ Duns 
v. 
Knc- 
Ermo 


Sen, J. 


the courts below are that he had failed to establish his ownership. 
Phul Chand Dube, after having taken possession of the bullock, 
attempted to dispose of the bullock by way of sale to one Pancham 
Singh. The bargain was struck; the price was settled; Pancham 
Singh was not in possession of ready money and therefore he exe- 
cuted a sarkhat in favour of Phul Chand Dube. It was subse- 
quently brought home to Pancham Singh that it was not safe to 
purchase this property because it might have been acquired by 
Phul Chand Dube by theft, Pancham Singh thereupon returned 
the bullock to Phul Chand Dube and the bullock was recovered 
by the police from the possession of the latter. Upon these facts 
there can be no doubt that an offence was committed under Sec- 
tion 403 of the Indian Penal Code. 

Phul Chand Dube knew that the bullock did not belong to 
him. He made no enquiry as to the real owner. He set up a 
title to the bullock himself and tried to dispose of it with a view 
to make a wrongful gain to himself and a wrongful loss to the 
original owner. His act therefore amounted to a dishonest 
misappropriation or conversion to his own use within the mean- 
ing of Section 403 of the Indian Penal Code. Explanation 2 to 
the aforesaid Section provides:— l 

It is not necessary that the finder should know who is the 
owner of the property, or that any particular person is the owner 
of it: it is sufficient if, at the time of appropriating it, he does 
not believe it to be his own property or in good faith believes 
that the original owner cannot be found. 

It has been held by t Punjab Chief Court in re Chandaria 
v. Emperor’, that where a person retains in his custody animals 
which have strayed away from a grazing ground and there is no 
evidence to show that it is stolen, he is guilty of an offence under 
Section 403 and not under Section 411 of the Indian Penal Code. 
There is nothing to show that Phul Chand Dube is a habitual 
offender. He is an old man between 50 and 55 years. I sentence 
him to six months’ rigorous imprisonment. I direct that the sen- 
tence should count from October 19, 1928, the date of his ori- 
ginal conviction by the Magistrate. He ought to be allowed a 
credit for the term that he has already served under Section 411 
of the Indian Penal Code. If he has served out six months or 
more, he should be forthwith released. 
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THE COLLECTOR OF BALLIA (Applicant) 

versus 
LILADHAR BHAGAT (Opposite party)* 

U. P. Court of Wards Act (IV of 1912), Sec. 55—Decree in suit against 
minor without impleading Collector as manager of estate—Effect of — 
Civil Procedure Code (V of 1908), Sec. 115—Revision—Ilegalsty in 
the exercise of jurisdiction. 

Where, in a suit brought to recover money from minors, 
whose estate was under the Court of Wards of which the Collector 
was the manager, on a sirkhat executed by the deceased father 
of the minors who also in his time had been a ward of the Court, 
the Collector was not impleaded, beld, in revision, that the Court 
below had acted illegally in the exercise of its jurisdiction in dec- 
reeing the suit contrary to the imperative provisions of Sec. 55 
and therefore the High Court had jurisdiction under Sec. 115 
to interfere. Umed Mal v. Chand Mal, 25 A. L. J. R 61 
referred to. 

Cv Revision from an order of Basu CHANDRA BEHARI 

LaL, Additional Subordinate Judge of Ballia. 

Uma Shankar Bajpai for the applicant. 

L. M. Roy for the opposite party. 

The judgment of the Court was delivered by 

SULAmMAN, J.—A preliminary objection is taken to the hear- 
ing of this revision, namely, that no revision lies inasmuch as the 

District Judge has at best only committed an error of law and 

has not acted without jurisdiction or committed any irregularity 

or illegality in the exercise of his jurisdiction. The suit was 
brought to recover a sum of money from certain minors, whose 
estate was under the Court of Wards of which the Collector was 
the manager, on a sirkhat executed bæ the deceased father of the 
defendants who also in his time had been a ward of the Court. 
The Collector was not impleaded as a party to the suit. The 
imperative provisions of Section 55 of the Court of Wards Act 
were not complied with. No ward shall sue or be sued nor shall 
any proceedings be taken in the civil court otherwise than by 
and in the name of the Collector in charge of his property or 
such other person as the Court of Wards may appoint in this 
behalf. It was obvious that in the absence of the Collector the 
suit was wholly defective and improperly constituted and could 
not have been decreed. Both the courts below have decreed it. 
We think we have jurisdiction under Section 115 of the 

Code of Civil Procedure to interfere in this case. The indis- 

pensible party in whose absence the suit could not have been em 

tertained was not impleaded and the decree against the minors 
would be a nullity. The court below has acted illegally in the 
*Civ. Rev. 60 of 1928 
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exercise of its jurisdiction in entertaining and decreeing the suit 
contrary to the imperative provisions of Section 95. At the least 
there has been a material irregularity in the exercise of jurisdic- 
tion because the person who was an indispensible party was never 
brought on the record. We refer to the recent case decided by 
their Lordships of the Privy Council, Umed Mal v. Chand Mal 
where the omission to implead Mst. Fatima, the necessary party, 
was considered to be a material irregularity. 

The other points raised in this revision are covered by our 
judgment in S. A. No. 80 of 1928. We accordingly allow this 
revision and setting aside the decree of the court below dismiss 
the suit with costs in all courts. 

Revision allowed 


2A LJ. R 61 


RAM KHELAWAN SINGH anp otumrs (Defendants) 
versus 
MAHARAJA OF BENARES (Plsintiff)* 

Tenancy Act (II of 1926), Sec. 248, Sub-cl. 3—Appeal to High Couri 
—Appesl to Commissioner returned for presentation before proper 
court on insistence of decree-bolder—When decere-holder estopped 
from raising question of jurisdiction. 

An ap preferred to the Commissioner having been opposed 
by the decree-holder on the ground that the case was governed 
by the new law and that an appeal should have been filed 
under Sec. 248, Sub-cl. 3 of the new Tenancy Act, was re- 
turned for presentation to the proper court. The judg- 
ment-debtor, however, presented his appeal to the District 
Judge who held that the valuation of the suit being more than 
Rs.5,000 the appeal ought to have been preferred to the High 
Court. Thereupon wke appeal was preferred in the High 
Court. Held, that inasmuch as it was at the insistence of the 
decree-holder that the appeal was returned by the Commissioner, 
he was estopped from raising any question of jurisdiction. 

Held, further, that as the old law under which the appeal 
was filed to the High Court no longer prevailed, the right 
of appeal existed. 

First Appear from an order of V. N. MEHTA Eso., District 

Magistrate of Benares. 

A. Sanyal and Bhagwati Shanker for the appellants. 

Norein Prasad Asthana and Ram Nama Prasad for the res- 
pondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—A preliminary objection is taken that no appeal 
fies to this High Court and it is based on the contention that the 
case is governed by the old law and not by the new Tenancy Act 

(Local Act M of 1926). 

x *F. A. F. O. 32 of 1928 
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The appeal purports to be from an order rejecting certain 
objections to the confirmation of a sale. Under the old law an 
appeal from such an order undoubtedly lay as far as we are aware 
to the Commissioner and not to the High Court. An appeal was 
preferred to the Commissioner. But it was opposed by e decree- 
holder on the ground that the case was governed by the new law 
and that an appeal should really have been filed under Section 248, 
Sub-clause 3 of the new Tenancy Act. The Commissioner enter- 
tained this objection raised on behalf of the decree-holder and 
returned the appeal for presentation to the proper court. 

The judgment-debtor presented his appeal to the District 
Judge instead of to the High Court. The learned Judge has held 


that the valuation of the suit having been more than Rs.5,000 | 


the appeal ought to have been preferred to the High Court. He 
has accordingly returned the memorandum of appeal for presenta- 
tion to this High Court. The appeal'has now been preferred in 
this High Court. 

The learned advocate for the decree-holder- now changes his 
position and urges that the case is not governed by the new Act 
at all but by the old law and that no appeal lies to the High Court. 
We think that when on the objection having been taken by the 
decree-holder himself the appeal was returned for presentation to 
the proper court, he has accepted the jurisdiction of this Court 

as the proper forum for purposes of appeal. He cannot now be 
dowel to raise the question that the appeal should not have been 
returned by the Commissioner at all. In our opinion he is estopped 
from raising any question of jurisdiction inasmuch as it was on 
his own insistence that the appeal was returned by the Com- 
missioner. We, therefore, think that we cannot allow the decree- 
holder’s counsel to raise the question that the case-is not governed 
by the new Act. 

It may in this connection be pointed out that the sale 
actually took place on July 20, 1927, and objections to the sale 
were made subsequently and they were rejected by the Commis- 
sioner at a time when the new Act was actually in force. 

There can be no doubt that under the new Act an appeal 
lies to the High Court. Under Section 248, Sub-clause C an 
appeal lies from any order of a Collector mentioned in Order 43, 
Rule 1 of the Civil Procedure Code and that Order includes one 
refusing to set aside the sale. Under the Proviso to Section 242 
the appeal from such an order where the subject-matter of the 
suit exceeds Rs,5,000 lies to the High Court. There is no doubt 
therefore that the old law under which the appeal was filed to 
the High Court no longer prevails and the right of appeal exists. 

On the merits we have no doubt whatsoever that the order 
of the District Collector (wrongly described as District Magis- 
trate) cannot be supported and ought to be set aside. It is not 
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Cra any judicial adjudication of the numerous objections raised b 

zz the judgment-debtor. No reason is given in it’and it is not + 

—— all clear whether the various objections raised by the judgmen' 

Ram debtor which were five in number were considered and disposed o 
Kuriawan P ; 3 

Sinan Nor does it appear that he was given any opportunity to produc 

v. evidence to substantiate the objections which he had raised. 

MARTE We accordingly allow this appeal and setting aside the ordi 

—— of the District Collector, dated August 9, 1927, send the ca 
Sslemes, J. back to his court to be disposed of according to law. 

As regards the question that this ap has been preferre 
beyond time it may be pointed out that the law had been altere 
shortly before the appeal was filed and there is nothing to sugge 
that the judgment-debtor was acting in bad faith in filing tl 
appeal before the Commissioner. As a matter of fact he had 
longer time to file his appeal in the High Court. The appellar 
has sufficiently explained the delay by the circumstance that he w 
prosecuting his appeal in good faith before the Commissioner ar 
the District Judge. We accordingly extend the time fixed fi 
filing the appeal under Section 5 of the Indian Limitation Ac 
We direct that the costs of this Court should abide the event. 


5 PARBHU 
h VeTsEs 
1929 KING-EMPEROR* 


~~. Criminal Procedere Code (V of 1898, as amended in 1923), Sec. 257(. 
pas —Proviston of—Imperative and mandstory—Refusal to summ 
Sux, J. witnesses named by accused, without assigning reasons—tllegalis 
not cured by Sec. 537. 
The refusal of a Magistrate to issue process to a witness nam 
by the accused, when such refusal was not based on any groun 
mentioned in Sec. 257, Criminal Procedure Code, was an ill 
gality which could not be cured by Sec. 537 of the Code. T. 
provision of Sec. 257(1) ıs mandatory and imperative. 
Emperor v. Pursbotem Kara, I. L. R. 26 Bom. 418 and Naz 
yena Mudaly v. Emperor, I. L. R. 31 Mad. 131 followed. 
The High Court is competent to direct the trial court to cor 
ply with the provision of law as contained in Sec. 257 of t 
Criminal Procedure Code where the same has not been carried o1 
CroanaL Revision from an order of B. S. Kascn Esc 
Sessions Judge of Allahabad. 
K. O. Carleton for the applicant. 
M. Waliullah (Assistant Government Advocate) for tl 


Crown. 
, The following judgment was delivered by 
Sew, J. SEN, J.—Parbhoo has been convicted by a Magistrate of t] 


first class, under his judgment, dated February 16, 1929, for 1 
*Cr. Rev. 348 af 1929 
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offence under Section 325 of the Indian Penal Code and sentenced 
to one year’s rigorous imprisonment and a fine of Rs. 30 or one 
month’s further rigorous imprisonment in default of the payment 
of fine. He had two confederates in Imam Uddin and Siraj 
Uddin who were convicted under Section 323 of the Indian Penal 
Code and sentenced to one month’s rigorous imprisonment each. 
The case of these two is not before me. 

Mahadeo, the complainant, is a servant of the zemindar of 
Rangpura. He found some cattle and goats belonging to the 
AE La of the Phaphamau railway station grazing in the field 
of his master. He was driving off the cattle to the pound-house 
and when he got near the level crossing, Parbhoo Kahar, the 
applicant, who is the Hindu water carrier at the Phaphamau rail- 
way station, attacked Mahadeo, gave him a good thrashing, took 
one of the fingers in his mouth and bit the top joint completely 
off. His two associates took a minor part in this affair. 

The defence put forward by Parbhoo was that 

the complainant was standing in the Phaphamau station with 

his hand on the window of a railway carriage when somebody 
shut down either the window or the shutter with such violence 
that it cut off the complainant’s finger and that thereupon the 
complainant went off to the police station and concocted the 
story of the cattle trespass and rescue. 

In support of his defence, Parbhoo examined a number of 
witnesses. The trial court believed the story of the complainant’s 
witnesses, discarded the story as told by Parbhoo and held that 
the case for the prosecution was proved up to the hilt in all 
essential particulars. 

Parbhoo sought to examine in this case one Ram Narain 
Misra, the relieving station master of the Phaphamau railway 
station. At the time when he was fequisitioned by the court, 
the Magh Mela was in progress, and the railway authorities could 
not spare the services of Ram Narain Misra even for a day. The 
learned Magistrate did not adjourn the hearing of the case to 
such time when the evidence of Ram Narain Misra might be 
available; but ordered that the deposition of Ram Narain Misra 
be wholly dispensed with. The learned Magistrate refers to 
Section 256 of the Criminal Procedure Code in support of this 
procedure. Section 256, Criminal Procedure Code, has absolutely 
no bearing. Section 257 (i), Criminal Procedure Code contains 
the following provision 

If the accused, after he has entered upon his defence, applies to 
the Magistrate to issue any process for compelling the attendance 
of any witness , the Magistrate shall issue such process 
unless he considers that such application should be refused on 
the ground that it is made for the purpose of vexation or delay 
or for defeating the ends of justice; such ground shall be re- 
cone by (imi waiting. 
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The aforesaid provision is mandatory and imperative. Where 
an accused person has entered upon his defence, he ought to be 
allowed every reasonable facility in establishing his defence and 
the Magistrate is bound to issue any process for enforcing the 
attendance of a witness required by the accused person, unless 
the Magistrate is convinced that the accused wants that witness 
not in the interests of justice but for the purpose of vexation and 
delay or for defeating the ends of justice. In the absence of any 
finding by the Magistrate that the accused in requiring the pre- 
sence of Mr. Ram Narain Misra was actuated by ulterior motives 
and that his object was vexation or delay or for defeating the 
ends of justice, the Magistrate was not justified in not staying 
his hands and waiting for such time when the evidence of Ram 
Narain Misra would be procurable. In the present case, the 
Magistrate does not state that the accused person had asked for 
the examination of Ram Narain Misra for the purpose of vexation 
or delay or for defeating the ends of justice. The Magistrate 
has not recorded in writing any such grounds. The proceeding 
therefore adopted by the learned Magistrate militates against 
the imperative and mandatory provision of Section 257(1) of the 
Criminal Procedure Code. Here this Section is imperative and 
the Magistrate had po discretion to refuse to issue process to 
compel the attendance of any witness unless he considered that 
the application should be refused on the ground that it was made 
for the purpose of vexation or delay or for defeating the ends 
of justice. Emperor v. Purshotem Kara’. In Narayana Mudaly 
v. Emsperor* it was held that the refusal of a Magistrate to issue 
process to a witness named by the accused when such refusal in 
regard to any particular witness is not based on any grounds men- 
tioned in Section 257, Criminal Procedure Code, was an illegality 
which could not be cured “by Section 537 of the Code. 


Parbhoo appealed to the learned Sessions Judge of Allahabad 
who upheld the conviction and sentence. 

It is contended by Parbhoo in revision that the trial is vitiat- 
ed by reason of the omission of the Magistrate to give full effect 
to the provision of Section 257(1) Criminal Procedure Code. 
The omission on the part of the Magistrate was unquestionably 
an illegality and not a mere irregularity and the defect could not 
be cured by invoking the aid of Section 537, Criminal Procedure 
Code, 

On an application for revision being made, a learned Judge of 
this Court forthwith directed the trial court to summon Ram 
Narain Misra to record his statement and to certify the said state- 
ment to this Court. This thing has been done. The statement 
of Ram Narain Misra has been examined and the learned counsel 
for the applicant admits that his statement is not helpful to the 
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applicant in any form or shape. 

It is competent to this Court to direct the trial court to 
comply with the provision of lew as contained in Section 257 
of he Criminal Procedure Code where the same has not been done 
with microscopic exactness. The accused person is entitled in law 
to insist upon the forms of law being observed, more especially 
when the said forms have been prescribed by statute deliberately 
with the object of helping the accused in establishing his defence 
with reasonable facility. In the present case the lucuna contained 
in the procedure of the trial court has been removed by the order 
of this Court and the applicant ought not to have any cause for 
grievance. 

It will be useless in a case like the present to overset the 
orders of the courts below and to direct a retrial. The courts 
below had the entire material evidence before them to enable them 
to come to the right conclusion. The judgment of the courts 
below therefore ought not to be disturbed. 


An appeal has been made to me for the reduction of the 
sentence. The conduct of the accused is marked by brutal 
savagery and abandoned ruffianism. The cattle of the accused 
trespassed upon the field of Mahadeo’s master. The accused 
persons were unquestionably the wrong-doers. Mahadeo was 
within his rights in taking the cattle to the pound. The rescue 
of the cattle by Parbhoo and his associates was unjustified and 
the attack of Parbhoo upon Mahadeo was aggressively brutal. I 
: dismiss this application. 

Application dismissed 


RURE MAL AND ANOTHER (Applicants) 
f ` VETSHS 
KING-EMPEROR (Opposite party)* 
Public Gambling Act (III of 1867), Secs. 3 4—Joint trial of two 
_ persons under—Legality of—tirregulerity in search, effect of 
—When trial not vitiated—Criminal Procedure Code, Sec. 103, 
ina pplicability of. 

The offences under Secs. 3 and 4 of the Public Gambling Act 
are interdependent and are the complements of one another but 
they are distinct offences and one could not be said to overlap 
the other. : l 

Two persons can be jointly tried under Secs. 3 and 4 of the 
Act and the joint trial is not illegal under Sec. 239 of the 
Criminal Procedure Code. 

In re Mekban v. Emperor, 11 C. L. J. 211, Emperor v. Faxe? 
Din, 27 I. C. 844, in re Kbilinda Rem v. The Crows, I. L. R 
3 Lahore 359, Bhana Mal v. The Crown, 6 P. R. Cr. 1990 and 
Geneshi Lal v. Emperor, 20 A. L. J. R. 967 referred to. 
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When a warrant has been issued for search under Sec. 5 of the 
Gambling Act, Sec. 103 of the Criminal Procedure Code is not 
applicable. 

Any irregularity or illegality in the search can neither vitiate 
the trial nor affect the conviction of the accused, where the 
accused has not been prejudiced by the defect. Alr Abmad Khan v. 
Emperor, 21 A. L. J. R. 858 followed. 

CriminaL Revision from an order of BABU PARTAP SINGH, 
Sessions Judge of Meerut. 

Saila Nath Mukerji and Anarup Chandra Mukerji for the 
applicants. 

M. Weliulleh (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

Sen, J.—Rure Mal and Buland Rai were convicted by 
Mr. Ali Hasan Khan, Magistrate first class of Meerut, under 
Sections 3 and 4 of the Public Gambling Act (Act II of 1867). 
The Magistrate sentenced the two accused persons to a fine of 
Rs.100 each under Section 3 of the Act, or in default to suffer 
one month’s rigorous imprisonment and a further fine of Rs.100 
each under Section 4, or in default to suffer one month’s rigorous 
imprisonment. 

There was a third man Tara Chand, who was also conyicted 
by the Magistrate, but his case is not before this Court. 

Under the evidence on the record there can be no manner of 
doubt that the two applicants were keeping a public gambling den 
with the object of gambling therein with other persons. In order 
to prevent any possibility that the nefarious transaction carried 
on days in and days out in the gambling den at Baraut be dis- 
covered, the instruments of gaming resorted to and adopted in 
the present case were ingenious and extremely original. They 
monly consisted of books, Jetters and telegrams couched in lan- 
guage, more or less cryptic, having a separate code or a separate 
key to unravel the meaning. 

The conviction of the two applicants was upheld on appeal 
by the learned Additional Sessions Judge of Meerut by his judg- 
ment, dated February 19, 1929. The findings of the trial court 
in all essential particulars were endorsed by the Judge on appeal 
and the sentences were upheld. 

The learned Additional Sessions Judge could well have avoid- 
ed importing into his judgment 2 long roll of platitudes which 
has no bearing upon ihe case one way or the other. The duty 
of a court of appeal is to visualise the case before it in its proper 
‘perspective and to decide the case on the crucial questions in 
issue upon evidence relevant and legal. If the court has done 
this, and has recorded a clear and categorical finding, and dealt 
with the question of sentence having regard to the nature and 
character of the offence alleged to have been committed, the 


A.L. J. R. 7 HIGH COURT š 231 


duties and obligations, which rest upon the court of appeal, are 
completely discharged. It is no province of the Judge to ser- 
monise. 

Mr. Saila Nath Mukerji for the applicants assails the judg- 
ment of the trial court upon the grounds that two persons could 
not be jointly tried under Sections 3 and 4 of the Public 
Gambling Act and that a joint trial is illegal under. Section 239 
of the Code of Criminal Procedure. i 

Section 239, Criminal Procedure Code, inter alis provides 
that the following persons may be charged and tried together:— 

(a) Persons accused of the same offence committed in the 
course of the same transaction. 

It has been argued that Sections 3 and 4 of the Public 
Gambling Act deal with distinct and independent offences which 
cannot be treated to be parts of the same transaction. There can 
be no doubt that these two Sections provide for offences, separate 
and distinct, and prescribe separate sentences for each offence. 
No cast iron rule of law can be laid down on the question as to 
whether the keeper of a public gambling den, if he frequents 
the said den and gambles there, could not be said to do so in the 
course. of the same transaction. Reliance has been placed by 
the applicants upon two rulings of the Punjab Chief Court in 
re Makhan v. Emperor’ and Emperor v. F Din’. It has been 
held in these cases that the joint trial of a person accused of 
keeping a gambling house and others for being present in it at 
the time of a police raid is not warranted by the provisions of 
Section 239 of the Crimimal Procedure Code and thus being 
illegal, the conviction must be set aside. These authorities sup- 
port the contention of the applicants. There is however a decision 
of the same Court in re Kbilinda Ram v. The Crown’ which 
takes a contrary view. It has beeneheld in this case that the 
joint trial of a keeper of a common gaming house and of the 
persons found therein for offences under Sections 3 and 4 
of the Gambling Act ‘respectively is legal. This decision is 
founded upon an earlier ruling of the same Court in the case 
of Bhana Mal v. The Crown’. In Geneshi Lal v. Emperor’ it 
was decided by Stuart, J., now Sir Louis Stuart, that the offence 
of keeping a gaming house and the offence of using it are offences 
committed in course of the same transaction and the offenders can 
be tried jointly. The words “same transaction” do not appear 
to have been defined in the Code. The offences under Sections 
3 and 4 of the Public Gambling Act are interdependent and “are 
the complements of one another”. There can be no doubt that 
the trial court was justified in trying the accused persons under 
these two counts in the course of the same trial. In any event 
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the accused had not been prejudiced by the joint trial and n 
circumstances had been brought out to show that any injustic 
had been done in this case. 

It was next argued that separate convictions under Sections 
and 4 of the Gambling Act were illegal. As has been pointed ou 
the two offences may be interdependent but they are distinc 
offences and one could not be said to overlap the other. It woul 
not have been proper to convict the applicants under the two Se 
tions and pass a cumulative sentence on one count only. 

It was next contended by the applicants that there was n 
proper search made under Section 103 of the Code of Crimin: 
Procedure inasmuch as two or more respectable inhabitants c 
the locality in which the place searched is situate were not ser 
for to attend the court as witnesses to the search. If Section 10 
of the Criminal Procedure Code governs this case, it is perfectl 
patent that the requisition of law was not complied with. Tt 
Sub-Inspector examined in the case was by no means an imparti 
or disinterested witness. Chhajjo Singh, the only other witne 
examined to prove the search, was at the time under police survei 
lance. Chhajjo is not a resident of Baraut where the gamir 
house is situate. He lives four miles off in a village named Bau. 
It is difficult to speculate as to why the Sub-Inspector did m 
produce Narain, he only other search witness, to be examined : 
the case. Whether the omission was accidental or deliberate, tl 
act of the Sub-Inspector in not producing Narain was, to quo 
words of the learned Additional Sessions Judge, “very foolish”. 

It may be noticed that Act I of 1867 is a special Act ar 
provides a special rule of procedure as regards the holding | 
searches under the Act. is procedure is laid down in Sectic 
§ which, in certain respects, is analogous to Section 98 of tl 
Criminal Procedure Code.” It is perfectly clear that the searc 
was conducted in strict conformity to Section 5 of Act IL « 
1867. Section 103 of the Code of Criminal Procedure refe 
to a search under this Chapter, that is, Chapter VU, and tl 
general rules of procedure relating to search are to be found 
Sections 96 to 100. Where a warrant has been issued for sear 
under Section 5 of the Gambling Act, Section 103 of the Code | 
Criminal Procedure is not applicable. This was the view takı 
by a learned Judge of the Lahore High Court in re Khilinde Ra 
v. The Crown’. I am in entire accord with this view. It w 
held by this Court in Ali Abmad Kben v. Emperor’ that ar 
irregularity or illegality in the search can neither vitiate the tri 
nor affect the conviction of the accused, where the accused h 
not been prejudiced by the defect. 

The sentence passed in this case appears to be unduly sever 
Satta transaction has various phases and forms and in certa 
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forms it is gambling. An opinion however was shared by a 
large section of the Indian population that Satta gambling was 
of the nature of a commercial transaction even though one of the 
elements of the said transaction was speculation. 

I am of opinion that the interests of justice will be served by 
maintaining the conviction of the two applicants under Sections 3 
and 4 of the Public Gambling Act and reducing the sentence in 
the case of both to a fine of Rs.25 only on each count. 

a Conviction «pheld 


NASRULLAH KHAN (Applicant) 
Versus 
WAJID ALI AND ANOTHER (Opposite parties)" 
Mussalman Wagf Act (XLII of 1923), Sec. 10—Application of to waqf 


quastioned—District Judge—Power to compel mutwalli to file stete- oan j 


ment of accounts. 

A District Judge is not competent to compel a mutwalli to 
file a statement of accounts where the waqf itself is disputed or 
where the applicability of Act XLI of 1923 to the waqf is 
questio 

Cvr. REVISION from an order of Basu RAGHUNATH PRASAD, 
District Judge of Moradabad. , 

A. M. Kbwsja for the applicant. 

M. A. Aziz for the opposite parties. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a civil revision from an order dated 
April 19, 1928, passed by the District Judge of Moradabad. 
After the passing of Act No. XLII of 1923, the appellant mutwalli 
filed accounts of certain waqf property in his possession. In this 
way he fulfilled the requirement of Section 3 of the Act; but 
on July 14, 1925, he filed a fresh application praying that he be 
exempted from the filing of the accounts. This application was 
rejected on September 4, 1925. Subsequently an application was 
filed under Section 3 of the Charitable or Religious Trust Act (Act 
No. XIV of 1920) and on June 19, 1926, another District Judge 
rejected the application. It is unnecessary to say in this case 
whether the rejection of the subsequent application under the 
Act of 1920 had the effect of superseding the previous order under 
the Act of 1923. After this the mutwalli omitted to file the 
statement of accounts as required by Section $. The present 
application was filed toa him with a view to compel him 
to file the account. e mutwalli objected that the waqf was 
not one to which Act XLII of 1923 applied. The learned Dis- 
trict Judge has ordered the mutwalli to ‘file the account required 
by the applicants’. The learned Judge has not taken proceedings 
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under Section 10 of the Act. Under that Section he has un- 
doubtedly the power to punish a mutwalli if without any reason- 
able cause, the burden of proving which shall lie upon him, he 
fails to furnish statement of particulars, documents, or state- 
ments of accounts. But that is purely a penal proceeding in the 
course of which the learned Judge may enquire as to whether 
the waqf is one to which the Act is applicable. But till that 
stage arrives, we find it difficult to hold that the Judge can hold 
any such enquiry and compef a mutwalli, who is not admitting 
the applicability of the Act, to file accounts. Barring Section 10 
which appears wide enough to cover an enquiry, none of the 
preceding sections imply an investigation where the waqf itself 
is disputed or where the applicability of the Act to the waqf is 
questioned. Under Section 4 further particulars or documents 
can be ordered to be filed when paella have been previously 
filed under Section 3. Under Sub-clause (2) of Section 4 the 
Court can order further particulars or documents to be filed in 
order to enquire into the origin, nature or the objects of the 
waqf or the condition or management of the waqf property. 
Past accounts can be required in order to ascertain the nature 
or objects of the waqf, but they would be filed merely as parti- 
culars and not as a statement of account. 

Section 5 does not by itself contemplate the intervention of 
other persons for compelling the mutwalli to file his accounts 
except possibly as a mere reminder to the Judge that the accounts 
have not been filed, with a view to induce the Judge to take pro- 


' ceedings under Section 10. 


In an enquiry under Section 10 the learned Judge has juris- 
diction to find that the Act applies to the waqf and even if he 
does not on account of good reason impose a fine on the mutwalli 
on that occasion for failume to file accounts, such a course may 
justify punishment if the failure again occurs in a subsequent 
year. But as the sections of the Act stand, unfortunately there 
appears to be no authority in the District Judge to pass an order 
that the mutwalli should file a statement of accounts, The only 
procedure provided is to punish him for not filing it. 

The proceedings before the District Judge were undoubtedly 
of a civil nature and we have jurisdiction to entertain the revision 
and cancel the order for filing the account which was without 
jurisdiction. This would not prejudice any further proceedings 
that the District Judge may deem fit to take under the Act. We 
express no opinion as to whether the waqf is one to which the 
Act applies. 

e We accordingly allow this revision and setting aside the 
order of the District Judge dated April 19, 1928, dismiss the 
application with costs in both courts. 
Revision alowed 
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BAL KRISHNA anp oTHERS (Plaintiffs) Cra. 
versus pre 1929 
RAM KISHUN and oTHeERs (Defendants)* 

Civil Procedure Code (V of 1908), Sec. 115—‘Case decided, within: July 12 
meaning of—Order releimg to question whether trial of a parii- Wormin, I. 
ctler suit or issue should go on or be stayed—No revision, NiAMAT- 

The question whether the trial of a particular sut or the vuuan, J. 
trial of a particular issue should go on or should be stayed is 
no question on the merits of the case, and the decision of that 
question cannot be said to be a decision of an issue in the case. 
The whole thing relates to a matter of procedure and when 
the court decidea either way it decides a matter of procedure 
which has nothing to do with the merits of the case. An order 
of this character cannot be said to be one deciding ‘a case” 
within the meaning of Sec. 115 of the Code of Civil Procedure 
and no revision lies therefrom. 

Buddbu Lal v. Mewe Rem, I. L. R. 43 All 564-19 A.L. J.R. 
558 referred to. 

Cwr Revision from an order of Panprr KANHAIYA LAL 

Nacar, Additional Subordinate Judge of Banda. 

Kailas Nath Katju for the applicants. 

Peary Lal Banerji for the opposite parties. 

-The following judgments were delivered:— 

Muxerjt, J.—The questions that we have to decide in this Msésrs,]. 
petition for revision are (1) whether a revision is entertainable end 

(2) whether the order of the court below was right. 

The facts of the case, briefly, are these. The plaintiffs re- 

present two of three brothers and the respondents represent the 

third brother, Lal Man. A partition suit was instituted by Lal 

Man, in his life-time, and it is now pending for final decision 

before His Majesty in Council. The question in that case is 

whether Lal Man had separated or had an interest still left in 

the family property, on the ground that he was still joint with 

his brothers and their descendants. The applicants, who were 

the plaintiffs in the court below, filed a d, suit, being No. 32 

of 1925, for recovery of certain monies due from debtors, as 

a delay in recovery of the debts would entail a loss of the property. 

Among the defendants were not only the debtors but also the 

representatives of Lal Man, the respondents. The debtors paid the 

money into court and the sole dispute in the suit remained be- 

tween the very parties who are parties to the litigation now before 

the Privy Council. The learned Subordinate Judge, before whom 

the suit (No 32 of 1925) came, directed that the trial of the» 

second suit should be stayed till the final decision of the former 


suit. 








While the trial was stayed, the plaintiffs thought that they, 
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being the owners of more than one-half share of the money ir 
deposit, should be allowed to take away the amount deposite 
in court on furnishing security. They made a request to the 


Be Pmt court below accordingly, and that request was granted. There- 
Rau Kenox upon the present respondents came up in revision to this Court 


Maker, J. 


(No. 47 of 1927). 

This Court in the said revision case, set aside the order of 
the court below and remarked that the decision as to who should 
have the money could not be arrived at, till the suit No. 32 
of 1925 was decided. The learned Judges could not discover the 
cause of the delay in the disposing of the suit No. 32 of 1925 and 
directed the court below to proceed with the suit. Evidently, 
nobody pointed out to the learned Judges that Section 10 of the 
Civil Procedure Code had been applied, without contest by the 
other side, and the suit could not be decided as desired by those 
Judges. 

On receipt of the order of this Court, as contained in the 
judgment passed in revision on February 9, 1928, the learned 
Judge of the court below proceeded to try the suit and, therefore, 
the question whether Lal Man was joint with his brothers or not. 
Thereupon the plaintiffs (of suit No. 32) have come up ir 
revision. 

For the respondents, Mr. Peary Lal Banerji has not, for once 
even, contended that Section 10 of the Civil Procedure Code wa: 
inapplicable. His contention was that the Subordinate Judg 
acted on the orders of this Court and, therefore, it cannot be saic 
that he acted with material irregularity. He further argued tha 
the court below had not decided a ‘case’ within the meaning o: 
Section 115 of the Civil Procedure Code and that therefore : 
revision was not competent. 

To take the second point first, it appears to me that wher 
the learned Judge in the court below decided that he woulc 
proceed with the suit, he did not decide a ‘case’ within the 
meaning of Section 115 of the Civil Procedure Code. In thi 
Full Bench case of dhu Lal v. Mews Ram’ the majority o: 
the learned Judges held that a decision of one of the issues in ; 
suit could not be taken to be the decision of a ‘case’ within ch 
meaning of Section 115, and that a revision would not lie tı 
contest that decision. In this case, although an issue was ac 
tually framed on the question of the applicability or otherwis 
of Section 10 of the Civil Procedure Code, strictly speaking, nı 


such issue arose. The question before the court was whether i 


eshould proceed with the trial or should stay its hand. A decisio 


of this question could only quicken or delay the disposal of th 

suit, but, otherwise, it had no effect on the merits of the case 

Strictly speaking therefore, the question whether the trial of 
I, L R 43 AlL 564=19 A. L J. R 558 
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particular suit or the trial of a particular issue should go on or Ow 
should be stayed is no question on the merits of the case, and the 1929 
decision of that question cannot be said to be a decision of an 
issue in the case. The whole thing relates to a matter of proce- 
dure. The court has to decide, having regard to the facts of Rau Kumon 
the case before it and the facts of a previous case, whether it 
should stay its hand till the earlier suit is finally decided or whether Maker J. 
it shall, forthwith, proceed to hear the case. When the court 
decides either way it decides a matter of procedure which bas 
nothing to do with the merits of the case. 
The result is that there is no decision of a ‘case’. The court 
has to pass orders at every step, but every order cannot be called 
the decision of a ‘case’. A ‘case’ must be something complete 
in itself, so that it may be treated as an independent matter. 
Though, therefore, the Full Bench case quoted above is not 
strictly applicable, I am of opinion that no ‘case’ has been decided, 
and no revision therefore lies. 
Coming to the second point, viz., the court below 
has acted in pursuance of an order of this Court and, 
therefore, it cannot be said that it has acted with material 
irregularity, I am of opinion that the argument is entirely falla- 
cious. A copy of the judgment of February 9, 1928 has been 
handed over to us by Dr. Katju. A perusal of it clearly shows 
that the learned Judges of this Court were never told that the 
trial of suit No. 32 of 1925 had been stayed under the provision 
of Section 10 of the Civil Procedure Code. The order of the 
court to expedite the hearing was based on the fact that the 
learned Judges found that the suit instituted in 1925 was still 
hanging fire without any adequate cause. Naturally, the learned 
Judges would express the desire that ghe case should be taken up 
forthwith. But this desire expressed by this Court could not 
override the express provisions of law. It was never meant by 
this Court, as the judgment itself shows, that the Subordinate 
Judge was to override the law. The Subordinate Judge might 
have made a representation to this Court, stating the circum- 
stances under a ee the trial of the case had been stayed, and 
asked whether it was the intention of this Court that the case 
should be proceeded with, even under the circumstances stated 
by himself. In my opinion, on receipt of a copy of the judgment 
of February 9, 1928 the learned Subordinate Judge could have and 
should have contented himself with recording an order, describing 
the circumstances under which the trial had been stayed and 
saying that the stay order passed by his predecessor-in-office 
should stand. As I have already stated, no attempt has been made 
to support the order of the learned Subordinate Judge on the 
merits. The learned Subordinate Judge himself does not say 
that the justice of the case requires that the stay order, previously 
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passed, should now be cancelled and the trial of the case should 
be proceeded with. In the circumstances, the order of the court 
below must be treated as improper. 

Although no revision is maintainable, it is always open to the 
applicants before us to ask the court below to reconsider its order, 
and it is likely that the court will see its way to reconsider it. 

The petition fails and I would dismiss it. As the respondents 
have no case and as the order complained of, which is an improper 
order, was passed at the instance of them, and the revision fails on 
a technical ground, I would direct the parties to pay their own 
costs in this Court. l 

NIAMATULLAH, J.—I agree to the order which my learned 
brother proposes to pass. It is not necessary to decide the ques- 
tion whether an order staying or refusing to stay a case, on the 
ground that Section 10 of the Code of Civil Procedure applies 
or does not apply, is or is not, a ‘case decided’ within the mean- 
ing of Section 115 of the Civil Procedure Code. By an order, 
dated December 21, 1925, it was ruled by a previous Munsif that 
Section 10 of the Code of Civil Procedure applies, and the suit 
was consequently stayed. This order has not been reversed by 
any higher court and is, in my opinion, in full force. The order 
of this Court, dated February 9, 1928, was passed on a petition 
for revision directed against a different order, as pointed out by 
my learned colleague. A remark to the effect that the suit should 
proceed occurs-only casually, and was made without any inten- 
tion of interfering with the order of stay, already referred to. 
The attention of the Court was not drawn to it, and no reference 
is made to it in the judgment of this Court. It is inconceivable 
that this Court should have set aside an order which was not and 
could not have been then called in question. I have dwelt on this 
aspect of the case, as I apprehend all subsequent proceedings, be- 
ing in disregard of the mandatory provisions of Section 10 of the 
Code of Civil Procedure, may be challenged as taken without 
jurisdiction, and the court below should do well to take timely 
action in the matter. 

T agree with my learned colleague that the court below has 
not decided any ‘case’. It has not itself decided whether Settion 
10 of the Code of Civil Procedure applies. That question was 
decided before, and as I read the judgment of the lower court, was 
not reopened. It has merely directed the case to proceed. An 
order of this character cannot be said to be one deciding ‘a case’ 
within the meaning of Section 115 of the Code of Civil Procedure. 
This being so, I concur in dismissing this application. 

* By THE Court.—We are of opinion that the revision “is in- 
competent,’ and therefore our order is that it fails and is dismissed. 
We direct that the parties will bear their own costs. 
at af et Application dismissed 
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SHARAFAT ALI (Applicant) Cm. 
iio : "1929 
BHAGWATI anv oTHERS (Opposite party) * —— 
Civil Procedure Code (V of 1908), Second Schedule, Pere. 1, Swb- June 11 

pera. 2—Provisions of—Reference to arbitration—ApplicenPs signs- ae p 

ture not necessary—Award—W ben not vitiated—"Parties mterested” SA $ 

—Test for determination of —Or. 1, R. 10, Sub-r. 2, provisions of. oan, J. 

Certain property was attached in execution of a decree obtained 
by A against B and C. An objection raised by D having been 
disallowed, she sued for a declaration that the property attached 
was her property, impleading A, B, C and the official receiver. 
B did not put in an appearance. The parties eventually referred 
the dispute to arbitration and an award was made declaring 
that the property did belong to D. Ultimately the court passed 
a decree in terms of the award and exempted B. It was alleged 
that the application for reference was not signed by A but it 
was patent that he appeared before the arbitrator. Held, that 
there was no defect in the reference and that the award was 
in no way vitiated. 

Para. 1, Sub-para. 2 of the Second Schedule does not require the 
application to be actually signed. Umed Singh v. Seth Sobbag 
Mal Dbadba, I. L. R. 43 Cal. 290 followed. 

[Per NiaMaTuLLAH, J.—An important test as to whether 
a person is a party interested is to consider whether he is a 
necessary party or such that, if not originally impleaded, the 
court would direct him to be joined under Or. 1, R. 10, 
Sub-rule 2 of the Civil Procedure Code. The fact that in a 
remote contingency a defendant should be enabled to recover 
what may hereafter be. found due to hım from the principal 
defendant’s property in dispute is not one that would justify 
his retention in the array of parties? 

The mere fact that a defendant who has chosen to remain 
absent and to allow ex parte proceedings to be taken against 
him is not necessarily a person not interested in the subject- 
matter of the suit.] 

Cva. REVISION from an order of Panprr CHANDU DAT 
SHARMA, Munsif of Moradabad. 

Ambika Prasad for the applicant. 

Shabd Saran for the opposite parties. 

The following judgments were delivered:— 

SULAIMAN, J.—This is an application in revision from an 
order directing a decree to be prepared in terms of the award and 
exempting the applicant. The applicant, Sharafat Ali, was a co- 
judgment-debtor with Jagpal, against whom Hamid Uddin had 
obtained a money decree. Certain property was attached in exe- 
cution of that decree, and Mt. Bhagwati objected on the ground 
that it was her property and not of Jagpal. Her objection was 
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Cra disallowed and she instituted the suit, out of which this revisiom 
isz has arisen, for a declaration that the property was her pro > 
—— She impleaded the decree-holder, judgment-debtor Jagpal andam 
Smaaawa the Official Receiver of the estate; and she also impleaded Sharafat 
j Ali. Sharafat Ali did not put in any appearance. The parties 
Buagwarı before the court referred the dispute to arbitration, and an awardëii 
Sulaman, z, Wa8 delivered, under which it was held that the property did be- 
long to Mt. Bhagwati. The court below has passed a decree in 
terms of the award, and has exempted Sharafat Ali. 

The applicant contends before us that reference to arbitra- 
tion was invalid. The first objection raised here, which was not 
taken in the court below, is that the application for reference to 
arbitration was not signed by the decree-holder. There is no sug- 
gestion that the decree-holder had not consented to it, and it is 
patent that he appeared before the arbitrator. The omission of 
the signature causes no defect in the application, as Paragraph 1, 
Sub-paragraph 2 of the Second Schedule does not require the ap- 
plication to be actually signed. Umed Singh v. Seth Sobbag Mal 
Dhadbe’. 

It is also clear that, if Sharafat Ali had been a party interested 
in the matter in difference, which was referred to the arbitrator, 
the mere fact that he had not put in appearance and had not con- 
tested the suit would not have cured the defect. I do not think 
that an interested party would cease to be a party within the 
meaning of this paragraph merely because he did not put in an 
appearance and file a written statement. If the plaintiff discloses 
ikat he is not merely a pro forma defendant, he should be joined 
in the application, for it is obvious that the suit cannot be deter- 
mined by means of the award as between some of the parties and 
on its merit by the court itself as against the others. The non- 
appearance does not in any way involve a confession of judgment, 

The main question to be considered in this case is whether 
Sharafat Ali was an interested party. The dispute related entire- 
ly to the question of ownership of the property in suit, and that 
-was between the decree-holder, Mt. Bhagwati and the judgment- 
debtor, Jagpal, or his Official Receiver. Sharafat Ali was not 
interested in the question of ownership of the property. He had 
been impleaded merely as a pro forme defendant, and might not 
have been impleaded at all. At any rate, it was open to the plaint- 
iff to exempt him at any stage of the suit. He has, in fact, been 
exempted. The learned advocate for the applicant contends that 
Sharafat Ali was interested in the matter of difference, because 

„if it was held that the property belonged to Jagpal and the attach- 
ment were to continue and the property were to be sold and suff- 
cient money were to be realised, the applicant might not be called 
upon in the first instance to make repayment. This line of rea- 

"L L R. 43 Cal 290 
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soning makes too many assumptions, and any of the contingencies 
which are supposed to take place may not actually come into 
existence. I do not think that in such a far-fetched view of the 
case the applicant comes within the meaning of the expression 
“party interested in the matter of difference”. I, therefore, think 
that there was no defect in the reference and that the award was 
in no way vitiated. 

NIAMATULLAH, J.—I agree. It cannot be disputed that an 
application to refer the dispute in a pending suit to arbitration 
must be made by all the parties interested in the matter in con- 
troversy, otherwise the case has to be tried as between parties one 
of whom did not join in the reference—a mischief which it is the 
object of the rule to avoid. The question is whether the ex- 
pression ‘parties interested’ means only persons having an interest 
in the property in dispute, or includes those who happen to be 
parties, but have no interest in the property nor claim any, but 
are otherwise interested in the result of the suit. If a person has 
been impleaded as a defendant on the allegation that he has such 
an interest or, at least, claims to have it, there can be no question 
that he is a person interested within the meaning of that rule. 
There may however be cases in which a person has no interest in 
the property in dispute, nor does he claim to have any interest in 
it and yet he may be interested in the sense in which that expres- 
sion has been used in the aforesaid paragrapb. It will depend on 
the circumstances of each case, having regard to the pleadings of 
the parties. An important test, to my mind, is to consider whe- 
ther he is a necessary party or such that, if not originally implead- 
ed, the court would direct him to be joined under Order 1, Rule 10, 
Sub-rule 2 of the Civil Procedure Code, that is, a person 

who ought to have been joined whether as plaintiff or defend- 
ant, or whose presence before the court may be necessary in 
order to enable the court effectually and completely to adjudicate 
upon and settle all the questions involved in the suit. 
The fact that in a remote contingency a defendant should be en- 
abled to recover what may hereafter be found due to him from the 
principal defendant’s property in dispute is not one that would 
justify his retention in the array of parties. On the other hand, 
I entirely agree with the view taken by my learned brother that 
the mere fact that a defendant who has chosen to remain absent 
and to allow ex parte proceedings to be taken against him is not 
necessarily a person not interested in the subject-matter of the 
suit. Cases are easily conceivable in which a person who is vitally 
interested in the result of a suit may not consider it worth his 
while to put in appearance, relying upon his co-defendant, wHo, 
he is certain, would prosecute the defence common to himself 
and the absent defendant. It cannot be suggested that, if the 
contesting defendant behind the back of his co-defendant against 
31 7 
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whom proceedings have been ordered to be ex parte, consents t 
arbitration, such a reference would not be valid in law. For thes 
reasons, I agree in dismissing this revision. 
By THE Court.—The revision is dismissed with costs. 
Revision dismisse 


BHAGWAN DIN 
versus 
KING-EMPEROR* i 
Criminal Procedure Code (V of 1898 as amended in 1923), Sec. 54— 

Village cbowkider—Not « ‘police officer’ within meaning of—Pena. 

Code (XLV of 1860), Sec. 221—Offence under, when not mad: 

out—Disbonestly inducing a person caught stealing to pay bribe a: 

condition of release—When guilty of offence under Sec. 384. 

A village chowkidar is not a ‘police officer’ within the mean- 
ing of Sec. 54 of the Criminal Procedure Code. 

Where a village chowkidar arrested one A who was stealing > 
few wisps of sarson outside his circle and after detaining him 
die Shoe night celeseed hua pan, paychede of a babe-of ies 
rupees for forbearing to report to the police, beld, that the 
chowkidar cold not be convicted under Sec. 221 of the Penal 
Code as his legal obligation to arrest or detain had not been 
established. He was however guilty of an offence of extortion 
under Sec. 384 of the Penal Code as he had dishonestly induced 
A to pay him the bribe as the condition of his release. 

CRIMINAL Revision from an order of Panprr Rup KisHun 
AGa, Sessions Judge of Allahabad. 

Syed Zafar Mehdi for the appellant. 

M. Walls (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

SEN, J.—This is an application for revision of an order of 
Pandit Rup Kishun Aga, Additional Sessions Judge of Allahabad, 
upholding the conviction and sentence of Bhagwan Din, appligant, 
under Sections 221 and 384 of the Indian Penal Code. ‘The ap- 
plicant was sentenced to one year’s rigorous imprisonment under 
Section 221 and to six months’ rigorous imprisonment under Sec- 
tion 384 of the Indian Penal Code. 

On February 7, 1929, one Rahmana Pasi was caught in flag- 
rante delicto while stealing sarson from the field of one Pancham 
in Khuda Buksh ka purwa. He was apprehended by Mangal Das 
and Bhagwan Din. Bhagwan Din is chowkidar of Singraur and 
Khuda Buksh ka purwa is outside his circle. 

Beni Madho Bhat is chowkidar of Khuda Buksh ka purwa and 
figures as complainant in this case. 

*Cr. Rev. 374 of 1929 
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Only a few handfuls of sarson appear to have been stolen and 
amana, when caught, was found in possession of a few wisps of 
‘rson stalks, Bhagwan Din Chowkidar ‘detained Ramana Pasi 
x the whole night after his arrest at the house of one Nanku. 
1 the morning, he released Ramana upon payment of rupees ten 
: consideration for his release and for forbearing to repert him to 
1e police. Bhagwan Din chowkidar had taken away from Rama- 
a the few handfuls of sarson. 

The trying Magistrate had convicted Bhagwan Din under Sec- 
ion 201 of the Indian Penal Code for having intentionally caused 
ne disappearance of evidence against Ramana with a view to 
sreen him. The learned Sessions Judge very properly held that 
o offence under Section 201 of the Indian Penal Code was brought 
o the door of Bhagwan Din and it could never be seriously con- 
ended that the non-production of a few dry stalks of sarson 
mounted to a suppression of material evidence. 

The conviction of the applicant under Section 221 of the 
ndian Penal Code cannot be maintained. A village chowkidar 

42s not been referred to in terms in any one of the categories un- 





mer Section 21 of the Indian Penal Code. But it may be hyper- . 


ritical to deny that he is a public servant. He is referred in 
section 45 of the Code of Criminal Procedure as a village watch- 
nan. A village chowkidar is not a ‘police officer’ within the mean- 
ag of Section 54 of the Code of Criminal Procedure. The whole 
enor of the Code shows that ‘chawkidars’ who have been given 
a distinctive name were not intended to be included under the 
erm ‘police officer’. Where a non-bailable and cognizable offence 
\as been committed within the view of a private person or where 
chere is a proclaimed offender, 2 private person may under Sec- 
<ion 59 of the Code of Criminal Procedure arrest such person. 
mUnder Section 221 of the Indian Penal Code, where a person, be- 
ing a public servant and legally bound as such public servant to 
apprehend or to keep in confinement any person charged with or 
mijable to be apprehended for an offence intentionally omits to 
apprehend such person or intentionally suffers such person to es- 
cape, he places himself within the grip of law and is liable to 
punishment. Assuming that Bhagwan Din was a public servant, 
was he legally bound as such public servant to apprehend or keep 
in confinement Ramana Pasi, where a ec baltic offence had 
been committed under his very eyes? It is to be remembered that 
Bhagwan Din was not the chowkidar of Khuda Buksh ka purwa 
which was outside his circle. Under Section 43 of the Indian 


Penal Code a person is said to be “legally bound to do” whatever F 


it is illegal in him to omit. The word ‘illegal’ has an extensive 
meaning, including anything and everything which is prohibited 
by law which constitutes an offence and which furnishes 
the basis for a civil suit, sounding in damages. The courts below 
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do not appear to have applied themselves to the determination o 
the question, whether Bhagwan Din in his capacity of being 
public servant was bound to apprehend or keep in confinemen 
Ramana Pasi. The learned Assistant Government Advocate ha 
failed to make out that it was within thé statutory duty of Bhag 
wan Din to apprehend Ramana or to keep him in confinement 
The duties of Bhagwan Din as a private citizen ought not to b 
confounded with his duties as a public servant. Where the legs 
obligation of the chowkidar to arrest or detain has not been es 
tablished, there is no dereliction from his statutory duty withi: 
the purview of Section 221 of the Indian Penal Code; and Bhag 
wan Din cannot be penalised for intentionally suffering Raman 
to escape from his detention. The conviction of the applican 
under Section 221 cannot be sustained and must be set aside. 
All the ingredients of the offence of extortion as defined i: 
Section 383 are present in this case. No offer of a bribe ema 
nated from Ramana. Bhagwan Din put Ramana in fear of bein 
continued in custody, of being reported against and delivered t 
the police and thereby dishonestly induced Ramana to pay hir 


-ten rupees as the condition for his release. He has been right] 


convicted under Section 384 of the Indian Penal Code. The sen 
tence passed on him does not err on the side of severity. 

The result is that this application succeeds in part. The con 
viction and sentence of the applicant under Section 221 of tk 
Indian Penal Code are hereby overset and the conviction and ser 
tence under Section 384 of the Indian Penal Code are maintaine 

Order modified 


RING-EMPEROR* 

Municipalities Act (II of 1916), Sec. 265—Provisions of, interprets 
tion and scope of—Dtispute regarding lend between private i 
dividual and municipality —Civit Court to declde—Record plen- 
Not prepered by public servant in discherge of bis dufy—Inac 
missible in evidence under Sec. 35 or Sec. 74 of Evidence Act. 

Where there is a clash between a Municipal Board on the or 
side and a private individual on the other with reference to son 
property, the matter has got to be adjudicated by civil cou: 
which is the only forum for determining the title. Section 26 
of the Municipalities Act was never intended to arm a Municip 
Board with powers to disturb the possession of any person wi 


š asserts 2 lawful title to the property in controversy. 


Where in a dispute regarding a piece of land between a priva 
individual and a Municipality the trial court found that the si 
formed part of 2 public lane but reliance was placed by the Mun 
cipality on a record plan which was not shown to have ber 

*Cr. Ref. 591 of 1929 


A. Le J. R. HIGH COURT 245 


prepared by a public servant in the discharge of his official duty CanmwaL 
or by any other person in pursuance of his duty specially en- 75,5 
joined by the law of the country nor was it established by evi-  ___ 
dence that the said document formed the act or record of the Gavu 
act of public officers within the meaning of Sec. 74 of the Eyi- Suanaan 
dence Act, beld, that the record plan could not be admitted in kie- 
evidence either under Sec. 35 or under Sec. 74 of the Evidence Eurrron 
Act, 
CRIMINAL REFERENCE made by Panprr Rup KISHAN AGA, 
Sessions Judge of Allahabad. 
The parties were not represented. 
The following judgment was delivered by 
SEN, J.—This is a reference by Mr. Rup Kishan Aga, Off- “J: 
ciating Sessions Judge of Allahabad, recommending that the con- 
viction of one Gauri Shankar Singh under Section 265 of the 
Municipalities Act be set aside. 


1929 


This case is a typical example of aggressiveness on the part 
of a Municipal Board with a view to Sables a claim to property, 
the title to which is in dispute. Section 265 of the Municipalities 
Act has its use; but not unoften the powers conferred by the 
Section are abused. ‘This is to be strongly deprecated. Where 
there is a clash between 2 Municipal Board on the one side and 
a private individual on the other with reference to some property, 
the matter has got to be adjudicated by the civil court which is 
the only forum for determining the title. The straightforward 
course in such a case is the institution of a suit in the civil court. 
The remedy provided by Section 265 of the Municipalities Act 
may be cheap, swift and within a certain range effective. The 
Section, however, was never intended to arm a Municipal Board 
with powers to disturb the possession of any person who asserts 
a lawful title to the property in controversy. 


Gauri Shankar Singh was convicted by a Bench of Honorary 
Magistrates on December 12, 1928, under Section 265 of the 
Municipalities Act and sentenced to a fine of Rs.2. The head 
and front of his offence is that he tied his cow on a piece of 
land which is in the immediate vicinity of his house but which 
the Municipal Board claims as part of a public lane. The title 
to this piece of land is disputed. Gauri Shanker Singh denied 
that it was part of a public lane, asserted his own title to the 
same and alleged that the land belonged to him and was his 
sahan darwaza. ‘The trial court describes the property as a 
blind lane through which other persons pass. The appellate 
court agrees with the trial court dt it is a blind lane which, is 
used by the occupants of two other houses bearing the Municipal 
Nos. 272 and 273. The learned Sessions Judge has very clearly 
described the position and boundary of the disputed site. 

It abuts on a public street on the west and there is a short 
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narrow lane at the south-east corner giving access to another 
open land bounded by houses Nos. 272 on the south, 273 east 
and 274, applicant’s house, on the north. 

The onus of proving that the site in question was a public 
street or part of a public street lay upon the Crown. The trial 
court held in substance that the site formed part of a public lane. 
Reliance was placed upon the record plan filed on behalf of the 
Municipality. It has not been shown that this document was 
prepared by a public servant in the discharge of his official duty 
or by any other person in pursuance of his duty specially en- 
joined by the law of the country, nor has it been established by 
evidence that the said document formed the act or record of the 
act of public officers within the meaning of Section 74 of the 
Indian Evidence Act. In the absence of proper evidence and 
of necessary particulars the record plan could not be admitted 
in evidence either under Section 35 or under Section 74 of the 
Indian Evidence Act. 

The site plan ‘prepared for the purposes of the case’ can 
have a very little probative value on the question of title. The 
entries in the aforesaid documents, in support of the title of the 
Municipal Board, are no more than admissions in favour of the 
Board and are not relevant. 

The fact that the Municipal Board has on certain occasions 
in the past demolished a chabutra constructed by Gauri Shankar 
Singh upon this land and realised the cost, does not amount even 
to an assertion of title on the part of the Municipal Board and is 
absolutely inconclusive. 

There was no justification- for the finding by the trial court 
upon the evidence indicated above that the property was a 
public lane. The finding is further vitiated by the fact that 
an important title-deed filed by Gauri Shankar Singh was com- 
pletely ignored by the trial court. This was a document more 
than 30 years old and produced from proper custody. The 

enuineness of this document does not appear to have been chal- 
feaged either before the trial court or before the court of appeal. 
The latter court refers to the document; but lays it aside with 
the observation that 
measurements are not given therein and it is difficult to say 
how far it covers the lane in dispute, supposing it was a genuine 
transaction. 

The judgment of the appellate court is open to 2 further 
criticism that it fails to see the distinction between ownership 
and a mere right of easement. The appellate court treats the 
owners or the occupants of the two houses Nos. 272 and 273 
as “a portion of the public”, From the fact that these occu- 
pants had a right to pass along the land in dispute, it concludes 
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that the land is a public street. The learned Magistrate fails 
to see that a right of easement may have been acquired by 
the occupants of these two houses but the said right is recon- 
cilable with, the right of ownership claimed by Gauri Shankar 
Singh. f 

I accept the reference and set aside the order dated March 
7, 1929, afűrming the order passed by a Bench of Honorary Magis- 
trates on December 12, 1928. The fine, if paid, should be re- 
funded. 

Conviction set aside 


SHEO MURAT (Plsintiff) 
versus 
JHABBU MAL (Defendant) * 

Civil Procedure Code (V of 1908), Sec. 99 end Or. 1, R. 9 end R. 10(3) 
—Misjoinder or non-joinder of necessery party—Suit not to be 
defeated—Proper procedure. 

Where the suit was dismissed by the lower appellate court 
on the sole ground that a necessary party as a plaintiff had 


the suit should not have been dismissed. The decree of the lower 
a te court was set aside with directions to re-admit the 
appeal and decide it on merits after issuing notice to the party, 
who had not been joined in the suit, calling upon him to 
state whether he agreed to be joined as a plaintiff under Or. 1, 
R. 10(3), and in the event of his refusal to join as a plaintiff 
to make him a pro forma defendant. 

Seconp APPEAL from a decree of Basu GIRISH PRASAD, 
Additional Subordinate Judge of Mirzapur, reversing a decree of 
Basu BHANU PRAKASH ELEHENCE, Munsif. 

S. S. Shastry for the appellant. 

The respondent was not represented. 

The judgment of the Court was delivered by 

Benner, J.—This is a second appeal by the plaintiff whose 
suit has been dismissed by the lower appellate court on the sole 
ground that one Shiam Narain was a necessary party a6 a plaintiff 
and had not been joined as a plaintiff or defendant. The suit 
was brought by the plaintiff Sheo Murat alone on the allegation 
that he had made a contract with the defendant and had supplied 
bhusa to the defendant in pursuance of that contract. The de- 
fendant produced a written agreement which was accepted by 

*S, A. 44 of 1927 
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the lower appellate court as the basis of the contract, and not 
only the plaintiff but also Shiam Narain were parties on one side 
in that agreement and the defendant was the contracting party 
on the other side. Accordingly the lower appellate court held 
that Shiam Narain being a necessary party the suit must fail. 
Order 1, Rule 9 states: 

No suit shall be defeated by reason of misjainder or non- 

joinder of parties 

and Section 99, Civil Procedure Code to the same effect. We 
consider that the decree of the lower appellate court is incorrect. 
Accordingly we allow this appeal with costs and remand the case 
to the lower appellate court under Order 41, Rule 23 with the 
direction to readmit the appeal under its original number and to 
issue a notice to, Shiam Narain to state whether he agrees to 
being joined as a plaintiff under Order 1, Rule 10(3). In case 
Shiam Narain does not assent to being joined as a plaintiff the 
lower appellate court shall join him as a pro forma defendant. 
The lower appellate court will then proceed to dispose of the 
appeal on its merits and it will be open to the lower appellate 
court to come to any findings at which it might have come if 
the suit had been brought by the plaintiff and Shiam Narain 
jointly. We allow costs of this appeal to the plaintiff-appellant. 
Costs so far incurred in the lower appellate court will abide the 
result. 


Appeal allowed 
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KING-EMPEROR 
Versus 
KASHI NATH AND ANOTHER* 


U. P. Excise Act (XII of 1896), Sec. 60(«)—Offence under—Cocaine re- 
covered from common e occupled by two brothers forming 
joint Hindu femily—No seperate apartments. 

In 2 small common house occupied by two brothers belonging 
to a joint Hindu family and running a common business, there 
were discovered not only an enormous quantity of cocaine but 
all the necessary weighing machines and packing material „to 
deal with it. The house was not a large one with one brother’s 
apartment separate from the other. Held, that the cocaine must 
be deemed to have been in possession of both the brothers within 
the meaning of Sec. 60(a) of the U. P. Excise Act and in the 
absence of any satisfactory reason accounting for the possession 
of cocaine both the brothers were guilty of the offence. 

CRIMINAL APPEAL by the Local Government, from an order 
of Basu Ray BEHARI Lar, Additional Sessions Judge of Cawn- 
pore. 

Uma Shankar Bajpai (Government Advocate) for the 
Crown. 

Sails Nath Mukerji for the accused. 

The judgment of the Court was delivered by 

Young, J.—This is the appeal on behalf of the Local Gov- 
ernment. Two men, Kashi Nath and Chunni Lal, were acquitted 
on appeal by the learned Sessions Judge of Cawnpore of a charge 
of being in possession of cocaine, an excisable article, contrary to 
Section 60 (a) of the United Provinces Excise Act. In this case 
both the Magistrate who originally tried the case and the 
learned Sessions Judge were in entire agreement upon the findings 
of fact; but the learned Sessions Judge came to the conclusion 
that it was his duty to set aside the judgment of the learned 
Magistrate on this ground: 

I have no doubt that either both the brothers or one of them 
deal in cocaine, but it cannot be said that necessarily both the 
brothers are dealing and if one of the brothers is dealing in 
cocaine which of them is so dealing. 

The facts are that the two accused are brothers. They 
are members of a joint Hindu family, and they mess together 
and carry on a common business. It is admitted, at any rate, 
that the accused occupy a portion of a house, called baithak which 
consists of a room with a tin shed upon it, from which cocaine 
was recovered, the lower room being rented out to some other 
person. Opposite, on the other side of the lane, is the house 
of the aunt-in-law of Kashi Nath, and it is alleged by the prose- 
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cution that the dalan and kothri of that house are also in the 
occupation of the two accused. On June 30, 1928, on informa- 
tion received, the police raided the house of Kamal Devi and the 
baithak. They took with them search witnesses. At the time 
of the search the two accused were not present in either of the 
houses. In the dalan of the house of Kamal Devi were dis- 
covered six small packages of cocaine in a tin canister, 5 or 6 
rattis, a candle and sealing wax. In the kothri-which was a 
small room and was found locked up, there was a locked box. 
Both the room and the box were broken open, and in the box 
were discovered 47 packages of cocaine, all sealed up in one en- 
velope. In all some 73 tolas of cocaine was discovered. In a 
niche in the kothri was discovered a weighing scale with white 
powder upon it. In the baithak across the road, the stair-case 
leading to the apartment was found locked, and the lock was 
broken. In the baithak a steel box was discovered, which was 
also locked. ‘This was also broken open, and in it were discovered 
one packet of cocaine, a knife and some sealing wax. There were 
also in this baithak three weighing scales and some sheets of wax 
paper. 

In our view the prosecution have satisfactorily proved that 
the dalan and the kothri were occupied by the two accused. But, 
even if we did not so find, it is at any rate admitted that the 
baithak was occupied by the accused. It is not suggested in this 
case that the cocaine had been planted by the police. Indeed, 
it was idle to allege that such a large quantity of cocaine could 
be planted. If the prosecution evidence is true that in a locked 
up steel box in the baithak there was a package of cocaine, on 
this evidence alone a conviction would be correct. The facts 
in this case are overwhelmingly against the accused. The only 
point which we have to consider is the one upon which the 
learned Sessions Judge acquitted the accused. 

It seems to us quite clear that, where in a small common 
house occupied by two brothers belonging to a jdint Hindu family, 
and running a common business, there are discovered not only an 
enormous quantity of cocaine but all the necessary weighing 
machines and packing material to deal with it, it is idle to suggest 
that both brothers would not know of the dealings in cocaine. 
One brother could not possibly carry on business of this size with- 
out the knowledge of the other living as they did in small con- 
fined rooms. This is not the case of a large house, with one 
brother’s apartment separate from the other. We are satisfied 
that the evidence can point only to the fact that both brothers 
were implicated in this cocaine business. No other finding, in 
our view, is possible. We are, therefore, of opinion that this 
cocaine was in the possession of both of them within the meaning 
of Section 60(a) of the United Provinces Excise Act. Having 
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found this as a fact, the onus cast by the Act upon the brothers 
is to prove that they had satisfactory reason for being in posses- 
sion of the cocaine. No private person could have a satisfactory 
reason for keeping in possession no less than 73 tolas of cocaine. 
Therefore, no attempt has been made to provide a satisfactory 
reason. No satisfactory reason being provided, the accused are 
both guilty of the offence with which they are charged. We set 
aside the acquittal order of the learned Sessions Judge. We con- 
vict the accused. The only question that remains is one of sen- 
tence. 


It is to be noted that the learned Magistrate inflicted the 
maximum sentence upon the accused, namely, two years’ rigorous 
imprisonment and a fine of one thousand rupees each. Although 
we agree that the crime is an extremely serious one, we think 
that the sentence is excessive. The accused have already been 
punished to the extent of Rs.2,000, the value of the cocaine dis- 
covered in their possession. Cocaine to that value is in the posses- 
sion of the Government, and that expenditure the accused will 
never recover. The evidence in this case is that the accused 
started this business only recently. We are also informed that 
one of the houses of the accused is mortgaged. There is at least 
no evidence that they have made any profit out of this business. 
Under all the circumstances of the case, we consider that a sen- 
tence of one year’s rigorous imprisonment and a fine of one 
hundred rupees upon each of the accused will be sufficient to 
meet the ends of justice. We do not think that this is a case 
in which the accused should be bound over for good behaviour 
after they have served out their terms of imprisonment in this 
case, 


Appeal allowed 


RAJA RAM 
VETSHS 
KING-EMPEROR* 

Penal Code (XLV of 1860), Sec. 193—Perjury, offence of—Essential m- 
gredients constituting the offence—Pleas of statement not being 
snaterial to the enquiry by Court—Affects question of sentence only. 

In order that a person should be rendered liable for perjury under 
Sec. 193 of the Penal Code it is essential that the perjury should 
have been committed in the course of any trial or proceeding be- 
fore a civil, criminal or revenue court or in the course of a judi- 
cial proceeding or that at least the statement to which the assign- 
ment of perjury is attached, should have been made under a legal 
sanction. 

Emperor v. Senti Lal, I. L. R. 42 All. 130 referred to. 

Where the plea taken against a conviction for perjury was tọ 

*Cr. A. 541 of 1929 
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the effect that the statements about which the prosecution 
of the appellant had been ordered were not material to the en- 
quiry during the course of which the statements were made andam 
therefore the prosecution could not be ordered: 

Held, that if the statement was designedly false, the appellant 
was liable for the consequences irrespective of the fact whether 
the statement had a material bearing or not upon the matter 
which was under enquiry before the court. The materiality or 
immateriality of the statement could have a bearing upon the 
question of sentence which was to be passed in the case. 

CRIMINAL APPEAL from an order of Basu Ram CHANDRA 
SAKSENA, District Judge of Bulandshahr. 

Nanak Chend and B. L. Geur for the appellant. 

Sankar Seran (Government Pleader) for the Crown. 

The following judgment was delivered by 

SEN, .J.—Upon certain applications being presented against 
one Kishan Prasad, central Nazir of Bulandshahr, an enquiry was 
started by the learned District Judge-in the course of which the 
appellant Raja Ram was examined on oath on April 5 and 6, 1929. 
The learned District Judge was of opinion that Raja Ram was 
guilty of deliberate perjury with respect to certain statements and 
notice was issued on April 20, 1929 to Raja Ram to show cause 
why his prosecution should not be directed. The order dated 
April 20, 1929 sets out the statements which were alleged to have 
been intentionally false. 

As Raja Ram appeared to be on leave the notice of the order 
dated April 20 could not be served on him. The finding of the 
learned District Judge is that Raja Ram was deliberately and de- 
signedly flouting the order of the court and evading service. Upon 
the facts of the case, there can be no doubt that he was deliberately 
avoiding service. 

Raja Ram is a process server. He had behind him resources 
aggressively large to prevent the due service of the notice issued 
by the learned Judge on April 20, 1929. One of the process 
servers called Abdul Latif stated in his report that Raja Ram had 
been seen in Bulandshahr on April 20, 1929 at about 9-30 a.m. 

The learned District Judge by his order dated April 25, 1929 
directed that Raja Ram should be prosecuted for perjury with 
respect to the statements set out in his order dated April 20, 1929. 

It is contended that the learned District Judge instituted an 
enquiry about the conduct of Lala Kishan Prasad in his administra- 
tive capacity and it was not within his competence to direct the 
prosecution of Raja Ram for any false statements made by him 
ig the course of the said enquiry. 

In order that a person should be rendered liable for perjury 
under Section 193 of the Indian Penal Code, it is essential that the 
perjury should have been committed in the course of any trial 
or proceeding before a civil, criminal or revenue court or in the 
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course of a judicial proceeding or that at least the statement to 
which the assignment of perjury is attached, should have been 
made under a legal sanction. 

The appellant is faced with the difficulty that if the state- 
ments in question were made in the course of an administrative 
enquiry no appeal lies to this Court. There is the authority of 
this Court in Emperor v. Santi Lal. A plea has been taken in 
appeal that the statements about which the prosecution of the 
appellant has been directed were not material to the enquiry in 
hand before the learned District Judge and therefore his prosecu- 
tion could not be ordered under Section 193 of the Indian Penal 
Code. If the statement was designedly false, the appellant was 
liable for the consequences of this statement irrespective of the 
fact as to whether the statement had a material bearing or not 
upon the matter which was under enquiry before the court. The 
materiality or the immateriality of the statement could have a 
bearing upon the question of sentence which was to be passed 
in the case. 

There are no materials before this Court for the determination 
of the question whether the order was passed by the court in its 
administrative capacity or in pursuance of an enquiry held as a 
civil, criminal or revenue tribunal. Equally there are no materials 
before this Court for the determination of the question as to 
whether the statements were made under a legal sanction. In 
making this observation, I have in view the provisions of the In- 
dian Oaths Act, of Section 80 of the Indian Evidence Act and of 
Order 18, Rule § of the Code of Civil Procedure. The appellant 
had the opportunity of establishing in the court below at no 
proceedings ought or should have initiated against him. He de- 
liberately evaded justice. He has not been able to put forward 
before this Court any materials to show that the order passed by 
the court was without jurisdiction as being outside the powers 
possessed by the court under Sections 195 and 476 of the Cri- 
minal Procedure Code. Mr. Nanak Chand applied for permission 
to refer to certain papers. I refused permission as the papers 
were outside the record of the case now before me. 

The appeal is dismissed. 

Appeal dismissed 
L L R. 42 AIL 130 
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ALAYAR KHAN 
versus 
: KING-EMPEROR* 

Criminal Procedure Code (V of 1898, as amended in 1923), Sec. 110— 
Scope and object of—Creating or fomenting communal discord likely 
to result in breach of peace. 

Section 110 of the Criminal Procedure Code is intended to put 
a curb upon the activities of persons who set the ball of discord 
in motion and try to create or foment discussions between man 
and man or between one community and another in matters which 
result in or have a tendency to result in breach of the peace. 
CRIMINAL Revision from an order of H. J. COLLISTER ESQ., 
Sessions Judge of Jhansi. 
Zabur Abmad for the applicant. 
M. Woallinlab (Assistant Government Advocate) for the 
Crown. À 


The following judgment was delivered by 

SEN, J.—On March 18, 1929, Mr. Browne, the learned Dis- 
trict Magistrate of Jalaun, directed that Alayar Khan, the appli- 
cant should under Section 110 of the Criminal Procedure Code 
execute 2 bond for Rs.2,000 with two sureties in Rs.2,000 each 
to be of good behaviour for a term of one year. He appealed to 
the learned Sessions Judge who set aside the finding of the trial 
court so far as it related to the charge under Section 110(d) but 
maintained the findings in other respects. The learned Sessions 
Judge observed that in view of the dangerous activities of the ap- 
pellant in communal matters, he was not prepared to reduce the 
security. Alayar Khan has applied for revision to this Court. 

Alayar Khan is a man of considerable influence at Konch and 
is 2 member of the Municipal Board. The township of Konch 
is torn by factions. The necessary consequence is political differ- 
ences and communal dissensions. 

Notice was issued to him to show cause as to why he should 
not be bound over inasmuch as 

(1) he habitually cheats, commits extortion and counter- 
feits coins and currency notes; 

(2) he habitually commits and abets the commission of 
offences involving a breach of the peace; 

(3) he is so desperate and dangerous as to render his being 
at large without security hazardous to the community. 

Forty-eight witnesses were examined before the trial court to 
prove these allegations. The applicant appears to have been con- 
victed under Sections 147, 149 and 325 of the Indian Penal Code 
on August 26, 1915 and sentenced to a term of imprisonment 
which was reduced in appeal by the High Court. He was also 
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bound over under Section 107 of the Criminal Procedure Code. 
On March 9, 1928 he was bound over for one year under Sec- 
tion 107 of the Criminal Procedure Code. The trial court in an 
elaborate judgment, consisting of 70 type-written pages, arrived 
at the conclusion that Alayar Khan habitually commits cheating 
and extortion; habitually commits and attempts to commit, and 
abets the commission of offences involving a breach of the peace 
specially in connection with religious riots and is so desperate and 
dangerous that his being at large without security is hazardous to 
the community. The learned Sessions Judge on appeal held that 
the evidence of general repute was not sufficient to establish the 
charge relating to cheating and extortion as no specific acts had 
been proved. He maintained the finding and the order of the 
court below on the other counts. 

The learned Sessions Judge observes 2s follows:— 

My opinion, after carefully examining the evidence on the record, 
is that the evidence of general repute given by the witnesses for the 
prosecution, taken in combination with the specific instances 
proved, establishes that Alayar Khan is a fomentor of communal 
discord and that he likes to excite trouble and create had blood. 
The fomenting of communal trouble amounts to an abetment 
of offences calculated to involve a breach of the peace. My 
impression from the evidence is that Alayar Khan is a firebrand 
of a dangerous type. A man who stirs up communal enmity 
and who does and says things which must inevitably create 
such enmity is clearly an instigator and thus an abettor of 
offences involving a breach of the peace. A man of this cha- 
racter is a danger to society and should undoubtedly be made 
to give security. 

This Court has considerable hesitation in going into the merits 
of a case under Section 110 of the Criminal Procedure Code, unless 
the court below in dealing with the evidence has madé a material 
departure from legal principles. {I have been referred to the evi- 
dence on the record and have considered the criticisms of the 
learned counsel for the applicant. I do not think that the court 
below has erred in admitting evidence which ought to have been 
excluded or in ignoring evidence which might have told in favour 
of the accused. Where both the parties have tendered evidence 
the question of weight is not a question of law. 

The applicant has been carrying on his game amongst people 
whose passions and prejudices are easily roused and who are driven 
to lawlessness by his sinister influence. He is a menace to the com- 
munity to which he belongs and to the social order generally. i 

Section 110 of the Criminal Procedure Code is intended to 
put a curb upon the activities of persons who set the ball of dis- 
cord in motion and try to create or foment dissensions between 
man and man or between one community and another in matters 
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which result in or have a tendency to result in breach of the peace, 
Alayar Khan deserved to be dealt with a strong hand. Accepting 
the finding of the court below, I hold that the order passed against 
the applicant was fully justified. 1 reject the application. 
Application rejected 


FULL BENCH 
In re ANANTI (Plaintiff) 
versus 


CHHANNU AND OTHERS (Defendents)* 

Agra Tenancy Act (III of 1926), Secs. 99 (1) (b) end 230—Juris- 
diction—Suit by plaintiff for possession and compensation alleging 
himself to be a tenant, against defendant treating bim os fres 
posser—Defendent pleading tenancy—Suit maintainable in civil 
couri— Joining of relief for injunction, effect of—"Claiming”, in- 
terpretatton of—Lhmitation Act, Secs. $ and 14. 

Where a plaintiff alleging himself to be a tenant sues a defend- 
ant treating him as a trespasser, for possession and compensation 
regarding a holding or a part thereof, and the defendant pleads 
tenancy, beld, that having regard to Secs. 99 and 230 of the 
Agra Tenancy Act (III of 1926), the suit is maintainable in the 
civil court. 

Where a tenant on being dispossessed from his holding or part 
thereof, sues 2 person for compensation and possession, and also 
asks for an injunction to restrain the defendants from doing any 
act prejudicial to the plaintiff's interest, beld, that if the suit 
substantially falls under Sec. 99, the joining of a relief for an in- 
junction would make no difference and the suit would be cogniz- 
able by the revenue court. 

Per SuLAmMAN, MuKeRJI and Kanparr, JJ.—The jurisdiction 
of the court 1s to be initially determined by the allegations made 
in the plaint and the allegations made in the written statement 
cannot oust that jurisdiction unless and until the allegations of 
fact have been gone into, tried judicially and found to be true, 
and the plaintiff’s allegations have been found to be false. Tarapat 
Ojba v. Ram Ratan Kuar, 1. L. R. 15 AlL 387 and Jageshwar Kuar 
v. Tilak Dheri Singh, [1924] Pat. A. L R. referred to. Sec. 99, 
on the face of it, contains only a description of the suit. 

A plaintiff, in any civil court, filing his suit within the 
ordinary twelve years period of limitation for ejecting a trespasser, 


P is under no obligation to satisfy the court that he had sufficient 


cause for not filing his suit earlier. All that he need prove is 
that he came within 12 years of the accrual of his cause of 
action. 
Per Boys and Kine, JJ.—The word “claiming” in the expression 
*Misc. Case 570 of 1929 
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“claiming through such landlord etc.” in Sec. 99(1) (b) should Gv 
be given its ordinary meaning, ie., “asserting a title”, without any 1523. 
implication that the assertion was sound or baseless. Te 
Sec. 231 of the Tenancy Act cannot be taken as excluding Sec. Awanrt 
14 of the Limitation Act by implication. r. 
Per Boys, J.—The operative sections of the Limitation Act Omanu 
apply to all suits whether in civil or revenue courts and for the : 
limitation affecting particular matters with which the Tenancy 
Act is concerned, the Tenancy Act must be looked to. 
Per Kina, J.—A defendant who sets up a claim to tenant’s 
rights in his written statement is 2 person “claiming through such 
landholder . . . as tenant” within the meaning of Sec. 99 (1) (b). 
The legislature deliberately intended to introduce an exceptional 
procedure and the dominating principle was to reserve the ques- 
tions of tenancy rights for the exclusive jurisdiction of the revenue 


courts. 
' REFERENCE under Section 267 of the Agra Tenancy Act 
(IM of 1926). 

Suit for possession and mesne profits and injunction restrain- 
ing the defendants from interfering with the plaintiff’s possession. 

The plaintiff was the widow of one Jangi. The plaintiff alleged 
that Jangi separated from his brother, Deosaran, about 25 years 
ago and died 10 years ago leaving the plaintiff as his sole heir. 
The plaintiff’s name was recorded in the revenue papers as his 
representative and .that she had continued in possession for the 
last 10 years when the defendants cut away the crops belonging 
to her. She complained to the criminal courts but her com- 
plaint was dismissed and thereafter the defendants, who are the 
sons of Deosaran, dispossessed her from the land in dispute. Hence 
she claimed as above. 

The defendants denied the plaintiff's right and pleaded that 
there was no separation between Jangi and Deosaran. ‘They 
alleged that after Jangi’s death the plaintiff's name was recorded 
in the revenue papers for her consolation and in any case the 
defendants being the tenants of the land in suit, the present claim 
was not cognisable by the civil court. 

The lower court framed issues one of which was whether havin 
regard to the plea of the defendants the civil court had jurisdic- 
tion to try the suit. There being a doubt in his mind upon 
this question, he referred the point to the High Court. 

The Bench before which the case came on for hearing referred 
it to a Bench of five Judges as there was a conflict of authority. 

Gajadber Prasad, for the a t.—The suit as framed could 
only be tried by the civil court. The plaintiff claimed 
possession from a person wham she alleged to be a trespasser 
and also injunction was asked for. The test was whether the 
relief claimed could be granted by the court where the suit 
was filed. Again it was necessary for the plaintiff to make allega- 
tions as to jurisdiction in his plaint, as contemplated by Or. VIL, 
R. 1(f) of Civil Procedure Code which makes it imperative for the 
plaintiff to show in his plaint how the court has jurisdiction to take 
33 
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cognizance of a suit. 

Section 230 of the Act did not contemplate a suit of thi 
kind. Adequate relief could not have been granted by th 
revenue court in this case, because the nature of the suit ws 
not such as was specified in the Fourth Schedule. No. 12 o 
Group B of that Schedule (Section 99) gave 6 months time t 
a tenant to sue for possession of the holding from which he w: 
i _ That contemplated a suit against a landholde 
or a person claiming through a landholder and not a trespasse. 
Certain remedies for wrongful ejectment were provided ur 
der Section 99 of Act I of 1926 to a person who w: 
ejected from a holding by a landholder or a person claimin 
through such landholder. The Section refers the person so ejecte 
to file a suit under circumstances detailed under Section 99. I 
other words, it means that the plaintiff must show in his plair 
in a suit in a revenue court that he has been ejected by a landbold: 
or any person claiming through such a landhalder. If on tł 
plaint as framed, such allegations are wanting as in the preset 
case, the revenue court lee no jurisdiction to entertain tl 
suit. The plaintiff claimed the same holding by right of i 
heritance while the defendants claimed the same by rigl 
of survivorship. To give the revenue court jurisdiction 
was further necessary that allegation of ejectment by landhold 
should have been made. Section 121 had no bearing upon t 
present case but even that contemplated a suit between a lan 
holder and 2a tenant. The question of jurisdiction should be dete 
mined by allegations in the plaint only. 

Derbesber Kunwar v. Tiekdberi, [1924] A. I. R. Patna 2i 
and Cheta v. Baie, [1927] A. I. R. Lahore 452. Reliance w 
placed upon these cases on the question of jurisdiction, whi 
could be, in view of settled law, determined by the allegations 
the plaint alone. 

[Bors, J.—In the written statement the defendants claim 
be tenants of the holding. Why should the court try wheth 
the claim is right or wrong. The question can be raised at thr 
stages: when the suit is filed, when the written statement 
filed and when the suit is tried. The law does not say that 
oust the jurisdiction of the Revenue Court it was necessary th 
the claim should have been rightly made. As soon as a clai 
in any of the three ways is made the jurisdiction of the civil cox 
is ousted.] 

[Sutaman, A. C. J—If an admitted trespasser ejects t 
plaintiff and when the time for filing a suit in the revenue cou 
is over changes his ground and claims to be a tenant, what wot 
be the effect?] 

The civil court would have jurisdiction to try the suit. 

Misrilal v. Gopicheren, [1929] A. L. J. R. 13 at 26. 

Where a relief claimed could be granted partly by the ci 
court and partly by the revenue court the civil court alone wo 
be the proper court to try the case. 

A. P. Pendey, for the respondents.—Prims facie the pla 
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would give jurisdiction but as soon as the written statement 
challenged the right of the plaintiff to sue in the civil court, the 
court was to stay its hands and was to refer the parties to the 
proper court. Section 99 would apply in that case. The object 
of the present Act was to consolidate the law of tenancy. Under 


v. 


the old law, Section 79, disputes between co-tenants were expressly G4» 


excluded from the cognizance of the revenue court. But under the 
present law no suit could be tried by the civil court where a 
defendant claimed to be a tenant. The defendant’s written 
statement would exclude the jurisdiction of the civil court. 

[Boys, J.—Do you suggest that it was the object of the amend- 
ment of the law to remove into the jurisdiction of the revenue 
court anything which smacked of the question of tenancy.] 

Yes. It contemplated all cases where such a question was 
raised. Otherwise the choosing of the court was left to the 
plaintiff. No matter whether the claim was well or ill-founded, 
the making of the claim alone would give jurisdiction to the 
revenue court. 

Rem Prasad v. Choteylat, [1928] 26 A. L. J. R. 431. 

TSuLaAmMAN, A. C. J.—Suppose the defendant who entered into 
possession as a trespasser changes his ground when 6 months expire 

` and claims as tenant, what would be the effect.] 

The case would go out of the jurisdiction of the civil court. 
The plaintiff in every case where the land in dispute was a 
tenancy ought to go to a revenue court within 6 months and after 
that to the civil court, if necessary. 

i Gajedbar Prasad, for the appellant, had nothing more to 
add. 


The following judgments were delivered:— 

SULAIMAN, MUKERJI and KENDALL, JJ.—This is a reference 
under Section 267 of the Agra Tenancy Act of 1926. ‘The 
matter came up before two learned Judges of this Court. 
They found that they were unable to accept the view taken in 
the case of Bebu Nandan Mallah v. Mobammad Ali! and, accord- 
ingly, referred the matter to a larger Bench. 


The facts relating to the case are set forth in the order of 
reference and may be, very briefly, stated as follows. The 
plaintiff instituted the suit, out of which this reference has 
arisen, in the court of the Munsif of Haveli Benares, on the 
allegation that her husband, Jangi, separated from his brother, 
Deo Saran, twenty-five years prior to the institution of this suit, 
that the plaintiff's husband died more than ten years before the 
suit, and that for the last ten years the plaintiff had been in 
possession of her husband’s occupancy holding as his heir. She, 
added that the defendants who were the descendants of Deo 
Saran, interfered with the crops grown by her on her own land 
and, eventually, took possession of her holding. She sued for 

171929] A. L. J. R. 940 
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Gm recovery of possession and for recovery of mesne profits. 
A The defendants in their written statement contended that T 
— Saran and the plaintiffs husband, Jangi, were joint, that Jar 
Axami having died as a joint member of the family, the defendants wi 
Canannv the tenants of the holding and the plaintiff had no right. Th 
—— _ also pleaded that the suit was not cognizable by the Munsi 
Salaimes, |. eae: 
Kendall, J 


The Munsif’s difficulty was that if the allegations in the plai 
were accepted the suit would be cognizable by the civil court, t 
if the defence, as mentioned in their written statement, could 
considered without an inquiry as to its truth or otherwise, t 
suit would be cognizable by the revenue court, having rega 
to the provisions of Sections 99 and 230 of the Agra Tenan 
Act, 1926. He accordingly framed two questions and made t 
reference. The two questions are as follows:— f 

1. Where a plaintiff alleging himself to be a tenant sı 
a defendant treating him as a trespasser, for possession and coi 
pensation regarding a holding or a part thereof, and the defenda 
pleads tenancy, having regard to Sections 99 and 230 of Act | 
of 1926, is the suit maintainable in the civil court? 


2. Where a tenant on being dispossessed from his holdi 
or part thereof, sues a person for compensation and possessi 
and also asks for an injunction to restrain the defendants fr 
doing any act prejudicial to the plaintiff's interest, what is 1 
effect, upon the jurisdiction of joining the relief of injuncti 
with that of possession and compensation? Is the suit cogn 
able by the civil or the revenue court? 


Now, as to the question No. 2, it is meee by t 
provisions of Section 230 of the Agra Tenancy Act of 19% 
The explanation to that Section lays down that if the cause 
action on which a suit is to be brought be one in r 
which adequate relief could be obtained by a suit or applicatic 
in the revenue court, the mere fact, that some relief n 
asked for, which the civil court alone might t, will not o 
the jurisdiction of the revenue court from lan earing the suit 
application, This was the view of the law taken by this Cor 
even before the passing of the Tenancy Act of 1926. If t 
suit for possession and mesne profits be cognizable by the reven 
court, the mere fact that a perpetual injunction has been ask 
for will not take the case out of the jurisdiction of the reven 
court. This is our answer to the question No. 2 framed by t 


„learned Munzsif. 


The first question which is the more important one, is 
whether a suit, which is framed as one against a trespasser, pi 
and simple, and which has been rightly brou spe ae in the civil BA 
because it is a suit against a trespasser, cease to be a s 
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against 2 trespasser and become cognizable by th revenue court, 
simply because the defendant, in appearing to answer the suit, 
pleads that he and not the plaintiff is the tenant of the holding 
and not the plaintiff? s2 o 
It has not been contested before us that the initial right 
of choosing the forum is with the plaintiff. He is to see in 
which court his suit would lie, having regard tothe facts of this 
case, which means the allegations in his plaint, end the valuation 
of the suit. When the plaintiff has chosen his forum, it will be 
for the court in which the suit has been filed cr application has 
been made to see whether, on the allegations made in the plaint 
or application it is cognizable by it. If the plamt or application 
be cognizable by that court, the defence, whatever it may be, 
will not oust the jurisdiction of the court to ty this suit. It 
may be that on the facts seged and established ty the defendant, 
it will be found that the plaintiff’s allegations, as made in the 
plaint, are incorrect or false and that the real -elief, which the 
plaintiff is entitled to get (if any) is not within the jurisdiction 
of the court, which is seised of the case, to grant; in such cir- 
cumstances, the suit will be dismissed, on the ground that the 
court is not in a position to grant the relief. This initial position 
has not been contested before us. In fact that rule is so well 
established that it is impossible to controvert it. If any autho- 
rity were needed we might quote two:—In Terafat Ojba v. Ram 
Ratan Kuar* a Full Bench of five Judges of this Court held that 
the question of jurisdiction would, initially, depend on the allega- 
tions made in the plaint or petition. If the court found, on these 
allegations, that it had no jurisdiction to entertan the plaint or 
petition, it would return the same for presentation to the proper 
court; if, on the other hand, the allegations made in the plaint 
or petition gave jurisdiction to the court to hear it and the de- 
fendant appeared to controvert those facts, then the defence 
would only raise an issue for the court to determine. At -pages 
390 and 391 of the report, their Lordships: said:— 
In cases to which Section 93 or 95 of Act XII of 1881 
(old Tenancy Act) applies, 2 denial by a defendant that the 
relationship of landlord and tenant exists between the parties 
is immaterial, except in so fer as H raises en iise for the revenue 
court to determine. 


The case of Jegeshwar Kuer v. Tilek Dhsri Singh’ was a ’ 


suit which, as framed, was cognizable by the civil court, because 
it was one to eject a trespasser. On a trial af the suit, it was 
found that the defendants were not trespassers but non-occu- 
pancy tenants. The civil court, according to the provisions of 
the Chota Nagpur Tenancy Act (B. C. 6 of 1908), could not 
grant a decree for ejectment against the tenants. It was, ac- 
cordingly, held that the plaintiff's suit should be dismissed and 
L L R. 1s Al 337 [1924] Pat. A. L R 
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that the plaintcould not be returned for presentation to the proper 
court because the suit, as framed, was not for the ejectment of a 
tenant. - i 

This being the ordinary state of the law, the question is 
whether there‘is anything in Section 99 of the Agra Tenancy 
Act of 1926 which reverses the well established rule of law des- 


* cribed above. 


By Section 230 of the Agra Tenancy Act of 1926, all suits 
(among others): which fall within the purview of Section 99 of 
the Tenancy Act could be heard and determined only by the 
reyenue court: Section 99, therefore, contains a description of 
suits. Lf a plantiff finds that his suit comes within the purview 
of Section 99, þe is to go to the revenue court only. Section 99, 
on the face of it contains only a description of the suit and nothing 
else. The langiage employed, nowhere, lays down that, in certain 
circumstances, : suit, which is clearly within the jurisdiction of 
one court, and‘which has been rightly presented there, is to be 
removed from 'that court and taken into another court. Now 
let us proceed.to examine the language of Section 99, so far 
as it may be applied to this case. We have to remember that 
the plaintiff says that she is a tenant of a certain holding and 
that the defendants, without the least semblance of right, have 

isposs her The defendants’ case is that they, and not the 

plaintiff, are the tenants of the land. Having regard to these 

facts we will omit that portion of Section 99 from our quotation 

which does not deal with tenants. Section 99, therefore, reads 
as follows:— | 

Any tmant..... ejected from .... his holding... . 

(a) by hij landholder or any person claiming as landholder or any 

person claming as Iandholder to have a right to eject him, or (b) 

by any peson claiming through such landholder, or person, whe- 

Be E OR hae ee ero 

In order to file his suit in the revenue court a person, who 
claims to be a tenant, has to find out whether, in his proposed suit, 
the proposed defendant fulfils or not the character of the defend- 
ant as described in Section 99, Clause (1), Sub-clause (a) and 
(b). If the proposed defendant be, under Clause (a), the 
tenant’s landholder, or if the proposed defendant be any person 
claiming as a landholder to have a right to eject the tenant, or, 
in Clause (b), be any person, claiming through such landholder 
or person, the plaintiff would be obliged to bring his suit in the 
rgvenue court. This will be the natural meaning -of Clause (1) 
of Section 99, having regard to the language employed. But we 
are asked to read the rule as if the words “claiming as” in 
Clause (4) means “pleading in the suit, in his written statement, 
to be”. In other words, where the word “claiming” has been 
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used under Clause (a), we are expected to read it as meaning 
“pleading in his defence in the suit that he claims”. Similarly in 
Clause (b) it is expected of us to read the word “claiming” as 
meaning “pleading, in the defence of the suit, brought against 
him, that he is aiming”. In our opinion such interpretations 
cannot possibly be admissible. If such interpretations were 
allowed, the position of the plaintiff would be entirely precarious. 
He would not know what was the defence which the proposed de- 
fendant was likely to raise in court. He (the plaintiff) might 
very well know, in his own mind, what was the. position of the 
proposed defendant, when he, the plaintiff, has to choose the 
forum. For instance, a tenant might have been dispossessed by a 
person claiming to be his usufructuary mortgagee (who has paid 
his mortgage money) and not claiming through the landholder. 
Why should the plaintiff be compelled to allege falsely that the 


defendant is claiming through the landholder, and p to the . 
e 


revenue court, where the defendant may deny the gations? 
In such a case, if the plaintiff comes to a civil court with true 
allegations, is he to be sent to the revenue court merely because 
the defendant chooses now to plead that he is a tenant? 


The plaintiff chooses his forum and files his suit. If he estab- 
lishes the correctness of his facts, he will get his relief from the 
forum chosen. If, as happened in the Patna case quoted above, he 
frames his suit in a manner not warranted by the facts, and 
goes for his relief to a court which cannot grant him relief, on 
the true facts, he will have his suit dismissed. Then there will be 
no question of returning the plaint for presentation to the proper 
court, for the plaint, as framed, would not justify the other kind 
of court to grant him the relief. But we are told that although 
the plaintiff has chosen his forum rightly, the defendant, if 
so wishes, may, merely by saying something in his defence— 
something the correctness of which he need not take the trouble 
to establish—oust the jurisdiction of the court and compel the 
plaintiff to go to another court! 


Where the plaintiff chooses his forum .and the defendant 
denies the jurisdiction of the court to hear the case, two questions 

viz: 

1. Whether, on the allegations made in the plaint, the suit 
is cognizable by the court? and 

2. Whether, on the true state of facts, on facts alleged 
and established by the defendant, the suit should be tried by the 
court? 

Where it is found that, on the allegations made in the plaint, 
the suit is cognizable by the court, it will have to proceed to 
find whether the facts alleged in the plaint are established or not. 
If it is found, on a trial on the merits so far as this issue of 
jurisdiction goes, that the facts alleged by the plaintiff are not 
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true and the facts alleged by the defendant are true, and that the 
case is not cognizable by the court, there will be two kinds of 
orders to be passed. If the jurisdiction is only one relating to 
territorial limits or pecuniary limits, the plaint will be ordered 
to be returned for presentation to the proper court. If, on the 
other hand, it is found that, having regard to the mature of the 
suit, it i not cognizable by the class of the court to which the 
court belongs, the plaintiff’s suit will have to be dismissed in its 
entirety. The reason will be that on the wnemended plaint the 
revenue court would have no jurisdiction to hear this suit. Of 
course, if the court allows the pleintiff, even at a late stage of 
the case, to amend his plaint so as to convert the suit into one 
against’a person claiming asa landholder or through a landholder, 
the plaint can be returned for presentation to the revenue court. 

It has been suggested that Section 99 intreduces a change 


in the law and in the procedure, and it directs that the plaint 


shall be returned for presentation to the revenue court, if, on 
the defence set up in the suit itself, it be found that the suit 
would be cognizable by the revenue court. We have already 
examined the language of Section 99 and have found that such 
could not be the import of the words used. 

. Let us now consider the plaintiff’s allegations. The plaint- 
iff’s suit is that the defendants are trespassers. Her husband died 
separate, ten years ago. If her husband was not separate from his 
brothers and nephews, the plaintiff’s suit would be dismissed by 
the civil court, according to our view of the case. On the other 
hand, if the plaintiff succeeds in proving that her husband was a 
separated member of the family and had a separate holding and 
his widow, the plaintiff, succeeded him ten years ago and has 
been holding it on for the last ten years as the tenant and the 
defendants are really assers, the civil court would grant her 
a decree. If the mere filing of the written statement on behalf 
of the defence, to the effect that the defendants and not the. 
plaintiff is the tenant, will result in the plaint being ordered to 
be presented to the revenue court, what would happen is this. 
Suppose, the plaintiff goes to the revenue court and, there, she 
establishes that her husband died ten years ago as a separate mem- 
ber of the family, that she succeeded to the tenancy, that she was 
recognized as the tenant by the zamindars and that she was with- 
out the least justification dispossessed from her holding by the 
defendants, who have no title to the pro , a year and a half 
before the institution of the suit. Will the revenue court be in a 
position to decree the suit? There can only be one answer and 

t in the negative. If the revenue court grant a decree for 
ejectment, it will assume jurisdiction which it does not ordinarily 
possess, viZ., one to eject trespassers. There may be many reasons 
why a plaintiff may prefer to sue a trespasser in a civil suit 
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ather than unnecessarily admit that he is claiming through the 
tandholder and sue in a revenue court. For instance, he can gec 
mesne profits for three years with interest through the civil 
court, whereas he can only get compensation for six months in a 
‘evenue court. Further, the question of limitation may come in 
«many cases, viz., where a suit has been instituted more than 6 
«months after the accrual of the cause of action. The limitation for 
a suit instituted under Section 99 of the Agra Tenancy Act of 
1926, is six months (see Schedule 4, Group B, Clause 12). It has 
been urged that the plaintiff in such a case would be entitled to 
the eea of Section 14 of the Indian Limitation Act and 
also of Section 231 of the Act, which extends Section 5 of the 
Limitation Act to suits. Section 14 of the Limitation Act will be 
of no use to the plaintiff, if he happened to come to court more 
than six months after-the accrual of his cause of action. If Sec- 
tion 231 be applied, the delay may be condoned, but then the 
plaintiff will have no absolute right to the application in his 
favour of Section 231 of the Agra Tenancy Act of 1926. Sec- 

tion 5 of the Limitation Act lays down:— 
An appeal or application (and by Section 231 of the Tenancy 
Act, a suit) may be admitted when the appellant (or the plaintiff) 
satisfies the court that he had sufficient cause for not preferring 

the appeal (or filing his suit)... .... 

It will be seen that the plaintiff, in any civil court, filing 
his suit within the ordinary twelve years’ period of limitation for 
ejecting a trespasser, is under no obligation to satisfy the court 
that he had sufficient cause for not filing his suit earlier. All 
that he need prove is that he came within 12 years of the accrual 
of his cause of action. Supposing that the plaintiff is unable to 
give to the revenue court any satisfactory pap eres beyond this, 
that he knew that he had to sue a trespasser and he had twelve 
years within which to sue. Will that explanation satisfy the 
court, in every case? If it does, what is the good of having a 
‘rule which requires the court to be satisfied at all? The rule 
of law as enacted under Section 231 of the Agra Tenancy Act 
of 1926 will be reduced to an absurdity. This would be, there- 
fore, a very good ground for supposing that the interpretation 
sought to be put on behalf of the defendants is not sound. 

There are a good many other considerations why the inter- 

. pretations sought to be put on Section 99 on behalf of the de- 
fendants should not be accepted. Where it is intended that, on a 
defendant raising a certain plea, a particular procedure has to be 
followed, the Tenancy Act has expressly used the word “to 


plead”. In Section 273 it is provided that in any suit instituted. 


in a civil court, relating to an agricultural holding, when the 
defendant “pleads” that he holds such land as the plaintiff’s tenant, 


the court is to frame an issue and send the record to the proper _ 


34 
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revenue court for decision of that issue. The legislature, there 
fore, being aware of the significance of the word “to plead” woul 
be expected to use the same word in Section 99, if it meant t 
convey the same meaning. There would have been no difficult 
for the legislature in saying, for example: 

e in a suit by a tenant against any person, the defendar 
pleads that he is the plaintiff's landholder, or that he clain 
through the plaintiff’s [andholder, an issue shall be framed an 
referred to the revenue court, or the plaint itself shall be returne 
for presentation to the revenue court. 

The legislature not having expressed itself so clearly, i 
would not be right to accept the defendant’s interpretation o 
Section 99. Again, the proviso in Section 99 itself goes to shos 
that it contemplates a case where a tenant sues the actual land 
lord and not merely a trespasser who professes (but fails to prove 
that he is the landlord. 


Looked at from any point of view, the interpretation sough 
to be put by the defendants is, in our opinion, inadmissible. W 
need not at all mention the worry and trouble to which an hone: 
plaintiff would be put, if we accept the principle that although he 
the plaintiff, has done his best to choose a forum in which he ha 
a right to institute a suit on the allegations made by him, yet, o 
a mere statement by the defendant of certain facts, without on 
enquiry whether the defendant’s statement of facts or the plaint 
ifs statement of facts is the correct one, the plaintiff is to b 
ordered to go to another court, engage another set of couns 
and fight out his suit in the second court. We do not den: 
that if the legislature chose that such far-reaching consequence 
should happen, it`could legislate to that effect, but the questio 
18, 


Does the language of Section 99 of the Tenancy Act, 192¢ 
warrant the inference of such an intention on the part of th 
legislature? 

Under the law, as it stood before the Agra Tenancy Act o 
1926 came into force, the civil court admittedly had jurisdictio: 
to entertain a suit against a trespasser, and the jurisdiction of th 
court was primarily determined by the allegations in the plain 
and not by those in the written statement. We do not thin] 
that the legislature could have intended to alter the law in botl 
respects by the use of language which is capable of two inter 
Pretations; and even if we were to allow that both interpreta 
tions are possible, we should have to hold that the one which leave 
ethe law unchanged is to be preferred to the one which drasticall: 
alters it. It has been said that the object of the legislature wa 
to attract to the revenue court all suits in which any questior 
of tenancy rights is involved. We may accept this; but we may 
also insist that the question must be a real one, and not merely : 
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Gtigious allegation. If there is a real question, the plaintif will 
be aware of it; and he will either set it out in his plaint and have 
it tried by the revenue court, or he will conceal it, and find that 
this suit is dismissed by the civil court. 

We are of opinion that the jurisdiction of the court is to be 
initially determined by the allegations made in the plaint and 
the allegations made in the written statement cannot oust that 
jurisdiction unless and until the allegations of fact have been 
gone into, tried judicially and found to be true, and the plaint- 
iff’s allegations have been found to be false. We would direct 
the munsif in this particular case to proceed with the suit. 

Boys, J.—This case has been referred to a Bench of five 
Judges to consider the effect of Section 99 of the New Agra 
Tenancy Act, DI of 1926. Plaintiff sued in the civil court 
alleging that her deceased husband had separated from the re- 
mainder of the family 25 years prior to the suit, that she had 
been for the past ten years since his death in possession and 
occupation of certain agricultural tenancies, and that the de- 
fendant had ousted her. She asked for possession, mesne profits 
and an injunction. The defendants in their written statement 
alleged that the family was joint, denied that the plaintiff had 
ever been in possession and alleged their own possession and culti- 
vation of the plots in suit. Though the actual pleadings may 
have been, as is usual, loosely worded, it is common ground that 
the correct interpretation is that the plaintiff was claiming as a 
tenant-in-possession who had been ejected by the trespasser-de- 
fendants, while the defendants replied that it was they and not the 
plaintiff who were the tenants, and that they had always been 
in possession. 

The learned munsif was in doubt whether in face of this plea 
of the defendants and Section 99 a civil court had jurisdiction 
to entertain the suit, and he accordingly referred to this'Court 
under Section 267 of the Agra Tenancy Act, II of 1926, the 
- guestion whether upon seeing the plea of the defendant his proper 


Boys, J. 


course was to return the plaint forthwith or whether he should | 


proceed to decide an issue as to the fact of defendants’ tenancy. 

The case came before the present Acting Chief Justice and 
Mr. Justice Pullan and as they “entertained some doubts” as to 
the correctness of a previous decision of this Court, Nandan v. 
Mohamad Als‘, the matter was referred to the present Bench. 
In the case quoted it was held by Mr. Justice Bennet and myself 
that in such a case it was the revenue courts that alone had juris- 
diction. 

Admittedly the ordinary rule is that the jurisdiction of the 
court to entertain a suit will primarily be determined on the 
basis of the plaint. The question here is what is the effect of 

*[1929] A. L J. R. 940 ` 
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the First Clause of Section 99; and more particularly of th: 
Paragraph (b). 

The munsif has framed the following two questions fo 
expression of an opinion by this Court. 

(1) Where a plaintiff alleging himself to be a tenant sue 
a defendant treating him as a trespasser, for possession and com 
pensation regarding 2 holding or part thereof, and the defendan 
pleads tenancy, then, having regard to Sections 99 and 230 o 
Act ID of 1926, is the suit maintainable in the Civil Court? 

(2) Where a tenant on being dispossessed from his holding o 
part thereof, sues a person for compensation and possession an: 
also asks for an injunction to restrain the defendent from doin; 
any act A to the plaintiff’s interest, what is the effec 
upon the jurisdiction by joining the relief of injunction wit! 
that of possession and compensation; is the suit cognizable by th 
civil or the revenue court. 


I proceed to discuss the first question. 
First, then, what is the meaning of the word “claiming” i 


the phrase “claiming through such landholder or person”? 

` Does the word “claiming” mean “asserting a right” or does i 
mean “asserting 2 right which must be taken to exist, either be 
cause it has already been proved prior to the suit or because it i 
admitted or because it has been the subject of inquiry, ie., of a 
issue ip the suit itself, and found to exist”? 

If it means merely “asserting a right” which may or may nc 
exist, then the Section creates an exception to the general prin 
ciple (that the allegations to be found in the plaint constitut 
the primary test of jurisdiction and allegations by the defendan 
will not be sufficient until established to oust jurisdiction) an 
as soon as the civil court finds the assertion of the right to b 
made, even though such assertion is by the defendant, it mus 
return the plaint for presentation to the reyenue court. 


If it means the “asserting of a right which must be take 
to exist”, then, if the right has not been established prior t 
the suit or is not admitted, the civil court must try the preli 
minary issue as to its existence and, if it finds it to exist, the 
and then only return the plaint for presentation to the revenu 
court or dismiss the suit, which of ches two latter steps woul 
be the correct one being a question we are not called upon i 
this reference to determine., We have only to consider whethe 


- it should forthwith refuse to proceed immediately on the asser 


tion being made by the defendant or whether it must be sati: 
fied that the assertion is truly founded. f 

I can find no adequate reason for giving to the word “claim 
ing” when applied to persons, any other than its ordinary meanin; 
the assertion of a right without any implication as to whethe 
the right is well founded or baseless. There are no doubt cas 
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in which the word “claims” is used as meaning “has a right to”, 
such as “your son claims”, ie., has a claim on or a right to your 
attention, but there can be no doubt that where a man says “I 
claim that property” he ordinarily means “I assert my right to 
that property”. 

It is suggested that the acceptance of the view that ‘mere 
assertion by the defendant of a right will exclude the jurisdic- 
tion of the civil court is to draft an exception on to the ordinary 
rule that the question of jurisdiction must primarily be deter- 
mined by the allegations in the plaint without reference to the 
defendants’ pleas. Granted that this is so, I am of opinion that 
there is nothing deterrent in this consideration. One object 
of the alterations made in this Section from the form it took in the 
Act of 1901 was to include within its scope ejection by a tenant 
and this has been expressly done. If that had been the sole 
object of amendment, it would have sufficed to say “by (a) his 
landholder (b) by any person holding through such landholder 
whether as tenant or otherwise”. But one general purpose of the 
new Act was, amongst others, to endeavour to settle vexed ques- 
tions of jurisdiction. How was this to be effected? 

It necessarily happens that among all the variant features 
in different cases a particular fact can be selected in one case 
which is more suitable for trial in a civil court, a particular fact in 
another case or even in the same case more suitable for trial in a 
revenue court. .Upon the basis of such isolated facts no guiding 
principle could be founded. 

A dividing line, however, might well be drawn by bringing 
within the jurisdiction of the revenue court all questions where 
any contention as to tenancy rights was involved whether or no 
any particular other issue might, separately regarded, be more 
suitable for determination by a civil court. 

Already a case where the plaint disclosed that tenant rights 
were in dispute was, by virtue of the first part of the amendment, 
within the jurisdiction of the revenue courts. There is nothing 
strange in the Legislature having, in accordance with its general 
purpose, held that it was just as desirable to confine to the revenue 
courts cases where a dispute as to tenant rights was disclosed 
by the defendant and to have realised that here, in disclosure by 
either party of a dispute as to tenant rights, was a feature on 
which could be based a general principle. This principle was 
then embodied by the farther amending of the Section to include 
all cases where the allegation of dispute as to tenant rights was 
made by the defendant as well as when made by the plaintiff. 
This then is my view of the purport of the words in questiof 
and the purpose with which they were deliberately inserted. 

It is suggested that the word “pleads” is used in Section 273, 
and that if the Legislature meant by “claiming” only “asserting a 
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right”, it could have used instead of the word “claiming” the 
phrase “pleading that he is entitled”. Such a phrase manifestly 
multiplies words unnecessarily. But I do not think that in any 
case much weight should be allowed to this suggestion in view 
of the fact that the new Act is an Act amending the old, and 
it is obvious that in amending a particular section it is not pos- 
sible, whatever may be desirable theoretically, for the 
draftsman to have always in mind the exact word that has 
been used elsewhere in the Act to express the same idea. 

But there is yet a further consideration which destroys the 
force of this suggestion. To have used the phrase “pleading 
that he is entitled” would not have covered a case where the 
plaint itself disclosed, before the defendant was even called upon 
to file a written statement, i.e., to plead that the defendant had 
at the time of the ejectment “claimed” to be a tenant though 
the plaintiff had alleged him to be a trespasser, and yet it would 
be consistent with the general purpose of the Act already noted 
to include such a case. There is affirmative ground therefore fot 
deliberately using the word “claiming”. 

Next it has been suggested that it would be strange to hold 
that a defendant by merely asserting a right could by force of 
that assertion only, without any enquiry into it and proof of it: 
correctness, oust the jurisdiction of the civil court. For twe 
reasons again I think there is no force in this suggestion. Ad- 
mittedly the ordinary rule is that the question of jurisdiction i 
primarily determined by the pleas in the plaint. But this is ; 
rule of convenience, and there is no radical reason why the 
plaintiff’s plea should be treated as any more effective than the 
defendant’s plea. 

In the present case there is a definite object to be attained, 
as I have already shown in this judgment, by giving equal effect 
to the defendant’s plea. But further this suggestion is weakened 
by a reference to the very section to which reference has already 
been made, Section 273. The simple plea of the defendant that 
he is tenant of the plaintiff is thereby made sufficient to oust the 
jurisdiction of the civil court to try the particular issue of tenancy. 
There is nothing strange, therefore, in allowing in an appropriate 
case the plea of the defendant to oust the jurisdiction of the court 
altogether. 

I come now to the point, which was argued with great 
vehemence, and to which it was claimed throughout the hearing 
that great force must be allowed. This concerns a question of 
limitation. It was suggested that a plaintiff, who believed a de- 
fendant to be a trespasser, was entitled to twelve years withir 
which to bring his suit; that it would be possible, if that suit were 
brought after the lapse of six months, for a defendant who hac 
not the least jurisdiction for setting up a question of tenancy 
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to raise the pleas referred to in Section 99; that the Court would 
thereby be compelled to send the plaintiff to the revenue court; 
and that he would there be met by a plea of limitation which 
the court would have to accept without any enquiry into the 
truth or falsity of the defendant’s plea. 

This, if it is a correct view of the consequences that would 
follow, is indeed a grave consideration and, while it would not 
justify a wrong interpretation of the law as it stands, it would 
call for the instant attention of the Legislature. 


When at the commencement of the hearing I suggested the 
possibility of the plaintift taking advantage of Section 14 of the 
Limitation Act, it was replied that Section 14 of the Limitation 
Act did not apply to proceedings in a revenue court, and the 
argument proceeded to a close on this assumption. At the close 
of the argument, however, I invited support for the suggestion 
that Section 14 was inapplicable to revenue courts and asked to 
be referred to any case in which the subject had been considered. 
The most that could be said was a reference to Section 168, Act 
I of 1901. It is manifest that that did not prohibit the applica- 
tion of Section 14. This led to a reference to Section 231 of the 
present Act IN of 1926. ‘The only suggested justification, it is 
not really a justification, for reading that Section as excluding 
Section 14 is the fact that it expressly refers to Section 5 of the 
Limitation Act, and the suggestion apparently is that because 
there is specific application of Section $, therefore, it must be 
assumed that Section 14 does not apply. But this is to omit 
to note that Section 231 does not merely apply Section 5 of the 
Limitation Act but specifically extends the scope of it. Section § 
of the Limitation Act only applies to appeals and certain applica- 
tions. It does not apply to suits. Section 235 expressly extends 
the scope of Section $ of the Limitation Act to all suits and 
other proceedings under the Tenancy Act. There is, therefore, 
special reason for the mention of Section 5, and no inference 
from the special mention of that Section can even be suggested 
that such special mention would imply the non-applicability of 
other sections. The preamble to the Limitation Act may also 
be considered. I am of opinion, therefore, and nothing is shown 
to the contrary, that the operative sections of the Limitation Act 
apply to all suits whether in the civil or the revenue courts, 
while of course the schedules only refer to the particular matters 
there dealt with, and for the limitation affecting particular matters 
with which the Tenancy Act is concerned we must look to the 
Tenancy Act for the period of limitation. . 

I am, therefore, of opinion that there is no reason for not 
giving to the word “claiming” its ordinary meaning, and I would 
therefore answer the question propounded by the learned munsif 
in the affirmative directing him that his proper course is to 
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I 

return the plaint with a direction to the plaintiff to file it, if b 
so wishes, in the appropriate revenue court with such praye 
for amendment or with a copy of the order of the munsif an 
an application under Section 14 of the Limitation Act as he ma 
see fit. 


Kune, J.—This was 2 suit for ion of an agriculeur: 
holding. The plaintiff alleged that she was the sole tenant of tk 
holding and that the defendants, who were mere trespassers, ha 
forcibly dispossessed her. She sued in the civil court for posse 
sion, compensation and an injunction. 

The defendants pleaded that they were in rightful possessio 
of the holding as tenants and that the civil court had no juris 
diction to try the suit. The first question for our determinatio 
is whether the jurisdiction of the civil court is barred by Section 9 
read with Section 230 of the Agra Tenancy Act, 1926. 


The question turns upon the interpretation of Section 99’ 
which runs as follows (omitting words unnecessary for th 
purpose of this case) :— 

Any tenant ejected from his holding, otherwise than in accorc 
ance with the provisions of this Act, by (s) his landholder « 
any person claiming as landholder to have a right to eject hin 
or (b) any person claiming through such landholder or perso: 
whether as tenant or otherwise may sue the person so ejecting hiy 
etc. 

The main controversy centres round the meaning whic 
should be given to the word “claiming” in the expression “claim 
ing through such landholder, etc.”, in Section 99(1) (6). No 
the word “claiming” is not a technical expression when it occu! 
in a United Provinces Act and must therefore be given it 
popular, or plain and ordinary, meaning. The ordinary meanin 
of “claiming” in this context would be “asserting a title”. ] 
does not carry with it any implication that the assertion must b 
true. A claim may be true or false. It is hardly necessary t 
appeal to a dictionary on this point. I take it then that th 
word “claiming” in the expression under consideration has it 
ordinary or popular meaning of “asserting a title’ whether th 
assertion be true or false. 


The next question is whether a defendant who raises a ple 
of tenancy in his written statement is a “person claiming throug 
such landholder or person as tenant” within the meaning c 
Section 99(1) (b). In my opinion the answer is clearly in th 
affirmative. The word “claiming” is wide enough to cover 
claim made in a written statement. Indeed it would ordinaril 
be the written statement to which we should look for a statemen 
of the defendant’s claim. 

In the referring order the learned Judges did not sugges 
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that the word “claiming” had any unusual meaning, but sug- 
gested that the claim to tenancy should have been put forward 
at the time of ejectment, and if the defendant did not put forward 
his claim at the time then he could not be allowed to oust the 
jurisdiction of the civil court by a claim made in his pleadings. 
I am unable to accept this view. In the first place I see no 
justification for cutting down the meaning of the word “claim- 
ing” to “claiming at the time of ejectment”. In the second place 
parties do not usually make any clear statement of the grounds of 
their respective claims (so far as my experience goes) at the time. 
of wrongful ejectment. Let us take a typical case. The defend- 
ant goes and starts cutting the crops or ploughing the land, as 
the case may be. The plaintiff hears of it and rushes to the spot, 
probably armed with a lathi A vulgar brawl ensues, the con- 
versation on each side consisting mainly of abuse and threats. 
The gist of the defendant’s remarks could probably be summed 
up as follows: “This field is mine, you clear out.” I do not be- 
lieve the legislature requires the court to ascertain exactly what 
the defendant said in such circumstances and whether his state- 
ments amounted to “claiming through such landholder or per- 
son as tenant”. It would be hardly possible to get satisfactory. 


SHE 


King, j. 


evidence of the defendant’s statements on such an occasion when ` 


the parties are quarrelling if not fighting. In my opinion, there- 
fore, a defendant who sets up a claim to tenant’s rights in his 
written statement is a person “claiming through such landholder 

..as tenant” within the meaning of Section 99(1) (b). 

It has been suggested that the word “claiming” in Clauses 
(«)and(5)of Section 99(1)cannot possibly mean “pleading in 
the defence of the suit brought against him that he is claiming”. 
This view apparently implies that “claiming” does not even 
include “asserting a title in the form of a plea”. I have already 
given reasons for holding that the latter meaning is included in 
the word “claiming” although that word would also include 
asserting a title on previous occasions, if such assertion is ad- 
mitted or can be proved. But if this interpretation of the word 
“claiming” is wrong, the question arises what is the correct inter- 
pretation? , No alternative has been clearly put forward. 

It is contended that the defendant’s plea of tenancy rights 
cannot oust the jurisdiction of the civil court unless the defendant’s 
allegations of fact have been tried judicially and found to be 
true, and the plaintiff's allegations have been found to be false. 
In other words the defendant r to be considered to be 
“claimi ing” tenancy rights unless his allegations are found to be, 
true. is implies that the word “claiming” in Section 99(1) (b) 
should be interpreted as meaning not “asserting a title” but “having 
a title’. In my opinion this is putting a very strained irtterpre- 
tation on the word. It is not in accordance with ita. plain and 

35 i 
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ordinary meaning. Moreover, we have to consider the meaning 
of the same word in Section 99(1) (a) “claiming as landholder”. 
In my opinion it is quite impossible to construe this expression as 
equivalent to “having a title as landholder” because a person 
“claiming as landholder” is expressly contrasted with “his land- 
holder”. I think “claiming” in Clause (¢) can only mean “asser- 
ting 2 title” as landholder and when we find the same word 
“claiming” used in the very next Clause of the same Sub-section, 
it would be contrary to all rules of statutory interpretation if 
we did not give the same~meaning to the same word in each 
case. 

Moreover, a distinction is sought to be made between an 
assertion of title mentioned in the plaint and an assertion of title 
mentioned in the written statement. It is conceded that if the 
plaint discloses the fact that the defendant asserts tenancy rights 
then he is “claiming through such landholder as tenant” within 
the meaning of Section 99(1) (b) whether his assertion be true 
or false and the jurisdiction of the civil court is ousted.~ If, on 
the other hand, the assertion of the defendant’s title is found 
only in the written statement, then it is contended that he cannot 
be held to be “claiming through such landholder as tenant” un- 
less and until the assertion is proved to be true. I find no justi- 
fication for giving such different interpretations to the word 
“claiming” with reference to assertions of title mentioned in the 
plaint and in the written statement respectively. 

I must now consider certain arguments advanced in support 
of the view that the defendant’s plea of tenancy rights will not 
oust the jurisdiction of the civil court. It is urged that the 
general rule of law is that the question of jurisdiction depends 
initially on the allegations made in the plaint. I grant this. The 
civil court had jurisdiction to take cognizance of the suit as framed 
because it did not disclose the existence of any claim to tenancy 
rights on the part of the defendant. 

Then it is said that if the defendant can oust the jurisdiction 
of the civil court by a mere claim of tenancy, in the form of a 
plea in his written statement, then the plaintiffs position would 


“be precarious and he might be forced to change his forum simply 


by the defendant’s false or frivolous plea. is objection is per- 
fectly sound, but I do not think it is so weighty as to justify us 
in holding that the legislature could not have contemplated a 
procedure involving such consequences. Take an extreme case. 
A tenant, P, is wrongfully dispossessed by a rank trespasser D. 
P takes pains to ascertain that D has no right, and does not even 
profess to have any right, as a tenant. P accordingly files his 
suit in the civil court treating D as a trespasser. D in his written 
statement, raises a false and frivolous claim to tenancy. This 
ousts the jurisdiction of the civil court which thereupon permits 
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P to amend his plaint by adding a paragraph to the effect that 
as D claims tenancy rights (although quite falsely) the suit is 
triable by the revenue court, and returns the plaint to P for pre- 
sentation to the revenue court. This is no doubt troublesome 
and annoying but, after all, causes little harm. The revenue court 
can be trusted to dispose of D’s false and frivolous claim at least 
as expeditiously as the civil court could do. 


Granting that the law, as I interpret it, involves some dis- 
advantages, let us see whether the contrary view does not involve 
even greater disadvantages. According to that view the plaintiff 
is given an unfettered discretion not merely to choose his forum 
initially but to have his suit tried on its merits in whichever forum 
he wishes. The plaintiff is expected to consider the strength of 
the claim to tenancy rights which may be set up by his rival, the 
defendant. If the plaintiff considers his rival’s claim to be merely 
a litigious allegation then he will say nothing about it in his plaint 
and will have the suit tried by the civil court on the allegation that 


-the defendant is a mere trespasser. If, on the other hand, the’ 


plaintiff thinks that his rival has a good claim then he may men- 
tion it in his plaint, if he thinks fit, and thus have his suit tried 
by the revenue court. Clearly then the plaintiff is to have ab- 
solute discretion whether he will have the suit tried by the civil 
court or by the revenue court. He can compel the civil court 
to try the issue of tenancy by merely omitting to state in the plaint 
that the defendant has a claim to tenancy ri hee He is in no way 
bound to make such a statement in his Bie nor is he bound to 
deny that the defendant claims tenancy rights, so he has a free hand 
to have his suit tried in whichever forum he wishes. Moreover, 
the plaintiff stands to lose nothing by selecting the civil court. If 
the plaintiff fails to prove his allegations then the suit will be dis- 
missed, whether it is tried by the civil or by the revenue court, so 
the plaintiff i is likely to select the civil court. 


If it is considered objectionable to let the defendant oust the 
jurisdiction of the civil court by a mere plea of tenancy rights, then 
I think it is at least equally objectionable to give the plaintiff abso- 
lute discretion in the choice of the forum, even in a case when he 
knows well not merely that the defendant has a claim to tenancy 
rights but that he has a perfectly bona fide and strong claim. It 
also seems to me objectionable to give the plaintiff the option of a 
period of limitation for his suit extending to 12 years when the in- 
tention of the legislature is that suits between rival tenants for 
wrongful ejectment should be brought within six months from 
the date of wrongful dispossession. 

Another and more serious consequence of accepting that 
view is that the apparent intention of the legislature, to reserve 
questions of tenancy rights for the decision of the revenue courts, 
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will be defeated. I think it is clear that the legislature did intend 
that questions of tenancy rights should be determined exclusive- 
ly by the revenue courts. Section 79 of the Agra Tenancy 
Act, 1901, gave the revenue courts exclusive jurisdiction in suits 
for wrongful ejectment by a tenant against his landholder only. 
Suits between rival tenants (e.g., suits like the present one in 
which each party claims mutually exclusive rights of tenancy) 
were therefore triable by the civil courts which had to determine 
which party was entitled to possession as tenant. Evidently the 
legislature considered this position unsatisfactory, and by the en- 
actment of the present Section 99 the classes of suits for wrong- 
ful ejectment triable exclusively by the revenue courts, have been 
greatly expanded. Section 99(1) (b) was intended, in my opi- 
nion, to bring within the exclusive jurisdiction of the revenue 
courts suits between rival tenants, including suits (such as the 
present one) where each party claims mutually exclusive tenancy 
rights. When the main issue for decision is whether the plaintiff 
or the defendant is entitled to possession as tenant then it is an 
issue for the revenue court to decide. I understand this to be 
the principle underlying Section 99(1)(b). This view finds 
strong support from the provisions of Section 273 of the new 
Tenancy Act. That Section shows that even if a suit relating to 
an agricultural holding is in other respects triable by a civil court, 
nevertheless, if an issue of tenancy is raised, the civil court has to 
submit the record to the revenue court for deciding that issue. 
This provision is only intelligible upon the hypothesis that the 
policy of the legislature was to reserve the decision of an issue of 
tenancy to the revenue court. It would be very anomalous if 
the civil court is prohibited from trying an issue of tenancy under 
Section 273 but is permitted to try and decide an issue of tenancy 
in a suit between rival tenants. 


It has been suggested that if Section 99 is susceptible of two 
interpretations then we should prefer the interpretation which 
leaves the law unchanged to the one which drastically alters it. 
I do not think that there can be any presumption in respect of 
Section 99 that the legislature intended to leave the law unchanged. 
On the contrary, we find that the legislature has deliberately made 
drastic amendment in that Section and it is safe to assume that 
the intention was to change the law drastically. It would be 
most astonishing if the result of the amendments is to leave the 
law unchanged so that suits between rival tenants are still to be 
tried by the civil courts, if the plaintiff so desires. If the plaint- 
iff fails to institute his suit within six months from the date of 
wrongful dispossession he will obviously prefer to have his suit 
tried by the civil court. 

It is also urged that it would be very anomalous if the de- 
fendant were empowered to oust the jurisdiction of the civil court 
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by a mere plea into the truth of which the civil court could not 
enquire. Ordinarily, no doubt, when a defendant raises a plea 
of want of jurisdiction he does so by making allegations of fact 
which have to be proved it would certainly be an exception to 
the ordinary procedure if the defendant could oust the jurisdic- 
tion of the court by merely making a claim without proving 
the facts pon which it is based. I am, however, unable to 
interpret the language of the Section except in the sense 
already explained above and I must conclude that the legislature 
deliberately intended to introduce an exceptional procedure. The 
dominating principle seems to have been to reserve questions of 
tenancy rights for the exclusive jurisdiction of the revenue courts. 
As soon as the civil court finds that an issue of tenancy has been rais- 
ed then it should not decide that issue, or make any enquiry into its 
merits, but simply return the plaint (after permitting necessary 
amendment) to the revenue court for deciding the issue of te- 
nancy. ‘There are other indications in the Act that the legislature 
really did intend questions of jurisdiction to be determined simply 
by the defendant’s plea. Section 273 clearly shows that 2 mere 
plea of tenancy made by the defendant in his written statement 
is enough to oust the jurisdiction of the civil court to decide the 
issue raised by that plea. In the converse case, to which Section 
271 is applicable, we find that 2 mere plea of proprietary right 
made by a defendant compels the revenue court to frame an 
issue on the question of proprietary right and to submit the re- 
cord to the civil court for the decision of that issue. When an 
issue of tenancy rights is raised in a suit for wrongful ejectment 
by a tenant against a rival tenant then the issue is so vital that 
the civil court does not merely frame the issue for the decision 
of the revenue court, but has no jurisdiction to proceed further 
with the suit. That is the explanation of the provisions of Sec- 
tion 99(1) (b) as I understand them. 


But, it is argued, the language of Section 273 and Section 
99(1) (b) is different. In Section 273 we find express provision 
for an issue of tenancy raised by the defendant’s plea. In Sec- 
tion 99(1) (b) instead of the word “plea” we find the word 
“claiming” and the very fact that the word “plea” is not used 
shows that the claim did not include an assertion of title set forth 
in the plea. I do not find much force in this argument. The 
word “claiming” seems to me wide enough to include setting up 
a claim in the form of a plea in a written statement. I have al- 
ready tried to show that it would seldom be possible to ascertain 
the exact nature of the defendant’s claim, if any, until he formu- 
lates it in his written statement. “Claiming” is, however, wider 
than claiming in the form of a plea. If the plaintiff admitted in 
his plaint that the defendant claimed tenancy rights there would 
be no need for the civil court to require the defendant to plead, 
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since the civil court’s jurisdiction would admittedly be ousted o1 
the allegations in the plaint alone. So there is a reason, as ob 
served by Boys, J., for using the word “claiming” in preferenc 
to “pleading a title” or words to that effect. 

The next argument advanced in support of the contrar 
view is as follows: It is said that if the defendant’s claim to te 
nancy made in his written statement, results in the suit being trie 
by the revenue court, and if it is there established that the de 
fendant is a mere trespasser and has no tenancy rights, then th 
revenue court would not be competent to decree the suit becaus 
a revenue court cannot eject a trespasser. 

This argument seems to involve a logical fallacy. If the re 
venue court tries the suit then it will do so on the bypothes: 
(which I believe to be correct) that it has exclusive jurisdictio 
to try a suit for wrongful ejectment where the defendant right 
or wrongly claims tenancy rights. If the court finds the de 
fendant’s claim to be false, I see no reason why the court shoul 
not decree the suit. If the court has jurisdiction to try the su 
it has jurisdiction to pass the decree. Ex Aypothesi it is the de 
fendant’s claim to tenancy rights which gives exclusive jurisdic 
tion to the revenue court, whether the claim be true or fals 
Moreover the acceptance of this argument involves the surprisin 
result that the plaintiff, in a suit like the present ome, cann 
possibly be successful in the revenue court. If the plaintiff prov: 
his case up to the hilt then his suit will be dismissed on the groun 
that the defendant is a trespasser who cannot be ejected by tl 
revenue court. If, on the other hand, the defendant establish 
his claim to possession as a’ tenant then the suit will be dismiss 
upon the merits. There is no alternative when each party clain 
mutually exclusive tenancy rights. The plaintiff, therefore, 
bound to lose, whatever the finding may be. I find it impossib 
to believe that the legislature intended to put the plaintiff in suc 
a hopeless position. It is also worth noting that it is wrong ` 
assert, as a general proposition, that the revenue court has no ji 
risdiction to eject trespassers. Section 44 expressly empowe 
the revenue court to eject a trespasser on the suit of the lan 
holder. There is, therefore, nothing strange or anomalous in tl 
view that the revenue court, in trying a suit under Section § 
(1) (b), can eject a defendant who claims tenancy rights but 
proved to be a trespasser. 

A further argument is advanced on the subject of limitatio 
The learned munsif who made the reference was much influenci 


_ by the supposed hardship caused to the plaintiff if he return 


the plaint for presentation to the revenue court. He thoug 
that Section 14 of the Limitation Act (which lays down that t 
time taken by the plaintiff in bona fide prosecution of the si 
before another court shall be excluded from the period of limit 
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tion) does not apply to the procedure of revenue courts and there- 
fore the plaintiff’s suit would be time-barred in the revenue court 
and she would be left without any remedy. Prima facte he is mis- 
taken in supposing that Section 14 would not apply to suits under 
the Tenancy Act. Under Section 29(2) (a) of the Limitation 
Act Section 14 of that Act would apply to suits under the Te- 
nancy Act if not expressly excluded. There is no express ex- 
clusion. Boys, J. has clearly shown that Section 231 of the Te- 
nancy Act cannot possibly be taken as excluding Section 14 of the 
Limitation Act, even by implication. The present suit was insti- 
tuted within six months of the accrual of the cause of action, so 
the plaintiff would not be faced with any difficulty due to limita- 
lion if her plaint were returned (after amendment) for presenta- 
tion to the revenue court. The argument from hardship due to 
[mitation breaks down therefore completely. 

A further argument is based on RA Proviso to Section 99 (1). 
It is said that the Proviso shows that the Section contemplates a 
case where a tenant sues the actual landlord and not merely a 
trespasser who professes, but fails to prove, that he is the land- 
lord. I must frankly confess that I am unable to appreciate the 
force of this argument. Undoubtedly the Section does contem- 
plate a suit against the actual landholder but it also undoubtedly 
contemplates a suit against 2 person claiming as landholder. I see 
nothing in the Proviso to show that this claim must be true. 
Moreover, it is conceded that if the defendant’s claim is mentioned 
in the plaint then it is immaterial, for the purpose of jurisdiction, 
whether the claim is true or false. I remain unconvinced there- 
fore by the arguments against the interpretation which I would 
put upon Section 99. In my opinion the decision of 2 division 
bench of this Court in Nendan Mallah v. Mubammad Alit, which 
is on all fours with this case, was perfectly correct. 


On the second question, whether the question of jurisdiction . 


is affected by adding a prayer for an injunction to the prayers 
for possession and compensation, we are fortunately all in agree- 
ment. In my opinion the revenue court can give adequate relief 
by decreeing possession and compensation, so the jurisdiction of 
the revenue court is not affected by the prayer for an injunction. 
This is my answer to the second question. 
I would answer the first question in the terms proposed by 

Boys, J. 

i By THe Court—The answer to the first question is in the 
affirmative. 

’The answer to the second question is that if the suit subs- 
tantially falls under Section 99, the joining of a relief for an in? 
junction would make no difference and the suit would be cog- 
nisable by the revenue court. 
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Crt BANWARI LAL (Applicant) 
1929 i versus 
Ree MAKSUDAN LAL AND OTHERS (Opposite parties)* 
: Succession Certsficate Act (VII of 1889) and Succession Act (XXXIX 
Monay, J. of 1925)—"Legsl! representatives” and “successors”, interpreta- 
Beymer: J. tion of—Succession certificate not compulsory in case of sight 


of survivorship im joint Hinds family. 

The terms “legal representatives” and “successors” used in 
the preambles of the Succession Certificate Act (VIL of 1889) 
and the Indian Succession Act (XXXIX of 1925) are not strictly 
applicable to the case of the survivors of a joint Hindu family. 

Where a creditor, who held a debt as member of a joint 
Hindu family, died, the remaning members to whom the debt 
passed by survivorship, could not be compelled to take out a suc- 
cession certificate in order to obtain a decree in their suit for re- 
covery of the debt. But it does not follow that where the sur- 
vivors themselves choose to call themselves “legal representatives” 
and ask for a succession certificate, their application should be dis- 
missed, 


ERST APPEAL from an order of A. H. B. Hasarron Esg., 
District Judge of Allahabad. 

Gopi Nath Kunzrx for the appellant. 

The respondents were not represented. 

The judgment of the Court was delivered by 


vinces Electric Supply Co., Ltd. ‘The applicant states in his 
application that he and other persons whose names are shown in 
the column of relatives (sons and grandsons) of the deceased, were 
members of a joint Hindu family with the deceased and that to 
receive the dividends of the shares it was necessary to obtain a 
succession certificate, 

Notices were issued to the members of the family other than 
the applicant and nobody took exception to the application. The 
petition was heard ex parte but the learned District Judge dis- 
missed it on the ground that no succession certificate could be 
granted to a member of a joint Hindu family who gets the pro- 
perty by right of survivorship and not as an heir. 

* Lala Banwari Lal has appealed and the question is whether 
he ought to be ted a succession certificate? 

There can be no doubt that the preamble of the Succession 

*F. A. F. O. 61 of 1928 
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Indian Succession Act (Act XXXIX of 1925) both talk of i929 
‘legal representatives’ and “successors”, terms which are not strictly  — 
applicable to the case of the survivors of a Hindu joint family. Bawar Lar 
Accordingly, it-has been held that where a certain creditor, who aaxsupar 
held a debt as a member of a joint Hindu family, died, and the Lat 
debt passed by survivorship to the remaining members of the Maker, J 
family, the survivors could not be compelled to take out a suc- i 
cession certificate in order to obtain a decree in their suit for 
the recovery of the debt. But it does not necessarily follow 
that the converse proposition is true, and where the survivors 
themselves choose to call themselves ‘legal representatives’ and 
ask for a succession certificate, their application should be dis- 
missed. In ordinary language, the claimants may very well say 
that they represent the deceased person’s estate and in that rigb., 
they should be allowed to collect the debts, with the help of a 
certificate. 

We think that there was no legal bar to the granting of the 
application. We accordingly allow the appeal, set aside the order 
of the court below and direct it to issue a succession certificate 
as prayed. As there was no contest, no order as to costs is called 


for. 


Certificate Act (Act VIL of 1889) and the preamble of the Gm 


Appeal allowed 
JHANGTOO BARAT AND ANOTHER Comar 
Versus 1929 
KING-EMPEROR THRoucH JAGARDEO* Oct. 28 


_ Crimenal Procedure Code (V of 1898), Sec. 435—Valid composition—  —— 
What constitutes—Composition once effected cannot be with- Yours, J. 
drawn. fs 

A composition once effected cannot be withdrawn, even 
though the terms of the composition are not carried out by the 
Court. Kusum Bewe v. Bechu Bewa, 3 C. W. N. 322, Mebomed 
Ismail y. Faizuddi, 3 C. W. N. 548, Mabomed Kenni Rowther 
v. Patteni Inaysthelle Sabib, I. L. R. 39 Mad. 946, Murray v. 
Queen-Empress, L L. R. 21 Cal. 103 and Ram Richpal v. Mata 
Din, 81 I. C. 346 followed. 

Where, in a case under Sec. 498 of the Penal Code, the 
magistrate was informed, on the day fixed for hearing, that the 
applicants wished to compound the offence, and at the same 
time a written petition by all the parties was filed praying the 
court to pass the appropriate order and on the document appeared 
in the handwriting of the complainant the words “the compromise 
which is written here is correct”, but the magistrate ordered that 

*Cr. Rev. 579 of 1929 


36 


282 HIGH COURT [1930 P= 


Canaan the composition was to be verified and fixed a day for the 
ea first hearing, beld, that there was a valid composition within 
the meaning of Sec. 435 of the Code and it was the duty of 


JHaxaroo the court upon that day, and without any unnecessary delay, 
Banat to have pronounced an acquittal. , 
Tma- CrMINAL Revision from an order of Basu HANUMAN 


Eupmroe PrasaD VERMA, Sessions Judge of Ghazipur. 
Kapil Dev Malaviya for the applicants. 


M. Waliullah (Assistant Government Advocate) for the 
Crown. 


G. S. Pathak for the opposite party. 
The following judgment was delivered by 


Youve, J. Youne, J.—This is an application in revision from an order 
. of the Sessions Judge of Ghazipur refusing to convert an order 
of discharge into an order of acquittal. The facts are these. 
One Jagardeo brought a complaint against the two applicants 
under Section 498 of the Indian Penal Code. On January 28, 
1929, the day appointed for the hearing of the case, the Magis- 
trate was informed that the complainant and the applicants wish- 
ed to compound the offence, and at the same time a written peti- 
tion signed by all the parties was filed, praying the court to pass 
the appropriate order. On that document itself appeared in the 
handwriting of the complainant the words “the compromise which 
is written here is correct”. The Magistrate passed an order that 
the composition was to be verified and appointed February 13 
for the first hearing. The applicants take objection to this order. 
They contend that when the composition was filed and the offence 
compounded, the Magistrate’s duty was, under Section 345, Sub- 
section (6) of the Code of Criminal Procedure, to acquit the 
accused. On February 13, the complainant told the court that 
he wished to withdraw from the composition, and the case was . 
further postponed until March 23, 1929. On that day the com- 
plainant did not appear to prosecute, and the Magistrate dismissed 
the complaint and discharged the applicants under Section 259 
of the Code of Crirhinal Procedure. Subsequently the com- 
plainant brought a fresh complaint based upon precisely the 
same allegations as in the former complaint against ihe applicants. 
On this the applicants filed a revision against the order of the 
Magistrate of March 23, 1929, by which the applicants were dis- 
charged. 
The- applicants contend that the order of the Magistrate 
should have been that of acquittal. 
* Section 345 makes it clear that an offence under Section 498 
is compoundable by the husband of the woman without the 
permission of the court. Sub-section (6) enacts that the com- 
position of an offence under this Section shall have the effect 
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of an acquittal of the accused. The only question therefore for 
the Magistrate on January 28 was whether there was in fact a 
composition of the offence or not. The best evidence he could 
possibly have was before him, namely, 2 document signed by the 
parties in the handwriting of the complainant himself that the 
composition was correct. It seems to me that it was entirely un- 
necessary, when the parties were all present in court, for any 
verification of the composition. The complainant was literate. 
He signed the document in his own writing. It must be pre- 
sumed, unless it is proved to the contrary, that the complainant 
well understood the one small Boek that appeared in the 
document. In any case, the ee verification that was required 
was a simple question to the parties whether they signed the docu- 
ment and whether they understood its contents. There can be no 
doubt that on that day there was a valid composition within the 
meaning of Section 345 of the Code of Criminal Procedure before 
the court. It was therefore the duty of the Magistrate upon that 
day, and without any unnecessary delay, to have pronounced an 
acquittal. I am clear that it is incompetent for any person once 
having entered into a valid composition to withdraw from it. 
In criminal matters it is of the highest importance that there 
should be finality. It has been suggested in this case that the 
terms of the composition were not carried out, and that is why 
the complainant wished to withdraw from it. It is entirely 
immaterial whether the terms of the composition were carried out 
or not. The sole question is whether there was a composition on 
January 28. A breach of the agreement might give rise to 
other remedies. I am confirmed in my view of the law in this 
matter by an overwhelming number of authorities in the other 
High Courts of India. They are unanimous that composition 
once effected cannot be withdrawn. See Kusum Bewa v. Bechu 
Bewa’', Mahomed Ismail v. Faizuddi', Mahomed Kanni Rowther 
v. Pattani Inayatballa Sabib’, Murray v. Queen-Empress, I. L. R 
41 Mad. 685 and Rem Richpal v. Mata Din’. The revision is 
accepted, the order of March 23, 1929, discharging the applicants, 
is cancelled and an order of acquittal substituted. 


Application allowed 


3 C W. N. 322 13 C W. N. 548 
R. 39 Mad. 946 L L R. 21 Cal. 103 
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Givi GARGI DIN MISRA (Defendant) 
VETIHS 


py DEBI CHARAN (Plaintif )* 
—— Agra Tenancy Act, Sec. 271, Sub-cl. 2—Stay of subsequent swit— 
SULADMAN, J. When not necessitated —Civsl Procedure Code, Sec. 10—Scope and 


ere applicability of —“Matter in a suit”—Measuing of the words. 
A’s suit for arrears of rent based on a registered qabuliat 


executed by B having been resisted on the ground that the 
gabuliyat was fictitious and that there was no relation between 
parties of landlord and tenant, the revenue court ordered B to 
establish his title, under Sec. 199 of the Tenancy Act, in a civil 
court. B’s suit for a declaration was dismissed by the civil court 
and an appeal was filed in the High Court. Meanwhile the re- 
venue court decreed A’s claim for arrears of rent on the basis 
of the judgment of the subordinate civil court ex perfe, but 
later on the ex psrte proceedings were set aside and the suit 
restored. As limitation was expiring, A filed another suit for 
arrears of rent for subsequent years. B inter alia took the ple 
that the second suit should be stayed. The revenue court decreec 
this claim holding that the question of proprietary title hac 
already been decided. On appeal the District Judge remandec 
this case with directions that the lower court should proceec 
in accordance with Sec. 271, Sub-cl. 2 of the new Agra Tenanc; 
Act. Held, that Sec. 10 of the Civil Procedure Code did no 
apply and that the lower appellate court had rightly directe 
the trial court to proceed in accordance with Sec. 271, Sub 
cl. 2. 
Sec. 10 is limited in its scope. Bipi» Beberi Majumdar v 
Jogendra Chandra Ghosh, 24 C. L. J. 514, Mabaraja Kesho Persba: 
Singh v. Shiva Saran Lall, 4 Pat. L. J. 557 and Nartkkote Kunna 
mengeleth Itbisser! Kuberan Nembudri v. Potbers Kalloor Kame 
Nair, 48 M L. J. 251 referred to. 
The words “matter in a suit’ must mean the entire matte 
in controversy and not one of several issues in the case. 
Civ Revision from an order of L. S. Wore Esq., Distric 
Judge of Cawnpore, 
Peary Lal Banerji and Shabd Saran for the applicant. 
Narain Prasad Asthana for the opposite party. 
The following judgment was delivered 
This is an application in revision from an order of the Dis 
trict Judge, Cawnpore, remanding a revenue appeal.- 
e The respondent, Debi Charan, first instituted a suit fc 
arrears of rent based on a registered qabuliyat, executed by tł 
applicant. The suit wes resisted on the ground that thi 
qabuliyat was fictitious, that in respect of a sale deed executed b 


*Civ. Rev. 134 of 1928 
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he present applicant he still remained the proprietor of the land Gm 
nd that there was no relation between the parties of a land- 1929 
solder and a tenant. The revenue court ordered that the present 
pplicant, who was a defendant to that suit, should, under Sec- 
ion 199 of the Tenancy Act, establish his title in a civil court. + 
\ccordingly, he filed a suit for declaration, which was dismissed Dest CHanan 
yy the civil court and an appeal from that decree is still pending 
n this High Court and is numbered as first appeal No. 569 of 
1926. In the meantime the revenue court decreed the claim for 
arrears of rent on the basis of the judgment of the subordinate 
ivil court ex parte, but later on the ex parte proceedings were 
et aside and the suit restored, and is still pending. As limitation 
«vas expiring, the present respondent filed another suit for arrears 
xf rent for subsequent years. The defendant inter alia took the 
maplea that the second suit should be stayed, and also raised the 
question of proprietary title. The revenue court decreed this 
claim, holding that the question of proprietary title had already 
“been decided. 
On appeal to the District Judge, he remanded this case with 
directions that the lower court should proceed in accordance with 
Section 271, Sub-clause 2 of the new Agra Tenancy Act. 
On behalf of the applicant it is contended that Section 10 
of the Code of Civil Procedure applied to this case and the lower 
court was bound to stay the proceedings. We do not think that 
this contention can prevail. Under Section 12 of the old Act, 
which corresponds to the present Section 10, it was clearly held by 
this Court that, unless the subject-matter in the two suits is identical 
and the reliefs are also the same, that Section would be inapplica- 
ble, Bal Kishan v. Kishan Lal’. The words ‘for the same reliefs’ 
have been omitted from the new Section, and there are a few 
other slight alterations; but it is noteworthy that, while Section 
11 provides that no court shall try any suit or issue etc., Section 
10 merely says that no court shall proceed with the trial of any 
suit etc. It follows that'the mere fact that one issue is common 
in the two suits would not necessitate the stay of the subsequent 
suit. Although the words ‘matter in a suit’ cannot be held 
necessarily to mean the subject-matter in dispute, it seems clear 
that they must mean the entire matter in controversy and not 
one of several issues in the case. Had the intention of the legis- 
lature been to widen the scope of Section 10 so as to make it co- 
extensive with Section 11, the language employed would have 
been indentical. 
That Section 10 is limited in its scope has been held by, 
several High Courts, although no case of this Court has been 
brought to our notice. We may in this connection mention 
Bepin Behari Majumdar v. Jogendra Chandra Ghosh*, Mabaraja 
1L L. R 11 AIL 148 "24 Cal. L J. 514 


Gaact DN 
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Gv Kesho Prasad Singh v. Shiva Saran Lal? and Narikkote Kunna- 

nen Hh aaa Ittisseri Kuberan Nambudri v. Pothera Kalloor Koman 
— Nair’, 

Garor Dre We, therefore, think that the learned Subordinate Judge was 

ae right in his conclusion that Section 10 did not apply to the 

Dest Cuaraw present case. In these circumstasces, he has rightly directed the 

trial court to proceed in accordance with Section 271, Sub-clause 2. 

Although it is by no means obligatory on the subordinate 

court to stay the suit, it is entirely a matter of discretion whether 

or not to adjourn the hearing for a reasonable time and await the 

decision of the final court of appeal in order to prevent the same 

evidence being recorded over again. ‘The application is dismissec 


with costs. 
Application dismissed 
"4 Pat. L. J. 557 “49 M. L J. 251 
Cr DIGAMBAR SINGH (Defendant) 
1929 VETSHS 
Now 2t BIRENDRA SINGH (Plaintiff)* 
—— Agra Tenancy Act (II of 1910)—Co-shorer—Member of joint famil 
Banai, J. —Suit for profits im revenue cowrt—Decree of proprietary titl 
Kina, J. passed by civil court—Appeal—Effect of such decree. 


A co-sharer who is recorded as owning 2 specific share i 
entitled to sue for profits in respect of that share even thougl 
he may be in fact à member of a joint family with the defend 
ants. 

Sobbat Kuer v. Raj Devi, 73 I. C. 688 referred to and Shei 
Narein v. Bala Rao, U. D. Vol. 5, 127 followed. 

The courts are bound to give effect in appeal to a decre 
of proprietary title passed by a civil court, even when the civi 
court’s decree is passed after the decision by the revenue cour 
of first instance. Swrjen Singh v. Chatur Kunwar, I. L. R. 4 
AML 250=20 A. L. J. R. 61, Bhewant Singh v. Dilewar Khin, 1I 
L. R. 31 AIL 253=6 A. L. J. R. 145 followed. 

SECOND APPEAL from a decree of E. BENNET Esq., Distric 
Judge of Agra, confirming a decree of Kran BAHADUR MOHAM. 
MAD YusurF KHan, Assistant Collector first class of Muttra. 

S. C. Das for the appellant. 

The respondent was not represented. 

e The judgment of the Court was delivered by 
Keng, J. Kine, J.—These five connected appeals arise out of suits fo: 
profits. The first group of suits relating to appeals Nos. 795 
*S. A. 795 of 1926 
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681 and 796, were decreed against the principal contesting de- 
fendant, Digambar Singh, under Section 165 as a co-sharer. The 
other two suits relating to appeals Nos. 793 and 794 were decreed 
against the same defendant as a lambardar, under Section 164 
of the Tenancy Act of 1901. . 


One ground of appeal is common in all the cases. It is 
argued that the plaintiff is a member of a Hindu joint family 
consisting of himself and the defendants and that under the rule 
of Hindu law a member of a Hindu joint family cannot sue the 
manager for his share of profits. It has been held by the civil 
court in a partition suit, which was decided after the decision of 
the appeal by the court below, that the parties are members of a 
joint family. We need not consider the effect of this decision 
on this point since in our opinion it is immaterial on the point 
at issue. The rule of Hindu law cannot be contested, but it has 
been held that in a suit by a co-sharer for profits under the 
Tenancy Act he can obtain his share of profits, if he is recorded 
as entitled to a separate share, notwithstanding the fact that he 
may be a member of a joint family with the defendants. 


The learned advocate for the appellant relies upon a ruling in 
[1899] A. W. N. 206. This ruling no doubt does support his 
contention, but it is a very old ruling based upon the provisions 
of the Tenancy Act of 1881, and so far as we have been able to 
ascertain it has never been followed in any reported decision. 
It has once been referred to in the case of Sobbat Kuar v. Raj 
Devi! but in that case it was not followed. In our opinion it 
can no longer be taken as a good authority. 


On the other hand, we have a clear authority in the ruling, 
Sheo Narain v. Bala Rao’ by a Bench of this Court, to the effect 
that a co-sharer who is recorded as owning a specific share is 
entitled to sue for profits in respect of that share even though 
he may be in fact a member of a joint family with the defendants. 
This was the ruling relied upon by the courts below, and in our 
opinion they were correct. We therefore repel the appellant’s 
contention on this point. 


Another argument has been advanced which is common to 
all the suits decreed against the defendant under Section 165. 
It is contended that the defendant is only liable for profits collect- 
ed by him in excess of his own share. It has not been held that 
he has made collections in excess of his own share and therefore 
it is urged that he is not liable to pay anything to the plaintiff. 
The contention may be sound in a case where, by agreement® 
between the co-sharers, each co-sharer makes separate collections 
on his own account. In the present case, however, it is clear 


that the defendant-appellant has been making collections not only 
73 L C 688 , *U. D. Vol. 5, p. 127 
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on his own account but on account of the plaintiff who is h 
nephew and a minor. The defendant himself pleaded that | 
was making the collections in the capacity of karta of the jou 
family. It is clear from his own statement, therefore, that | 
was making collections in the cppacity of agent of the plaintr 
For this reason we are of opinion that the plaintiff is entitled - 
his share of the collections made by the defendant who w 
collecting not only on his own account but on the plaintifi 
account. 

A third point has been argued based upon the decision « 
the civil court in a partition suit between the parties decided c 
February 28, 1927, that is, after the decision of the court belos 
In that suit it was decided that the parties were members of 
joint family and that the plaintiff was entitled to one-fourth « 
the joint family property including the property in suit. ] 
the khewat the plaintiff was recorded as proprietor to the exte 
of one-third and the courts below have therefore decreed tl 
plaintiff’s share at one-third of the collections. The learned a 
vocate for the appellant relies upon a ruling of this Court . 
Surjan Singh v. Chatur Kunwar’ in which it was held, followir 
a Full Bench case in Bhawani Singh v. Dilawar Khan’ that in a st 
of this nature the courts are bound to give effect in appeal - 
a decree of proprietary title passed by a civil court, even whi 
the civil court’s decree is passed after the decision by the revem 
court of first instance. No authority has been shown to us wh 
the principle of this ruling should not be applicable to the prese. 
appeals, and we consider that it is applicable. As it has be 
held that the plaintiff’s share is only one-fourth he should on 
be decreed his profits at the rate of one-fourth of the collectio 
instead of at the rate of one-third as decreed by the courts belo 

We therefore allow all the appeals to this extent and modi 
the decrees of the courts below by decreeing to the plaintiff | 
share of profits at the rate of one-fourth instead of at one-thir 
Let fresh decrees be prepared on this basis. Parties will pay a 
receive costs proportionate to failure and success in all courts. 

Appeal allowed 


R. 44 All. 250=20 A. L J. R. 61 
R. 31 AIL 253=6 A. L. J. R 145 
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JADUNANDAN CHAUBE AnD ANOTHER (Plaintiffs) 
versus 
SURAJDEO NARAIN LAL aliss GHORU LAL (Defendant) * 
Transfer of Property Act (as amended in 1926)—“Attested”, meaning 
of the word—Attesting witness must sign in presence of executant. 

Under the definition of the word “attested” as laid down in 
the Transfer of Property Act- (as amended in 1926) it is neces- 
sary that the attesting witness must have signed the instrument 
in the presence of the executant. 

Although the scribe of a deed can be an attesting witness, he 
cannot be regarded as such if he signs the deed as a scribe and 
not as a witness. 

SECOND APPEAL from a decree of BABU JocENDRA NATH 
CHAUDHRI, Second Additional Judge of Gorakhpur, confirming 
a decree of Basu Sova Haraxy Lat, Munsif of Deoria. 

M. Walinllab (for whom Balesbweri Prasad) for the appel- 
lants. 

Peary Lal Banerji (for whom Ambika Prasad Dube) for the 
respondent. 

The judgment of the Court was delivered by 

Kınc, J—The only point that arises in this second appeal 
is whether the courts below were correct in holding that the 
mortgage deed in suit was not attested in the manner required by 
law. 

The mortgage deed bears the signature of the executor and 
in the margin of the deed there are the names of two persons 
purporting to be witnesses since each name is preceded by the 
letter ‘g’ (gawah). There is a fourth name in the same margin, 
namely, Thakur Prasad; but this name is not preceded by the 
letter ‘g’ but by the letter ‘d’ (dastkhat) showing that Thakur 
Prasad did not purport to sign as a witness of the deed. The 
evidence shows that Thakur Prasad was in fact the scribe of the 
deed. 

As regards the two signatures of the persons who purport 
to have signed as witnesses it has been found that one of them, 
namely, Maheshar Ram, did not sign his name himself: and that 
there was no proof that he had authorised the scribe to sign for 
him as an attesting witness. For this reason the lower appellate 
court held that Maheshar Ram was not a valid attesting witness. 
We may mention that the trial court found that Maheshar Ram 
was not even present at the execution of the deed but the lowar 
appellate court did not come to a finding of fact on that point. 

The lower appellate court proceeds upon the view that the 


*S. A. 81 of 1927 
37 
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other witness, Ramjan Ram, whose name appears as an attesting 
witness, may be regarded as a valid attesting witness, but the 
document cannot be considered to have been duly attested be- 
cause Thakur Prasad, who is the only other person who could 
be regarded as an attesting witness, did not sign the document 
as a witness but signed it as a.scribe. We have already pointed 
out that Thakur Prasad, as the scribe of the deed, must have 
intended to make a distinction between himself and the other 
two marginal witnesses since he only purports to have signed the 
deed, whereas the other two marginal witnesses purport to have 
signed the deed as witnesses. Although the scribe of 2 deed can 
be an attesting witness we do not think that he is so in the present 
case since it appears that he did not intend to sign the deed as an 
attesting witness. ; 

There is another objection to the validity of Thakur Prasad’s 
signature as an attesting witness. ‘The definition of “attested” 
which was introduced in the Transfer of Property Act by the 
amending Act of 1926 to which retrospective effect was expressly 
given by the amending Act of.1927, lays down the meaning which 
should be attached to the word “attested” and we are bound 
to deem that the word always had that meaning. Under this 
definition it is necessary that the attesting witness must have 
signed the instrument in the presence of the executant. In the 
present case, Thakur Prasad deposes that the executant signed the 
document in his presence, but there is no evidence that Thakur 
Prasad himself signed the document in the presence of the execut- 
ant. On this ground also we hold that the signature of Thakur 
Prasad cannot be accepted as the signature of an attesting wit- 
ness. 

We accordingly dismiss the appeal with costs. 

Appeal dismissed 


SUKH LAL (Plaintiff) 
VETSuS 
KANJMAN and orHeRs (Defendants) * 
Contract Act (IX of 1872), Sec. 45—More than one mortgagee—No 
specification in deed as to who advanced money—Presumption— 
Payment to one withont other's consent—When debt due to otber 
undischarged. 

Where there were two mortgagees and there was no specifica- 
tion in the deed as to who advanced the money, beld, (1) that 
the presumption was that the money was advanced in equal shares; 
and (2) that payment to one of the mortgagees by a new 
bond or otherwise, without consent of or reference to the other, 
did not discharge the mortgage debt due to the other. It is 

*S. A. 27 of 1927 
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still more the case when the debt is discharged not by payment 

of money but by the execution of a new mortgage bond. Peri 

Ramasemi v. Chandra Kotteyys, 47 Mad. L. J. 840 followed. 

Ramchandra v. Goswem Rajjan Lal, I. L. R. 32 AIL 164 and 

Manzwr Ali v. Mabmudunnissa, L L. R. 25 All. 155 referred to. 

SECOND APPEAL from a decree of Basu LAaxsima NARAIN 

TANDON, Subordinate Judge of Agra, reversing a decree of BABU 
M. N. Banergi, Munsif of Fatehabad. 


Narain Prasad Asthana for the appellant. 
Shiam Kishan Dar for the respondents. 


The judgment of the Court was delivered by 


N 


BENNET, J.—This is a second appeal by a plaintiff Sukhlal. 


whose suit for enforcement of a simple mortgage bond has been 
dismissed by the lower appellate court. The facts are that on 
December 22, 1909 Patti Ram, the father of defendants 1 to 3, 
executed a simple mortgage bond for Rs.400 in favour of 
Sukhlal and his brother Chedalal mortgagees.  Sukhlal alone 
brought the suit and joined his brother Chedalal as defendant 
No. 4. The contesting defendants 1 to 3 pleaded that on 
March 21, 1917 their hike Pattiram discharged the whole mort- 
gage debt on the bond of 1909 by executing a new bond in favour 
of Chedalal alone for Rs.990 out of which Rs.500 went to satis- 
fy the mortgage debt of 1909 and Rs.400 was a new loan from 
Chedalal to Pattiram. It was also pleaded that in the original 
mortgage of 1909 Sukhlal’s name was merely farzi and Sukhlal 
had not advanced any of the mortgage consideration. It has 
been found as a fact by the lower appellate court that the finding 
of the Munsif was correct that the defendant failed to prove 
that Sukhlal did not advance any of the consideration of the 
mortgage bond of 1909. It has not been alleged in this case 
that Sukhlal and Chedalal were joint. The lower appellate court 
held that both the brothers Sukhlal and Chedalal were entitled 
to act and receive payments individually without reference to the 
other, and that the mortgage bond of 1917, though executed in 
favour of Chedalal alone, discharged the bond in suit. Sukhlal 
plaintiff has appealed. In Remchandra v. Goswami Rajjen Lal! 
it was held that where two mortgagees had advanced money 
equally, one of them could not give a discharge for the entire 
mortgage debt without the consent of the other or reference to 
him. Similarly in Manzur Ali v. Mabmudunnissa’ it was held that 
where there is no specification in the mortgage deed in regard 
to who advanced the money, the presumption is that the mone% 
was advanced in equal shares. We consider, therefore, that 
under the circumstances of the present case the payment in 1917 
to Chedalal alone without reference to Sukhlal would not have 


IL L. R. 32 AlL 164=7 A L J. R. 99 
"L L R. 25 All 155=[1902] A. W. N. 216 
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been a sufficient discharge of the mortgage debt due to Sukhlal. 
It is still more the case when the debt is discharged not by pay- 
ment of money but by the execution of a new mortgage bond. 
Even in the Madras High Court where a contrary view in regard 
to payment is taken, it was held in Peri Remasemi v. Chandra 
Kottayya’ that where. the payment was made by a new bond to 
one of several obligees, it did not discharge the obligation to the 
other obligees. 

The plea that Chedalal had authority to receive discharge of 
the mortgage debt for Sukhlal was not pleaded in the written 
statement and issue No. 3, on which a finding to this effect has 
been made, is an issue which was framed on a different pleading, 
namely, whether the rightful person to whom payment should be 
made was Sukhlal or Chedalal. This plea, therefore, cannot be 
put forward in this case. 

Accordingly we allow this appeal and restore the decree of 
the court of first instance in favour of the plaintiff. The costs 
in the decree under Order 34, Rule 4 will be the costs in all 
courts. 


Apped allowed 
"47 Mad. L. J. R. 840 


PRIVY COUNCIL 


WALI MOHAMMAD and otTHers (Defendants) 
VETSHS 
MOHAMMAD BAKHSH, SINCE DECEASED, AND OTHERS 
(Plaintiffs) * 
Civil Procedure Code, Sec. 100—Second appeal—Finding of fact— 
What emounts to. 

There is no jurisdiction to entertain a second appeal on the 
ground of erroneous finding of facts, however gross the error 
may seem to be. Mussemmat Durga Choudrain v. Jewshir Singh 
Choudbri, 17 I. A. 122 at 127 referred to. 

The proper legal effect of a proved fact is essentially a question 
of law, but the question whether a fact has been proved when 
evidence for and against has been properly admitted is necessarily 
a pure question of fact. Nefar v. Shuker, 45 I. A. at 187 re- 
ferred to. : 

Where the question to be decided is one of fact, it does not 
involve an issue of law merely because documents which were 


eg not instruments of title or otherwise the direct foundations of 


rights but were really historical materials, have to be construed 
for the purpose of deciding the question. Midnapur Zemindary 
Co. v. Uma Charan Mandal, 29 C. W. N. 131 referred to. 
A second appeal would not lie because some portion of the 
*P. C. A. 31 of 1929 
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evidence might be contained in a document or documents and the 
first appellate court had made a mistake as to its meaning. Now- 
but Singh v. Chutter Dheree Singh, 19 W. R. 222 referred to. 
APPEAL from a decree of the High Court of Judicature at 
Lahore. 
L. De’Gruyther, K.C. and W. Wallach for the appellants. 
B. Dube for the respondents. 
The following ‘judgment was delivered by 
Sm Brvop Mrrrer—The following genealogical tables will 
show the relationship of the parties to this litigation, and will be 
helpful in understanding the disputes between them:— 





A 
PIR BAKHSH 
` 
Muhammed Bakhah (original mortgagor), Sultan (original mortgagor) 
Plaintif No, 1, 
mun w aq áq promdi ao 
| l 
Mubsmmed Husain Shers Kala Nawab 
| Plaintiff No. 2 (died childless) 
Rabmat Ali 
Plaintiff No. 3 
| 
Hakim AH Muhammed Ali 
Defendant No. 8 Plaintiff No. 4 


B 
MIRAN BAKHSH (the original mortgagee) 





Allah Bekhsh Nur Elahi 
Defendant No. 1 Defendant No. 2 
C 
DARE KHAN 
| 
Wall Muhammad (Purchaser from Ali Muhammad (Purchaser from M uhammad 
Defendant No. 3 Miran Bakhsh) Wiren Bakhsh) Bakhsh (Pur- 
Appellant No. 1 chaser from Miran 
Bakhsh) 
Mubammad Husain Hassan Muhammed 
Defendant No. 4 No. $ 
Appellant No. 2 Appellant No. 3 
Muhammad Yusef Muhammad Yunis 
Defendant No, 6 Defendant No. 7 
Appellant No. 4 Appellant No. 5 


The facts out of which this present appeal arises are shortly as 
follows:— f f 

By a tegistered deed dated March 15, 1880, and executed by 
Sultan and Mohammad Bakhsh, certain lands 2nd wells were mort- 
gaged to the aforesaid Chaudhri Miran Bakhsh in consideration of 
the sum of Rs. 1,200. The mortgagees went into possession, and 
it was a term of the mortgage that the mortgagors would not be 
competent to redeem the mortgaged premises until after 20 years 
from the date of the mortgage. : 
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About the year 1891, Miran Bakhsh transferred his interest 
to Wali Mohammad, Ali Mohammad, and Mobammad Bakhsh, 
sons of Dare Khan, all named in the above-named genealogical 
tables, and they went into possession after their purchase. 

It is alleged by the defendants that the mortgagors Mohammad 
Bakhsh and Sultan sold their equity of redemption about the year 
1891 or 1892 to the defendant No. 3, and the said Ali Mohammad 
and Mohammad Bakhsh for Rs.1,200 and Miran Bakhsh released 
the mortgaged premises to them. 

The plaintiffs, who are the mortgagor Mohammad Bakhsh and 
the descendants of Sultan, denied such sale, and instituted the 
present suit in the Court of the Subordinate Judge of Shiekhupura 
on November 17, 1920, against the sons of Miran Bakhsh and 
the present appellants for the redemption of the mortgaged pre- 
mises. The only point discussed before the Board is whether the 
appellants have proved the sale. 

The learned Subordinate Judge who tried the case held that 
the alleged sale had been proved. From his judgment and decree 
there was an appeal to the Additional District Judge of 
Sheikhupura (hereinafter referred to 2s the Appellate Court) 
who came to an opposite conclusion. There was a second appeal 
to the High Court of Judicature at Lahore, and they held that the 
question whether there had been a sale or not is a question of fact, 
and that it was not open to them to reconsider the evidence, as 
the Appellate Court had not contravened any of the provisions 
of Section 100 of the Civil Procedure Code. 

The first question, therefore, for their Lordships’ considera- 
tion is whether the decision of the Appellate Court, namely, that 
there had been no sale, is a pure question of fact, for, if that is 
so, then its decision was final. 

In the Punjab the sale might have been oral, as it was not 
governed by the Transfer of Property Act. ‘The case for the 
appellants is that the sale was oral, and the mortgagors on such 
sale executed a receipt showing that Rs.800 had been paid to them 
and Rs.1,200 to Miran Bakhsh. The appellant Wali Mohammad 
gave evidence and called witnesses to prove the execution of the 
receipt, but both the trial and the Appellate Court held that 
the receipt had not been proved. 


The appellants’ case further was that on the sale there was 
mutation in favour of Wali Mohammad and his brothers, but 
that the mutation records had been burnt during the Gujranwala 
riots in the Punjab in 1919. They, however, relied on a number 
ef entries in the record of rights prepared under the Punjab 
Land Revenue Act, being Act No. XVII, of 1887, and they 
contended that these entries recognised the appellants or their 
predecessors as the owners of these properties, and that such 
entries duly made under Section 44 of the said Act are to be 


A. LL. f. k PRIVY COUNCIL 295- 


presumed to be correct as to the facts they record until the 
<ontrary is proved. The Appellate Court held that the mort- 
gage being admitted, the onus was on the appellants to show 
that the mortgage had been extinguished by subsequent sale. 
Their Lordships agree with the High Court that the Appellate 
Court was right in its view on the question of onus. 


In the view of the latter Court some of the entries in the 
record of rights were proved to be wrong, and after considering 
the evidence, both oral and documentary, and giving effect to 
the statutory presumption, it held that the onus upon the appel- 
Jants had not been discharged. The first question therefore 
for consideration is whether its decision that the sale has not been 
proved is a question of fact or involves any question of law. It 
has been argued by the counsel for the appellants that the inference 
drawn from the various entries in the record of rights is a question 
of law, and that the Appellate Court drew a wrong inference 
from them. The respondents contended that these various 
entries are merely links in the chain of evidence to prove the 
sale and that the question whether there was a sale or not is a 
pure question of fact. 


Section 100 of the present Code of Civil Procedure has 
replaced Section 584 of the Civil Procedure Code of 1882. These 
sections are substantially the same in their terms and have often 
been considered by the Board and the different High Courts 
in India. No doubt questions of law and fact are often difficult 
to disentangle, but the following propositions are clearly estab- 
lished. ; 

(1) There is no jurisdiction to entertain a second appeal 
on the ground of erroneous finding of facts, however gross the 
error may seem to be. See Mussemat Durga Choudrain v. 
Jawabir Singh Choudbri'. 

(2) The proper legal effect of a proved fact is essentially a 
question of law, but the question whether a fact has been proved 
when evidence for and against has been properly admitted is 
necessarily a pure question of fact. Nafar v. Shukur’. 

(3) Where the question to be decided is one of fact, it does 
not involve an issue of law merely because documents which 
were not instruments of title or otherwise the direct foundations 
of rights but were really historical materials, have to be construed 
for the purpose of deciding the question. See Midnapur Zamin- 
dary Co. v. Uma Charan Mandal’. 

In the fast cited case the question the Board had to decides 
was the date of the origin of an under-tenure. ‘The first Appel- 
late Court fixed the date from the contents of some documents. 


117 L A. 122 at 127 345 I AL 187 
29 Q W. N. 131 
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~ 


No oral evidence had been called in this ase 


(4) A second appeal would not lie because some portion of 
the evidence might be contained in a document or documents and 
the first Appellate Court had made a mistake as to its meaning. 
See Nowbut Singh v. Ghutter Dharee Singh'. The judgment 
in this case was delivered by Sir Richard Couch, under Section 372 
of the Civil Procedure Code of 1859, but it has repeatedly been 
followed in decisions under the Civil Procedure Codes of 1882 
and 1908. 


Great reliance was placed by the appellants’ counsel on 
Dhanna Mal v. Moti Sagar’, but there the tenancy was admitted 
and the question was whether it was permanent or not, and 
the solution of it depended upon what was the legal inference 
to be drawn from proved facts, or, in other words, the question 


was what was the legal effect of proved facts, The question 


whether a statutory presumption is rebutted by the rest of the 
evidence, as is the case here, is always a question of fact. See 
Kumeda Prosunna Bhuiya v. The Secretary of State for India in 
Council’. 

This case was recently approved by the Board in the case 
of Midnapur Zamindary Co., Ltd. v. The Secretery of State for 
India’. 

Their Lordships are of opinion that whether there was a 
sale or not is a question of the fact. In this case both parties 
led evidence oral and documentary. The Appellate Court, as 
has already been stated, held that many of the entries, not- 
withstanding the presumption under Section 44, were incorrect. 
The entries relied on by the appellants were not the foundations 
of their title but were mere items of evidence adduced by them 
to prove the sale. The only question as regards the entries is 
their evidentiary value on the fact in issue, viz, the sale. 
Their Lordships therefore have no hesitation in holding that 
the finding of the Appellate Court that there was no sale is 
final, and that the judgment of the High Court is right. The 
appeal should therefore be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Appeal dismissed 

Ranken, Ford and Chester—Solicitors for the appellants. 

T. L. Wilson and Co.—Solicitors for the respondents. 
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HIGH COURT 
G. I. P. RAILWAY COMPANY anp oruers (Defendants) 


versus 

JUGUL KISHORE MUKAT LAL (Plantiff)* 

Railway Act (IX of 1890), Sec. 72—Risk-note form B—Deteriore- 
tron” includes depreciation in value—Diverston of route—Deley 
in delsvery—Loss due to depreciation in value of goods on account 
-of fall in price—Dameages. 

The word “deterioration” used in risk-note B is wide enough 
to include depreciation in value ‘of goods consigned on account 
of a fall in their price. 

East Indian Railway Co. Ltd. v. Disna Mal Gulab Singh, [1924] 
5 Lah. 523, Madras Reilway Co. v. Govinda Rew, I. L. R. 21 Mad. 
172, Bhagwan Das Lechmi Narayan v. Bengal Nagpur Radway, 
Civ. Rev. 5 of 1929, decided on April 8, 1929, Bengal Nagpur 
Railway Co. and East Indian Railway Co. v. Sheikh Dillu, [1925] 
A. L R. 350, E. I. Ry. Co. v. Gopi Krishna Kashi Prased, I. L. R. 
45 All. 534=21 A. L. J. R. 448 and Wilson v. Lencs. end Yorks 
Ry. Co., 30 L. J. Common Pleas Cases 232 referred to. 

Where the contract between the parties contemplated that the 
goods should be transmitted across the ordinary route within a 
reasonable time but owing to a mistake or negligence on the part 
of the Ry. Co’s. servants the goods were diverted from the ordi- 
nary toute with the result that considerable delay took place in 
the arrival of the goods at their destination thereby causing loss 
to the consignor as the price of the goods had fallen during this 
period of ,-beld, that the protection given to the Ry. Co. by 
the risk-note B under which the goods were sent, ceased to be 
operative as soon as the goods were taken out of their ordinary 
route, 

‘Neilson v. London and N. W. Ry. Co., [1922] 1 K. B. D. 192, 
Vals Md. Hamad v. The Agent, G. I. P. Ry. Co., L L. R. 46 Bom. 
830, Jenki Das Gobind Rem vy. The Secretary of State for Indis 
in Council throngh the Collector of Agra, 22 A. L. J. R. 1020, 
Laxms Nerain v. G. I. P. Ry., 26 Bom. L. R. 285 and Secretery of 
State v. Dyal Mal Gujar Mal, [1928] A. I. R. 879 referred to. 

Fmst APPEAL from a decree of Basu GANGA PRASAD 

Verma, Subordinate Judge of Bulandshahr. 

Ladli Prasad Zutshi for the appellants. 

Kailas Neth Katju for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an appeal by the railway companies 
from a decree in a suit brought to recover damages on account 
of the fall in the price of the goods as a result of an unreasonable 
delay in delivery. Bales of cotton under two separate consign- 
ments were despatched by the plaintiff from Khurja City for 

+F. A. 352 of 1926 
38 
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Cotton Depot at Bombay on December 1, 1923. One consign- 
ment reached Bombay in time and there is no complaint about it 
The second consignment was to be sent to Bombay vis Jumn: 
Bridge (Agra). The consignment passed Jumna Bridge and reach- 
ed Jhansi on December 7, 1923 but at that station owing to a mis- 
take by one of the servants of the G. I. P. Ry. instead of beins 
forwarded to Bombay it was sent to Collectorganj, Cawnpore. I 
remained there for a long time till the mistake was discovered anc 
was ultimately sent to Bombay where it arrived in two lots, thi 
bulk arriving in Bombay on February 25, 1924 and four bale 
arriving on March 24, 1924. The delivery was taken by thi 
plaintiff of these bales within two or three days of their arrivals 
The plaintiff tlaimed that there was a fall in the price of cottor 
which resulted in a loss to him and he claimed damages as well a 
interest on account of such loss alleging that the loss was due t 
the wilful neglect and negligence of the company’s servants. 

The defendant companies pleaded that there was no wilfu 
negligence on their part and also urged that they were protectec 
under the special contract entered into between the parties in tht 
form of risk-note B. It was further asserted that the whol 
transaction had* resulted in a net profit to the plaintiff and he 
was not entitled to get any damages. The claim for interes: 
was also contested. 


The learned Subordinate Judge has decreed the claim fo 
damages holding that the consignment in the ordinary cours 
should have arrived at Bombay on December 20, 1923 and tha 
there was an unreasonable delay on account of the negligence o: 
the G. I. P. Ry. Company’s servants. He has further held tha 
the prevailing market rate about the time when the goods arrivec 
at Bombay was Rs.480 per candy, ie., two bales. He has there. 
fore given the plaintiff 2 decree for the difference in the value 
of the goods calculated at the rate prevailing on the date wher 
the goods ought to have been delivered and the rate that pre- 
vailed when the goods actually arrived at Bombay. In additior 
to the amount he has given to the plaintiff interest in the amoun' 
of damages from December 20, 1923 till November 24, 1924 
the date of the institution of the suit. 


Several points have been urged in appeal before us. The 
first question is whether the railway campany was protectec 
under the special contract as contained in risk note form B. The 
plaintiff despatched the consignment at a special reduced rats 
and agreed in writing that the said goods may be carried in transi! 
from Khurja City vis Jumna Bridge to Cotton Depot, harmles 
and free from all responsibility for any loss, destruction or dete- 
rioration of or damage to the said consignment from any caus 
whatever except for the loss of a complete consignment or of one 
or more packages forming part of a consignment due to wilfu 
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neglect of or theft by the servants of the companies. In this case Owe 
the loss caused to the plaintiff is on account of the difference in 1929 
the prevailing market prices between the date when the consiga- =. ——_ 
ment should have arrived and the date when it actually arrived. Peas ea 
It is not suggested that there was any inherent deterioration in v. 

the quality of cotton but on the findings of the court below it Jvovr 
cannot be disputed that there was a depreciation in the value of morar LaL 
the goods on account of the fall in the price. ‘ 


The first question for consideration before us is whether the 
word ‘deterioration’ in the risk-note is wide enough to cover de- 
preciation in value on account of the fall in the market price. 
On this point the, authorities are to some extent conflicting. It 
has been definitely laid down by the Lahore High Court in the case 
of East Indian Railway Co. Lid. v. Diane Mal Gulab Singh’ that 
a fall in the market value is not contemplated by the use of the 
word “deterioration” in such note. On the other hand the case 
of Madras Railway Company v. Govinda Raw is some authority 
for the view that the scope of the word “deterioration” is wide 
enough to include such a case. Recently there has been a pro- 
nouncement by Mukerji, J.; in Bhagwan Das Lachhmi Narayan 
v. Bengal Nagpur Railway, 27 A. L. J. R. 859, that the word 
“deterioration” does include a loss in the value of the goods 
consigned owing to a delay in delivery. It has been supposed by 
the Judicial Commissioner’s court at Nagpur in several cases, Ben- 
gal Nagpur Railway Co. and East Indian Railway v. Sheikh Dill’, 
that the authority for holding that the word “deterioration” does 
not imply a depreciation in value is to be found in the case of 
E. I. Ry. Co. v. Gopi Krishna Kashi Prasad’. In that case how- 
ever the decision was not that the plaintiff should get a decree 
for the fall in the price of the article but it was held that the 
delay in delivery was so long that the article had become un- 
serviceable and the plaintiff should be given a decree for its total 
value with interest, and the goods should remain with the de- 
fendant company to be disposed of by them. ‘That case is there- 
fore not a direct authority on this point. 





That the word ‘deterioration’ can connote the idea of a de- 
preciation in value is borne out by the use of that expression in 
the judgments delivered in Wilson v. Lancs. and Yorks Railway 
Co." which have been referred to by the learned Judges in the 
Madras case quoted above. In Murray’s dictionary, as well as in 
Webster’s dictionary the word ‘deterioration’ is taken to be wide 
enough to mean ‘become lower or impaired in quality or value’. 


An additional reason for holding that the word ‘deterioration’ 
[1924] 5 Lab. 523 J. L R. 21 Mad. 172 
: *[1925] A. L R 350 
LLR 45 All 53421 AL J. R. 448 "30 L. J. Common Pleas Cases, 232 
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covers the idea of depreciation in value will appear from the follow- 
ing circumstances. Section 72 of the Indian Railways Act, Sub- 
clause 3 lays down that nothing in the common law in England 


‘or in the Carriers Act regarding the responsibility of common 


carriers shall affect the responsibility of a railway administration 
and Sub-clause 1 provides that the responsibility for the loss, des- 
truction or deterioration of animals or goods delivered to the rail- 
way administration to be carried by railway shall, subject to the 


- other provisions of this Act, be that of a bailee under Sections 
151, 152 and 161 of the Indian Contract Act, 1872 and Sub- 


clause II provides that an agreement purporting to limit that res- 
ponsibility shall be in writing and on an approved form. Now 
Section 161 of the Indian Contract Act lays down that if by the 
default of the bailee, the goods are not returned, delivered or 
tendered at the proper time, he is responsible to the bailor for any 
loss, destruction or deterioration of the goods from that time. 
It is clear to us that the meaning of the word ‘deterioration’ in 
Section 161 which imposes the liability on the railway company 
must be the same as in the risk-note form B which lays down the 
special conditions under which the railway company is protected. 
In both these, ‘deterioration’ resulting from a delay in tendering 
the goods is contemplated. Our attention has not been drawn to 
any case of this Court which has directly laid down a contrary 
opinion. We therefore accept the view expressed by Mukerji, J. 
in Bhagwan Das’ case and hold that the word ‘deterioration’ is 
wide enough to include depreciation in value on account of a fall 
in the price of the goods. 

It follows therefore that if the railway companies have 
carried out their contract, they would be protected from all liab'lity 
because of the special contract entered into between the parties. 


But the next point urged on behalf of the plaintiff is that 
the contract between the parties contemplated that the goods should 
be transmitted across the ordinary route within a reasonable time 
and that when the railway company’s servants owing to a mis- 
take or negligence diverted the goods from Jhansi to Cawnpore, 
the route was changed and the contract was not carried out. It 
is quite clear that the entire delay occurred because the goods were 
wrongly sent from Jhansi to Cawnpore and the plaintiff would 
not have suffered any loss but for this diversion of the route. 
The question which we have to consider is whether this circums- 
tance deprived the railway company of the protection to which 
they were entitled under the risk note form B. On this question 
gf law the preponderance of authority is undoubtedly in favour 
of the plaintiff. The court of appeal in the case of Neilson v. 
London end North-Western Railway Co." laid down that if the 
goods were taken across a different route and loss was incurred 

*[1922] 1 K B. D. 192 
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by the consignor, the carrier was responsible. That principle was 
applied by the Bombay High Court in the case of Vali Mahomed 
Hamed v. The Agent, G. I. P. Railway Co.” to the case of the 
diversion of route by a railway company. After this case the 
House of Lords affirmed the opinion of the court of appeal, [1922] 
L. R. 2 A. C. 263, in the case mentioned above, and their Lordships 
unanimously accepted the view that 
where the contract 1s to relieve the company from all liability for 
loss, damage, misconveyance, misdelivery, delay or detention of or 
to such goods (during any portion of transit or whilst left in the 
company’s possession to be stored whether the subject of a charge 
or otherwise) the exemption is only from liability during the 
transit and when once the goods are diverted from that route 
the protection ends. 
It was also remarked by their Lordships that 
where a carrier seeks to protect himself from liability for the 
negligence of his servants by exceptions of this far-reaching 
character he must do so in clear and unambiguous language, 
language which will convey to persons of ordinary understand- 
ing that he is reserving to himself a freedom from liability, save 
in the particular cases indicated, for anything that may happen 
to the goods entrusted to him to be carried to any named des- 
tination whether the route be or be not indicated. 
This case has been discussed at considerable length in a well con- 
sidered judgment by Boys, J., in the case of Janki Das Gobind Rem 
v. The Secretary of State for India in Council through the Collector 
of Agra" in which passages from the various judgments have been 
quoted in extenso. It is therefore not necessary for us to repeat 
what has already been quoted and reported. Since then the Bom- 
bay High Court in the case of Laxmi Narain v. G. I. P. Railway’ 
and the Lahore High Court in the case of Secretary of State v. 
Dyal Mal Gujar Mal * have followed the same rule and held that 
the change from the ordinary route puts an end to the protection 
given by the risk-note. 

The language employed in the risk-note form B is certainly 
not so clear as to inform the consignor that any loss incurred by 
him on account of delay that may be caused by sending the goods 
along a wrong route would not make the company at all liable. If 
the idea was to exempt the company from responsibility even in 
such a case it should have been expressed in clear and unambiguous 
language. The party which claims exemption from statutory 
liability on the basis of a special contract must satisfy 
the court that the language on which the claims is based is free 
from all ambiguity and clearly gives the protection. 5 

In view of the preponderance of authority in favour of the 
plaintiff we must hold that that protection ceased to .be operative 


`L L. R. 46 Bom. 830 ™2 A. L. J. R 1020 
"26 Bom. L. R. 285 71928] A. L R. 899 
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as soon as the goods were taken out of their ordinary route. 

The next point urged on behalf of the railway companies was 
that there was no clear finding and at any rate there was no satis- 
factory evidence to show the actual market rate after December 27, 
1923. ‘The evidence on this point was all one-sided. Jamna Das 
Ram Das, a witness, proved that on February, 19, 1924 the rate 
was Rs.480 per candy and he was able to show an entry in his 
sauda book for that date. He also stated that he himself sold 


* Dhuri cotton which is similar to Khurja cotton at Rs.480 per candy 


on March 4, 1924. Although the witness Kishan Lal was not able 
to show any entries in his account-books after December 27, 1923 
showing the rate at which goods were sold or purchased by him 
he did state that the rate between February 19, 1924 and February 
24, 1924 was between Rs. 475 and 480 per candy. He further 
stated that there was no variation in the market rate of Khurja 
cotton between March 18 and March 31, 1924 and that the market 
was steady at Rs.470 per candy. Another witness Dayaji also said 
that on March 10, 1924 the rate of Khurja cotton was Rs. 465 per 
candy. The evidence was al! one-sided and the railway company 
did not attempt to produce any evidence to the contrary. The 
learned Subordinate Judge on a consideration of the evidence came 
to the conclusion that Rs.480 should be accepted as the prevailing 
market rate between February and March 1924. We see no rea- 
son to interfere with that finding. 

The other findings that in the ordinary course the maximum 
period during which the goods ought to have been delivered was 
20 days and that on December 20, 1923 the market rate was 
Rs.588 per candy have not been challenged before us. The amount 
of damage accepted by the court below representing the difference 
between the market value on the date when the goods ought to have 
been delivered and the dates when they arrived at Bombay is there- 
fore correct. We agree with the éourt below that the plaintiff can 
not be called upon to give credit for any profit that he might have 
made subsequent to the taking of the delivery of the goods, by post- 
poning their sale and speculating on the market. Had he suffered 
any further loss he could not have made the company liable for it. 
A. K. A. S. Jamal v. Moolla Dawood Sons and Co”. 

The next point on behalf of the company is that the learned 
Subordinate Judge has wrongly allowed interest on the amount of 
ascertained damages. It seems to us that this contention is partly 
correct. When the learned Judge gave the plaintiff a decree for 
the difference between the market price on December 20, 1923 
and the price in February 1924 he should not have given a decree 
for interest on this amount. The difference in the prices re- 
presents the full amount of compensation to which the plaintiff 
is entitled under Section 73 of the Contract Act. But the interest 

"14 AL J. R 89 
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on the amount.so assessed fiom March 24, 1924 till the date of the 
institution of the suit represents the further loss suffered by the 
plaintiff on account of the delay in the payment of the amount 


1929 


due to him and it could certainly have been awarded to him as com- tis ts 


pensation calculated on the basis of interest. 


The last point urged on behalf of the company is that under 
Section 80 of the Indian Railways Act the plaintiff had the option 
of suing either the E. I. Railway to which the goods were delivered 
or the G. I. P. Ry. on whose railway the deterioration occurred. It 
seems to us that although Section 80 gives the plaintiff that op- 
tion it by no means prohibits him from impleading both the com- 
panies in a suit. Indeed in many cases it may be difficult for the 
plaintiff to know before the institution of the suit on which line 
the loss actually occurred. There is therefore no good reason for 
holding that the plaintiff could sue only one of the two companies 
and not both. 


We accordingly allow this appeal in part, modify the decree 
of the court below to this extent that we disallow the amount of 
interest given to the plaintiff from December 20, 1923, till Feb- 
ruary 25, 1924 and uphold the rest of the decree. The railway 
companies will bear their own costs and pay those of the plaintiff. 

Appeal dowel ss part 
9 


CHAMRU (Plaintiff) 
VETSHS 
BHAGGAN (Defendant) * 
Agra Tenancy Act, Sec. 37—Suit for partition of uncultivated land— 
Lies in revenue court. 

Where originally there was an occupancy holding belonging 
to the parties and consisting of two plots which were under 
cultivation and two plots which were not under cultivation and 
the plaintiffs first sued in the revenue court for partition of the 
latter plots but failed and then filed a second suit in the civil 
court and again failed, beld, that the revenue court had juris- 
diction to hear the suit for partition and it would be the revenue 
court, which would again hear the case. 

REFERENCE under Section 267, Clause II of Act II of 1926, 
from Basu Harpro SINGH, Munsif of East Allahabad. 

N. U. A. Siddiqui for the appellant. 

Sarkar Babadur Jobarı and Sarup Chandra for the respondent? 

The judgment of the Court was delivered by 

Mouxerji, J.—This is a reference by the learned Munsif of 
Allahabad asking for the opinion of this Court as to whether 

*Mic. Case 610 of 1929 
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he or the revenue court should try the suit. 

It appears, on the facts found both by ie revenue court 
and the civil court, that, initially, there was an occupancy hold- 
ing belonging to the ies to the present reference and consisting 
of four plots of iad. Two of these plots, Nos. 1275 and 1276, 
are still under cultivation. Two other plots, which are much 
smaller in area, are no longer under cultivation, and on a portion 
of one of these plots, namely, No. 966, the opposite party, Sheikh 
Bhaggan, has built a small house. The plaintiff (Sheikh Chamru) 
wanted that plots Nos. 966 and 967 (now not cultivated) should 
be partitioned. Evidently he thinks that any vacant land that 
he may get he would be able to bring under cultivation. The 
suit was originally instituted in the revenue court. Sheikh 
Bhaggan took the plea inter alia that the suit was not cognizable 
by the revenue court. His ground was that plots Nos. 966 and 
967 were no longer under cultivation. This plea found favour 
with = learned Assistant Collector, and he dismissed the suit. 

laintiff, Chamru, had to file a second suit in the civil 

en Bhaggan raised the plea that the civil court had 
no ne jaridiction to hear the case. The learned Munsif has accord- 
ingly made the present reference. 


We are of opinion that the revenue court had jurisdiction 
to hear the suit for partition and it will be the revenue court, 
which will again hear the case. 


Section 37 of the Tenancy Act permits one of several 
tenants to institute a suit for division of a holding. Holding is 
defined as a parcel or parcels of land held under one tenure. 
This would naturally refer to the engagement under which the 
land was taken. It may be that part of the land, originally taken 
for agricultural purpose, has been converted into abadi land with 
or without the consent of the landlord. But this would not in- 
terfere with the original engagement. In this view a division 
of a holding which includes all the lands that were originally 
let out will lie in the revenue court. 

We direct the court below to return the plaint to the plaint- 
iff for presentation to the proper court. We also direct that it 
will order the defendant to pay all the costs before it to the 
plaintiff. The costs of this reference will also be paid by the 
defendant, : 
Pleint returned 
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In re UNION INDIAN SUGAR MILLS CO., LTD.* Crm 


Companies Act (VI of 1882), Sec. 153—Liguidation—Assets adver- 
tised for sale—Proposel to take a mortgage or purchase—Possession ` 
given to proposer—Reduction im prices—Whetber offer cen be witb- Nov. 18 
drewn—Estoppel—Rusle of. ae 
Parties to proceedings in court are bound to respect the under- Younes, J. 
takings given by themselves. Uttem Chandra v. Khetra Nath, 
I. L. R. 29 Cal. 577, Pretep Chendra Das v. Aratboon, I. L. R. 
8 Cal. 455, Ansnta Das v. Ashburner, I. L. R. 1 All 267, Sorat 
Chandra Deb v. Gopal Chandra Laba, I. L. R. 20 Cal. 296=L. R. 
19 I. A. 403, Cairacross v. Lorimer, 3 H. L. C. 829 and Amir Ali 
v. Mabareni Inderjit Singh, 14 M. I. A. 203 referred to. 
A company having gone into liquidation, its assets were ad- 
vertized for sale with a view to paying off the creditors. There- 
upon several persons offered to purchase the entire assets on 
different terms and these offers were considered by the Court; 
but one K ousted all the competitors from the scene by offering 
more acceptable terms and induced the Official Liquidators and 
the court to accept his. offers, with the result that K was given 
entire possession of the entire belongings of the company. Sub- 
sequently, finding that the concern was not profitable, K wanted 
to withdraw his money. Meanwhile the value of the machinery 
had gone down and it was impossible to find the money which 
was to be paid to K if he was allowed to withdraw his offer. 
The creditors had been paid and a sum of money was in the 
hands of the Official Liquidators sufficient to meet the liquidation 
expenses and expenses of court. 
Held, that K was estopped from withdrawing his offer, which 
must go before the shareholders of the company for their ap- 
proval. 
The offer of K and its acceptance may be regarded as a valid 
and binding contract between K and the Official Liquidators al- 
though the court took an active part in the settlement of the 
terms. 


APPLICATION oñ behalf of the Official Liquidators. 


Kailas Nath Katju for the shareholders. 


Sir Tej Babadur Sapru, S. N. Sapru and Ramakanta Malaviya 
for L. Kamlapat. ` 

S. Abu Ali and Shiva Prasad Sinha (Official Liquidators) ap- 
peared in person. 

The judgment of the Court was delivered by 

Mukerji, J.—This is an application on behalf of the Official 
Liquidators asking the Court to proceed to carry out the orders 
pasea by their Lordships of the Privy Council. 


*Misc. Case 36 of 1926 


Maker ps, J. 
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A short history of the case will be necessary to appreciate the 
situation. When the Union Indian Sugar Mills Co. Ltd. was 
ordered by the Court to be wound up, the question arose as to how 
money was to be raised in order to pay off the creditors. The 

e 


usual method was to sell the assets of the company and raise money 


Inpian 

Svaax Mnisand accordingly the method was adopted and advertisements for 
Co. Ir. sale of the Mills were put in papers. For the present moment 
Mxksrji, J. we will skip over what happened, till Mr. Kamlapat appeared on 


the scene with his offers. It may be mentioned here once for all 
that Mr. Kamlapat is the principal actor in the scene and Mr. 
Motilal’s name was joined at his instance, probably because that 
gentleman was 2 partner or relation to Lala Kamlapat. It would 
be enough to continue the history with the name of Mr. Kamlapat 
alone. The offer of Mr. Kamlapat was that he would either take 
a mortgage (with powers of managing agents for ten years) or 
he would purchase the Mills. It was decided at a certain stage 
that Mr. Kamlapat would either be a mortgagee with possession 
of the property or that he would be its purchaser. He was ac- 
ardal put in possession of the same. Ultimately it was de- 
cided that Mr. Kamlapat should be a mortgagee in possession in 
consideration of his advancing Rs.10 lakhs. The consent of the 
shareholders of the company was obtained. Then it was dis- 
covered that the amount of 10 lakhs would not be enough to pay 
the creditors and to meet the costs of liquidation. Mr. Kamlapat 
accordingly offered to pay Rs.62 thousand more, This offer 
was accepted and it was not thought necessary to consult the 
shareholders of the company again. The terms on which Mr. 
Kamlapat was to hold as the mortgagee were settled by the court 
and the Official Liquidators were directed to execute a deed of 
mortgage with possession in favour of Mr. Kamlapat. Mr. Kam- 
lapat was however dissatisfied with the terms of the mortgage as 
settled by the Court and it was also one of his contentions that 
he never undertook to be 2 mortgagee in possession and that he 
was to be a simple mortgagee as also the managing agent of the 
Mills, 

Being dissatisfied with the terms of the mortgage as settled 
by this Court, Mr. Kamlapat went up to their Lordships of the 
Privy Council in appeal. Their Lordships were of opinion that 
the altered scheme of mortgage, viz., a mortgage for 10 lakhs and 
62 thousand rupees should have been put before the shareholders 
for their consent (if they gave one) and their Lordships, there- 
fore, set aside the orders of the court subsequent to the stage at 
which, in the opinion of their Lordships, the scheme should have 
béen put before the shareholders. Their Lordships gave directions 
in the following language: 

A meeting of the shareholders should be summoned to consider 
the amended scheme; and it seems advisable that the scheme 
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as laid before the shareholders should be more detailed than Crm 
before and should reserve the power to the court to approve z2 
modifications. Meanwhile, the proceedings in the liquidation = 
should be confined to the steps necessary for laying the scheme Is re 
before the meeting and reporting thereon to the Court. pao 
Their Lordships expressed the opinion that the proposed mort- Svcs Mas 
gage in favour of Mr. Kamlapat was to be a usufructuary one. Sa 
When the matter came back to this Court, Mr. Kamlapat Maker, J. 
made an application to the Court stating, ` 
they were unwilling to keep the offers made by them or either 
of them open any longer. Your petitioners hereby withdraw 
and revoke such offers unequivocally. 
It is significant that the applicants did not ask for any refund 
of the money (10 lakhs 62 thousand) they had handed over to 
the liquidators. 
On this application being made to the learned Company Judge, 
he directed that the withdrawal of the offer be recorded. The 
learned Judge left it open to the liquidators to take such steps as 
they might be advised. It was in pursuance of this last order 
that the liquidators made the application as stated in the earlier 
part of this order. 
When the application of the Official Liquidators came up for 
hearing, Messrs. Kamlapat and Motilal who had been given pre- 
vious notice of the application appeared by counsel. It was argued 
on one side that it was open to Messrs. Kamlapat and Motilal to 
withdraw the offer and it was argued on the other side that they 
could not withdraw the offer and the directions given by their 
Lordships of the Privy Council must be carried out. 


We have now to determine whether we can allow Messrs. 
Kamlapat and Motilal to withdraw the offer or whether the modi- 
fied scheme of mortgage with possession should be placed before 
the shareholders. We have also to determine whether, in the case 
of any matter going before the shareholders, we should not also 
ask them to consider the offer of purchase made by Mr. Kamlapat, 
in the event they preferred it to the mortgage for 10 lakhs and 
62 thousand rupees. If we decide that the matter should go be- 
fore the shareholders, it would be necessary for us to frame the 

uestions in some detail as to what were the points which the 

areholders should consider as directed by their Lordships in their 
judgment, and we have also to reserve power in suitable language 
to approve modifications. 


The main thing for the present to consider is, whether it if 
open to Lala Kamlapat to withdraw his offer. The main argu- 
ment on behalf of Lala Kamlapat is that a party who has made 
an offer is entitled to withdraw it before it has been accepted by 
the other side, It is urged that it was for the shareholders to ac- 
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cept the offer and as the offers bave not yet gone before them, it 
is open to the person making the offer to withdraw it. On the 
other hand, the contention on behalf of the Official Liquidators 
and Dr. Katju who represented some of the shareholders is that 
Mr. Kamlapat is estopped from withdrawing his offers in the cir- 


Sucar Mnis cumstances of this case. 


Co. Lp. 


The argument on behalf of Mr. Kamlapat presupposes that 


Mukerji, J. he is in the position of a person making a proposal and the share- 


holders are in the position of the person to whom the proposal has 
been made and there is no other party concerned in the affair. 
Their Lordships of the Privy Council have not decided whether 
Section 153 of the Indian Companies Act was applicable to the 
case of the offer made by Mr. Kamlapat, but has directed that 
whether it was applicable or not, the procedure laid down in 
Section 153 should be followed as it was once followed. Looking 
therefore into Section 153, we have to determine the position of 
the shareholders. A reading of Sub-section (2) of Section 153 
will show that a mere agreement on the part of the members or 
shareholders is not enough for the acceptance of a scheme. It is 
ultimately for the court either to sanction it or not to sanction it. 
It may however be argued that, as the modified scheme of mort- 
gage has not yet been put before the shareholders and has not yet 
been sanctioned by the Court, it is open to Mr. Kamlapat to with- 
draw the offer to take a mortgage or to become the purchaser. 
It is, therefore, necessary to examine whether the contention of the 
Official Liquidators and the shareholders that Mr. Kamlapat is es- 
topped is right. 

The plea of estoppel is based on two grounds, First, it is 
urged that Messrs, Kamlapat and Motilal were bound to mention 
before their Lordships of the Privy Council that they intended to 
withdraw the offer, in case their Lordships held that the modified 
scheme of mortgage should go before the shareholders. As matters 
now stand, if the offer is validly withdrawn, this Court will not be 
in a position to carry out the orders of their Lordships of the 
Privy Council. We think that this contention of the liquidators 
is correct, though we would not content ourselves with this opinion 
and would like to enter into the merits of the case and examine how 
far Mr. Kamlapat is estopped by his conduct in the proceedings 
in India the second ground of alleged estoppel. 

In order to find out how far Mr. Kamlapat is estopped from 
withdrawing his offers, it will be necessary to go, with some 
detail, into the previous history of the case. We may state here 
that although there is the Official Liquidators’ petition stating 
certain facts, we have not accepted those facts for the purposes 
of this decision and for two reasons. The statement is not con- 
tained in an affidavit and, at the date of hearing, on behalf of 
Mr. Kamlapat, a petition was put in, stating some facts rather 
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differently. We felt that it was not necessary to take evidence 
either by calling witnesses or by affidavits. We decided to accept 
only such facts as already appeared on the record. 

The references which we are going to make will be refer- 
ences to the paper book printed for the use of their Lordships 
of the Privy Council. “The winding-up order in the case, after 
some contest by some of the shareholders, was made, and two 
gentlemen, being members of the bar, were appointed Official 
Liquidators. Notices for sale were issued by the Official Liquida- 
tors and one of the notices will be found printed as No. 7 
on p. 9. The reserve price was Rs.8 lakhs. On October 23, 
1926, the Official Liquidators made a report to the Court, in which 
they said that the maximum offer so far received by them came 
from two gentlemen, Lala Girdhari Lal and Lala Hazari Lal of 
Jhusi, who offered 11 lakhs of rupees and also to bear all the 
conveyancing charges, which would by no means be small. The 
Company Judge, to whom the application was presented, at a 
late hour, did not decide to accept the offer at once and passed 
orders printed at p. 151. He proposed to confirm the sale on 
November 18, 1926. It was discovered, shortly after, that better 
offers were likely to come and it would not be desirable to con- 
clude the sale with the gentlemen from Jhusi. On November 22, 
1926, the Court had before it at least three offers of importance. 
One was for the sale of the entire property for 11 Jakhs made 
by the Jhusi gentlemen. Another was made by Lala Harkishen 
Lal of the Punjab and the third by Mr. Kamlapat. The last 
mentioned two offers are printed at pp. 17 and 16 respectively of 
the paper book. In the result, on November 22, 1926, the Court, 
by an order, decided that in view of the offers since received, it 
could not sell the property out and out to the Jhusi gentlemen, 
Girdhari Lal and Hazari Lal. They were therefore practically 
sent out of the case. The case was adjourned to November 24, 


1926 for ascertaining certain terms proposed on behalf of Lala. 


Harkishen Lal and it was directed that Messrs. Girdhari Lal, Hazari 
Lal and Kamlapat should also be represented in court on that day. 
The proceedings of November 24, 1926 are printed at p. 19. They 
show that the three parties anxious to obtain the Mills were re- 
presented in Court by learned counsel. After its reconsideration, 
at the request of a learned counsel, the offer of Messrs. Girdhari 
Lal and Hazari Lal was rejected. ‘The several offers then before 
the court were considered and it was ordered that they should 
be placed before the shareholders. These offers are detailed at the 
bottom of p. 19. They were a scheme for carrying on the come 
pany as proposed by Lala Har Kishen Lal. Then there was the 
scheme of Lala Kamlapat about his being the usufructuary mort- 
gagee and managing agent. The third offer was of Lala Har 
Kishen Lal to purchase the entire concern for 11% lakhs of rupees 
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and lastly came the offer of Lala Kamlapat to purchase the entin 
concern for 12 lakhs of rupees. The Court described the offer 
of management and mortgage as “schemes” and fixed December 1 
for the shareholders to consider the four offers already described 
The court then intimated to the public, by a clear order, that i 
was not prepared, thereafter, to receive any further offers unles 
and until the offers then before it had been accepted or rejected by 


, J. the shareholders. In spite of the rejection of the offer of 11 lakh 


of rupees made by Lalas Girdhari Lal and Hazari Lal to purchas 
the concern, their counsel agreed to keep the offers open. 

A meeting of the shareholders was held. A report of th 
proceedings is to be found printed at pp. 22 to 25. Ultimately 
the shareholders accepted ihe scheme of mortgage in favour o: 
Lala Kamlapat. The result was that all other competitors had tı 
leave the field and Mr. Kamlapat was in sole ion of it 
The scheme which is printed at p. 16 was Realy tothe effec 
that Mr. Kamlapat was depositing 114 lakhs of rupees on Novem: 


_ ber 22, 1926 and-would deposit 81% lakhs within a month. Hi 


was accordingly called upon to deposit the balance of 8% lakhs o: 
rupees in two days by an order dated December 20, 1926. Thi 
next day the Official Liquidators rted that they had ascertaine 
the amount of debt payable by the concern and had discovere: 
that the total amount of debt payable would be somewhere nea 
10 lakhs and 62 thousand rupees. The matter accordingly cami 
up before the court on December 21, 1926. The proceeding anc 
the order are printed at p. 29 of the book. It was found tha 
some more money was required and it was stated that i 
Mr. Kamlapat advanced the required sum of money, it would no 
be necessary to sell the property out and out to Mr. Kamlapa 
for 12 lakhs of rupees. For, it was discovered that the schemi 
of mortgage would not meet the situation, as it did not rais 
more than 10 lakhs of rupees. The only other alternative lef 
was to sell the property to Lala Kamlapat, who had made th 
highest offer as the price. On behalf of some of the shareholders 
Mr. Indu Bhusan Banerji, a learned counsel, stated that he hac 
reasons to believe that Lala Kamlapat had the interests of th 
shareholders at heart and he requested the court to defer passin; 
final orders till the Courts reopened after the Christmas holidays 
He suggested that Lala Kamlapat might be given immediate posses 
sion over the Mills on the understanding that either an out anc 
out sale or a mortgage would be effected in his favour in th 
near future. Mr. Kamlapat was not present in person, but wa 
sepresented by his counsel, Mr. Rama Kant Malaviya. He als 
agreed to the postponement of the final order. It was orderex 
that Mr. Kamlapat might be put in immediate possession of th 
Mills and accessories on the understanding that he would be eithe: 
a mortgagee as proposed by him or a purchaser; in either capacit) 
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ie being entitled to possession. The money paid by Lala Har 
Vishen Lal into Court’ was ordered to be returned. The court 
ixed January 7, 1927 for further orders in the case. In pur- 
mance of this order Mr. Kamlapat was put in possession on De- 
zember 24,1926. The report to that effect of the Official Liquida- 
sors is printed at pages 30 and 31 of the paper-book. 

On January 7, 1927 Mr. Kamlapat made an application which 
is printed at page 32. In it he stated that he had seen most of 
che creditors of the company and fully believed that the liabili- 
ties of the company would be discharged in full with 2 sum of 
“upees ten lakhs and thirty seven thousand. Taking another twenty- 
Give thousand as the expenses of liquidation, Mr. Kamlapat agreed 
o pay sixty-two thousand more and to take a mortgage on the 
terms proposed for advancing rupees ten lakhs. He also inti- 
ated that he would keep his offer for purchasing the Mills for 
twelve lakhs of rupees open for another six months. 

On that day, the Official Liquidators made another report, 
chat the total claims received up to that day amounted to ten lakhs 
and sixty-three thousand rupees. The court then passed an order 
(dated January 7, 1927) which is very important. 

The court noted the fact that the Official Liquidators had 
reported that the total amount of the claims received came to 
well-nigh ten lakhs and sixty-four thousand rupees; that Lala 
Kamlapat had made an application estimating the total liabilities 
of the company at ten lakhs and thirty-seven thousand rupees, 
that he had expressed his willingness to advance a further sum of 
rupees sixty-two thousand on the same terms as he had formulated, 
for advance of rupees ten lakhs and that he had agreed to purchase 
the entire concern for twelve lakhs of rupees if it was found that 
the total debts payable by the concern exceeded the sum of 
rupees ten lakhs and sixty-two thousand. The court also noted 
that Mr. Kamlapat had agreed that his offer to purchase at twelve 
lakhs would remain open for a period of six months from Janu- 
ary 7, 1927. Then the court passed the following order. We 
shall only quote the more important passages. The entire order 
is printed at page 35. 

It appears to us that as far as can be foreseen at present, the 
sum of rupees ten lakhs and sixty-two thousand should be suffi- 
cient to meet all valid claims of the creditors including the costs 
of liquidation, and the information accorded to us at present is 
sufficient to justify our thinking that the creditors will run 
no risk if the offer of Lala Kamlapat which has been made today 
is accepted ... 2... We accordingly fix February 28. The 
Official Liquidators shall submit their report on January 28 
Sond bese wad and it will be only for some cogent and some 
unforeseen reason that we shall refrain from passing a final order 
on February 25. That order will either be acceptence of the 
scheme of mortgage or acceptence of rupees twelve lakbs from 
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Lala Kamlapat. We ere not prepared to entertain any alternativ 
scheme of any description at this stage of the proceeding. 

It was found that the sum of rupees ten lakhs and sixty-tw 

thousand proved sufficient to pay all the créditors, some of whon 

agreed, by way of compromise, to receive less than their fu 


suesx Muus Claim. On February 25, the court directed that a mortgage dee 
Co. Lr. be executed in favour of Mr. Kamlapat for the sum of rupees te 
Maker, z, lakhs and sixty-two thousand. The situation, at present, is tha 


the creditors have been paid and a sum of money is in the hanc 
of the Official Liquidators, sufficient to meet the liquidation ex 
penses and expenses of court, unless further litigation is to follow 

The question now is, whether in the circumstances detaile 
above, Mr. Kamlapat is to be permitted to withdraw his offe: 
The withdrawal of the offer involves the return of his money t 
Mr. Kamlapat. It is impossible now for the Official Liquidato: 
to find the money and, on the information furnished b 
Mr. Kamlapat’s counsel, the value of the machinery has cons 
derably gone down and it is not to be hoped for that any sale c 
the property would bring anything like twelve lakhs of rupe 
offered by Mr. Kamlapat. 

In the teeth of the history of the case, as narrated aboy: 
the learned counsel for Mr. Kamlapat has argued that there ca 
be no case of estoppel against his client. His argument was th; 
Section 115 of the Evidence Act did not apply, that his clier 
did not assert the truth of ‘a thing’ and he was not making a 
assertion to the contrary of any of his assertions made before an 
that Section 115 contained only a rule of evidence and nothin 
more. Acceding, without deciding, that Section 115 does n 
apply, it is clear to us that the entire rule of estoppel is not cor 
tained in Section 115 of the Indian Evidence Act. For exampl 
Sections 41 and 43 of the Transfer of Property Act contain rul 
of estoppel. It is, therefore, not right to say that if the preser 
case does not fall within the language of Section 115 of the India 
Evidence Act, Mr. Kamlapat is entitled to withdraw his offer quiet 
ly and, thereafter, to ask for repayment of his money. 

Authorities have laid down from time to time that peopl 
who have induced others to act on the assertion that they wei 
going to act in a particular manner, have not been allowed t 
act otherwise than in the way promised, if the other party hay 
acted in the manner suggested, and have thereby changed the 
position. This was held without any reference to Section 11 
of the Indian Evidence Act. The case of Sarat Chandra Deb > 
Gopal Chandra Laba' decided by their Lordships of the Priv 
Council may be described as one of the leading cases on the Ia 
of estoppel. In that particular case, the party who was held 1 
have been estopped by his conduct held out that the mortgagc 
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was entitled to mortgage the property and the case fell within the 
language of Section 115 of the Indian Evidence Act. But their 1929 
Lordships quoted at page 311 of the report (I. L. R.) the follow- — 
ing passage from a decision of the House of Lords, with approval: jf. 
The doctrine will apply, which is to be found, I believe, in Inoian 
the laws of all civilised nations, that if a man, ether by words Sucan Mus 
or by conduct, has intimated that he consents to an act which Co Em. 
has been done and that he will offer no opposition to it, although Mukerji, J. 
< it could not have been lawfully done without his consent, and he 5 
therefore induces others to do that from which they otherwise 
might have abstained, he cannot question the legality of the act 
he bad so sanctioned, to the prejudice of those who have so 
aa faith to his words or to the fair inference to be drawn from 
is conduct.....+.+ 
The quotation is from Cairncross v. Lorimer’. 
In the case of Amir Ali v. Maherani Inderjit Singh’ the 
appellant’s counsel asked the High Court of Calcutta to confine 
eir decision to one particular point, the counsel having given 
an undertaking that no appeal would be filed to Her Majesty in 
Council. The High Court acceded to the request and decided that 
point alone. By asking the High Court to confine their decision 
to one point only, the appellant obtained an advantage, as des- 
cribed in the judgment. Notwithstanding this undertaking given 
to the court, the appellant filed an ap before Her Majesty in 
Council. It was held that the appeal was not’ maintainable. 
Their Lordships held (at page 207 of the report) that the appeal 
had been brought in violation of good faith and it could not be 
maintained. This case is a sufficient answer to the argument of 
Sir Tej Bahadur Sapru, advanced on behalf of Mr. Kamlapat, that 
whatever his client agreed to do was in the nature of an offer to 
the court, that a court could not be a party to a contract and 
that, therefore, his client was entitled to resile from his offer. 
In the case before their Lordships of the Privy Council it might 
very well have been argued that the High Court of -Calcutta 
accepted the offer of counsel and the court, as such, could not be 
a party to a contract. 
There are numerous cases decided in India where parties to 
proceedings in court have been held bound to respect the under- 
takings given by themselves. Utter Chandra v. Khetra Nath‘ 
was a case in which, in execution of a decree, a certain property 
was sold and the judgment-debtor applied for the setting aside 
of the sale on the ground of irregularity and fraud. It was 
agreed between the decree-holder and the judgment-debtor that - 
the latter should have given him a certain amount of time to 
pay up the decretal amount and that if he failed to pay up, 
the sale should stand good. The judgment-debtor did not pay 
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in full and asked for his application to be tried. The High 
Court held that the judgment-debtor was bound by his agree- 
ment and he was estopped from contesting the legality of the 
sale. This case again is an answer to Mr. Kamlapat’s counsel’: 
argument, that whatever advantage his client received, he re- 
ceived it at the hands of the court and that, therefore, he wa: 
in a position to lawfully withdraw from his offer. 

In the case of Pratap Chandra Das v. Arathoon® the judg- 
ment-debtor was arrested in execution of a decree before the 
time for filing an appeal against the decree had expired. He put 
in a petition to the court agreeing not to prefer an appeal against 
the judgment and the decree-holder agreed: that the judgment- 
debtor might be released from the arrest and might be allowed 
to pay the decretal amount by instalments, The judgment- 
debtor, notwithstanding this agreement, filed an appeal. It was 
held that the appeal could not be maintained by him. A similar 
decision was arrived at by a Full Bench of our own High Court 
in the case of Ananta Das v. Ashburner’. 

It is not ‘necessary to quote more cases. Let us now consider 
the facts of the present case in the light of the law as settled by 
the authorities quoted above. 


We have mentioned that, to start with, Messrs. Girdhari Lal 
and Hazari Lal offered to purchase the entire assets of the com- 
pany for eleven lakhs of rupees. Then appeared on the scene, 
besides others, Messrs. Har Kishen Lal and Kamlapat. Lala 
Harkishen Lal’s terms are noted at page 14 of the paper-book, 
in the order of the court. Lala Har Kishen Lal agreed to be a 
usufructuary mortgagee for a period of ten years, at the end 
of which he offered to return the premises free from all encum- 
brances. He also offered to purchase the entire property for 
eleyen and half lakhs of rupees. As already stated, the terms of 
Mr. Kamlapat’s offers are to be found at page 16 of the paper-book. 
Initially, he offered, besides his offer to be a mortgagee, to purchase 
the property for eleven and half lakhs of rupees. When he found 
that Lala Har Kishen was agreeable to pay that sum, he increased 
his offer of purchase for twelve lakhs of rupees. Mr. Kamlapat, 
by offering more acceptable terms, ousted all competitors from 
the scene and induced the Official Liquidators and the court to 
accept his offers. If he, now, withdraws his offer, on his own 
showing, it would be impossible to get twelve lakhs of rupees 
for the property and it would be impossible to get a man who 


`~ would take a usufructuary mortgage for ten lakhs and sixty-two 


thousand rupees. Sir Tej Bahadur Sapru, on behalf of Mr. 

Kamlapat, stated to us that the machinery with which 

the factory was fitted was meant to manufacture sugar out of 

raw sugar or gur, that the machinery now in vogue and yielding 
'L L R. 8 Cal 455 'L L R 1 All 267 


A. L. J. RB. . HIGH COURT 315 


more profits was 2 machinery which used, instead of raw sugar, Qm 
sugarcanes directly, and that, unless and until a further large i929 - 
sum of money was invested, it was not likely that the concern  —- 
would ever pay. It is, therefore, in view of the change in the ge 
method of manufacture that Mr. Kamlapat is anxious to with- Invan 
draw from his bargain, It may be pure ill-luck that induced Syon an 
him to enter into the bargain, but he cannot dump his own mis- ~~ Z> 
fortune on other people and back out of his undertaking. We Mukerji, J. 
need hardly point out that Mr. Kamlapat has been in possession 
of the entire belongings of the company from December 24, 
1926. If he has been unable to make any profits, that is neither 
here nor there. 
The proceedings before the court which considered the 

several offers made by several persons for taking mortgage of the 
property or purchasing the same may be looked upon as negotia- 
tions between those parties and the Official Liquidators, under the 
supervision of the court. In so far as the court intervened, it 
intervened for the benefit of the Official Liquidators and through 
them for the benefit of the creditors and ultimately of the share- 
holders. The offers that were accepted by the court, were ac- 
cepted on behalf of the Official Liquidators and the offer and 
acceptance may be regarded as a valid and binding contract be- 
tween Mr. Kamlapat and the Official Liquidators, although the 
Judges themselves took a great interest and an active part in the 
settlement of the terms. In the Privy Council case of Amir Ali 
v. Maharani Inderjit Singh’ the offer of the counsel through the 
court was accepted as a valid agreement by their Lordships of the 
Privy Council. Whether, therefore, we look upon the final con- 
clusions as an agreement enforceable in law and, therefore, a con- 
tract, between Mr. Kamlapat on the one hand and the Official 
Liquidators on the other, or whether we say that Mr. Kamlapat 
is estopped from withdrawing his offer, the result is the same. 

The result is that Mr. Kamlapat’s offer to take a mortgage for 
rupees ten lakhs and sixty-two thousand and, in the alternative, 
to purchase the entire concern for twelve lakhs of rupees, must 
go before the shareholders of the company for their approval. 

It seems to us to be abundantly clear that the offer to take 
a mortgage of the property of the company for ten lakhs and 
sixty-two thousand alone cannot go before the shareholders. The 
parties must be restored to the same position in which they were 
before the court accepted Mr. apat’s offer to increase the 
mortgage money by sixty-two thousand rupees. It may be, as 
pointed out by their Lordships of the Privy Council themselves,” 
that the addition of sixty-two thousand rupees to the mortgage 
money might have influenced the judgment of the shareholders. 
They might have preferred an out and out sale of the premises 
and machinery instead of allowing a mortgage for the increased 
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amount. It was only when one of the offers, viz: that of mortgage, 
described as “the scheme” was accepted that the offer of purchase 
fell through. Mr. Kamlapat stated, in so many. words, that he left 
his offer of purchase open for a period of six months. He had to 
keep that offer open, for it was not yet known whether the sum of 


Sucaa Mus rupees ten lakhs and sixty-two thousand would be enough to 


Co. Lr. 


meet all the claims against the company (see page 32, applica- 


Mukerji, J. tion of Mr. Kamlapat and the court’s order at page 35, both 


dated January 7, 1927). 
Their Lordships of the Privy Council have directed that 
the terms for the consideration of the shareholders should be 


in greater detail and there should be reserved a power for the court 


to modify the terms. It is therefore necessary to hear the parties 
further, in order to enable the court to formulate the terms of the 
offers that should go before the shareholders and to formulate 
the language in which the court’s power to interfere is to be re- 
served. thie ademni only determines the procedure which the 
court has decided to adopt, in pursuance of the orders of His 
Majesty in Council, and inspite of the formal withdrawal of 
the offer by Messrs. Kamlapat and Moti Lal. The case should 
ae be put up on November 20, 1929, for the purpose indicated 
above. 


MUL CHAND AND sNoTHER (Insolvenis) 
VeETSUS 
THE OFFICIAL RECEIVER, ALIGARH AND OTHERS 
(Opposite parties)™ 

Provincial Insolvency Act (V of 1920), Sec. 41 read with Sec. 27 and 
Secs. 41(2) (a) and 42(1) (b)—Application by declered insolvent 
for discherge—Order rejecting application withont considering ques- 
tion of conditional discharge—Propriety of—W betber second sppli- 
cation Hes. 

Where after the appellants were declared insolvents, they, in 
compliance with the Court’s directions, applied for discharge, but 
the Insolvency Judge, rejecting their application without consi- 
dering whether they were entitled to a conditional discharge, 
at the following order:—‘Not an anna has been paid. The 
debts are Rs.6,000 or 7,000. The applicants had apparently a 
large business. They have produced no books. They bad some 
zamindari property and some houses which were sold in execution 

A of decrees but only after the amounts due had been expanded by 
delay and unavailing litigation”, and the official receivers reported 
that “a clear discharge cannot be recommended”, beld, (per 
Muxerji, J.) that the order could be interpreted only as an order 
refusing to grant ang sort of discharge and this was not what 
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was contemplated by the legislature. . As no case had been made 
out for branding the applicants with the ignoming of undischarged 
insolvents, the order should be discharged and the Insolvency 
Judge should reconsider the application. 

Ordinarily no second application by the insolvent is contem- 
plated by the law, the first application being sufficient. 

It is only in extreme cases that an insolvent is refused a discharge 
either absolute or conditional or of any kind whatsoever. 

The overriding intention of the legislature is that the debtor 
on giving up the whole of his property shall be free man again, 
able to earn his livelihood and having the ordinary inducements 
to industry. Re Gaskell, [1904] 11 K. B. D. 478 followed. 

[Per Knc, J——The order should be interpreted as refusing 
to grant an absolute order of discharge on the ground specified 
in Sec. 42(1) (b) and the Court had jurisdiction to pass such an 
order. The insolvent was entitled to make a fresh application 
for discharge in case such application were justified by fresh in- 
cumbrances. Mullapalli Gopalen v. Koppoth:l Gopelen Nair, 91 
I. C. 31, Thena Velayathe Nadar v. Subramania Pillai, 109 I. C. 
636 and Tan Seik Ke v. G. A. M. C. T. Firm, 109 I. C. 769 
followed.] 

Fmst APPEAL from an order of J. W. ALLsor Esq., District 
Judge of Aligarh. 

Gopi Nath Kunzru for the appellants. 

Panna Lal for the opposite parties. 

The following judgments were delivered:— 

Muxerji, J.—This is an appeal in an insolvency matter, by 
the insolvents, Mul Chand and Jagannath, who are brothers. 

It appears that the appellants were declared insolvents and they 
were directed to apply for discharge within one year of their ad- 
judication. They accordingly applied and the learned Judge has 
rejected that application. Hence the appeal. 

The judgment of the learned District Judge, who is the 
Insolvency Judge in this case, is rather short and runs as follows:— 

This is an application for discharge. Not an anna has been 
paid. The debts are Rs.6,000 or 7,000. The applicants had 
apparently a large business. They have produced no books. They 
had some zamindari property and some houses which were sold 
in execution of decrees but only after the amounts due had been 
expanded by delay and, unavailing litigation. The applicants are 
not entitled to a discharge. The application is rejected. 

It appears to me that the learned Judge has not taken into 
consideration whether the appellants were not entitled to a condi- 
tional discharge. The Official Receiver reported that under cir- 
cumstances detailed in his report dated March 28, 1928, “a clear 
discharge cannot be recommended”. Evidently, even the Official 
Recetver was not prepared to say that the appellants were not en- 
titled to even a conditional discharge or a discharge, the operation 
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of which may be suspended for some specified time, or whether ar 
order suspending the operation of the order and also attaching con- 
ditions might serve the interests of justice. 

A consideration of the principles on which the law has beer 
framed will enable us to arrive at proper conclusions having re- 
gard to the facts of a particular case. As pointed out by the Court 
of Appeal in the judgment of the Lord Justice Vaughan Williams 


_ in re Gaskel? (to which two other learned Lord Justices concurred) 


After all, the overriding intention of the legislature in all Bank 
ruptcy Acts is that the debtor on giving up the whole of hi 
property shall be free man again, able to earn his livelihood an 
having the ordinary inducements to industry. Sometimes, it i 
not right that the bankrupt should be free immediately; he mus 
pass through a period of probation; and theoretically there ma 
be cases in which he ought not to be free at all, but prime facie 
he is to give up everything he has and on doing that he is to b 
made a free man. 
That being the true principle of bankruptcy laws'it would be onl: 
in extreme cases that an insolvent will be refused:a discharge eithe. 
absolute or conditional or of any kind whatsoever. 
Section 41 read with Section 27 of the Provincial Insolvenc: 
Act of 1920, in my opinion, contemplates the same rule as has bee: 
pointed out by Lord Justice Vaughan Williams. Section 41 o 
the Act says, 
A debtor may at any time after the order of adjudication an 
shall within the period specified by the court apply to the cour 
for an order of discharge . 
This, when read with the provisions of Section 27, viz., that whe: 
an order of adjudication is made, the court must specity a perio 
within which the debtor shall apply for his discharge and the fur 
ther provision that on sufficient cause being shown, the period with 
in which the debtor shall apply for a discharge may be extended 
lead me to the conclusion te there can ordinarily, at least, b 
only one application for discharge. The interpretation that : 
debtor may apply for a second or third time, so long as he ha 
complied with the rule of applying once within the period spe 
cified by the court, is not a valid one. The old law did not re 
quire an insolvent to apply for a discharge and therefore so lon: 
as he did not apply, the court had no hold over him. Now, th 
insolvent is under the obligation of applying for a discharge ani 
then all his previous behaviour will come under the scrutiny o 
the court, including a review of what he has done since he wa 
adjudicated insolvent, to assist the receiver or the court in payin, 
up his debts. If he fails to make an application within the perio. 
Itmited by the court, the adjudication may be annulled with th 
result that the insolvent may be again arrested in execution of th 


decree and be subjected to all the other worries of execution. I 
7(1904] 11 K. B. D. 478 
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more than one application had been in contemplation there would Crm 

be no object in saying in Sub-section 2 of Section 27 that the court 1929 
might, on sufficient cause being shown, extend the period within 

which the debtor should aala Further, the language of the Mor Cn ee 
words in Paragraph 2 of Section 41 indicates that ordinarily a dis- Tum EA 
charge shall be granted, but what would be the nature of the dis- Rucerrrr, 
charge is left to the discretion of the Judge. Arois 

I am not deciding—the question does not arise in this case Mukerjl, J. 
—that where an insolvent’s application for discharge has been to- 
tally refused, he may not, under any circumstances, come in again 
and apply for a discharge. He may, for example, have been able to 
pay his creditors in full, long after his first application was totally 
refused, and he may be allowed to have a full discharge. What 
I do decide is that, ordinarily, no second application by the in- 
solvent is contemplated by the law, the first application being 
sufficient. 

An order like the one passed by the learned ihoia Judge 
can be interpreted only as an order refusing to grant any sort of 
discharge to the applicants and this is not what is, ordinarily, con- 
templated by the legislature. It may be that the appellants’ is an 
extreme case of dishonest behaviour so as to merit that they shall 
continue to be undischarged insolvents for the rest of their days. 
I am not sure whether the learned Insolvency Judge contemplated 
making any such order of far-reaching consequence. If he had 
meant to pass such an order, he would surely have written a longer 
order explaining all that appears against the applicants. On the 
report of the official receiver and on the facts mentioned in the 
learned Judge’s order, no case has been made out for branding 
the applicants with the ignominy of undischarged insolvents and 
burdening them with the disabilities of such persons, for their 
whole life. In my opinion, the order of the learned Insolvency 
Judge should be discharged and the case sent back to him with the 
direction that he should reconsider the application and having re- 
gard to the remarks contained in this judgment, he should ap- 
proach the case with a fresh mind and pass proper orders. I 
would make the applicants pay their own costs in this Court and 
in the court below. 

Kine, J.—I concur in the proposed order, but am not pre- 
pared to endorse the view that when an insolvent has applied for 
discharge within the period specified in the order of adjudication 
under Section 27(1), and his application has been refused, then 
it is not open to him to make a further application for discharge 
and he must remain an undischarged Dekat for life. ° 

I interpret the order under~appeal as refusing to grant an 
absolute order of discharge on the ground specified in Section 
42(1) (b). The court had jurisdiction to pass such an order, 
since under Section 41(2) (a) the court is expressly empowered 
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to refuse an absolute order of discharge. 

In my opinion such an order does not prevent the insolvent 
from making a fresh application for discharge in case such ap- 
plication were justified by fresh incumbrances. The refusal of 
an absolute order of discharge is distinct from the absolute refusal 
of an order of discharge. The language of Section 41(1) seems 
to me sufficiently wide to cover a fresh application made after the 
refusal of an application made within the period specified. 

Moreover this view appears to have been consistently taken 
by the High Courts, ie., it has been.taken in every reported case 
which has come to my notice. 

In Mullapalli Gopalan Nair v. Kappothil Gopalan Nair’ a 
Full Bench of the Madras High Court held that there is nothing 
in Section 44 of the Provincial Insolvency Act, 1907, to warrant 
the suggestion that an application for discharge when refused is 
refused for ever, and that no later application on renewal of the 
former application can be made. 

Section 44 of the Act of 1907 corresponds to Sections 41 and 
42 of the Act of 1920, and the slight amendment of the old Sec- 
tion does not seem to have the effect of rendering the Full Bench 
ruling obsolete, or of less authority. 

In Thana Velayatha Nadar v. Subramania Pillai’ a single Judge 
of the Madras High Court held that the dismissal of the application 
for discharge (under Section 41(2) (a) of the Act of 1920) will 
not prevent the insolvent from presenting further applications for 
discharge at any later time. 

In Tan Seik Ke v. C. A. M. C. T. Firm‘ a Division Bench of 
the Rangoon High Court held that the refusal of an application 
for discharge does not prevent the insolvent from renewing his 
application for discharge in case fresh circumstances might justify 
him in doing so. 

In view of this consensus of judicial opinion, which seems to 
me correct, I cannot endorse the contrary opinion expressed by 
my learned brother. : 

I do however agree with him that the court’s order is not al- 
together satisfactory. The learned District Judge did not ex- 
pressly state that he was only refusing an absolute order of dis- 
charge, and it is not clear whether he considered. the advisibility 
of granting a conditional discharge, or of suspending the operation 
of the order for a specified time. On these grounds I agree tc 
the order proposed. 
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PHOOL KUARI (Plaintiff) 
versus 
BHAGWAN DAS anD oTHers (Defendants)* 
Mortgage—Suit by second morigagee—Prior mortgagee tmpleaded— 

Form of decree to which second mortgagee entitled—Civil Pro- 

cedure Code (V of 1908), Or. 43, Rr. 1 end 12. 

Where, in a suit by a second mortgagee to which prior mort- 
gagee was a party, the plaintiff prayed that the amount due to 
him might be realized by sale of mortgaged property, beld, 
that the plaintiff was entitled to a decree for sale of the mortgaged 
property subject to the lien of the prior incumbrancer. Kenti 
Rem v. Kutubuddin Mabomed, L L. R. 22 Cal. 33 followed. 
Manober Lal v. Rem Babu, L L. R. 34 All. 323=9 A. L. J. R. 
323 referred to. 

Seconp APPEAL from a decree of S. M. Mm Esq., Addi- 
tional Subordinate Judge of Moradabad, confirming a decree or 
Basu Kunwar Banapur, Munsif of Bijnor. 

Kailas Nath Katju for the appellant. 

Vishwa Mitra for the respondents. 

The judgment of the Court was delivered by 

Kine, J.—This appeal arises out of a suit to recover the 
money due on the basis of a hypothecation bond dated Novem- 
ber 10, 1918. 

The suit was not contested by the mortgagors but defend- 
ant No. 9, Bhagwan Das, was impleaded as a subsequent mort- 
gagee of a portion of the mortgaged property, namely, the property 
which is situated in mahal “yellow Bhagwan Dei” of mauza 
Fatehpur Asl. 

Bhagwan Das pleaded that he had priority in respect of his 
mortgages and it was found as a fact that he held two usufruc- 
tuary mortgages of a date earlier than the date of the mortgage 

-in suit. He contended that the plaintiff should not be allowed 
to bring the property to sale without paying him the mortgage 
money due on his prior mortgages. 

The trial court granted to the plaintiff a decree for sale on 
condition that the plaintiff should pay Rs.1,500 to the prior 
mortgagee, Bhagwan Das, and ordered that in case of failure by 
the plaintiff to make such payment the suit shall stand dismissed 
with costs. 

The decree was upheld on appeal Py the learned Additional 
Subordinate Judge of Moradabad. 

It has been contended before us in second appeal by the 
plaintiff that the decree of the trial court (which has been upheld 
by the lower appellate court) is defective in that it compels the 
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puisne mortgagee to redeem the prior mortgagee as 2 conditio: 
of bringing the property to sale. The contention is that th 
proper decree to pass would be to decree the sale of the propert 


too. Koan jn suit subject to the prior mortgages. 
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On this point we think that the contention of the learnes 
advocate for the appellant is well founded. The lower appellat 
court relied upon a ruling in Manober Lal v. Ram Babu’. Tha 
was a case in which the defendants were the auction-purchaser 
of properties sold in execution of a decree obtained upon a prio 
mortgage and the plaintiff was seeking to bring the property t 
sale on the basis of his subsequent mortgage. It was held i 
that case that the plaintiff had no absolute right to bring th 
property to sale in satisfaction of his mortgage subject to th 
prior mortgage and that in the circumstances he ought to redeen 
the prior mortgage before bringing the property to sale. 

In our opinion this ruling can be distinguished from th 
present case ’on the facts. In the case now before us the prio 
mortgagee Has not brought a suit upon his mortgage and th 
interests of mortgagor and prior mortgagee are still, separate 
In the case upon which the ruling was passed the’ auction-purchase 
had acquired the rights both of the mortgagor and of the prio 
mortgagee. The ruling proceeds upon its special facts which ar 
quite different from the facts of the case now under considera 
tion. 

On the other hand, we have been referred to the ruling i 
Kanti Ram v. Kutubuddin Mabomed’, That was a suit by 
second mortgagee to which the prior mortgagee was a part 
and the plaintiff prayed that the amount due to him might t 
realised by sale of he mortgaged property. The courts belo 
dismissed the suit holding that the plaintiff was not entitled t 
sell the mortgaged property without redeeming the prior mort 
gage. It was held that this view was erroneous and that th 
plaintiff was entitled to a decree for sale of the mortgaged prc 
perty subject to the lien of the prior encumbrancer. The fact 
of that case are on all fours with the facts of the case before u 
Although the ruling is an old one it has`not been shown to t 
that it has ever been dissented from and in our opinion it is sti 
good law. 

Under Order 34, Rule 1 it is expressly provided, in tt 
explanation, that a puisne mortgagee may sue for sale withot 
making the prior mortgagee a party to the suit. That impli 
that on a decree for sale by a puisne mortgagee the decree woul 
ordinarily be for sale of the property subject to the prior mortgag 

e interests of the prior mortgagee cannot be affected by 
decree given upon such terms. If the prior mortgagee is im 
pleaded by mistake (as happened in the present case becau: 
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the plaintiff was under the impression that Bhagwan Das was a 
puisne mortgagee and not a prior mortgagee) we do not think 
that the mere fact that the prior mortgagee is a party to the suit 
will affect the nature of the decree’ which should be passed. In 
our opinion the learned advocate for the appellant is correct 
in contending that the proper decree would be for sale of the 
property subject to the prior mortgages. : 

Order 34, Rule 12 shows that, if the prior mortgagee con- 
sents, then the property can be sold free from incumbrances on 
condition that the prior mortgagee will have the same interest in 
the sale proceeds as he had in the property. sold. A decree on 
those terms would not seem to be proper in the present case 
because the prior mortgagee has not expressly consented to the 
sale of the property free from incumbrances. 

The proper decree therefore will be for sale of the property 
subject to the prior mortgage. As the prior mortgagee is a 
usufructuary mortgagee it is clear that the auction-purchaser will 
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not be able to get possession of the property without redeeming ` 


the prior mortgages. The interests of the prior mortgagee there- 
fore will in no way be affected. 

It has also been argued that even if the views taken by the 
courts below were correct there was no justification for dismissing 
the suit for sale completely if the plaintiff failed to pay up the 
mortgage money due to Bhagwan Das. He held a mortgage 
in respect of only part of the property mortgaged in the plaintiff’s 
mortgage deed. At the most, therefore, de court should have 
dismissed the suit for sale in respect of the property covered by 
Bhagwan Das’s mortgage-bonds. ; 

In our opinion this argument also is valid, but in view of 
our decision on the first contention it does not affect the result. 

The respondent Bhagwan Das mortgagee is dead and in his 
place his son has been substituted. Mr. Vishwa Mitra was ap- 
pointed as advocate on behalf of Bhagwan Das but has not been 
appointed on behalf of the son who is therefdre unrepresented 
in this appeal. 

We allow the appeal and decree the plaintiff’s suit for sale 
of the mortgaged pro subject to the prior mortgages held 
by Bhagwan Das or his representative. e plaintiff-appellant 
will get his costs in this Court and in the court below from 
Bhagwan Das, defendant No. 9, or his representative. The 
order as to costs of the trial court will hold good. Let a decree 
be prepared accordingly under Order 34, Rule 4. The period 
for payment will be six months from today’s date. 

Appeal alowed 
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SOHAN LAL (Plaintiff) 
; versus 
RAGHUBIR SAHAI AND ANOTHER (Defendants) * 


Contract Act (IX of 1872), Sec. 10—Legal formalities to be fulfilled 
to create lisbility—Tenancy Act of 1901, Sec. 47—Agreement to 
enbaence rent—Registration of —When necessary—Registration Act 
(XVI of 1908), Sec. 17—Applicability of. 

It is not every agreement that is binding on a party to it, 
simply because he agreed to it. Where the law says that a cont 
tract, to be effective, should be executed in a particular way 
and where certain formalities are laid down to be gone through 
before a certain liability is created, those formalities cannot be 

i with. 

Under Sec. 47 of the Tenancy Act non-registration of an agree- 
ment to’enhante rent is fatal to a person claiming the enhanced 
rent, iispite of the fact that the terms had been embodied in a 
decree. Dhanpat Ras v. Pooren, 26 A. L. J. R. 455 followed. 

Per Boys, J.—Where material, which does not concern the 
subject-matter of the suit, has been embodied in a decree, there 
is no necessity for registration; and the document embodying 
that material can be given in evidence and used as a proof of 
title. 

SECOND APPEAL from a decree of E. T. THURSTON ESQ., 
District Judge of Budaun, reversing a decree of Mr. Asput Ra- 
sH, Assistant Collector first class of Budaun. 

Nibal Chand Vaish for the appellant. 

Baleshweari Prasad for the respondents. 

The following judgments were delivered:— 

Muxeryi, J.—This is a plaintiff’s appeal and arises out of a 
suit for recovery of arrears of rent instituted by the appellant 
against the respondents. 

The claim was that the defendants were liable to pay rent at 
the rate of Rs.171-8-0 per year. The defence was that this rate 
could not be charged, and the annual rent payable was Rs.90. 

To prove the defendants’ liability to pay the sum of Rs.171- 
8-0 per annum, the plaintiff put into evidence a decree passed on 
compromise dated October 9, 1918. It appears that a few years 
ago the plaintiff brought a suit against” the defendants for their 
ejectment, as non-occupancy tenants. The parties agreed that 
the defendants should pay, in future, an enhanced rent at the rate 
of Rs.171-8-0 per annum instead of Rs.90, which they had been 
paying up till this suit, provided the plaintiff agreed to confer on 
the defendants the status of occupancy tenants. The terms were 
recorded in the decree that was passed, though the decree resulted 
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in the dismissal of the suit which, as I have said, was one for eject- 
ment of the defendants. 

The plaintiff having relied on this compromise, the defence 
is that the agreement to pay the enhanced rent, not having been 
registered as required by Section 47 of the Agra Tenancy Act 
of 1901, it, the agreement, did not bind the defendants, and the 
plaintiff could not enforce the terms of the said agreement. 

The contention of the defendants found favour with the 
lower appellate court, though it did not find favour with the court 
of first instance, which decreed the suit in its entirety. 

In this Court it has been contended that the learned appellate 
Judge has overlooked the fact that the terms had been entered in 
a decree. Reliance has been placed on the case of Hemanta Kumari 
Debi v. Midnapur Zamindari Co.’. 

In this case which was decided by their Lordships of the 
Privy Council, the facts were briefly these. The appellant before 
their Lordships brought two suits, one against the, Secretary of 
State for India, and the other against Watson, and Co. Both 
were suits in ejectment. In the suit which had been instituted 
against Watson and Co, it was agreed that Watson and Co. should 
admit the title of the plaintiff, and the plaintiff (the appellant 
before their Lordships of the Privy Council) should lease out, in 
consideration of acknowledgment of a title, the lands in suit to 
Watson and Co. It was further agreed that, if the plaintiff suc- 
ceeded in her suit against the Secretary of State for India in Council 
she would grant a lease of the property claimed by her in that 
suit, to Watson and Co. The plaintiff having succeeded in her 
suit against the Secretary of State for India, Watson and Co. 
brought this suit, which went up before their Lordships of the 
Privy Council, for specific performance of the contract as embo- 
died in the terms of the decree. The defence was that the agree- 
ment was an agreement of lease, and therefore the agreement to 
be valid was bound to be registered. The further contention was 
that as the decree in Watson’s case had not been registered, the 
terms embodied in the decree could not be proved by the produc- 
tion of a copy of the decree. Their Lordships of the Privy Council 
pointed out that, under the provisions of the Registration Act 
itself, a decree did not require registration, and, therefore, the 
provision in Section 49 of the Registration Act, that documents, 
which required to be registered by the law of registration, could 
not be admitted into evidence if they happened ‘to be unregistered, 
did not apply to a decree which, as I have stated, did not require to 
be ‘registered under the law of registration. It was contended be; 
fore their Lordships that the agreement as to leasing out the lands 
which had been claimed against the Secretary of State was no 
part of the operative portion of the decree. Their Lordships 
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pointed out again that a decree would not cease to be a decree 
simply because it contained matters which did not form a part of 
the operative portion of the decree, In the result, their Lordships 
agreed with the Calcutta High Court that the terms of the agree- 
ment between the parties could be proved by the production of 
the copy of the decree. 


In this particular case before us there is no question as to the 
admissibility of the agreement entered into between the parties. 
The terms of the agreement would be admissible in evidence whe- 
ther they were embodied in the decree or not, and whether the 
deed was registered or not. The terms at which the parties arrived 
in the ejectment suit are before us. The question that has to: be 
answered is, whether the agreement creates a binding liability on 
the defendants. It is not every agreement that is binding on a 
party to it, simply because he agreed to it. Where the law says 
that a contract, to be effective, should be executed in a particular 
way:—.g., a mortgage;has to be effected not only by the execu- 
tion of a document, bit by also it being registered and attested 
by two witnesses,—where certain formalities are laid down to 
be gone through before a certain liability is created, those formali- 
ties cannot be dispensed with. A registered but unattested mort- 
gage-deed will be ‘admissible in evidence, but not create a valid 
mortgage, and bind the property. As I have said, in this case, 
there is no question of admissibility of any document into evidence. 
The terms of the agreement are before us, and the sole question 
is whether the agreement, as agreement, is binding on the defend- 
ants, and will make the defendants liable to pay an enhanced 
rent. Section 47 of the Tenancy Act of 1901 lays down that 
where an agreement to enhance rent is arrived at, it would be 
binding on the parties, only where it is registered. If that be 
so, the want of registration, in my opinion, is fatal to the plaintiff’s 
claim. . 

A similar case came up before myself and my brother Boys, J. 
in Dbanpat Rai v. Pooran’. The facts are indistinguishable; 
but the Privy Council case quoted above was not cited before 
us. As I have already indicated, the Privy Council case does not 
make any difference at all, 

In the result I would dismiss the appeal with costs. 

Boys, J.—In view of the fact that I agree with the conclusion 
arrived at by my brother Mukerji, J., it is unnecessary for me 
to make more or few observations, Looking at the matter broadly 
we find that where material, which does not concern the subject- 
matter of the suit, has been embodied in a decree, there is no ne- 
cessity for registration. This means in effect that the document 
embodying that material can be given in evidence, and that means 
that-it can be used as proof of title. I can see no difference in 
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principle and that has been my only difficulty, between allowing 
embodiment in a decree to have the effect of dispensing with 
the necessity for registration which is otherwise called for by 
Section 17 of the Registration Act and allowing embodiment in 
a decree to have the effect of dispensing with the necessity for 
registration called for by Section 47 of the Tenancy Act. But 
in the former case the exemption from necessity for registration 
is, once it has been found that the matter is embodied in a 
decree, and in view of their Lordships’ ruling of the Privy Council, 
a matter of statutory enactment. It may be that if it had occurred 
to the legislature, it would have enacted that embodiment in a 
decree equally dispensed with the necessity for registration called 
for by Section 47. But it has not so enacted, and in view of the 
great importance rightly attaching to registration, I do not feel 
justified in extending the mee of the enactment in Section 
17 (2) (vt) of the Registration Act to Section 47 of the Tenancy 
Act, however strong may be the logical argument that the same 
principle governs both cases. ae 
By THE Court—The appeal is dismissed with costs. 
Appeal. dismissed 


RANI KUNWAR (Defendant) 
Versus 
MAHBUB BAKSH (Pleintiff)* 

Contract Act (IX of 1872), Secs. 20 and 65—Sale—Agreement—Perties 
under mistaken but bonest belief as to an essential tem—Agreement 
brvalid—Damages—Refund of sale consideration but not interest 
on it. 

Where after building a house on land purchased from defendant, 
plaintiff discovered that the real owner of the land was not the 
defendant but a third person and it was further a fact that both 
Parties were under a mistaken but honest belief that the land 
sold did belong to the defendant, eld, that the case came under 
Sec. 20 of the Contract Act, that the remedy for the vendee lay 
under Sec. 65 and that he was entitled to a return of the sale 
consideration but not to any interest or further damages. 

First APPEAL from an order of Basu KauLesHwar NATH 
Rat, Judge of the Court of Small Causes, exercising the powers of 
a Subordinate Judge of Cawnpore. 

Kailas Nath Katju for the appellant. 

Kamalakanta Verma for the respondent. 

The judgment of the Court was delivered by > 

Benner, J.—This is a first appeal by Mst. Rani Kunwar de- 
fendant from an order of remand passed by the lower appellate 
court. The suit was brought by Mahbub Baksh plaintiff, and he 
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claimed Rs.2,762-15-0 made up of Rs.i1,100, the consideration of 
two sale-deeds by the defendant to him and the costs of litigation 
between the plaintiff and the zamindar Ganga Prasad. The two 
sale-deeds were executed by the defendant on February 23, 1924 
and March 31, 1924 in favour of the plaintiff. Each sale-deed 
purported to be of a plot of land 10 biswas in area, old number 
1473, for the purpose of building a house. In the first sale-deed, 


. boundaries were given and in the second sale-deed no boundaries 


were given. The plaintiff began to build his house and objections 
were made by Ganga Prasad, zamindar, and Ganga Prasad brought 
a suit against the plaintifl and a compromise was entered into with 
him by which the plaintiff admitted that the land on which he 
built his house was not the land which he purchased from the de- 
fendant Mst. Rani Kunwar but was land which belonged to Ganga 
Prasad. Accordingly the plaintiff took the land on a lease from 
Ganga Prasad. 

The court of first instance dismissed the present suit on the 
ground that the allegations of the plaintiff that the land had been 
demarcated by the agent of the defendant and shown to him 
were not true. The lower appellate court, while upholding this 
finding of fact of the court of first instance, has come to a con- 
trary finding on the first issue and has remanded the suit for dis- 
posal under the remaining issues and for determination as to whe- 
ther the plaintiff is entitled to damages. 

The first issue was whether the defendant was the owner in 
possession of the property sold by her to the plaintiff by means of 
the two sale-deeds dated February 23, 1924 and March 31, 1924 
respectively. It is admitted that the defendant is a zamindar and 
owner of old plot No. 1473, area 7 bighas 11 biswas. This plot 
is barren land and there is no demarcation on the spot between it 
and old plot No. 1472 which is owned by the zamindar Ganga Pra- 
sad. e lower appellate court has come to a finding of fact that 
on the western sides of Nos. 1473 and 1474 (lying to the south- 
east of No. 1473) there is a road. That road is not marked on 
the map Ex. 13, but the lower appellate court made a local ins- 
pection and came to its finding of fact on its local inspection 
and on the evidence before it which was partly oral and partly 
documentary. It is not therefore open to us on second appeal to 
differ from this finding of fact. 

It is further found as a fact by the lower appellate court that 
the land on which the plaintiff built his house is situated to the 


_ west of that road or track, and also that there are two houses of 


Husain Baksh and of Karim Baksh which also lie to the west of 
that track and outside the plot old No. 1473 owned by the de- 
fendant. 

The lower appellate court finds that the defendant was not 
certain of the position of her plot and though as a matter of fact 
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her plot lay to the east of the road, she was under the impression 
that it lay to the west of the road and under that impression she 
had given two small pieces of land both of which lie to the west 
of the road to Husain Baksh and Karim Baksh to build houses and 
that the house of Husain Baksh was ready wheħ the plaintiff 
bought his first plot of 10 biswas. The plaintiff also wanted to 
build a house to the south of Husain Baksh. ‘Accordingly we 
find in the first sale-deed of February 23, 1924 that the eastern 
boundary is given as “the limit of the land sold and the way”, 
and the northern boundary is given as “the land sold and then 
the house of Husain Baksh”. 


According to these boundaries, the plot of 10 biswas sold 
lies to the south of Husain Baksh’s house and to the west of the 
way or road and accordingly it does not lie within old No. 1473 
which belonged to the defendant. In the next sale-deed a month 
later on March 31, 1924, the finding of fact is that the land 
sold was to the south of the first 10 biswas sold by the defendant. 
It is a fact that the second sale-deed did not give any boundaries, 
but apparently the parties did not consider it necessary, as the 
house of the plaintiff was then ready or in course of erection. 


The finding therefore of the lower appellate court is that 
the one bigha over which the house was built by, the plaintiff 
and which was bought from the defendant did not belong to the 
defendant and that both parties were under a mistaken but ho- 
nest belief that the land sold did belong to the defendant. 
The case therefore came under Section 20 of the Indian Contract 
Act, 

where both the parties to an agreement are under a mistake as to 

a Paii of fact essential to the agreement, the agreement is 

voi 
The remedy for the vendee would lie under Section 65 which lays 
down that when an agreement is discovered to be viod, any per- 
son who has received any advantage under such agreement or 
contract, is bound to restore it. In the present case the claim of 
the plaintiff would legally be for return of the sale consideration 
in the two deeds, i.e., Rs.1,100. There is nothing in the Contract 
Act or any law which gives the plaintiff 2 right to claim any fur- 
ther damages except return of the purchase money, and the plaint- 
iff is not entitled to any interest. - 

We consider therefore that the order of remand is a correct 
order and we dismiss this appeal from order. Under the circums- 
tances of the case, as it arose from a mutual mistake, we consider 
that it will be fair if parties pay their own costs of this appeal. 

f Appeal dismissed 
42 
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JANG BAHADUR (Objector) 


BHAGAT RAM SHEO “PRASAD (Opposite party)* 
Civil Procedure Code (V of 1908}, Or. 21, R. 89—Mortgagee’s interest 
in usufructusry mori gage—Amounts to immovable property. 

A mortgagee’s interest in 2 usufructuary mortgage is an immov- 
able property within the meaning of R. 89, Or. 21 of the Civil 
Procedure Code. 

Karim-un-nissa v. Phul Chend, L L. R. 15 ALL 134 and Lal 
Umra Singh v. Lal Singh, L L. R. 46 All. 917 distinguished. 
Chullile Peetikayil Nemmad v. Othenam Nimber, 27 Mad. L. J. 
239 dissented from and Paresh Neth Sinba v. Nabogopal Chatto- 
padbya, I. L. R. 29 CaL 1 followed. 

FRST APPEAL from an order of Basu Ram Ucran Lat SRI- 
VASTAVA, Subordinate Judge of Basti. 

Akhter Husain Khon for the applicant. 

Peary Lal Banerji for the opposite party. 

The judgment of the Court was delivered by 

Mux, J.—This is a judgment-debtor’s appeal arising un- 
der the following circumstances:— 

The appellant, Jang Bahadur, held a usufructuary mortgage 
over a considerable property, the amount of the mortgage being 
over Rs.35,000. The respondents, holding a simple money decree 
against the appellant, got the interest of the appellant as mortgagee 
attached and sold. The sale was effected for Rs.2,500 only and 
the respondents themselves made the purchase. The appellant 
applied for the setting aside of the sale, on the ground of fraud. 
The application was not heard on the ground that Order 21, Rule 
89 of the Civil Procedure Code had no application, inasmuch as 
the property sold was movable property. 

The appellant challenges the correctness of this decision and 
the only question which we have to answer in this appeal is whe- 
ther the mortgagee’s interest in a usufructuary mortgage is im- 
movable property within the meaning of Rule 89, Order 21 of 
the Civil Procedure Code. 

In our opinion the answer to the question can be found out, 
from two sources. Either the answer will be furnished by the 
Transfer of Property Act which defines a mortgage or from the 
General Clauses Act which defines immovable property. Which- 
ever source we look into, we find that the answer will be the same. 

Under Section 58 of the Transfer of Property Act a mortgage 
ig a transfer of an interest in an immovable property. It follows, 
therefore, that what the mortgagee holds is a part of the interest 
in immovable property originally owned by the mortgagor. If 
we look to the definition given in the General Clauses Act (for 
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the Civil Procedure Code itself gives no definition) we find it as 
follows:— 
Immovable property shall include land, benefits to arise out 
of land : 

The definition of usufructuary mortgage as given in Section 
58 of the Transfer of Property Act shows that the mortgagee is 
entitled to take possession of the property and to receive the rents 
and profits in payment of his mortgage money. Obviously, his 
interest is something which arises out of land. It has been conceded 
before us that at the date of the attachment and sale the judg- 
ment-debtor was in possession and his name was recorded in she 
khewat. 

Several cases have been cited before us by the learned counsel 
for the respondents. Among these two come from this Court. 
The one, Kariin-un-nissa v. Phul Chand’, was a case of a simple 
mortgage and nothing was said there which might possibly apply 
to a usufructuary mortgage. The other case, Lal Umra Singh v. 
Lal Singh", proceeded entirely on the consideration of ‘the incidents 
of a simple mortgage. It may be that, if we apply the definition 
of mortgage as given in the Transfer of Property Act, a simple 
mortgage and usufructuary mortgage will stand on the same foot- 
ing. Whether they do so stand or not for the purposes of the 
Civil Procedure Code, we need not decide. It is enough to say, 
that there are essential differences between the incidents of a 
simple mortgage and those of a usufructuary mortgage. If we 
apply the definition, as given in the General Clauses Act, a differ- 
ence might possibly be drawn between a simple mortgage and a 
usufructuary mortgage. The two cases from this Court there- 
fore are no sure guide, We express no opinion as to their correct- 
ness or otherwise, . 


In Madras it seems to have been definitely held that a simple 
mortgage and a usufructuary mortgage stand on the same foot- 
ing, where the nature of the mortgagee’s interest is concerned. 
It has been held there that in both cases the interest is 2 movable 
property. The latest Madras case seems to be Chullile Peetikayil 
Naminad v. Othenam Nimber’ which regards the point as settled 
by authorities in that Court. The Bombay High Court seems to 
have taken a different view as also the Calcutta High Court. 
There is a Full Bench decision of the Calcutta High Court, 
Paresh Nath Sinba v. Nabogopal Chattopadhya' which, al- 








though given under the old Civil Procedure Code, would be an : 


authority for the proposition that the mortgagee’s interest in a 
usufructuary mortgage is an immovable property within the mean? 
ing of the Civil Procedure Code. 

We hold that the property sold was immovable property with- 
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Crm. jn the meaning of Order 21, Rule 89 of the Civil Procedure Code 

“399 and the appellant’s application should have been heard on its merits. 

We set aside the order of the court below and remand the case 
Jamo to it for disposal according to law. Costs here and hitherto will 

Banat abide the result. 

BHAGAT Ram Order set aside 





Cr CHOTEY LAL (Plaintiff) 
versus 
MOHANIAN AND ANOTHER (Defendants)* 
Dec. 16 Transfer of Property Act (IV of 1882), Sec. 58—Possession of occupancy 
ie lend trensferred for 5 years at a given rent in lien of loan advanced 
—Trensaction not amounting to usufructuary morlgege. 

Where there was an arrangement between the plaintiff and his 
father on the one hand and the defendants on the other, under 
which the latter borrowed Rs.127-8-0 from the plaintiff and 
passed a simple money bond in his fayour and executed a Jease 
subletting their occupancy land to the plaintiff’s father for five 
years, the understanding being that the interest payable on the 
sum advanced would be set off against the rent payable under 
the sub-lease, and it wes found that the profits derived from the 
occupancy land were just sufficient to pay the interest, beld, that 
the transaction did not amount to a usufructuary mortgage of 
an occupancy holding end therefore plaintiff was entitled to the 
entire principal due on foot of the bond. 

Unless there is a transfer of an interest in specific immovable 
property for the purpose of securing payment of money advanced, 
there can be no usufructuary mortgage. 

Nidhe Sab v. Murli Dbar, I. L. Ro 25 AlL 115 at 119, Pooran 
Singh v. Jai Singh, 17 I. C. 522, Her Prasad Tiwari v. Sheo 
Gobind Tewari, I. L. R. 44 All. 486=20 A. L. J. R. 318 and 
Rem Protap Rai v. Ram Phal Tels, 18 1. C. 9 referred to. 

The essential difference between a case where 2 creditor has 
been held not entitled to recover what he advanced and the one 
like the present is that, in the former the undertaking to repay 
a certain sum advanced by the plaintiff being an integral part of 
a void transaction, the creditor cannot recover, either on a personal 
covenant contained in the bond or otherwise; while in the latter 
the rights and liabilities arising out of the loan transaction and 
the sub-lease are separate and distinct and no part of the transac- 
tion can be considered as opposed to any provision of law, though 
the transaction as a whole may, in some particulars, resemble a 
usufructuary mortgage. 

Crvit Revision from an order of F. Rusramyt Esq., Judge 
of the Court of Small Causes of Bareilly. 
G. S. Pathak for the applicant. 
Sarkar Babadur Jokari and Sarup Chandra for the opposite 
*Civ. Rev. 278 of 1929 
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parties, 

The following judgment was delivered by 

NIAMATULLAH, J.—The plaintiff-applicant brought the suit 
out of which this revision has arisen for recovery of Rs.182-8-0 
on foot of a bond, dated June 9, 1922, executed by the defendant- 
respondents. The principal amount alleged to have been ad- 
vanced under it was Rs.127-8-0. The remaining sum repre- 
sents the interest. ; 

The defence was that the defendants borrowed Rs.120 from 
the plaintiff and made over 18 bighas of their occupancy land 
to the plaintiff for five years for satisfaction of the loan evidenced 
by the bond in suit, which has been satisfied in full. 

The learned Judge of the court of small causes, whose decree 
is sought to be revised, has held that Rs.127-8-0 was advanced, 
as alleged by the plaintiff, that 18 bighas tenancy land was made 
over by the defendants to the plaintiff’s father for five years and 
that the profits derived from the occupancy land were just suff- 
cient to pay the interest. He held accordingly that the entire 
principal Rs.127-8-0 was due. In this view the transaction 
substantially amounted to one of usufructuary mortgage of occu- 
pancy land and was, therefore, void. The plaintiff was held not 
entitled to recover the amount due under the bond. ‘The plain- 
tiff has applied in revision. 

The learned Judge of the court below has accepted the evi- 
dence of one of the defendants in arriving at his finding of fact. 
He stated that a lease for five years was executed by the defend- 
ants in favour of the plaintiff’s father and a bond bearing a date 
one and a half months after the lease was executed in favour of 
the plaintiff simultaneously with the lease. The learned Judge 
has disbelieved him in so far as he stated that the entire loan, 
principal and interest, would be deemed satisfied at the end of five 
years. The conclusion, therefore, arrived at by the learned Judge 
is this: There was an arrangement between the plaintiff and his 
father on the one hand and the defendants on the other, under 
which the latter borrowed Rs.127-8-0 from‘ the plaintiff and 
passed a simple money bond in his favour and executed a lease 
subletting their occupancy land to the plaintiffs father for five 
years, the understanding being that the interest payable on the sum 
of Rs.127-8-0 advanced will be set off against the rent payable 
under the sub-lease. The learned Judge of the court below is of 
opinion that the transaction, taken as 2 whole, amounts to a usu- 
fructuary mortgage of an occupancy holding. I am unable to en- 
dorse that view. Under Section 25 of the Agra Tenancy Act (JI 


of 1901), an occupancy tenant is permitted to sub-let his holding 


for a term not exceeding five years. The transaction of sub-lease 
to the plaintiffs father not being for more than five years cannot, 
apart from the loan transaction, be impugned as infringing any 
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Gy rule of law. The fact that the rent was agreed to be set off against 
1929 the interest on money advanced or that it was associated with the 
transaction of loan will not make the subletting void, if it is 
Cuore Lat otherwise valid. The mere fact that there was a loan advanced 
Monan by the plaintiff to the defendants, who transferred to him (plaint- 
— iff) possession of his occupancy land for five years at a given rent, 
web), will not make the transaction a usufructuary mortgage, as defined 
in Section 58 of the Transfer of Property. Act. Reading the de- 
finition of mortgage with that of usufructuary mortgage, it is clear 
that, unless there is 2 transfer of an interest in specific immovable 
property for the purpose of securing payment of money advanced, 
there can be no usufructuary mortgage. In Nidha Seb v. Murli 
Dhar’ their Lordships of the Privy Council construed an 
instrument purporting to be a mortgage of them with possession 
to one Ishri Sah ‘for a period of fourteen years from 1284 Fasli 
to 1297 Fasl? by which ni was provided that on the expiration of 
the term the mortga come in possession of the mortgaged 
villages without hee ea of accounts ..... that on the ex- 
piration of the term the mortgagee shall have no power what- 
ever in respect of the said estate ..... and after the expiration 
of the term this mortgage-deed . . . . shall be returned to the 
mortgagor without his accounting for (paying) the mortgage 
money secured under this document’. 
They held that 
this instrument, though it is called a mortgage, and though it 
will be convenient to follow the nomenclature used in the docu- 
ment itself and in the pleadings and judgments in the courts 
below, is not a mortgage in any proper sense of the word. Jt is 
not a security for Ke payment of any money oc for the per- 
formance of any engagement. No accounts were to be rendered 
or required. There was no provision for redemption expressed 
or implied. It was simply a grant of land for a fixed term 
free of rent in consideration of a sum made up of past and 
present advances. 
That was 2 much stronger case in so far as the whole transaction 


was embodied in one deed. 


A transaction by which an occupancy tenant sublets his hold- 
ing, coupled with an arrangement that the rent was to be appro- 
priated in lieu of interest on a sum due to the sub-tenant, is not 
per se open to objection. The sub-tenant is liable to ejectment on 
the expiry of the term and cannot insist on retaining the land till 
the money is paid. A usufructuary mortgagee, on the other hand, 
is entitled to continue in possession till payment of his dues in full. 
He is not entitled to call in his money. In the case before me the 
bond and the lease do not refer to each other and, though executed 
at one and the same time, they were meant to be independent of 
each other. The bond is payable on demand, and there is nothing 


` to prevent the creditor from recovering the money due under it 
L L R. 25 AlL 115 at 119 
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at any time within the five years of the sub-lease. 

My attention has been drawn by the learned advocate for the 
respondents to a number of cases in which claim to repayment of 
loan advanced under a transaction amounting to usufruc 
mortgage of occupancy holding was disallowed. In Pooran Singh 
v. Jai Singh’ it was conceded by the plaintiffs that the intention 
of the parties was to enter into a transaction of usufructuary mort- 
gage of the occupancy holding. In the case before me it is not 
conceded but repudiated by the plaintiff. The circumstance that 
the parties kept the two transactions apart from each other as re- 
gards the rights and obligations of the parties to them and the 
fact that the plaintiff avoided being also the sub-lessee negative 
an intention to enter into a transaction of usufructuary mortgage. 

Har Prasad Tiwari v. Sheo Govind Tiwari? was in form and 
substance a case of usufructuary mortgage of occupancy holding. 
The mortgagee sued to recover the money due under the deed on 
foot of a personal covenant contained in the mortgage-deed. It 
was held that such personal covenant could not be enforced, being 
part of a deed which evidenced a void transaction. ‘That case can 
have no application to the circumstances of the one before me. 

Rem Partap Rai v. Ram Phal Telt was a case in which the 
bond executed by an occupancy tenant provided that, in case in- 
terest from year to year was not paid, it was open to the creditor 
to take possession of the occupancy holding of the debtor. It was 
held that the bond could not be enforced. 


The essential difference between a case where a creditor has 
been held not entitled to recover what he advanced and the one like 
the present is that, in the former the undertaking to repay a cer- 
tain sum of money advanced by the plaintiff being an integral 
part of a void transaction, the creditor cannot recover either on 
a personal covenant contained in the bond or otherwise; while 
in the latter, the rights and liabilities arising out of the loan trans- 
action and the sub-lease are separate and distinct and no part of 
the transaction can be considered to be opposed to any provision 
of law, though the transaction as a whole may, in some particulars, 
resemble a usufructuary mortgage. 

For the foregoing reasons, I allow this revision and decree 
the principal amount of Rs.127-8-0, found to be due by the court 
below. Parties shall pay and receive costs in proportion to suc- 
cess and failure throughout. 

Application allowed 
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AMRIT SINGH (Defendant) 
Versus 
BHAGWAN SINGH (Plsintif)* 
Agra Teneo Act (III of 1926), Sec. 242(1) (4) —“Subject-matter” 
—Refers to subject-matter of suit and not of appeal. 

The words “subject-matter” in Sec. 242(1) (s) of the Agra 
Tenancy Act (II of 1926) refer to the subject-matter of the 
suit and not to the subject-matter of the appeal and, therefore, 
where the value of the original suit exceeded Rs.200 but the value 
of the appeal was below that amount, the appeal lay to the District 


Judge. 
Raghuraj Singh v. | Hargovind, [1929] A. I. R. 845 (All) 
followed. 
Civ: Revision from an order of E. BENNeET Esq., District 
Judge of Agra. 


Baleshwari Prasad and Nathumal for the applicant. 

Naren Prasad Asthana and Baij Nath Sahai for the opposite 
party. 

The following judemient was ddid by 

NIAMATULLAH, J.—This is an application for revision of an 
order dated November 5, 1928, passed by the District Judge of 
-Agra, returning the memorandum of ap filed before him for 
presentation to the proper court. ‘The plaintiff-applicant brought 
a suit for arrears of revenue amounting to Rs.224-2-9 before an 
Assistant Collector of the first class, who decreed it.in full. The 
defendant appealed to the District Judge impugning the decree 
passed by the court of first instance to the extent of Rs.146-4-0. 
It will thus appear that the subject-matter of the original suit ex- 
ceeded Rs.200 but the subject-matter of the appeal was below 
Rs.200. The learned District Judge held that, in so far as the 
valuation of the appeal before him was below Rs.200, no appeal 
lay on the civil side. The view has reference to the provisions of 
Section 242 of the Agra Tenancy Act IN of 1926. The present 
application for revision has been filed by the defendant (appellant 
before the learned District Judge) impugning the correctness of 
the view taken by the learned District Judge. As I read Section 
242, it presents no difficulty to my mind, as regards the forum of 
appeal arising out of a suit for arrears of revenue in which the 
amount claimed exceeds Rs.200. It is not necessary to discuss 
in detail- the language of Section 242 to examine whether an 
appeal lies to the District Judge only where the subject-matter 
of the appeal exceeds Rs.200, or it is enough if the subject-matter 
of the suit was of a value exceeding Rs.200: A learned Judge of 
this Court has had the occasion to consider this question carefully 

*Civ. Rev. 183 of 1929 
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wT 
a Reghuraj Singh v. Hargovind. I accept the reasoning of the Gm 
earned Judge in its entirety. He has held definitely that the Tpz 
vords “subject-matter” in Section 242 (1) (a) refer to the subject- — 
natter of the suit and not to the subject-matter of the appeal. I an 
nust, therefore, hold that where the value of the see suit ex- +. 
zeeded Rs. 200, but the value of the appeal is below that amount, ~“Bracwan. 
the appeal lies to the District Judge. This being so, the applica- %*™ 
tion for revision must succeed. It is accordingly allowed and the Niemet- 
lower appellate court is directed to readmit the appeal and dis- eb, J. 
pose it of on the merits. Costs will abide the result. f 


Application allowed 
[1929] A. L R. 345 (AIL) 
CHHEDI LAL AND OTHERS (Plaintiffs) Ga 
Versus eee 
PUNNU LAL And orHers (Defendants) * 1323 


Companies Act (VII of 1913), Sec. 4—Interpretetion of—Assocle- Nov. 7 
tion of more then twenty perrons—Object of sterting business — 
snd devoting gains to cheriteble purposes end distributing surplus Moxmy, J. 
among members of Association—Registration necessary. Baa 

An association of more than twenty persons was formed with 
tbe object of starting a business and devoting gains of that 
business to the purpose of imparting education to the children 
of the members of the caste to which the members of the 
Association belonged. The money was also to be spent on other 
charitable purposes and in the case of a surplus, after the 
charitable purposes had been met, it was to be distributed among 
the members of the Association. 

The profits were spent over the charitable purposes for a 
number of years but later on the charitable objects were given 
up and the profits were appropriated by the members of the 
Association. 

, In a suit brought by one of the members of the Association 
for accounts and recovery of money as the share of the plaintiff 
in the profits, the suit was contested on the ground that the 
Association was an illegal one as it was formed in contravention 
of Sec. 4 of the Companies Act without being registered. 

Held, that a company may be formed for several objecta, and 
if one of the objects be the acquisition of gain, the mere fact 
that the members of the company, either singly or jointly, 
propose to dispose of the’ gains on some charitable object, will 
not exclude the company from falling within the purview of 
Sec. 4 of the Indias Companies Act. The suit was therefore, 
rightly dismissed. 

Where a large number of people combine to enter into a 
business the legislature has thought it fit to lay down certain 

*S. A. 1581 of 1926 
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rulés for controlling that business and with that object h 
made registration of the company necessary. 
SECOND AppEAL from a decree of D. C. Hunter Esc 


Cmm: Laz District Judge of Allahabad, reversing a decree of Basu Lace 


Mukerji, J. 


Narain, Additional Subordinate Judge. 


Jeng Bebadur Lal (for whom Shiva Prasad Sinba) an 
Kamalakanta Verma for the appellants. 

Haribans Sabai and Kashi Narain Malaviya for the respor 
dents. 

The judgment of the Court was delivered by 

Muxerji, J.—This appeal and the connected second appe 
No. 1590 of 1926 arise; out of the same suit. The suit w: 
brought for accounts and recovery of some money as the shar 
of the plaintiffs. There is a large number of defendants. Som 
of them, including Ram Narain, who support the plaintiff: 
appeal, contended that the plaintiffs were entitled to succee 
in the suit and these defendants also were entitled to a share c 
the profits after accounts had been taken. The suit was maini 
contested by defendant No. 1, Punnu Lal. 


The facts which were alleged in the plaint are briefly thes 
In the year 1912, an association of more than 20 persons w3 
formed with the object that a business should be started an 
with the gain of that business education should be imparted t 
the children of the members of the caste to which the member 
of the association belonged. The money was also to be spen 
on other. charitable purposes. If, after the charitable purpose 
had been met, there remained any surplus, it was to be distribute 
among the members of the association. The father of the defend 
ant No. 1, Girdhari Lal, was the manager of the business, an 
on his death defendant No. 1 took up the management. Late 
on, the charitable portion of the objects of the association wa 
not carried out, and a large sum of money accumulated in th 
hands of the defendant No. 1 as the profits of the business. Th 
plaintiffs wanted a share in the profits after settlement of ac 
counts. The defence, which has prevailed before the court below 
namely, the association was an illegal one, having been forme. 
in contravention of Section 4 of the Indian Companies Act, anı 
therefore the suit could not be maintained, was not taken i 
the written statement. The suit was decreed by the court o 
first instance, and the defendant No. 1 was called upon to furnis| 
accounts. The defendant No. 1 thereupon filed an appeal t 
the District Judge. In the meanwhile the preliminary decre 
culminated in a final decree, and a second appeal was filed is 
*the court of the District Judge by the defendant No. 1. Th 
learned District Judge, after taking some evidence, came to th 
conclusion that in the circumstances, which were placed befor 


him, the company should have been registered under Section « 
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f the Indian Companies Act and that not having been done 
he suit was not maintainable. The learned Judge accordingly 
lismissed the plaintiffs’ suit, with the result that both the appeals 
vere allowed. In this Court two appeals have been filed by the 
laintiffs against the two decrees made by the learned District 
fudge. 

The only point which we have to determine is the construc- 
don of the language of Section 4 of the Indian Companies Act. 
The learned Judge found that when the company was started 
and for some years after that, the profits were devoted to the 
welfare of the community to which the members belonged, but, 
Mater on, after the breaking of the war, probably because large 
profits were made, the charitable object of the association was 
given up and profits were appropriated by the defendants. The 
learned Judge thought that, although in the beginning the object 
of the association was a charitable one, later on the object became 
a pecuniary one and, therefore, it was not open to the parties ~~ 
carry on the business without having registered the association. 
Being of this opinion, as we have said, the learned Judge dis- 
missed the suit. 

In this Court, it has been argued, and with a good deal 
of force, that primary and original object of the association 
has to be looked into and no regard should be paid to the cir- 
cumstances that developed later on. The argument went on 
that, if a perfectly legal association be formed and, if later on, 
some of the members of the association should commit a breach 
of trust, that fact should not render the original association an 
illegal one. We think that this argument is sound; and although 
we are going to uphold the decrees of the court below, we are 
going to do so on an altogether different ground. 

The whole question is whether people numbering more than 
twenty can form an association, without registering themselves, 
with the object of starting a business, the ultimate view being that 
the gain of the business should be devoted to charitable purposes. 
No authority has been quoted before us, and we think that the 
interpretation to be put is really a matter of first impression. 
The interpretation which we are going to put is also supported, 
in our view, by the object with which Section 4 of the Indian 
Companies Act was enacted. 

The language of Paragraph 2 of Section 4 is as follows:— 

No company, association or partnership consisting of more 
than twenty persons shall be formed for the purpose of carrying 
oo any... business that has for its object the acquisitions 
of gain by the’ company, association or partnership... . . 

The question is whether the words “gain by the company” 
mean an ultimate pecuniary gain by the company or whether the 
fact that the business started brings in profits and therefore ‘gain’ 
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- would bring in the company within the purview of Section - 


A company may be formed for several objects, and if one of tł 
objects be the acquisition of gain, hz mere fact that the membe 
of the company, either singly or ji fatly, propose to dispose of tf 
gain on some charitable object, wily not exclude the company fro: 
falling within the purview of Section 4. If we look to the ol 
jects of the framers of Section 4, we shall at once see that this 
the correct interpretation. Where 2 large number of people con 
bine to enter into a business, the legislature thought it fit to la 
down certain rules for controlling that business. If that be tł 
object of registration of a company, it will be seen that, whatev: 
may be the use to which the gains of the company are to be pu 
so long as money is to be gained by business, the object of tł 
legislature in intervening will remain. If the object of the legi 
lature is, as we think it to be, that it should have some voice i 
the management and some check over the affairs, that object h: 
to be carried out even if the members of the company be chari 
ably disposed. 

In the result, we think that the suit of the plaintiffs w: 
rightly dismissed. The appeal fails and is hereby dismissed wit 
costs. The costs will be recovered only by defendant No. 1 i 
the court of first instance, namely, Punnu Lal. 

Appeal dismissed 


BHAGWAN DAS (Phsntiff) 
VETSHS : 
KHURSHED BEGAM alias MAJID SULTAN BEGAM 
(Defendant) * 

Easements Act (V of 1882), Sec. 15—Application of —Right to suppo 
from subjacent lend—lInfringement of, what does not constitu. 
—Demages. 

Land is in its natural condition when it is not excavated ar 
not subjected to artificial pressure. 
Where plaintiff’s wall collapsed as a result of the digging « 
a mala near by by the defendant but no portion of the soil « 
plaintiff’s land had fallen into that nala nor was it proved th: 
20 years had elapsed before the alleged encroachment, bel 
that Sec. 15 of the Easements Act and not Sec. 7 applied to tl 
case. Plaintiff had a right to support for his building from tl 
subjacent soil of the defendant but that right had not bee 
> infringed and therefore he was not entitled to any damages. 
SECOND APPEAL -from a decree of M. O. Karney Esc 
Second Additional Subordinate Judge of Aligarh, reversing a decre 
of Basu Rama CHARAN Varma, Additional Munsif. 
*S. A. 1399 of 1926 
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Panna Lal for the appellant. 

T. A. K. Sherwani for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by the plaintiff who got 
a decree for damages to the extent of Rs.200 from the court of- 
first instance which was reversed by the lower appellate court. 
The suit was brought on the allegations that the house and the 
shop of the plaintiff have been enjoying the right of easement 
of support from the wall of the defendant’s shop for more than 
30 years, and that the defendant had altered the course of a deep 
drain bringing it close to the boundary of the plaintiff’s land, 
with the result that the southern wall and the ground floor and 
the upper storey of the plaintiff’s house along with a roof had 
fallen down. ‘The facts as regards the construction in question 
are not in dispute, and the finding of the lower appellate court 
as regards the cause of the damage is as follows:— 

The learned Munsif has coine to the conclusion that the 
damage caused to the plaintiff's house and shop was chiefly due 
to the excavation of the nala. I agree with the learned Munsif 
in this finding. 

But the lower appellate court also came to the finding:— 

There is no definite evidence to show that the period of 
20 years had been completed before the alleged encroachment. 
I am of opinion that the plaintiff failed to establish any right 
of support for his building. 

We may note that this finding is also the finding of the Munsif. 
In second appeal it was argued that the sanction granted by the 
Municipality for raising constructions and the final report about 
their completion were public documents, and the court below was 
wrong in discarding the latter as unreliable. On April 4, 1904, 
the plaintiff made an application to build his house. Under Sec- 
tion 87 (4) of Act I of 1900 it was necessary for the plaintiff to 
commence his building within one year of sanction being granted 
on that application. The exact date of granting sanction is not 
shown. The plaintiff next relied on a report dated March 11, 
1905 by a municipal jamadar to the effect that completion had 
been made according to the order. In those days apparently there 
was no further inspection of buildings. The lower appellate court 
deals with this evidence as follows:— 

An application for sanction to build the house was made in 
1904, but there is no satisfactory evidence to show when the 
construction was completed. The municipal jamadar’s report 
is not a very reliable or convincing document, and the proba, 
bility is that the jamadar was concerned only with constructions 
abutting on the municipal streets. The oral evidence on the 
point consists of the statements of the plaintiff and Chiraunji 
Lal. They have both given a vague period of 20 or 22 years. 
There is no definite evidence to show that the period of 20 
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years had been completed before the alleged encroachment. 

We are of opinion that no doubt we would have come to 
a different finding on the evidence before the lower appellate 
court but we consider that it is not open to us to reverse that 
finding in second appeal, and accordingly we are bound by that 
finding. 

The next ground advanced in second appeal was that on the 
facts found the plaintiffs right of support to his building was 
legally established, and that the view of law taken by the court 
below as to the plaintiff's right of support from adjacent land 
and the defendant’s right to dig a drain just close to the plaint- 
iff’s wall was unsound and incorrect. The argument of the learned 
counsel for the appellant was that quite apart from the period of 
twenty years his client having made a wall on the ground had a 
right of support from the subjacent wall of the defendant under 
Section 7 of the Indian Easements Act. He referred for this 
proposition to Illustration (e) and the explanation to that illus- 
tration. In this connection we may refer to Peacock’s Law 
relating to Easements in British India, third edition, page 139, 
which states as follows:— 

The right of support for land in its natural condition by 
adjacent land is a natural right and incidental to the ownership 
of property. Any change in the land supported which con- 
verts its natural character into an artificial character such as 
would be caused by placing buildings upon it or excavating it 
would obviously impose a changed or increased burthen upon 
the adjoining land the effect of which would not alter or 
increase the previous obligation unless the existence of an ease- 
ment could be proved. 

We are of opinion that although the plaintiff has a right 
to support from the subjacent soil of the defendant there is nothing 
in the evidence in the present case to show that that right has 
been infringed. An infringement of the right would take place 
if for instance the digging of the drain by the defendant had 
resulted in a portion of the soil of the plaintiff’s land falling 
into that drain. The finding of the learned Munsif is that the 
wall of the plaintiff in question is at a distance at the western 
extremity of 2’ 2” from the drain and at a less distance at the 
eastern extremity. But there is no finding whatever of the lower 
appellate court that any portion of the plaintiff’s wall has fallen 
into the drain. On the contrary the: finding is that the wall of 
the plaintiff has collapsed because the drain having been dug 
to a depth of 9 feet and this depth being 4’ 5” below the founda- 
tion of the wall of the plaintiff the wall of the plaintiff has 
collapsed. Section 7, Illustration (e) clearly states that land is 
in its natural condition when it is not excavated and not subjected 
to artificial pressure. In the present case there is artificial pressure 
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from the building of the plaintif and that artificial pressure has 
produced a greater stress than the stress which the soil is able to 
bear when deprived of the support of the subjacent soil of the 
defendant. We consider therefore that the lower appellate court 
was correct in applying the right of easement by prescription of 
twenty years under Section 15 of the Easements Act, and that 
it is Section 15 and not Section 7 which applies to the facts of the 
present case. Some further argument was made on the fifth 
ground of appeal that the nala in question was an actionable nui- 
sance but the finding of fact of the lower appellate court is to the 
contrary, and we are bound by that finding. 

Accordingly we dismiss the appeal of the plaintiff. In regard 
to costs the following facts must be taken into consideration. The 
defendant was very well aware that for a long time the plaint- 
iff’s wall had been in that position. It would have been quite 
easy for the defendant to make her drain at a slightly greater 
distance from the wall of the plaintiff, and in that case no damage 
to that wall would have ensued. Not only did the defendant 
take an action in regard to her land which, though she was legally 
entitled to take it, did cause damage to the plaintiff, but the de- 
fendant took advantage of the fact that her husband was at the 
time the Chairman of the Municipal Board in order to get this 
drain altered in its course for the private advantage of the de- 
fendant. Under these circumstances we consider that the equit- 
able order of this Court will be that the parties should pay their 
own costs in all courts. 


SHEO BALAK RAM (Defendant) 
Versus 
MATHURA PRASAD AND ANOTHER (Plaintiffs)* 
Agra Pre-emption Act (XI of 1922), Sec. 4(7)—"Petty proprietor’, 
definition of, interpretation of. 

The definition of a petty proprietor given in Sec. 4(7) of 
the Agra Preemption Act makes it quite clear that the mere 
fact that a person is the proprietor of a specific plot of land 
does not make him a petty proprietor. It should further appear 
that he is not entitled to such an interest in the joint lands of 
the mahals or to take part in the administration of its affairs. 

SECOND APPEAL from a decree of Basu Kase NATH, 
Second Subordinate Judge of Cawnpore, confirming a decree of 
Basu Kannarra Lat Nacar, Munsif of Cawnpore. 


Uma Shankar Bajpai for the appellant. 
Kailas Natb Katju for the respondents. 
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The judgment of the Court was delivered by 

SuLamtan, J.—This is a defendant’s appeal arising out of a 
suit for pre-emption. The defendant acquired a specific plot of 
land No. 777 by virtue of a deed of gift during the pendency of 
the suit. It is conceded that if by virtue of this acquisition he 
has become.a co-sharer in the mahal he is entitled to resist the 
claim. Both the courts below have decreed the suit and held that 


. the defendant has become a mere petty proprietor. They have 


noted that he has acquired only a specific plot No. 777 but have 
not gone into the further question whether he is entitled to any 
interest in the joint lands of the mahal or to take part in the ad- 
ministration of its affairs. ‘The definition of a petty proprietor 
given in Section 4(7) of the Agra Pre-emption Act makes it 
quite clear that the mere fact that a person is the proprietor of a 
specific plot of land does not make hia a petty proprietor. It 
should further appear that he is not entitled to such an interest 
in the joint lands of the mahal or to take part in the administra- 
tion of its affairs, The courts below have not gone into this 
further question. Their finding is therefore not merely one of 
fact. Under the deed of gift the plot in question was transferred 
to him for the purpose of planting a grove, but it was recited in 
the deed by the donor that this plot was a share out of the share 
remaining in his hands which represented the fraction 4-1484|2789 
of the entire mahal. The deed does not say that the donee would 
not be entitled to take part in the administration of the affairs 
of the mahal. The khewat shows that the donee by virtue of this 
gift is included among the body of co-sharers who own the entire 
16 annas measuring 659 bighas and odd. The donee is shown as 
a co-sharer and not as the owner of a miscellaneous property. 
There is obviously a joint liability upon him to pay the Govern- 
ment revenue for the entire 16 annas. Revenue has not been 
assessed separately on his plot. The court of first instance has 
referred to the deposition of the vendor which was to the effect 
that a imic plot was transferred to him which was a share out 
of the share which had remained in his hands after the execution 
of the sale-deed. No doubt the plot is a unit in the sense that it 
bears a specific khasra number and can be identified on the spot 
but according to the khewat it is not outside the 16 annas khalsa 
share. 


We are accordingly of opinion that the view taken by the 
courts below on this point was not correct. We therefore allow 
this appeal and setting aside the decree of the courts below dismiss 
the suit with costs in the lower appellate court and in this Court. 
The defendants however must pay the costs of the plaintiff in the 
first court as at the time when the suit was instituted the plaint- 
iff had undoubtedly a right of pre-emption. 

Appeal allowed 
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_ MUSHTAQ ALI BEG AND ANOTHER (Defendants) 
Versus ; 
JWALA SHANKAR SAHAI (Plaintiff)* 
Agra Pre-emptiori Act (XI of 1922), Sec. 12—Pre-emption suii— 


Parties merely petty propristors owning specific Plots seperately in i 


miscellensous kbewat and not co-parceners in interest sold—No 

right of pre-emption—Plots situate within municipal limits— 

Sec. 1, Sub-cl. (3), mapplicability of. 

Plaintiffs sought pre-emption vf erated lands some plots 
of which were within municipal limits and others outside those 
limits. These plots were in three khewats and were grouped 
together in revenue papers under one miscellaneous khewac. It 
was a fact that neither plaintiffs nor defendants were co-parceners 
in the same specific plots sold by vendors. A wajibularz relied 
upon by plaintiffs stated that “if any co-sharer or owner of re- 
sumed land wants to transfer his property”, “he should sell 
it first to his real brother and nephews and then to his cousins 
who are partners in property, then co-sharers of patti’. Held, 
that the plainciffs had no right of pre-emption at all as the 
position of plaintiffs and defendants was that of petty proprietors 
owning various plots separately without being co-parceners in 
the interests sold. Ganerbi Lal v. Chob- Singh, 118 I C. 657 
referred to. 

SECOND APPEAL from a decree of S. N. Duse Esg., Addi- 
tional District Judge of Aligarh, confirming a decree of THAKUR 
ZORAWAR SINGH, First Additional Subordinate Judge. 

T. A. K. Sherwani for the appellants. 

A. Senyal for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—Second Appeal No. 112 of 1927 and Second 
Appeal No. 615 of 1927 are defendants’ apj arising out of 
two pre-emption suits in respect of the same sale deed dated July 7, 
1925, relating to dare ele of resumed lands in khewat Rai 
Natarpal Singh, kasba J It is admitted that some of the 
plots are situated within the municipal limits and others are out- 
side those limits. These plots are in three khewats, and in the 
revenue papers are shown under the heading haqiat mutafarriqa 
(miscellaneous property), and are distinct from khewat No. 1 
which represents the entire 20 biswas and is shown as the khalsa 
share. The learned Additional District Judge has found that 

the said khewats stand by themselves, and the owners thereof 
are owners of specific plots, and have no concern with the ad; 
ministration of the village. There is no doubt whatever that 
they must be termed as petty proprietors as defined in the Pre- 
emption Act. 
*S. A. 615 of 1927 
44 
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The position then is that neither the plaintiffs nor the vendor: 
nor the defendant vendees were co-sharers in the 20 biswas khalsa 
land. They all are petty proprietors who own specific plots of 


Au lands in the miscellaneous khewats. A reference to the khewat 


No. 61 shows that the plaintiffs, the vendors and the vendees are 
all owners of specific plots in this khewat and stand on the same 
footing. The same can be said as regards khewat No. 35. Ne 
copy of khewat No. 126 is on the record, but the statement of 
the defendants’ vakil is to the effect that the plaintiffs are co- 
sharers with the vendors in that khewat, whereas the defendants 
are co-sharers in another khewat No. 20. It is however an ad- 
mitted fact that neither the plaintiffs nor the defendants are 
co-parceners in the same specific plots which have been sold by 
the vendors. 


Taking the case of the plots which are situated within the 
municipal limits, it is quite clear from Section 1, Sub-clause (3) 
of the Act that the new Act does not apply to any area within 
the limits of any municipality. The case so far as these plots 
are concerned is therefore governed by a local custom, provided 
it is proved to exist. The plaintiffs rely upon a wajibularz of the 
year 1283 Fasli which does record a custom of pre-emption, and 
there is no evidence to the contrary. It may therefore be pre- 
sumed to be a correct record of custom. The language of the 
wajibularz is as follows:— 


If any co-sharer (hissadar) or owner of resumed land (malik 
munzabta) wants to transfer his property by means of sale or 
mortgage he should sell it first to his real brothers and nephew: 
and then to his cousins who are partners in the property (sharik 
haqiat) then co-sharers of the patti (hissadar digar patti). 

It is clear to us from the language of this entry that a right 
of pre-emption exists in favour of nearest relations, then near 
relations who are co-parceners in the property, and then to co- 
sharers of the patti and then co-sharers of other pattis. The 
entry makes a clear distinction between 2 co-sharer and a mere 
owner of resumed lands. No right of pre-emption is given tc 
owners of resumed lands who are not partners in the property. 
The phrase “hissadar patti” in this entry obviously means co- 
sharers as distinct from petty proprietors. We are therefore of 
opinion that the evidence is insufficient to prove a custom of 
pre-emption in favour of petty proprietors who are not co-par- 
ceners in the property. The plaintiffs’ claim with regard to the 
plors situated within the municipal limits ought therefore to have 

dismissed 


As regards the plots situated outside the municipal limits, 
the Act undoubtedly applies. There being a record in the wajib- 
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ularz, a custom of pre-emption is deemed to exist, and the right 
is determined by Section 12 of the Act. The lower appellate court 
is of opinion that because these separate miscellaneous plots are 
grouped together in the revenue papers under one miscellaneous 
khewat, therefore any petty proprietor in that khewat has a right 
of pre-emption when another petty proprietor in that khewat 
sells his interest. But when it is borne in mind that these petty 
proprietors own various plots separately and are not partners in 
those plots, that view cannot be accepted if Sections 11 and 12 
are-read together. Under Class I of Section 12 by the phrase 
‘where the interest is petty proprietary interest, co-parceners in 
that interest’, obviously co-parceners in the interest sold are meant 
and not similar petty proprietors. This was the view expressed in 
Ganeshi Lal v. Chob Singh! by a Bench of this Court, in the 
following words:— 

Under Section 12 of the Act a petty proprietor has prefer- 
ence if he is a co-parcener in the proprietary interest sold. In 
such cases he is given preference over even co-sharers. But 
he must be a co-parcener in the very interest which has been 
sold, and not merely a petty proprietor of any other lands. 

In our opinion the present plaintiffs who own specific plots 
of lands separate from those owned by the vendors are not co- 
parceners in the interest sold and have therefore no right of pre- 
emption. It is not disputed before us that the plaintiffs are not 
co-sharers in the khalsa khewat, and therefore do not come within 
the other four classes. The result therefore is that the plaintiffs 
have no right of pre-emption at all. 

We ocarine allow these two appeals, set aside the decrees 
of the courts below and dismiss the plaintiffs’ suits with regard to 
all the plots with costs in alf courts. 

IL C 657 


MAHMOOD ALI and oTHERS (Defendants) 
versus 
. - CHINKI SHAH (Plsintiff)* 
ee Act (1X of 1872), Sec. 68—Minors’ property threatened to 
be sold for defmdt in payment of Government revenue—Money 
advanced by creditor—When entitled to be refunded from minors 
estate—"Necessaries’—Include money urgently needed for require- 
ments of minors. 

Where a creditor, seeing that ‘the property of the minorg 
was threatened to be attached and sold for satisfaction of Go- 
vernment revenue, advanced money which was applied to avert 
the danger with which the minors were faced, beld, that the 
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terms of Sec. 68 of the Contract Act were applicable and th 
creditor was entitled to a recovery of the money advance 
from the estate of the minors. The antecedent mismanagemer 
of the minors’ estate resulting in the default of payment c 
revenue would not alter the circumstances which existed at tt 
time when the loan was advanced. 

-The word. “necessaries”. in Sec. 68 includes money urgent] 
needed for the requirements of the minors and cannot be restric 
ed to what is necessary for elementary requirements of the mino 
as food and clothing. 

Nandan Prasad v. Ajudbia Prasad, I. L. R. 32 AlL 325, Watkh 
v. Dbunnoo Baboo, I. L. R. 7 Cal. 140 and Shem Cheran Mal 
Debye Singh, 1. L.R. 21 Cal 872 followed. 

SECOND APPEAL from a decree of V. MEHTA ESQ., First Sul 
ordinate Judge of Cawnpore, modifying a decree of Basu ANAND 
Benar LaL, First Additional Munsif. ? 

Shiva Prasad Sinba for the appellants. 

A. M. Khwaja for the respondent. 

The judgment of the Court was delivered by, 

NIAMATULLAH, J.—This is a second appeal preferred by d 
fendants 1 to 5 against the decree passed by the First Subordina 
Judge of Cawnpore modifying the decree of the court of fu 
instance in a suit brought by the plaintiff-respondent for recove 
of Rs.637-7, being Rs, 471-6 principal and Rs.166-1 interest 
the rate of one per cent per mensem on foot of a promissory D< 
executed by one Mir Wilayat Husain (defendant No. 7) under t 
following circumstances:—Defendants 1 to 5 were minors | 
the date of the pronote. Except one who has since attained maj 
rity they are still minors. Mir Wajid Ali RRS No. 6) ¥ 
their certificated guardian. He is a very old man being aged 7 
and probably for that reason left the affairs of the minors to 
looked after by his son, Mir Wileyat Husain, defendant No.. 
Default was made in payment of Government reyenue in respt 
of the minors’ property. Both the lower courts have found tł 
the Naib Tahsildar arrived to attach the property belonging 
the minors for realisation of Government revenue. It was unc 
those circumstances that Dindayal, defendant No. 8, advanced t 
necessary sum of Rs.471-6 on foot of the pronote now sued on : 
payment of Government revenue. But for this timely assistar 
the property of the minors would have been attached and « 
for satisfaction of Government revenue. The defendant No. 
the original creditor, assigned his rights to the plaintiff-respande 
who has accordingly broaght the present suit for recovery 
fnoney due from the estate of the minors. The court of first : 
stance beld that the minors were not liable for payment of wl 
may be found due to the laintiff-respondent. A decree was, 
that view, passed against the defendant No. 7, the executant 
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the pronote. On appeal by the plaintiff-respondent the lower 
appellate court held that the pronote executed by defendant No. 7 
was not binding on the minors, who cannot be made liable on 
foot thereof. But, in view of the circumstances found by it, 
which we have already mentioned, it held that the provisions of 
Section 68 of the Indian Contract Act justified a decree being 
passed against the estate of the minors for what had been advanced 
to satisfy their “necessity”. It should be mentioned that the de- 
fendant No. 6, the guardian, was, according to the finding of 
the lower appellate court, present when the transaction ending in 
the execution of the pronote was entered into. The lower appel- 
late court apparently was of opinion that though he did not exe- 
cute the pronote, he is to be regarded as a consenting party to 
the transaction of loan. The decree was, for that reason, p 

not only against defendants 1 to 5, the minors, and defendant 
No. 7, the executant of the pronote, but also against the guardian, 
defendant No. 6, who had not joined_in execution of the pronote. 
Defendant No. 7 has acquiesced in the decree passed by the lower 
appellate court and nothing further need be said as regards him. 
The defendant No. 7 has likewise not appealed from the decree 
passed against him by the lower appellate court. 


It is contended on behalf of defendants 1 to 5 that Section 
68 of the Indian Contract Act relied on by the lower appellate 
court is not applicable to the circumstances of the case. It is 
argued that no “necessaries” are supplied to them, but the money 
advanced by defendant No. 8 was utilised for payment of Gov- 
ernment revenue, which ought to have been paid out of the 
income derived from the zamindari property in respect of which 
revenue was in arrears. We do not think that the scope of Sec- 
tion 68 of the Indian Contract Act can be so narrowed down as 
to exclude a case of this kind. It may be that the guardian of 
appellate court and nothing further need be said as regards him. 
incurring any other expenses out of the income in his hands, but 
antecedent mismanagement will not alter the circumstances which 
existed at the time when the loan was advanced by defendant 
- No. 8. It cannot be disputed that the property of the minors was 
threatened to be attached and there was imminent danger of the 
same being sold for satisfaction of revenue. If, therefore, defend- 
ant No. 8, realising the difficulties the minors were in, advanced 
the money which was applied to avert the danger with which 
they were faced, we are of opinion that the terms of Section 68 of 
the Indian Contract Act are clearly applicable. The word 
“necessaries” in Section 68 certainly includes money urgently 
needed for the requirement of minors and cannot be restricted to 
what is necessary for elementary requirements of the minors such 
as food and clothing. p 
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Cn In Nandan Prasad v. Ajudhia Prasad’ Section 68 of the Indiam 
1929 Contract Act was applied by a Full Bench of this Court to a case 
— in which money had been. advanced for the performance of the 
ARR marriage of the sister of the minor whose estate was sought to be 
z made liable. It was found that the money was really needed for 
Caon Suan the performance of her marriage. It was held that the money 
Numa. Should be considered as one “supplied for necessaries” within the 
wlieb,J. meaning of Section 68 of the Indian Contract Act. Reference 
may also be made to Watkins v. Dhunnoo Baboo’ and Sham Charan 
Mal v. Debya Singh’ which are in point. In view of the cir- 
cumstances of the case and the state of the law we have indicated, 

the decree passed by the lower appellate court is correct, 
This appeal must fail and is accordingly dismissed with costs. 

Appeal dismissed 


T L R. 32 AlL 325 4. L R. 7 Cal 140 
L L. R. 21 Cal 872 


Cru. SISRAM anD oTHERS (Applicants) 

Da versus 

nae RAM CHANDER MAL (Opposite paréy)* 

Nov. 27 Provincial Insolvency Act (V of 1920), Secs. 28 sud -34—Snit based 
TAE on bond executed by undischarged insolvent, after adjudicatton— 
otia J: When leave of court not necesssry—Debt provable in insolvency 


proceedimgs—T rue test. r 

Plaintiff sued for recovery of a certain sum on the basis of 
a bond executed by defendants 1 to 5. Defendant 4 was an 
undischarged insolvent and although the bond was executed 
after the order of adjudication, the loan advanced under it was 
applied by the insolvent in satisfaction of certain debts existing 
at the time of adjudication. Held, that the liability which was 
sought to be enforced in the present suit was a new obligation 
incurred when the bond was executed and that as the debt in 
question was not provable in insolvency proceedings, leave of 
the court was not necessary as a condition precedent to the 
institution of the suit. 

The true test as to whether a debt is provable under the Act 
is that the debt should have existed at the date of the order of 
discharge, or if contracted subsequent thereto, it should be based 
on a liability existing at the time of adjudication. 

Cvr. Revision from an order of MauLvi TuFAIL AHMAD, 
Additional Subordinate Judge of Moradabad. 
Vishwa Mitra for the applicants. 
Binod Bebsri Lal for the opposite party. 
The following judgment was delivered by 
Nimai- NIAMATULLAH, J.—This is an application for revision of an 
ula, J. order passed by the learned Additional Subordinate Judge of 
*Ciy. Rey. 218 of 1929 


`n 
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Moradabad. It arises out of a suit brought by the plaintiff for 
<ecovery of Rs.199-10 on foot of a bond executed by Niadar Singh 
defendant No. 4, Indar Singh, defendant No. 5, and Imrat Singh, 
father of defendants 1 to 3. It was contested on a variety of 
grounds one of which was that Niadar Singh, defendant No. 4, 
was an undischarged insolvent and leave of the insolvency court 
not having been obtained for the institution of the suit, the same 
was not maintainable against him. This ground prevailed in the 
court of first instance, but the lower appellate court has overruled 
it and decreed the suit against all the defendants. The present 
application for revision has been filed by the defendants. The 
only question argued before me is whether, in the absence of 
leave of the insolvency court, the lower appellate court was justi- 
fied in passing a decree against the undischarged insolvent. It 
appears that the bond on which the suit is based was executed after 
the order of adjudication. An insolvent is not under any dis- 
ability in the matter of entering into contracts and the bond is, 
therefore, not open to objection on the score of its validity. As 
to whether a suit can be instituted against him on foot of a bond 
executed after the order of adjudication depends on the provisions 
of Section 28 of the Insolvency Act which lays down that the 


whole of the property of the insolvent shall vest in the court or ` 


in a receiver and shall become divisible among the creditors, and 
that no creditor to whom the insolvent is indebted in respect of 
any debt provable under this Act shall during the pendency of 
the insolvency proceedings have any remedy against the property 
of the insolvent in respect of the debt, or commence any suit or 
other legal proceeding, except with the leave of the court. If 
the debt contracted under the bond is provable in insolvency 
proceedings, the consequences laid down by the Section, namely, 
that no legal proceeding can be taken against the insolvent except 
with the leave of the court, must follow. Section 34 specifies the 
debts which are provable in insolvency proceedings. It provides 
that all debts and liabilities, present or future, certain or contin- 
gent, to which the debtor is subject when he is adjudged an in- 
solvent, or to which he may become subject before his discharge by 
reason of any obligation incurred before the date of such ad- 
judication, shall be deemed to be debts provable under’ this Act. 
The test, therefore, is that the debt should have existed at the date 
of the order of discharge, or if contracted subsequent thereto, it 
should be based on a liability existing at the time of adjudication. 
The obligation under the bond in suit was incurred several years 
after the order of adjudication. It is true that the loan advanceds 
under the bond was applied by the insolvent in satisfaction of 
certain debts which existed at the time of adjudication, but the 
liability which is sought to be enforced in the present suit was a 
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new obligation and incurred when the bond was executed. The 
circumstances are not such as to establish a case of subrogation. 
In this view of the matter I am constrained to hold that the debt 
in question in this case is not provable in insolvency proceedings, 
and therefore leave of the court was not necessary as a condition 
precedent to the institution of the present suit. The decree passed 
by the lower appellate court is, therefore, open to no objection. 
How far the decree passed under circumstances like these will be 
effective for obtaining satisfaction of the bond is another question 
and does not call for any decision at this stage. 

For the reasons stated above this application for revision 
cannot succeed and is dismissed with costs. 

Application dismissed 


NATHAN aliss NATHWA AND OTHERS (Defendants) 
versus 
HARBANS SINGH anv oTHers (Plaintiffs) * 


Agra Tenancy Act (II of 1901), Secs. 58 and 63—Ejectment fron 


= pasturage land—Jurisdiction—Suit Hes in Revenne Courf—Re 


judicata—Deciston of Revenue Conrt inter partes—No# res judicati 


in Civil Court. 
A suit for ejectment of a tenant from land which had bee 


leased to him for cutting grass is cognizable by the revenue cour 
only as a suit for ejectment of a non-occupancy tenant unde 
Secs. 58 and 63 of the Tenancy Act. The decision of th 
Board of Revenue that the suit did not lie in the revenue court 
could not operate as res judicata in the civil courts. 

Parem Hansmen Tewari v. Dasrathmen Tewari, 19 A. L. | 
R. 292 followed. 

AppEAL under Section 10 of the Letters Patent, from 
judgment of the Hon’sLE Mr. JUSTICE ASHWORTH, puisne Judg 
of the Hon’ble High Court, modifying a decree of Banu Kase 
Natu, Subordinate Judge of Bulandshahr, who confirmed a decre 
of Basu LaxsHma Darr, Munsif. 

M. L. Agerwala for the appellants. 

` Prakash Narain Sapra for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a Letters Patent appeal by the defenc 
ants against the decree of a learned single Judge of this Cour 
warding the plaintiffs possession of 29 bighas 1 biswa of lan 
The facts which are not in dispute are as follows. The plaintif 
leased 48 bighas 1 biswa of land to the defendants at an annu 
rent of Rs.99 for the purpose of gathering thatching grass. Th 

*L. P. A. 97 of 1927 ` 
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zase was admittedly a lease from year to year terminable by 
sotice from the plaintiffs. The plaintiffs gave notice and brought 

suit against the defendants for ejectment in the revenue courts 
nd it was eventually held by the Board of Revenue that the 
evenue courts had no jurisdiction to entertain such a suit. Ac- 
ordingly, the plaintiffs after that adjudication, issued a fresh 
lotice to the defendant and brought a suit in the civil court. The 
ourt of first instance and the lower appellate court dismissed the 
uit of the plaintiffs on the ground of want of jurisdiction. 


It is settled by rulings of this Court, of which we may quote 


"aram Hensman Teweri v. Dasrathmen Tewari! that a suit for 
yectment of a tenant from land which has been leased to him for 
yrazing cattle or cutting grass is cognizable by the revenue court 
nly as a suit for ejectment of a non-occupancy tenant under Sec- 
ion 58 and Section 63 of the Tenancy Act. The argument in 
metavour of the plaintiffs is that because the revenue court of final 
appeal has held that the suit is not’ cognizable by the revenue 
courts, therefore that matter is res judicata between the Parties 
and cannot be pleaded as a ground of defence in the civil courts. 
We do not agree with this contention. We consider that as this 
Court has held that such a suit lies only in the revenue courts, 
this Court cannot hold that it is bound by a decision of the Board 
of Revenue to the contrary effect, merely because that decision 
Was given in a suit between the present parties. 

One member of this Bench sitting singly in S. A. No. 185 
of 1927, Jwala Debi v. Amir Singh’ decided on December 14, 
1928, in a similar case that a decision in a former suit between 
the parties by a revenue court on the question of jurisdiction did 
not operate as res judicata in the civil courts. 

Accordingly we allow this Letters Patent Appeal and direct 
that the plaint be returned to the plaintiff for presentation to the 
revenue court. In case the objection is made in the revenue court 
that the parties are bound by the previous decision between them 
by the Board of Revenue, it will be open to the revenue court to 
make a reference to this Court, under Section 267, Act III of 1926, 
and under Sub-section § of that Section, the orders of this Court 
are final and binding on all courts subordinate to it or to the 
Board of Revenue. Parties will bear their own costs in all courts. 

Appeal allowed 


419 A. L J. R. 292 
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anne KING-EMPEROR 
1930 Versus 
SAF HIMANCHAL SINGH* 
Jæ 16 Denal Code (Act XLV of 1860), Sec. 174—Citation issued to defau 
Bors, J. under Sec. 147 of the Land Revenue Act—Not amounting to sr 
sont J. mons—Conviction for disobedience bad. 


as Where 2 citation to appear has been issued to a person y 
is in arrear of Government revenue under Sec. 147 of the L: 
Revenue Act, held, (per Boys and Younes, JJ., Sen, J. 4 
senting) that the said citation is not a summons, notice or or 
which the recipient is legally bound to obey and non-complia: 
with it does not render the defaulter guilty of an offence un 
Sec. 174 of the Penal Code. ` King-Embperor v. Bhirgu Singh. 
L. R. 49 All. 205=24 A. L.-J. R. 1001, King-Emperor y. Sh 
pal Singh, Rambal: v. Emperor, 13 O. C. 55=5 I. C. 805, F 
beror v. Benwari, I. L. R. 49 All. 215=25 A. L. J. R. 38 ; 
Chandrika Singh v. Emperor, 4 O. W. N. 1211=106 I. C. ¢ 
referred to. 

Per SEN, J.—Statutes of a fiscal or penal character must 
construed so as to prevent undue encroachment upon the libe 
of the subject. 

Having regard to (1) the natural and grammatical meani 
of the word “citation”, (2) to the general scheme of the La 
Revenue Act and (3) to the use of the word “citation” w 
reference to the context, it is clear that “citation to appe: 
cannot but have one meaning, namely, “summons to appear”. 

In the matter of Sarju, 6 A. L. J. Notes 114, Muddboo Sooa 
Dey v. Ramachuren Mookerji, Walji Karimji v. Jagannath Pren 
I. L. R. 2 Bom. 84. also referred to, 

The fact that no penalty for non-attendance has been provid 
for in the Land Revenue Act as appears to have been done 
Sec. 11 of Act XXI of 1886 cannot be treated as an exam 
of a cesus omissus nor can any inference be drawn from t 
omission. . 

CRIMINAL ÅPPEAL from an order of MANSUB Hasan Kra: 

Special Magistrate second class of Shahjahanpur. 

Uma Shankar a a (Government Advocate) for the Crow 
Kashi Narain Malaviya for the respondent. 

A The following judgments were delivered:— 

Young, J. Boys anp Young, JJ.—This is an appeal by the Local G 

vernment from an order passed by 2 Magistrate acquitting Hima 
+ chal Singh upon a charge of an offence under Section 174 of t] 

Indian Penal Code. The Magistrate acquitted the accused folloy 

ing, as he was bound to do, the decision of two Judges of this Cou 

in King-Emperor v. Bhirgu Singh’. The Local Government b 

“Cr. A. 539 of 1929 
IL L. R. 49 All. 205=24 A. L. J. R. 1001 
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1g dissatisfied with the decision in that case that a citation to 
ppear issued under Section 147 of the Land Revenue Act (U. P.), 
(I of 1901, was not a summons, notice or order which the recipient 
vas legally bound to obey, have appealed from the decision of 
he Magistrate. Without Waiting to see whether the Bench of 
wo Judges of this Court before whom the appeal might come 
igreed with the decision of the two Judges of this Court above 
nentioned, the learned Government Advocate, presumably under 
nstructions from the Local Government, secured an immediate 
reference by the Chief Justice of the appeal to a Full Bench. We 
think that the Chief Justice would not have referred the matter 
to a Full Bench at all if the point we have mentioned had been 
brought to his attention. If the Bench of two Judges before 
whom the appeal would have come in the ordinary course agreed 
with the two Judges who had already decided the question, there 
would have been an end of the matter. If, on the other hand, 
they had disagreed, it would have been open to them to ask the 
Chief Justice, in accordance with the ores procedure, to re- 
fer the matter to a Full Bench. 

The question now before us is whether a citation to appear 
issued under Section 147 of the U. P. Land Revenue Act, I of 
1901, is a summons, notice or order which the recipient is legally 
bound to obey. 


The facts are simple. Himanchal Singh was in arrears in 
the payment of Government revenue for a sum of Rs.108-6-0. 
Whether or no a writ of demand had or had not already issued 
to him under Section 147 we are not informed; nor is it in fact 
material. The document which was served upon him is a cita- 
tion to appear, purporting to be drafted in accordance with form 
2 of the forms drawn up by the Local Government by virtue of 
its power under Section 234 of the Revenue Act, This docu- 
ment was treated in the argument before us by both sides as if it 
was a document of a composite character embodying a writ of 
demand and a citation to appear in the one document. But this 
is not so as a reference to the forms will show. The English form 
does not contain an unconditional intimation to appear. It re- 
quires the recipient to appear on a certain date and at a certain 
hour 

if the entire arrears plus the talbana for this citation are not 

sooner paid. 
The vernacular of the document which was actually served calls 
upon him to appear if the amount “is not paid PER H the greatest 
promptitude” (jaldtar ada na kardiya jawe). The translation is 
not accurate but the inaccuracy is immaterial The document 
further bears 2 foot-note intimating that failure to attend is 
punishable (in the criminal courts) under Section 174 of the 
‘Indian Penal Code. This foot-note manifestly begs the question 
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and is immaterial, except so far as it may indicate a desire to giv 
to the intimation a force which the Act itself certainly does nı 
expressly give it. The Local Government has power to mal 
rules and prepare forms under Section 234, but manifestly, 

Section 234 itself declares, only rules “consistent with this Act” 

It is common ground that the citation was served upc 
Himanchal Singh personally and that he did not attend, nor pa 
the arrears within the time specified in the citation. Himanch 
Singh was put upon his trial under Section 174 of the India 
Penal Code. He admitted that the citation was served upon hi 
and that he did not attend or deposit the amount of the arréar 
The Magistrate describes this as a plea of guilty. It clearly w 
not a plea of guilty of an offence under Section 174 of the Indi: 
Penal Code. But this ceased to be of importance again in vie 
of the fact that the Magistrate acquitted him in obedience to tl 
ruling to which we have ohare It has only been necessa! 
to mention these immaterial matters because they did in fa 
form the subject of argument, and it is necessary to sweep the 
aside. Before giving briefly our reasons for holding that the cit 
tion to appear was not a summons, notice or order which the r 
cipient was legally bound to obey by appearing within the mea 
ing of Section 174 of the Indian Penal Code, we will narrate 
briefly as possible the history of the previous decisions on tl 

int, 

In 1909 the Sessions Judge of Benares, Mr. E. H. Ashwort 
subseguently Mr. Justice Ashworth, referred a conviction und 
Section 174 to this Court on the ground that in his view it w 
an illegal conviction in that the accused was not bound to appes 
The matter came before Mr. Justice Knox and Mr. Justice Tu 
ball, and was registered as “Sarju Singh—Reference No. 320 
1909”, On August 3, 1909, they recorded the following bri 
judgment:— 

In our opinion a citation issued by a Tahsildar is an order 
appear before the Tahsildar which the person cited is bound 
obey. The intentional disobedience of it is therefore an offen 
under Section 174. 

No reasons for this view were given. 

The next case, King-Emperor v. Sheopal Singh’ (we are u 
able to give the date, but the case is quoted in the next case 
which we shall refer) came efore Mr. Piggott, A.J.C., Oud 
subsequently Mr. Justice Piggott of this Court. The full jud 
ment not being available to us we are only able to note that | 
held that the accused was not bound to obey the citation, basi 
his judgment on the report of the Select Committee during t 
passage of the bill. 

In 1910 Mr. Chamier, Judicial Commissioner, and Mr. Evar 
“A.J.C., Oudh, held that the accused was bound to appear in ob 
dience to the citation. They rejected the decision of Mr. Piggc 
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because he had relied upon the report of the Select Committee. 
They quoted the form of the citation and then rejected the argu- 
ment (the only one apparently urged) that a citation was merely 
an alternative to a writ of demand, because if a citation merely 
took the place of a writ of demand, the citation itself would be 
useless as it did not make any demand. No other consideration 
was apparently drawn to the attention of the learned Judges and 
they gave no further reason for holding that the recipient was 
bound to appear in accordance with the citation. This case is Rem- 
bali v. Emperor’. . 

- The, next case is that to which we have already referred, 
Emperor v. Bhirgu Singh’, decided by Dalal, J., and one of the 
members of the present Full Bench, Boys, J. It was held that 
the recipient was not legally bound to obey the citation. This 
ap to have been the first case in which the matter was at all 
fly argued and reasons are given at length for the decision to 
which reference may be made. 

In the following year the matter came up before a single 
Judge of this Court, Sulaiman, J., in Emperor v. Banwari. e 
learned Judge said: 

If the matter were entirely res infegre I would have been in- 

clined to hold that the citation was at any rate a notice, if not 

a summons or order, and that, therefore, its disobedience was 

covered by Section 174 of the Indian Penal Code. 
He held himself, however, bound by the last decision to which 
we have referred. It will be noticed that the learned Judge did 
not consider whether, even though the citation might be regarded 
as a notice, it was a notice that the recipient was legally bound to 
obey. He proceeded to set out in pie ae reasoning in Emperor 
v. Bhirgw and then added 

-the view taken by the Bench certainly prevents the abuse of the 

power to issue a citation to appear and then to arrest the defaulter, 


which may be an intolerable hardship It may be doubtful 
whether such a procedure was contemplated by the legislature when 
the Act was passed. 


Lastly, the question came up in 1927 before Stuart, C.J. 
and Pullan, J., in the Chief Court at Lucknow in Chandrika 
Singh v. Emperor’. The learned Judges delivered separate judg- 
ments to which reference may be made. It is only necessary to 
point out that Stuart, C.J. referred to the oorl difference 
of opinion in regard to the effect of the citation between the 
decisions in Rambali v. Emperor and Emperor v. Bhirgu, and fur- 
ther stated i 

why the word citation was used in this portion of Local Act Ib 
of 1901, I am in no position to decide, 
though he added that the word “citation” was possibly used in 
Chapter VII and the word “summons” in Chapter IX, because 


%3 0. G 535 L C 805 LL R 49 AlL 215=25 A. L. J. R. 38 
% O. W. N. 1211=106 L C. 686 : 
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Chapter VIII is concerned with the purely fiscal act in collecting 
land revenue, while Chapter IX is concerned with the procedure 
of revenue courts and revenue officers exercising judicial or quasi 
judicial functions. It may be noted further that Pullan, J. relied 
to some extent at least on the threat in the foot-note to the cita- 
tion form to which we have referred, 

These are all the case to which we have been referred. It 
would seem that a mere recital of these cases is sufficient to show 
this much aż least, that there is room for doubt as to the force to 
be given to the term “citation to appear”. That being so, there 
comes into force immediately the principle of interpretation of 
a statute that where there is reasonable ground for doubt as to 
the correct interpretation of an enactment, that interpretation 
should be adopted which is most in favour of the person to be 
penalised. This principle is of general application to fiscal and 
penal statutes. Here we have both a fiscal and a penal statute. 

Next, there is the principle of interpretation that where the 
matter is in doubt, that interpretation should be given to the 
statute which will prevent or will not permit of an abuse of the 
process of the law. The learned Government Advocate, putting 
as best he could the case for the appellant Local Government, was 
unable to suggest to us why the Local Government should be so 
anxious to secure the strict interpretation for which he pleaded 
of the word “citation”. If the defaulter fails to appear in res- 
ponse to the citation, and even without the issue of a citation, 
the Revenue Officer has power to issue a warrant of arrest. The 
only motive underlying the desire of the Local Government to 
put a strict interpretation on the word “citation” which anybody 
could suggest was that it would save the Revenue Officer the 
trouble of issuing a warrant of arrest and of bringing the defaulter 
before him under arrest. He could, if the defaulter was bound 
to appear in answer to a citation, issue the citation, and then 
having the defaulter before him say to him:— 

Now come to terms such as I can accept, or I will forthwith 
arrest you. 

Can anybody doubt but that this would be an abuse of the 
process of the law. No other motive is suggested to us. We 
should therefore give effect so far to the principle that where 
there is doubt, that interpretation should be put on the enactment 
which will prevent an abuse of the legal process. 

Having stated these two principles we next turn to the 
question, what explanation is there of this special use of the word 
“citation” in Section 147 when it is used nowhere else in the whole 
"Act. When the N.-W. P. Land Revenue Act, XIX of 1873, 
and the Land Revenue Act of Oudh, XVII of 1876, were con- 
solidated into the present U. P. Act ID of 1901, the draftsman 
had to consider whether he should or should not use the word 
“a summons to appear” which appeared in the Oudh Act, and he 
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substituted, and can only be held to have deliberately substituted, 
the word “citation”. It is not the case that the word was used 
carelessly or with some vague idea that it did not really matter 
whether one used the word “summons”, “citation”, “notice”, “call 
upon”, etc. The draftsman had the word “summons” before 
his eyes. He had not the word “citation”. He deliberately 
substituted “citation” for “summons”. What was the reason for 
this? No one has been even able to suggest that there was any 
reason except possibly, and that is in favour of giving the less 
strict interpretation to the word, that in Chapter IX where the 
word “summons” is used the legislature was dealing with the 
procedure of the courts, and in Chapter VIII he was dealing only 
with the proceedings of officers for the collection of the amounts 
due to Government. There would be a natural inclination to 
substitute the milder word in the latter case for the stricter word 
used in the former. This is the only possible explanation that 
occurs to us or that has been offered by anybody of the deliberate 
substitution of the term. 


Much argument has been directed to suggest that a citation 
is in fact equivalent to a summons carryin with it the conse- 
quences enacted in Section 174 of the Indian Penal Code. It 
may be that it is so in some cases. It does not follow that it is 
so in all. But in fact even if it could be held to be merely a 
variant of the word “summons”, and that the two words are in- 
terchangeable, even that will not help the appellant, for it is mani- 
fest that the word “summons” is sometimes used in cases where 
the-recipient is not bound to obey the summons. It is in itself 
a striking fact that nobody has ever yet heard of a man being 
prosecuted under Section 174 of the Indian Penal Code for failing 
to obey a summons to attend a court as a witness. The invari- 
able procedure followed, if the attendance of the witness is essen- 
tial, is to issue a warrant for his arrest; and indeed in the Civil 
Procedure Code express provision for this is made in Section 32, 
in which there is no reference to Section 174 of the Indian Penal 
Code. But more than this, we find the word “summons” ac- 
tually used in the very Act which we are considering in Section 
201 where it is laid down in the Proviso that no order shall be 
altered without previously summoning the party, in whose favour 
that order was passed, to appear. Manifestly here no liability 
under Section 174 of the Indian Penal Code can arise. Again, 
where it is intended that failure to appear even in answer to a 
summons should carry the consequences laid down in Section 174 
of the Indian Penal Code, we find it expressly stated, which dec- 
lares that “all persons so summoned shall be bound to attend”. 
As to citations, to refer to another Act, we find that where it is 
intended that failure to obey a citation should be penalised, that 
intention is made the subject of express enactment, ¢-8., Act XXI 
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of 1866, Sections 10 and 11, where it is declared that the res- 
pondent, in other words, the defendant in the suit, shall be served 
with a citation to appear, and that in default of his or her appear- 
ance, liability to punjshment under Section 174 of the Indian 
Penal Code follows.. Lastly, we may note that to give the less 
strict meaning to the term “citation”, if indeed.the more severe 
interpretation be permissible at all, is in accordance with a rea- 
sonable interpretation of the scheme of the Act. The Tahsildar 
has under Section 145 to certify a statement of account showing 
the existence of the arrear, of its amount and of the person who 
is the defaulter. It is declared that this statement of account 
shall be conclusive evidence of the facts stated in it. It is mani- 
fest, however, that this cannot possibly be held to prevent the 
Tahsildar from amending the certified statement of account if 
he desires to do so. If he has issued a writ of demand in accord- 
ance with that statement of account, and either in consequence 
of information received from the alleged defaulter, or from any 
other source, he has reason to doubt the correctness of the state- 
ment or the desirability of proceeding to extreme measures with- 
out further light on the matter, it is reasonable to suppose that he 
should be empowered to give the alleged defaulter an opportunity 
of appearing before him and explaining either that he is not the 
person liable, or that he is not liable for the whole amount claimed, 
or of offering to make an arrangement which will not necessitate 
the proceeding to extreme measures. It is not necessary to ela- 
borate this. We have already noted above that no other proper 
motive can be suggested as underlying the use of the word “cita- 
tion”. 

For the reasons we have given we hold that the citation was 
not a summons, notice or order which Himanchal Singh was legal- 
ly bound to obey, and we dismiss the appeal. 

SEN, J.—This is an appeal by the Local Government from an 
order, passed by a Magistrate, acquitting Himanchal Singh of an 
offence under Section 174 of the Indian Penal Code. - 

Himanchal Singh was in arrear of Government revenue for 
a sum of Rs.108-6-0 on account of Rabi 1335 Fasl A writ was 
issued to him under Section 147 of the United Provinces Land Re- 
venue Act (Act II of 1901) on July 11, 1928. This document 
was of a composite character being a writ of demand and a cita- 
tion for appearance, if the demand for revenue is not complied 
with. The document is in a printed form which is headed as 
“summons for attendance”. The wording of this document is 
sybstantially in accord with the prescribed form to be found in 
the Land Revenue Manual for the United Provinces, which is a 
Government publication. The document is addressed to Himan- 
chal Singh, who is directed to attend the court of the Tahsildar 
of Tahsil Shahjahanpur, on July 26, 1928, at noon, if the amount 
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of arrears together with the costs of the process fee is not paid 
with the greatest promptitude (Jaldéar ais na kar diya jawe). 
The order was served upon Himanchal Singh personally, on July 
17, 1928. The document bears the following endorsement by 
Himanchal Singh:— : 
I am informed of your order and received a copy of the sum- 

mons through the peon. 
This document contained a warning note 

A failure to attend will be punishable in the criminal courts un- 

der Section 174 of the Indian Penal Code. 
Himanchal Singh did not pay the amount of arrears together with 
the costs of the process fee nor did he attend the court of the 
Tahsildar, on July 26, 1928, as he was directed to do. Proceed- 
ings were initiated against him under Section 174 of the Indian 
Penal Code and he was eventually put upon his trial before Khan 
Bahadur Maulvi Muhammad Mansub Hasan Khan, Special Ma- 
gistrate of the second class. The statement of the accused was 
recorded, on October 5, 1928, under Section 364 of the Code of 
Criminal Procedure, and the accused admitted that the summons 
was issued to him and that he neither deposited the revenue nor 
attended the court. The Magistrate acquitted him on October 
8, 1928. The Magistrate held that, though the accused pleaded 
guilty, no offence was committed by him under Section 174 of 
the Indian Penal Code for non-attendance in the court of the Tah- 
sildar and reliance was placed upon a Division Bench ruling of 
this Court in re King-Emperor v. Bhirgu Singh in support of this 
view. 
The Magistrate is not quite accurate in stating that the ac- 
cused pleaded guilty before him. The accused was not asked 
whether he had committed an offence under Section 174 of the 
Indian Penal Code and he did not plead guilty in express terms. 
The Magistrate was, however, bound to follow the ruling of this 
Court, which undoubtedly supported his view. 

The Local Government challenges the correctness of the de- 
cision in re King-Emperor v. Bhirgu Singh. The point to be con- 
sidered in this appeal is of far-reaching effect as involving a ques- 
tion of principle, and is a matter of general importance, aftect- 
ing the authority of the Revenue Officers acting under the Land 
Revenue Act as also the liberty of the subjects of the Crown to 
whom citations are addressed under Section 147 of the Act. 

In approaching the question before this Court, no importance 
can be attached to the fact that the citation is headed as “Notice 
of attendance” nor to the further fact that the foot-note contains 
a pointed warning. Nor can the fact of the citation being issued 
from “the court of the Tahsildar” and Himanchal Singh being 
directed to appear “in the court of the Tahsildar” be permitted 
to be strained too far. The Tahsildar was acting in his adminis- 
trative capacity as 2 Revenue Collector. He was not, strictly 
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speaking, a “court” and was exercising, at the most, a quasi judi- 
cial function. In Section 189, a Tahsildar is authorised to hold 
his court within his Tahsil, but his powers under Section 147 are 
more administrative than judicial. 
“Section 174 of the Indian Penal Code provides 
Whoever, being legally bound to attend in person . at a cer- 
tain place and time in obedience to 2 summons, notice, order or 
proclamation proceeding from any public servant legally com- 
petent as such public servant to issue the same, intentionally 
omits to attend at that place or time shall be punished 
with imprisonment or with fine 

The ingredients of the offence under this Section are there- 
fore (1) that a summons for attendance must be issued by a pub- 
lic servant who was legally com t to issue the same, (2) that 
the person summoned must be legally bound to attend at a cer- 
tain place and time in answer to the summons and (3) that the 
person summoned must intentionally have omitted to attend at 
that place and time. 

Section 147 of the Land Revenue. Act provides that when an 
arrear of revenue becomes due, a writ of demand calling on the 
defaulter to pay the amount within the time therein stated or a 
citation to appear may issue. - 

Circular 3-IT of the rules framed by the Board of Revenue 
contained, amongst others, the following provisions relating to Sec- 
tion 147 of the Land Revenue Act, 

Processes under Section 147 shall be issued by the Tahsildar of 
the Tahsil in which the arrear fell due, or by order of the Collec- 
tor or Assistant Collector in charge of the Sub-Division. Writs, 
warrants and proclamations shall be in the forms appended. They 
shall bear the date of issue and shall be signed by the issuing officer 
and sealed with his official seal. 

Process under Section 147 is not required by law to precede 
processes under Section 150 but ordinarily a writ or citation to 
appear should issue before any other process is resorted to. The 
fee charged for the issue of a writ or citation to eppear shall be 
12 annas. The fee shall be included in the amounts specified 
in the writ or citation as that for the recovery of which the 
writ is issued. 

No more than one writ shall be issued in respect of the same 
arrear to any defaulter, except under the orders of the Collector. 
If the arrears be not paid within fifteen days from the date of 
the service, severer measures should promptly be taken. 

It is not controverted that the Tahsildar of Tahsil Shahja- 
hanpur was a public servant, legally competent as such public 
servant to issue a citation to Himanchal Singh to appear before 
him under Section 147 of the Land Revenue Act, or. that Himan- 
chal Singh as a defaulter was duly served with the citation call- 
ing upon him to appear on July 26, 1928. But it has been argued 
that a citation to appear under Section 147 of the Land Revenue 
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Act is not a “summons” within the purview of Section 174 of 
the Indian Penal Code and that Himanchal Singh was not legally 
bound to appear. - 

Statutes of a fiscal or penal character must be strictly cons- 
trued so as to prevent undue encroachment upon the liberty of 
the subject. Where the words of a statute are ambiguous, or of 
a doubtful import, the words should be construed generously. 
Where however the words of the statute are unequivocal and un- 
ambiguous, they must be construed in their plain, natural and 
grammatical senses. 

The question which emerges for decision in this appeal is 
whether the words “a citation to appear” in Section 147 of the 
Land Revenue Act connote anything different from a summons 
to appear. The word “citation” has not been defined in the Land 
Revenue Act nor has the word “summons” been defined in the 
said Act. It is presumable that the words citation and summons 
have not been used in the Act in a special or technical sense. If 
recourse be had to standard books of reference, it would appear 
that citation and summons are interchangeable words. For ins- 
tance, in Webster’s New International Dictionary, “citation” 
means, amongst other things, an official summons or notice given 
to a person to appear before a tribunal of justice; hence any sum- 
mons. In Murray’s Dictionary “citation” is a citing or summon- 
ing to a court of justice. Bouvier gives the following note on 
“citation” :— Poa 

A writ issued out of a court of competent jurisdiction, com- 
manding a person therein named to appear on a day named and 
do some thing therein mentioned, or show cause why he should 
not. 7 : - 
The act of which'a person is so summoned or cited. =y 
In the ecclesiastical law, the citation is the beginning an 
foundation of the whole cause, and is said to have six requisites, 
namely, the insertion of the name of the Judge, of the promovert, 
of the impugnant of the cause of suit, of the place, and of the 
time of appearance; to which may be added the affixing the seal 
of the court, and the name of the Registrar or his Deputy. _ 
The process issued in courts of probate and admiralty courts. 
It is usually the original process in any proceeding where used. 
and is in that respect analogous to, the writ of capias or summons 
at law, and the subpoena in chancery. bork 

According to Wharton (Law Lexicon, 4th Ed. page 187) 
“citation” is a summons to appear, applied particularly to a process 
in the spiritual probate and matrimonial courts. 

In its common significance, therefore, “citation to appear” 
is clearly “a summons to appear” and cannot be held to mean any? 
thing short of this. If this meaning is applied to the text of Sec- 
tion 147, it fits in with the context. It is not necessary either to 
strain the language or to have recourse to a process of reasoning 
to find out the meaning of the text. Indeed, if regard be paid to 
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the context and the scheme of the Act, it is not possible to cons- 
true the word “citation” otherwise than as a summons. 


Section 146 of the Land Revenue Act prescribes the processes 
by which an arrear of revenue may be recovered. These processes 
are eight in number, and have been enumerated in Clauses (a) to 
(4). Each of these processes is and is intended to be coercive. 
Every process enumerated in the Section is severer or more drastic 
than the one immediately preceding it. There may be variance in 
the degree of the effectiveness of the several processes as also in 
the degree of their coerciveness, but all of them share one com- 
mon character in so far that all of them are coercive. 


The Local Government may issue a warrant of arrest in the 
very first instance but the legislature provided for a less drastic re- 
medy by the issue of a citation. It cannot be assumed that the ob- 
ject of the citation is simply to facilitate the execution of the war- 
rant of arrest. The two processes are different. If the man appears 
in obedience to the citation, he may be allowed to go without any 
warrant being executed against him. That the process of cita- 
tion to appear may be abused is no argument against the process 
itself being from its very inception an instrument of an imperative 
or rallo character. 


A writ of demand or a citation to appear is one of the statu- 
tory processes for recovering an arrear of revenue. A citation to 
ges could not have been intended to be a mere invitation from 
the Tahsildar to appear in his court to parley with him about the 
amount of the arrear or to negotiate with him the time as to its 
payment. It is not till the revenue has fallen into arrears that 
steps can be taken for its recovery. Section 145 of the Land Re- 
venue Act enacts that a statement of account certified by the 
Tahsildar shall for purposes of Chapter VIII be conclusive evi- 
dence of the existence of the arrear, of its amount and of the 
person who is the defaulter. Ex hypothesi, the amount due has 
been determined and has been duly certified. The certificate be- 
ing conclusive, the issue of a citation could not be treated as a 
mere occasion given to the co-sharer concerned to come and dis- 
cuss with the Tahsildar because of any dispute or uncertainty 
about the amount of revenue. The certificate having already 
settled the matter, the Chapter regarding dispute or uncertainty 
is closed anon and for ever. It is extremely difficult to conceive 
that the legislature could have intended “citation to appear” to 
have been one of the modes or processes for recovering the arrear 
of revenue without looking forward to the obedience of that pro- 
*cess by the person against whom it is directed. 

It has been argued that the processes from (b) to (A) are 


a coercive process. According to Wharton, a writ is “a judicial 
process by which any one is summoned as an offender and is also 
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a legal instrument to enforce obedience to the orders and sen- 
tences of the courts”. “A writ of demand” is a peremptory order 
to pay. “A citation to appear” cannot be otherwise than a peremp- 
tory order to appear, if the arrear of revenue is not paid. It is coer- 
cive because 2 has to leave his business and has to undergo 


CAMINAL 


1930 


Kinc- 
Excprnon 


v. 
the worry, trouble and expense of a journey to the Tahsil. The Hmeancnat 


appearance before the Tahsildar as a defaulter is humiliation enough. 
He is exposed to the risk of being arrested by the Tahsildar if the 
latter chooses to do so. Besides this, he has to pay the expenses of 
the process issued to him. It is the extent of the privation, where- 
in lies the compulsion. 

The word “citation” does not appear to have been used in 
Sections 146 and 147 of the Land Revenue Act in a technical 
sense. “Citation” may have a limited or a technical meaning in 
a particular statute relating to ecclesiastical law or to law relat- 
ing to probate and administration. But it is not permissible to 
construe words in one Act by a reference to the use of the same 
words in another Act which is not in pari materia with the former. 
It was held in the case of Muddoo Sooden Dey v. Bamachuran 
Mookerji that the meaning of an Act is to be gathered solely by 
a reference to the Act itself. In Walji Karimji v. Jagannath 
Premji it was held that 

enactments in per: materia should be read together as if they were 
one law and interpreted as consistently and harmoniously as their 
language will fairly admit but an enquiry into the vicissitudes 
which a measure experienced in the course of its passage as a 
a bill through the legislature `s not a legitimate mode of ascer- 
taining the intention of the legislature. 

It is, therefore, submitted with respect that it is not legiti- 
mate to construe the words “citation to appear” in Sections 146 
and 147 of the Land Revenue Act by a reference to Section 69 
of Act V of 1881 or Sections 199 and 250 of the Indian Succes- 
sion Act (Act X of 1865). Section 69 of Act V of 1881 is a 
replica of Section 250 of the Indian Succession Act of 1865 and 
provides that it shall be lawful for the District Judge... . 
to issue citations calling upon all persons claiming to have any in- 
terest in the state of the deceased to come and see the proceedings 
before the grant of probate or letters of administration. The 
citation here is a general citation and is not addressed to a parti- 
cular individual by name. The citation is not addressed to persons 
who do not put forward any claim in the estate of the deceased. 
It is not a process for enforcement of a pre-existing liability as 
in the case of a defaulting landholder. If a person having a 
claim to the estate of the deceased holds himself back, he exposés 
himself to the risk of an ex parte order against him or to his 
prejudice. But no liability has been incurred till this order has 
been passed. Section 199 is clear that no appearance on the part 
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of the next of kin is contemplated and he has the option- to sc- 
cept or refuse the letters of administration. 


It is worthy of note that a mode of publication of the cita- 
tion was prescribed by the Probate and Administration Act and 
the Indian Succession Act. In the Land Revenue Act, no mode 
for the service of the citation under Section 147 has been speci- 
fically provided for. But the mode of service of summons under 
the Act has been expressly provided. This could not be treated 
as a case of omission from inadvertence. It is rather suggestive 
of the fact that the framers of the Act considered the two terms 


to be synonymous. 


In Section 151 of the N. W. P. Land Revenue Act (Act 
XIX of 1873) there was a provision for the “writ of demand” 
but there was no provision for the issue of a citation or summons 
to the defaulting zemindar. In Section 114 of the Land Revenue 
Act of Oudh (Act XVII of 187 6) there was`a provision for both, 
that is, there was a provision for “a writ of demand” and, alter- 
natively, for “a summons to appear”. Under Act IN of 1901, 
the two aforesaid Acts were repealed and they were consolidated 
into one. In the new Act, a provision has been made for both, 
with this difference that the word “citation” has been substituted 
for “summons”. This would suggest that the legislature con- 
sidered the word “summons” and “citation” as convertible terms. 
As has already been observed, the context, where the word 
“citation” has been used, is also indicative of the same conclusion. 
The word “citation” has to be read with reference to the context 
and not divorced from it, and the interpretation as to the nature 
and character of the citation may be mild in one case and more . 
severe in another if the mildness or severity is to be assigned to 
the legal effect of the process. But it would depend in each case 
upon the text of the statute with special reference to the character 
of the proceedings, it relates to. Having regard therefore (1) 
to the natural and grammatical meaning of the word “citation”, 
(2) to the general scheme of the Land Revenue Act and (3) to the 
use of the word “citation” with reference to the context, it is 
clear that “citation to appear” cannot but have one meaning, 
namely, “summons to appear’. There is no ambiguity in the 
words “citation to appear” and the words cannot be construed to 
mean citation to appear or not to appear at the option of the 
person served with the citation. There can be no warrant for 
introducing words into the text of Section 147 as an addition or 
an alternative. It will be trenching upon the province of the 
legislature to add an inconsistent alternative into the text. 

There are certain sections of the Land Revenue Act, where the 
word “summons” has been used; for example, Sections 193, 194, 
195 and 201. In Section 193, “all persons” summoned “are bound 


‘to appear”. If after due service ey do not attend, they are it 
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is submitted liable to be prosecuted under Section 174 of the- 


Indian Penal Code. It was not necessary to add a provision to 
Section 147 like the one in Section 193, because the legislature 
has already declared its mind in Section 146 that citation to 
appear is a process for enforcing payment of arrears of revenue 
and it follows that it has to be obeyed. 

lt cannot be argued from this that the framers of the Act 
in using the word “citation” in. Sections 146 and 147 deliberately 
intended to use a word of different connotation from “summons”. 
A comparison of these Sections with Sections 146 and 147 of the 


Land Revenue Act satisfies me that no distinction or differentia- - 


tion was intended to be made. Sections 146 and 147 are to be 
found in Chapter VII which relates to collection of revenue. The 
matters dealt with therein are purely fiscal and administrative. 
Sections 193, 194, 195 and 201 are to be found in Chapter IX 
which relates to procedure of revenue courts and revenue officers. 
It is not unlikely that “summons” and “citation” were used as 
mere variants of the same idea and two words were used to mark 
off the nature and character of the proceedings before the revenue 
officers concerned, but the nature and obligatory character of the 
“summons” or “citations” are different according to the nature 
of the proceedings. 

The learned Government advocate has invited the attention 
of this Court to the following decisions in support of his appeal: (1) 
In the matter of Sarju’ decided by Knox, A. C. J. and Tudball, J., 
(2) Ram Bali v. King-Emperor* decided by Messrs Chamier and 
Evans, J. C. which overruled an unreported decision of Mr. Piggott 
founded upon the report of the Select Committee, (3) Chandrika 
Singh v. King-Emperor decided by Stuart, C. J. and Pullan, J. 
The last mentioned case expressly dissents from the Division Bench 
ruling of this Court in Emperor v. Bhirgu Singh'. I am in general 
agreement with the reasonings of the igen fade in this case. 


In Benwari Lal v. King-Emperor' Sulaiman, J. is reported to- 


have observed as follows:— 

The question is whether the citation to appear does not come 
within the expression summons, notice, order of proclamation. 
If the matter were entirely res integra I would have been inclined 
to hold that the citation was, at any rate, a notice, if not, a sum- 
mons or order, and that, therefore, its disobedience was covered 
by Section 174 of the Indian Penal Code; I might have sought 
support from the case of Rem Bali Singh v. King-Emperor if the 
matter were not concluded by a recent pronouncement of a Di- 
vision Bench in King-Emperor v. Bhirgu Singh which is binding 
on me as a single Judge. 

A point is sought to be made of the fact that no penalty for 
non-attendance has been provided for in the Land Revenue Act 
as appears to have been done in Section I of Act XXI of 1866. 
This cannot be treated as an example of a casus omissus nor can 
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an inference be drawn from this omission. Section 174 of the 
Indian Penal Code was already on the statute book to meet the 
situation and it was not necessary to make a special provision for 
a case like this in the body of the Land Revenue Act. 


There can be no charm in the word citation or summons. 
Citation or summons may be issued to a party or to a witness 
or to a party who is sought to be examined in the case as a 
witness. The object may be to give notice to a party of some 
suit, application or other proceeding. In such a case the party 
is not bound to appear in court although his non-appearance may 


` entail the consequence of an ex parte order against him (see, for 


instance, Order 9 of the Code of Civil Procedure). Again the 
object may be to compel his appearance in court to give evi- 
dence. In such a case, he is legally bound to appear in court 
and he cannot be allowed to contumaciously withhold his appear- 
ance. A summons to a witness is a process of 2 mandatory 
character. In a civil suit, the court summary powers to 
proceed against him and pass orders under Order 16, Rule 12 
of the Code of Civil Procedure. The rule aforesaid however does 
not take away the powers of the court to prosecute him under 
Section 174 of the Indian Penal Code. Cases of deliberate dis- 
obedience of summons are rare. Even where they occur, the civil 
courts may deal with the offender under Order 16, Rule 12 
and not file a complaint against him in the criminal court undef 
Section 174 of the Indian Penal Code. I am by no means cer- 
tain that witnesses are never prosecuted by the civil court for 


‘ disobedience of summons, although I must say that there are no 


reported cases where this has taken place. The powers of the 
civil court in this respect are foreign to the enquiry in hand. 
Whether a party or a witness was bound to appear in a proceeding 
of a civil nature has to be determined by a reference to the 
nature of the proceeding and the provision of the particular statute 
under which he is served with the notice. Any answer for or 
against cannot be made in the abstract and the answer cannot 
be helpful in the solution of the question which is now before us, 
which has to be determined by a reference to the relevant portions 
of the Land Revenue Act and nothing beyond. 


Section 201 of the Land Revenue Act provides that no ex 
parte order or order by default shall be set aside without a notice 
of the application to the opposite party. This Section is analogous 
to Order 9, Rule 14 of the Code of Civil Procedure. Here the 
notice served to a party is not for personal appearance. It is 
a matter of his option to appear or not to appear but non-appear- 
ance exposes him to certain legal consequences. It may be conced- 
ed at once that the party served with notice in these cases is not 
legally bound to appear. 


I hold, therefore, that where a citation has been issued to a 
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person who is in arrear of Government revenue under Section 147 
of the Land Revenue Act, the said citation is a summons within 
.the meaning of Section 174 of the Indian Penal Code, that the 
accused was legally bound to appear in the court of the Tahsildar 
in obedience to it and that by he failure to attend, he was guilty 
under Section 174 of the Indian Penal Code. 

I would therefore allow the Government appeal and convict 
the accused. 

By THE Court—The result is that the appeal by the Local 
Government fails and is hereby dismissed, and the acquittal of 
Himanchal Singh accused of an offence under Section 174 of 
the Indian Penal Code is hereby confirmed. 


BINDRABAN (Defendant) 
VETSHS 
DURAG SINGH (Pleintiff)* 
Pre-emptton—Vendor succeeding to pre-emptor, decree-bolder, as legal 
representative—Effect of, on second appeal by vendee—No estoppel. 


Having succeeded in her pre-emption suit in which the vendor SULancan, 


was impleaded, the decree-holder deposited the pre-emption money, 
thereby getting a title to the property under Or. 20, R. 14(1b). 
After the decree-holder’s death, a second appeal was filed in the 
High Court against the vendor who had succeeded to deceased’s 
estate as the legal heir. Held, that the vendor could not be 
estopped from taking any benefit from the decree as the succession 
had come into effect by operation of law and inheritance. 
SECOND APPEAL from a decree of Basu SARUP NARAIN, 
Subordinate Judge of Jhansi, confirming a decree of Bapu RADHA 
KaisHNa CHAUpDHRI, Munsif. 
K. N. Laghate for the appellant. 
The respondent was not represented. 
The following judgment was delivered 
This is a died: appeal arising out of a suit for pre- 
emption brought by Mst. Nannhi Bahu against the vendee Bindra- 
ban impleading the vendor Durag Singh. The suit was decreed 
by the first court and the decree was affirmed by the lower ap- 
pellate court on February 24, 1927. The pre-emption money was 
paid by the decree-holder, and under Order 20, Rule 14(1b) the 
title to the property accrued to her from the date of such pay- 
ment. She however died, and after her death a second appeal 
was filed in this Court on May 20, 1927, against the vendor Durag 
Singh who, it now appears, has succeeded to her estate. K 
The main ground urged before us is that because the vendor 
has himself now become the legal representative of the pre-emptor, 
he should be estopped from taking any benefit from the decree. 
*S. A. 1640 of 1927 
47 se e 
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Gra In our opinion this contention has no force whatsoever. The 
1929 pre-emption suit was decreed in favour of Mst. Nannhi Bahu, in 
— whom the property became vested as soon as she deposited the 
BowasmaN pre-emption money. The vendor has now succeeded to her estate 
Bete ete as the lezal heir. He is the legal representative of the deceased 
plaintiff for the purposes of this appeal. He is not defending 
this ap in his own right or in his ca acity as a vendor, but 
as the legal representative of the decree-holder. We do not see 
why this fact should in any way handicap him. There can be no 
estoppel as the succession has come into effect by operation of 

law and inheritance. 
The other two grounds of appeal have no force and cannot 

be seriously pressed. 
The appeal is dismissed but without any order as to costs as 

no one appears for the respondent. 


Appeal dismissed 


KRISHNA DAS AND ANOTHER (Applicants) 
Vv 


7 ETSHS 
199 RAJA RAM BHATT LELI AND OTHERS (Opposite parties) * 
~—~. Provincial Insolvency Act (V of 1920), Secs. 6(c) read with Sec. 54— 





Dee Fraudulent preference—Act of insolvency. 
Moxuryt, J. The creditor’s application for an order of adjudication of the 
Banner, J. Opposite party as insolvents was dismissed by the District Judge 


without recording a definite finding as to whether an act of 
insolvency had been committed. The act of insolvency alleged 
was with reference to a mortgage deed, dated August 31, 1927, 
executed in favour of a third party not for any new considera- 
tion, no new funds being advanced under the mortgage to enable 
the debtors to carry on their business, but all the property was 
handed over to the third party placing him in the favourable 
position of a secured creditor. After the application for ad- 
judication was made a further Mortgage was executed by the 
Opposite party in favour of the third party for Rs.15,000 but 
no evidence was tendered in regard to this mortgage nor was 
there any proof that the amount of Rs.15,000 was actually 
advanced for carrying on the business. 

Held, that the mortgage of August 31, 1927 had the effect 
of making the third party a creditor with a preference over other 
creditors and the intention of the Opposite party in executing that 
document must have been to give such preference. The mort- 
gage deed clearly came under Sec. 54 of the Provincial Insol- 

. vency Act and its execution amounted to an act of insolvency 
within the meanıng of Sec. 6(c) of the Act. 
Fmsr Apprar from an order of K. A. H. Sams Esg., Dis- 


"F. A. F. O. 123 of 1928 
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trict Judge of Benares. — 

Kailas Nath Katju for the appellants. 

M. N. Raine (for P. N. Saprw) for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is an appeal by a creditor whose applica- 
tion for an order of adjudication of the opposite party as insolvent 
has been dismissed by the District Judge of Benares. ‘The opposite 
party are a joint Hindu family consisting of three members Raja 
Ram Bhatt Leli, Govind Shastri and Gaja Nand Rao. The 
application was made mainly on the ground that an act of in- 
solvency had occurred by the execution by the opposite party of a 
fictitious deed of mortgage in favour of a third party, Rai Krishnaji, 
for Rs.35,000 nominally, on August 31, 1927. Within three 
months of that date this application was made on November 28, 
1927. Therefore it would be open to the applicant to have the 
benefit of Section 54 of the Provincial Insolyency Act which 
applies to a transfer of property in fayour of any creditor with 
a view to giving that creditor a preference over the other creditors. 

The case for the applicant is that this mortgage comes under 
Section 6(b) or (c) as a transfer of property or part of a pro- 
perty with intent to defeat or delay the creditor or which would 
be void as a fraudulent preference if the opposite party were ad- 
judged insolvent. The opposite party filed 2 written statement 
stating that the mortgage deeds executed in favour of Rai Krishnaji 
were in good faith and for consideration of his just dues, that 
Rai Krishnaji had now taken over the concern and invested further 
sums in it to carry it on with a provision to allow a share of the 
profits to the opposite party in order to enable the opposite party 
to pay up the creditors as well. Further, the written statement 
alleged that the opposite party was prepared to pay the amount 
due by monthly instalments and that at present the firm owned 
properties worth more than Rs.80,000. 

The applicant gave his own evidence in support of his appli- 
cation and he also tendered a certified copy of a deposition by one 
of the opposite party in suit No. 92 of 1927 (Krishen Das v. Kamala 
Kalabattu Karyaleys). The opposite party made a statement 
through their vakil that they did not desire to tender any evidence. 
The evidence therefore in the case is complete. The District 
Judge did not come to any clear finding as to whether an act of 
insolvency had been committed or not. But he dismissed the 
application on the ground that he had little doubt that the third 
party, Rai Krishnaji, would see to it that the decree was liquidated 
by payments in instalments, as in the case of other creditors. 
We consider that the District Judge was wrong in not coming 
to a definite finding as to whether an act of insolvency had.been 
committed. We diss consider that he was wrong in finding that 
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Rai Krishnaji would make payment of this debt when there was 
no evidence before him`of Rai Krishnaji to that effect. 

The question before us is whether an act of insolvency has 
been committed. The mortgage of August 31, 1927, for Rs.35,000 
was not for any new consideration, but purported to be entirely 
on account of the debt then owed by the opposite party and in- 
terest on that debt according to the mortgage. Therefore it 
cannot be said that on that date any new funds were advanced 
by Rai Krishnaji to the opposite party to enable them to carry 
on their business. It is true that after the application a further 
mortgage for Rs.15,000 nominally has been executed by the oppo- 
site party in favour of Rai Krishnaji. No evidence has been 
tendered in regard to this mortgage, nor is there any proof that 
Rs.15,000 was actually advanced for carrying on the business. 
As is admitted in the written statement of the opposite party, we 
find it proved that all the property of the opposite party has 
been handed over to Rai Krishnaji who is now in the position of 
a secured creditor, whereas the applicant is not a secured credi- 
tor. It is clear therefore that the mortgage of August 31, 1927 
has the effect of making Rai Krishnaji a creditor with a prefer- 
ence over other creditors and the possession of all the property 
placed him in an extremely favourable position. The intention 
of the opposite party in executing that document must have been 
to give Rai Krishnaji such a preference over other creditors. 
Therefore that document clearly comes under Section 54 of the 
Provincial Insolvency Act and therefore its execution by the oppo- 
site party amounts to an act of insolvency under Section 6(c) 
of the Provincial Insolvency Act. We may also state that even 
on the pleading in the written statement referred to, if this plea 
were correct, it would amount to an act of insolvency under 
Section 6(a). We consider therefore that an act of insolvency 
having been committed, and as it is admitted that the applicant 
is a creditor for more than Rs.500, his debt amounting to Rs.500 
worth of silver wire, the applicant is entitled to present this appli- 
cation in insolvency. Accordingly we adjudicate Raja Ram Bhatt 
Leli, Govind Shastri and Gaja Nand Rao insolvents. We fix a 
period of one year within which the insolvent is to apply for dis- 
charge from insolvency. We send this record back to the District 
Judge to take proceedings of insolvency in regard to creditors 
proving their debts and appointment of a receiver and all other 
proceedings. The appellants will be granted costs of this appeal 
and costs so far incurred in the courts below. 

Appeal allowed 
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THE PEOPLE’S INDUSTRIAL BANK, LIMITED (Defendent) 
versus 

RAM CHANDER SHUKLA ann orHeErs (Plaintiffs)* 

Companies Act (VII of 1913), Sec. 171—Order for payment against 

contributory who was dead before order passed—Suit by sons of 

deceased contributory challenging validity of order—Order invalid 

—Leave to file suit granted by Company Judge during pendency of 
suli—Effect of. 

A Bank having gone into liquidation, the court ordered one A 
to pay a certain amount. A’s sons sued for a declaration that 
the order was not binding on them as A was dead at the date of 
the order. The liquidator, who was a party to the suit, objected 
that the leave of the court, under Sec. 171 of the Companies Act, 
had not been obtained before institution of the suit. The 
munsif dismissed the suit although such leave was obtained during 
the pendency of the suit. On appeal the suit was decreed. The 
liquidator having preferred 2 second appeal, beld, that assuming 
that A was a contributory, an order against him could be valid 
only when it was obtained in his life-time. There could be no 
doubt as to the liability of A’s estate, but to fix it with liability, 
those persons who represented the estate, should be brought on 
the record, before an effective order might be made. Held, 
further, that the authority who is responsible to see whether the 
winding-up proceedings would be properly safeguarded by grant 
or withholding of the leave, is the court. If he thinks that leave 
may be granted, it is not the business of anybody else (except 
the court of appeal) to say that the leave should not have been 
granted. Amritsar Banking Co. Ltd. v. Moben Lal, Punjab Re- 
cords Vol. 52, p. 50 referred to. 

SECOND ÅPPEAL from a decree of Basu Govinp SARUP 
MasTHUR, Subordinate Judge of Mirzapur, reversing a decree of 
Basu BHANU PRakasH ELEHENCE, Munsif. 


A. Sanyal for the appellant. 

Kashi Narain Maleviys for the respondents. 

The judgment of the Court was delivered by 

MuxerJi, J.—This second appeal raises some interesting ques- 
tions of law and arises out of the following circumstances, The 
Peoples Industrial Bank went into liquidation sometime ago and 
it is being wound up under the supervision of the court. The 
District Judge of Allahabad is the court under whose supervision 
it is being wound up, at present. An order to pay a certain 
amount was passed by the learned Company Judge (learned Dis- 
trict Judge) against two persons, namely, Chandra Bali Shukla 
and a female, Mst. Annapurna, the wife of Chandra Bali Shukla. 

*S. A. 1818 of 1926 


Mukerys, J. 
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The order was sent down to Mirzapur for being executed. The» 
the sons of Chandra Bali Shukla instituted the suit out of which 
this second appeal has arisen, to obtain a declaration that th» 
order of the District Judge against Chandra Bali Shukla was no! 


. binding on them, inasmuch as Chandra Bali Shukla was already 


dead at the date of the order. The liquidator was a party to the 
suit and one’ of the objections that he took was that the leave 
of the Court, under Section 171 of the Indian Companies Act 


J. had not been obtained, before the institution of the suit. 


The learned Munsif found on all points in favour of the 
plaintiffs, but dismissed the suit on the ground that no leave hada 
been obtained, previous to the institution of the suit, although 
the learned District Judge of Allahabad did grant leave, on 
February 6, 1925, while the suit was pending. 

The plaintiffs appealed, and the leed Subordinate Judge, 
being of opinion that the leave granted by the District Judge 
during the pendency of the suit was 2 good one, allowed the appeal 
and decreed the suit. The result was that the plaintiffs obtained 
a declaration that, so far as the order of the learned District Judge 
in the company proceedings purported to be against Chandra Bali 
Shukla, it was void and was not executable against his sons. 

The liquidator has come up in second appeal and he has 
raised two points. The first is that the order is not a nullity 
simply because it was passed against a deceased person. The con- 
tention is that Chandra Bali Shukla was a contributory and it was 
in that capacity that the order was passed against him. We are 
not in a position to find out, at present, in what capacity 
Mr. Chandra Bali Shukla was held liable. Assuming that he was 
a contributory, an order against a contributory can be valid only 
when it is obtained in his life-time. There can be no doubt as 


„to the.liability of his estate, but to fix it with liability, those 


persons who represent that estate should be brought on the re- 
cord, before an effective order may be made. 

Coming to the other point, no authority has been cited before 
us. We have to remember that we are not sitting in appeal 
against the order of the learned District Judge dated February 6, 
1925. That was an appealable order, and it was open to the 
liquidator to come up to this Court and to have it set aside. 
That order was passed, we take it, after notice to the liquidator; 
for the learned Judge says, “The liquidator is absent”. The ques- 
tion that we have now to answer is, rz 

whether when a leave has been granted, pending the suit, the 
leave is to be treated as a nullity and the suit is to be dismissed 
on the ground that, before it commenced, no leave had been 
obtained? 

Supposing that the court of first instance dismissed the suit 
on the ground that there was no leave obtained prior to the in- 
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titution of the suit, what was there to prevent the plaintiffs Gm 
rom filing a fresh suit? The dismissal of the suit after the -1929 
eave has been granted, would be a pure technicality and would 
erve no useful purpose to anybody. We have noted that if ahs dne 
resh suit had been commenced after the grant of leave by the Banz, Lro. 
earned District Judge, no plea of limitation could have been Pe ae 
uccessfully taken against such a suit and we also note that in pma sexta 
his case the leave was obtained before the issues were framed. 

The authority who is responsible to see whether the winding- 

proceedings would be properly safeguarded or not by grant 
Ir withholding of the leave, is the Company Judge. If he thinks 
hat leave may be granted, it is not the business of anybody else 
(except the court of appeal) to say that the leave should not have 
seen granted. What the learned munsif has done is to sit in 
ippeal against the order of the learned District Judge and, practi- 
cally, to set it aside. A Punjab case has been cited to us (see 
Amritsar Banking Co. Lid. v. Moban Lal’) on behalf of the appel- 
lant; but that was a case in which the Judge, being seized of the 
company proceedings, granted a leave and the Chief Court set 
aside that order on the ground that, in the circumstances of that 
particular case, it was not expedient to grant the leave and the 
learned Judge in the court below had not considered properly 
whether the interests of the winding-up would be served by 
granting the leave. That case has no application here. 

We are of opinion that the appeal ought not to succeed and 
we accordingly dismiss it. Parties must pay their own costs 
throughout. 





Maker}, J. 


| Appeal allowed 
*Punjab Records, Vol, 52, p. 50 


RAM CHARAN (Pletatiff) 
VETSUS ou 
MATHURA PRASAD AND ANOTHER (Defendants) * 1925 
Limitation Act (IX of 1908), Art. 10—Pre-emption suit—Sale of frac- 
tional undivided xzemindars share—Lease—Collection of rents from Dec. 6 
tenonts separately, effect of—Suit filed more than one year after oi auan J 
registration of sale deed—Trme-barred. Kannat, J. 
Where a pre-emption suit was brought after the expiration 
of one year from the date when the sale deed was registered 
and the interest sold was a fractional undivided zemindari share, 
beld, that the undivided share could not be owned and possessed 
separately and was therefore not capable of physical possession , 
within the meaning of Article 10 of the Limitation Act, and 
the suit was barred by time, The fact that the two pie un- 
divided shares had been leased for a period and the lessee was 
*S. A. 1581 of 1927 
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Crm. collecting rents for the share from the tenants separately wouldām 
i908. not make the property capable of physical possession. 

saat Batul Begam v. Mansur Ali, I. L. R. 20 All. 315 and Umrao 
Ram Beg v. Mukbtar Beg, 17 A. L. J. R. 269 followed. 
CHaRan SECOND APPEAL from a decree of J. N. Dixsrnr Esq, 
it Additional Subordinate Judge of Banda, confirming a decree of 

Paaso PANDIT RAGHUNATH Prasan, Munsif of Hamirpur. 

M. L. Agarwala and Madho Achari Rewat for the appellant. 

Skiva Prasad Sinba for the respondents. 

The judgment of the Court was delivered by 

Sulatmen, J. SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for pre-emption. The suit was instituted more than one 
year after the registration of the deed of sale, and the only ques- 
tion that arises for consideration in appeal is one of limitation. 

The property sold consisted of a two pies undivided share out 
of a 4 pies share which constituted khewat No. 1 owned by 
Nathoo and Dasaiyan. Nathoo alone has sold his two pies share 
to the vendee. ‘The interest sold is obviously a fractional un- 
divided zamindari share. Such an undivided share cannot be 
owned and possessed separately and is therefore not capable of 
physical possession within the meaning of Article 10 of the Limita- 
tion Act. 

This point is quite clear from the Full Bench case of Batul 
Begam v. Mansur Al which was affirmed by their Lordships of 
the Privy Council by a judgment reported in I. L. R. 24 AU. 17. 
The same view has been followed in Umrao Beg v. Mukhtar Beg’. 
The learned advocate for the appellant argues that because the 
two pie share had been leased for five years to a lessee Har Prasad, 
who was collecting rents for the shares from the tenants separate- 
ly, the property became capable of physical possession. We are 
unable to accept this contention as it is difficult to understand 
how the undivided share, which was incapable of physical posses- 
sion, would become one capable of physical possession merely be- 
cause a lease of it for a fixed period has been granted. 

It is unnecessary to consider in this case the further question 
whether interest in the property capable of physical possession 
when once.leased out becomes incapable of physical possession. 

The appeal is dismissed with costs. 

Appeal dismissed 


T. L. R. 20 AlL 315 17 A. L. J. R. 269 
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MAHAMMAD MAZAFFAR-AL-MUSAVI (Plaintiff) Cr 
: versus 1930 
JABEDA KHATUN and otters (Defendents)* 5 


Lessor and lessee—Perpetual lease—Long possession—Fixed rent—Herit- ~—~ 
able temure—Rents never enbenced—Permenent tenancy may be Viscounr 


presumed—Presumption of lewful origin of title—Nature of— oe 
When to be made. Toas 


In a suit for possession brought by the hereditary mutwalli of Danei 
an ancient wakf, the defendants alleged and proved that the sm Jonw 
lands had been held by them for a long though indefinite time Warun 
at a fixed rent and as their heritable property and that their $r Lawcror 
right as permanent tenants had never been questioned by the s 
previous mutwallis. Held, that on the facts it was open to 
the Court to make a presumption that the grant was in its 
origin lawful and that some previous mutwalli had been autho- 
rised by the kazi to grant a permanent lease. The presumption 
of an origin in some lawful title which the courts have so often 
readily made in order to support the possessory rights, long and 
quietly enjoyed, where no actual proof of title is forthcoming, 
is one which is not a mere branch of the law of evidence. It 
is resorted to because of the failure of actual evidence. 

APPEAL from a decision of the High Court of Judicature at 
Fort William in 

L. deGruyther, K.C. and K. Brown for the appellant. 

A. M. Dunne, K.C. and S. Hyen for the respondents. 

The following judgment was delivered by 

Viscount SUMNER—The appellant in this case was plaintiff  Visconss 
in the suit. He is the hereditary mutwalli of an ancient wakf 
of large extent, and he claimed from the defendants possession of 
extensive lands, as property of the wakf, which he was entitled to 
resume. The defendants’ answer was that the lands were an an- 
cient istimrari tenure, held for a long though indefinite time at a 
fixed rent and as heritable property, of the appellant’s predeces- 
sors, who had not only never contested the title, but had fre- 
quently acknowledged it by various overt acts. Other defences 
of limitation and estoppel were raised, but they need not now be 
considered. In substance, the facts necessary to support this de- 
fence were proved, though the actual date and circumstances of 
the origin of the tenure were not. The tenure had been sold in, 
court auctions for arrears of rent. and had been described as an 
istimrari mukarari tenure in 1859 and in 1902; rent receipts 
were produced for a long series of years, in which the tenure 

*P. C. A. 135 of 1927 
"48 ie 


brought. ` 
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was also thus described; and it was proved that, in 1869, the 
mutwalli of the day had sued unsuccessfully for enhancement 
of rent. Circumstances such as these are an ordinary and, prima 
facie, a sufficient proof of the right asserted by the defendants. 

Against this, the plaintiff’s reply was as follows:— 

Admittedly the defendants have always owed and have often 
paid rent at an unchanging rate to the mutwalli of the wakf, 
to which the lands in question with others appertained, but 
they can produce no grant or lease in support of their claim to 
a2 permanent tenure, and, if they could, a mutwalli cannot alienate 
the lands of the wakf or grant a permanent tenure at a fixed 
rent, which has the same effect. 

To meet this, otherwise irrefragable, argument, the defend- 
ants contended that, by way of completing their title to a tenure 
actually enjoyed over so long a period of years, there ought to be 
presumed some lawful origin, and the existence of such facts, 
though unrecorded and forgotten, as would establish a lawful 
origin. Mohammedan law affords such an origin in the exception 
to the rule (whether still acted on in practice in modern times 
or not), that with the leave of the Kazi such an alienation, 
otherwise unlawful, is permissible to a mutwalli (Ameer Ali, 
Mohammedan Law, 4th Ed., i. 428). The Subordinate Judge 
declined to make this presumption, but on appeal, the High 
Court made it and reversed his decree for possession. Greaves, J. 
with whom “Mukerji, J. concurred, observed:— 

I think that the Court, under the circumstances of the present 
case, should make the assumption that the grant was in its origin 
lawful, having regard to the fact that the lease has existed un- 
challenged since at any rate 1843, that the rent has remained un- 
changed, that applications for enhancement have been made and 
failed, and that no mutwalli has challenged it for a period of 


over seventy years. 


It is against this conclusion that the present appeal is 


This question was dealt with by their Lordships’ Board in 
Bawa Magniram Sitsram v. Kasturbbai Manibbai'.. In that case 
á lease of 51⁄2 acres of land, which had been previously settled as 
part of a miutt, was granted to a tenant, upon terms which, on the 
true construction of the document, were held to amount to a 
permanent lease, terminable only on non-payment of the rent 
reserved. The land had been held for the greater part of a 
century at the original low rent continuously without any dis- 
eturbance of the tenants or anything to show that either party to 
it regarded the right of the tenants as other than permanent, while 
circumstances were proved, which appeared to establish the con- 
as The decision proceeded upon the assumption that the 
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grantor of the lease had been the Shebait. If so, the property 
having been devoted to religious purposes, the power of leasing 
would not extend beyond a grant for the life of the Shebait for 
the time being. ; 

The Board, relying on the established exception to this limita- 
tion of his powers, namely, that a permanent alienation of temple 
property is valid, when there is proved necessity for the alienation, 
and following the case of Chockalingam Pillai v. Mayendi Chettiar’, 
came to the conclusion that, failing actual proof of such necessity, 
its existence ought under the circumstances to be presumed: 

At the lapse of 100 years, says Lord Buckmaster, when every 
party to the original transaction has passed away and it becomes 
completely impossible to ascertain what were the circumstances 
which caused the original grant to be made, it is only following 
the policy, which the Courts always adopt, of securing, as far 
as possible, quiet possession to people, who are in apparent lawful 
holding of an estate, to assume that the grant was lawfully and 
not unlawfully made. 

It is to be remarked that in the case of Chockalingam Pilla 
the date and terms of the original grant of the land to the mutt 
were on record, the date being 1756, and that in the earlier case 
of Murugesam Pillai v. Meniskevasaka Pandara’ in which the 
above quoted doctrine was also invoked, the interval between 
the impugned grant and the suit, which challenged it, was only 
25 years. Further in Chockalingam’s case as appears at page 496 
of the report, a good deal was known and proved in evidence of 
the circumstances existing when the grant in question was made, 
and this was considered by the Court as part of the material, 
justifying the presumption of some necessity. In the case in 49 
I. A., their Lordships, however, applied the presumption without 
debating the circumstances or the probabilities of the case, no doubt 
in view of the fact that so long a time had elapsed since the event 
that any such consideration would have been speculative. 

The question then is whether this decision applies in the pre- 
sent case, or whether any ground exists on which it can be properly 

The presumption of an origin in some lawful title, which 
the courts have so often readily made in order to support posses- 


sory rights, long and quietly enjoyed, where no actual proof of . 


title is forthcoming, is one which is not a mere branch of the law 
of evidence. It is resorted to because of the failure of actual 
evidence. Hence their Lordships cannot accept the appellant’s 
contention that the provisions of the Indian Evidence Act, Sec- 
tion 114, prevent the inference of a consent by the Kazi in the 
absence of any evidence of an application to the Kazi for leave, 
or some other proved fact of that kind. The matter is one of 
"LR. 19 Mad. 485 "44 L A. 98 
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a presumption, based on the policy of the law, but even considered 
as an inference from proved facts, the leave presumed is a thing, 
which may well be regarded as likely to have happened. At the 
same time it is not 2 presumption to be capriciously made, nor 
is it one which 2 certain class of possessor is entitled to de jure. 
In a case such as this, where it is necessary to indicate what parti- 
cular kind of lawful title is being presumed, the Court must be 
satisfied that such a title was in its nature practicable and reason- 
ably capable of being presumed, without doing violence to the 
probabilities of the case. The presumption is not an “open sesame,” 
with which to unlock in favour of a particular kind of claimant 
a closed door, to which neither the law nor the proved facts 
would in themselves have afforded any key. It is the completion 
of a right, to which circumstances clearly point, where time has 
obliterated any record of the original commencement. 

There was, however, in evidence in the present case a sanad 
of the Emperor Shah Alam, in 1772, which granted the trustee- 
ship of the wakf mahals, within which the villages in suit are 
situated, to an ancestor of the appellant as mutwalli, with an 
express declaration that he “is not competent to give istimrari 
or mukarari or lease at a low jama to any person anything apper- 
taining to the said pergana.” ‘This sanad was confirmed by the 
Nawab Nazim and the East India Company, and here, it was said, 
was the real legal origin of this mutwalliship, created with a 
specific restriction on its powers, long anterior to the earliest date 
to which the respondents’ proof could be carried. If so, the 
sanad is in terms absolute, and reserves no right to alienate with 
the consent of the Kazi, and, even if this were otherwise, it is 
unreasonable to presume some leave, given by a Kazi, of which 
no record exists, the material period being comparatively modern; 
the intervention of a Kazi being, at any rate, recently little heard 
of, if not obsolete; and the matter not being one in which it is 
probable that a grant might have been lost, but rather that the 
existence of any such grant would have been an extraordinary and 
doubtful thing. For the suggestion that, although his permission 
validates the transaction, it would necessarily be irregular and 
wrong in the Kazi to give it, no authority was produced, and the 
contention itself seems to reduce the power of legal permission 
to an absurdity, while the argument that, in effect, the origin of 
this tenure was prime facie a usurpation on the part of some 
mutwalli, and that the supposed permission would be an impiety 
on the part of some complaisant Kazi, and that accordingly no- 
thing should be presumed that would validate one wrong by 
the supposition of another, begs the question. 


Their Lordships answer this as follows. Without saying that, 
even in regard to a period beginning not later than 1772, and 
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ending not later than 1843, it would have been improper to make pk 
the presumption of an unrecorded grant of leave by the Kazi at Toso 
some unknown time within those limits, it is plain in this case © — 
that no such narrow limits apply. From the terms of the sanad Maranan 
itself it is reasonably clear that the wakf was one already estab- Ar-Mosv 
lished and subject to the general rules of Mahomedan law, and x. 
these, at least without express words, the Imperial Sanad could  xnarox 
not abrogate. It was admitted that the prohibition expressly stated ` — 
in the sanad was actually identical with the prohibition, which sins 
the Mohamedan law would impose, subject always to the power of 
relaxation possessed by the Kazi. As a matter of fact, this wakf 

was of very considerable antiquity, of which the proof did not 

consist solely in venerable traditions or the doubtful accounts of 
annalists, but also in inscriptions of ancient date and tenor, still 

existing upon the walls of the buildings belonging to it. The 

longer the period within which and the remoter d time when 

first a grant might be reasonably supposed to have occurred, the 

less force is there in such an objection as the appellant has devye- 

loped in argument. Even if the leave of 2 Kazi js now a rarity 

and perhaps obsolescent still, in more ancient times and in different 

social circumstances, resort to it may -well have been common; 
otherwise, indeed, how came the rule to be recorded as existing and 

long established in learned and formal treatises? What is now, 

as is only too well known, commonly achieved only by usurpa- 

tions and breaches of trust on the part of delinquent mutwallis, 

may in earlier and purer times have been regularly done in con- 

formity with the prescriptions of the law. In their Lordships 

opinion the presumption of a lost and unrecorded permission of 

the Kazi for the creation of the tenure of wakf lands, under which 

the respondents claim to hold, is in itself reasonable and proper 

as the natural form, which a legal origin would take. ‘The al- 
ternative suggestion, that the creation of the tenure should be 
presumed to have been older than the creation of the wakf, so 

that the subject of the settlement was the permanent rent and 

not the lands themselves, is one which their Lordships do not 

think fit to adopt. 


There remains the question whether the decision of the Board 
in 49 J. A. can and ought to be distinguished on any ground. 
The only possible distinction is that it was a Hindoo mutt with 
which the case was concerned. In principle the cases are in 
themselves analogous. In the language of the judgment there is 
nothing to suggest that the subject then under discussion was re-« 
garded as being in any sense peculiar or special. As a matter 
of public right their Lordships think it would be very undesir- 
„able to introduce purposeless distinctions between the law appli- 
cable in the case of one community and that applicable to another, 
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cma They are therefore of opinion that the presumption rightly made 
1930 by the High Court completed the defendants’ answer to the 
—— plaintiff’ claim to possession and they will humbly advise His 


eee Majesty that this appeal should be dismissed with costs. 


AL-Mousavi Appeal dismissed 
PE W. W. Box and Co.—Solicitors for the appellant. 
Raia Barrow, Rogers and Nevill—Solicitors for the respondents. 
Sumner 
ae HIGH COURT 

Crm. KALKA PRASAD—IN THE MATTER OF* 


1929 Warkmen’s Compensation Act (VIII of 1923), Secs. 8 and 2(d)— 
== Death ceused in course of employment—Com pensation by employers, 


Juy, 24 refund of, to employer—Dependent”, meaning of. 
SuLancax, J. Where on the death of an employee caused in the course of his 
„J. employment in a factory, the employers deposited 2 sum 2s com- 


pensation, but it was found by the Commissioner appointed un- 
der the Act, that the deceased had left no dependents but was 
being supported by a first cousin of his, beld, that the money 
could not be paid to the first cousin but must be refunded to the 
employers. ° 
REFERENCE made by B. E. Dreyrus Esq., District Magis- 
trate of Benares. 
The parties were not represented. 
The judgment of the Court was delivered by 
SULAIMAN, J.—This is a reference from the District Magis- 
trate of Benares who has been appointed Commissioner under the 
Workmen’s Compensation Act (Act VIN of 1923). It appears 
that one Kalka Prasad who was employed by the Benares Electric 
Light and Power Company was unfortunately injured in the course 
of his employment and died in consequence. The Company have 
deposited a sum equal to thirty months’ wages as compensation. 
It is an admitted fact that the deceased has left no one who was 
his dependent. A dependent is defined in Section 2(d) as mean- 
ing any of the near relations mentioned therein. It is not dis- 
puted that the deceased has left no such near relation. He was 
however being supported by Mr. Hanuman Prasad Varma, the 
present District Judge of Ghazipur and was related to him as a 
first cousin, but the deceased of course was not in any way sup- 
porting Mr. Varma. The learned District Magistrate considers 
that the money should be paid to him. We do not agree with 
view. 
Section 8 makes it quite clear that compensation is payable 
only to the dependents of the deceased. Sub-clause 4 of that 
Section makes it still more clear that if the Commissioner is satis- ; 


*Misc. Case 598 of 1929 


Salermen, J. 
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fied after enquiry which he may deem necessary that no de- Gm 
pendent exists, he shall repay the balance of the money to the i925 
employer by whom he was paid. It follows therefore that if no — 
near relation who is mentioned in Section 2(d) exists, the money Leper 
cannot be paid to a more distant relation even though he be his in r 
next of kin. The amount has got to be refunded to the em- 





Salaman, J. 
ployer. 
This is our answer to the reference. Let the papers be re- 
turned. . 
Reference answered 
SUKHDARSHAN PRAKASH (Applicant) ete 
versus aa 
RAM DAS (Opposite party)* a 


Contempt of court—What amounts to—Premeditated breach of in}unc- July, 10 
tion—Punisbment. Mears, CJ 
Where in open defiance of an injunction order passed against “gay J. 
him by the Court, applicant mortgaged his property on the 
ground that he was hard pressed for money and he was subse- 
quently adjudicated an insolvent, beld, that applicant was guilty 
of contempt of court and should be sent to prison. 
First APPEAL from an order of H. G. Smaru Esq., District 
Judge of Meerut. 
Panna Lal, B. L. Deve and Kirpa Nerain for the appellant. 
G. Agarwala for the respondent. 
The judgment of the Court was delivered by P 
Mears, C. J.—On August 24, 1921, a suit was instituted by Meers, C. J. 
Ram Das against Sukhdarshan Prakash, for recovery of certain 
sums of money. On September 1, Ram Das obtained a tempo- 
rary injunction restraining the defendant from transferring his 
immovable property pending the decision of the suit. That in- 
terim injunction was served on the defendant on September 3, 
1926. He promptly disregarded it, treated it with contempt and 
où October 8, 1926, in plain defiance of the order of the court, 
` executed a mortgage of part of his immovable property. A 
month later the temporary injunction was made absolute and a 
decree was obtained by Ram Das on September 6, 1927. On 
December 20, 1927, an application was made by the decree-holder 
bringing these circumstances to the notice of Mr. Bhagwan Das, 
who was then Assistant Sessions Judge at Meerut. The case w 
perfectly clear. It was one of contempt and the respondent had 
no possible excuse except that he was hard pressed, which is no 
excuse in law at all for open defiance of a definite order of a 
“F. A. F. O. 70 of 1928 


CIL 


1929 


July, 10 


Mruns, C. J. 
Sew, J. 
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court, in a matter so solemn as that of injunction. Mr. Bhag- 
wan Das made a very unusual order, which we shall quote in 


full:— ‘ 

Read the reply of Sukhdarshan Prakash. He says that he was 
hard pressed for money and had no alternative but to transfer the 
property. It appears that Sukhdarshan Prakash has been adju- 
dicated an insolvent. I think it is no use taking action against 
him now under Order 39, Rule 2 of the Code of Civil Procedure. 
The application be filed. 

Mr. Bhagwan Das entirely overlooked the fact that this man 
had been guilty of contempt of court and therefore rightly amen- 
able to punishment. The effect of Mr. Bhagwan Das’s order 
would be most detrimental to the administration of justice, if 
followed by other Judges. Courts are bound to see that their 
orders are obeyed and litigants must respect such orders and rea- 
lise that imprisonment is the normal usual punishment for a plain 
premeditated breach of an injunction. e order of Mr. Bhag- 
wan Das was fortunately set right on April 14, 1928, on which 
date Mr. Smith, the District Judge, had no difficulty in coming 
to the conclusion that Sukhdarshan Prakash deliberately disobeyed 
the injunction, and having no doubt as to his duty, whilst taking 
a most lenient view of the matter, ordered him to be detained for 
one month ‘in the civil prison. It appears that Sukhdarshan 
Prakash has served some part of his sentence. Our order is that 
this appeal of Sukhdarshan Prakash be rejected with costs and 
that he return to the civil prison there to remain till the expira- 
tion of his sentence. On Sukbdarshan Prakash’s surrender the 
bail bond will be cancelled, as well as his personal undertaking. 

Appeal rejected 


SURAJ PAL SINGH (Creditor) 
versus 
SHB LAL (Insolvent)* 
Provincial Insolvency Act (V of 1920), Sec. 42, Cl. (6)—No freudu- 
lent act on part of insolvent—Application for discherge—When 
- should be allowed. E% 

A was adjudicated insolvent in Nov. 1925. The scheduled 
debts amounted to Rs.18,500 out of which Rs.8,500 were due 
to B. A’s assets consisted of a building which was sold by the 
receiver for Rs.80. Although B obtained a decree against A in 


R 1921, A transferred certain properties between 1921 and Dec. 


1924. B’s suit for setting aside of these alienations on the ground 

that they were fictitious, was dismissed. An application for dis- 

charge having been made by A, it was found that there was no 
*F. A. F. O. 50 of 1928 
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fraudulent act on the part of A. Held, that Sec. 42, Cl. (s) 
of the Provincial Insolvency Act did not stand in the way of 
A procuring his discharge. 

First APPEAL from an order of MauLvI MOHAMMAD ALI 

Ausat, Additional District Judge of Aligarh. 

Narain Prasad Asthana for the appellant. 

Panna Lal for the respondent. 

The judgment of the Court was delivered by . 


Svag E PaL 
SINGH 


Y. 
Sum LaL 


Mears, C. J.—This is an appeal by Raja Suraj Pal Singh of Meers, C. J. 


Awagarh from an order directing the discharge of Shib Lal, an 
insolvent. 

Shib Lal was adjudicated an insolvent in November 1925. 
The amount of the scheduled debts came to about Rs.18,500, out 
of which the debts for which the insolvent was responsible to the 
Raja came to about Rs.8,500. The assets of the insolvent which 
were available to the official receiver consisted of a building which 
was sold for Rs.80. The finding of the court below is that the 
insolvent is not possessed of any other property. 


It appears that the appellant obtained his decree against 
the respondent some time in November 1921. The insolvent 
transferred certain properties belonging to him by certain aliena- 
tions between 1921 and December 1924. ‘The present appellant 
instituted the suit for the setting aside of some of these alienations 
on the ground that they were without consideration, that they 
were fictitious and so-called alienations were merely cloaks in- 
tended to save the property from the clutches of the creditors. 
The suit was dismissed by the trial court and the decree was up- 
held in appeal. The application for discharge having been made 
by the insolvent, the said application was resisted by the present 
appellant on various grounds. It was alleged that the insolvent 
had suppressed his account books and was guilty of gross fraud 
and was carrying on business in the name of other persons. The 
learned District Judge finds that there is no proof of these as- 
sertions. It was alleged that the present application ought not 
to have been allowed, because it was in the teeth of Section 42 (ø) 
of the Provincial Insolvency Act (Act V of 1920). It is true 
that the assets of the insolvent are less than -|8|- in the rupee on 
the amount of unsecured liabilities but it has not been shown that 
this state of things has been brought about by any fraudulent 
act on the part of the insolvent -or by circumstances which he 
could have controlled. Under the circumstances, Section 42, 
Clause (e) does not stand in the way of the insolvent procuring | 
his discharge. We think that the order of the court below is” 
right, and we dismiss this appeal with costs. 


Appeal dismissed 


49 


Mwkerji, J. 
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KANHAI RAM (Plaintiff) 
versus 
JAI DEVI ann oTHERs (Defendants) * 


Jurisdiction—Subject-matter of swit not exceeding pecuniary jurisdic- 


tion of munsif—Case beard by Subordinate Judge—When plaint 

should not be returned for presentation to proper cowrt. 

The jurisdiction of the Subordinate Judge and the District 
Judge is concurrent with the jurisdiction of the munsif where 
the subject-matter of the suit does not exceed the pecuniary ju- 
risdiction of the munsif, and an order by the Subordinate Judge 
returning the plaint for presentation to the proper court, after 
the entire case had been heard by him, was an improper order. 
Nidhi Lal v. Mezher Husain, L L. R 7 AlL 230 Followed. 

First APPEAL from an order of BABU ZoRAWAR SINGH, Sub- 
ordinate Judge of Aligarh. : 

Panna Lal for the appellant. 

Iqbal Abmad for the respondents. 

The judgment of the Court was delivered by 

Muxeryi, J.—This was a suit for a declaration of title to cer- 
tain properties. The valuation put by the plaintiff on the plaint 
was Rs.5,300. This made the suit cognizable by the Subordinate 
Judge in his ordinary jurisdiction. One of the defences set up was 
that, having regard to the value of the property, the suit should 
have been heard by the munsif. Although this objection was 
raised at an early stage, no preliminary issue was fixed (as to which 
court should hear the case) and no decision was come to. The 
parties produced their evidence on the merits of the case and after 
the whole case had been argued, both on the preliminary point 
and on the merits, the learned Subordinate Judge found that the 
value of the subject-matter of the suit was less than Rs.5,000 and 
that the case should be heard by the munsif. He, accordingly, 
directed that the plaint should be returned to the plaintiff for 
presentation to the court of the munsif. 

Mr. Panna Lal, on behalf of the plaintiff, contends that the 
entire case having been heard by the learned Subordinate Judge, 
it was for him to hear the case on the merits also and not to re- 
turn the plaint for presentation to the proper court. We agree 
with this contention. ‘The jurisdiction of the Subordinate Judge 
and the District Judge is concurrent with the jurisdiction of ike 
*munsif where the subject-matter of the suit does not exceed the 
pecuniary jurisdiction of the munsif. This was held in the Full 
Bench case of Nidh} Lal v. Mazher Husain’. It was too late in 


F. A. F. O. 121 of 1928 
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the day for the learned Subordinate Judge to return the plaint | G™ 
for presentation to the munsif. It was not at all desirable that ` i925 
the whole evidence should be heard again by the munsif and the —— 
parties should be put to the expense of producing all the evidence, Kaiga Rau 
once again. Jar Dan 

In the circumstances of the case, we set aside the order of the o; | 
court below and direct it to decide the case on the merits. Costs a 
here and hitherto will abide the result. 

Order set aside 


t 


SRI MURAT RAM JANKI BIRAJMAN MANDIR (Plaintif) crm 


—t 


VETSI 1929 
GOREY LAL anp oTHers (Defendants)* 


Agra Pre-emption Act (XI of 1922), Secs. 7 and 16-A—Allenor mem- July, 2 
ber of agricultural tribe but not the pre-emptor—Suit not main- ToN 





SULAIMAN, J. 
x, J. 


A pre-emptor, who is not a member of an agricultural tribe, 
is not entitled to sue for pre-emption of property sold by a mem- 


SECOND APPEAL from a decree of J. N. Dixsurr Esq., Addi- 
tional Subordinate Judge of Banda, reversing a decree of PANDIT 
RAGHUNATH Prasan Triveni, Munsif of Hamirpur. - 

K. N. Laghate for the appellant. 

Kapil Dev Malaviya for the respondents. 


The Court delivered the following judgment:— 

This is a suit for pre-emption brought on behalf of an idol 
in respect of a sale which took place in Bundelkhand. In the first 
court no objection was taken that the suit was not maintainable 
and the claim was decreed. The lower appellate court has allowed 
the objection but has disallowed the defendants their costs be- 
cause the point had not been taken in the first court. In our 
opinion such a question was purely one of law and it was open to 
the lower court to take the point and dismiss the suit on the 
ground that it was not maintainable. The plaintiff cannot by 
any stretch of imagination be regarded as a member of an agri- 
cultural tribe of Bundelkhand. It further follows that under 
_ Section 7 of the Agra Pre-emption Act he could not have a right 

of pre-emption conferred upon him under the Act if he is net 

entitled to purchase the property under the Bundelkhand Land 

Alienation Act of 1903. The alienor in this case was a member 

of an agricultural tribe, and the plaintiff was not entitled to pur- 
: *S. A. 1566 of 1927 
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chase the property from him. He is therefore not allowed to sue. 
It is er clear from Section 16-A that without a previous 
sanction of the Collector no person can sue for pre-emption un- 
less the transferor is not a member of an agricultural tribe or un- 
less the pre-emptor belongs to the same agricultural tribe as the 
vendor. This not being the case here the previous sanction of 
the Collector was an indispensable requisite. The suit was not 
maintainable and has been rightly dismissed. The appeal is dis- 
missed with costs. 

Appeal dismissed 


BALBHADDAR PRASAD (Defendant) 
versus 
BITTO (Plaintiff )* 

Transfer of Property Act (IV of 1882), Sec. 83—Monsy deposited in 
favour of two mortgagees—One of the mortgagees not beard of for 
7 years—Application by the other for withdrewal of money— 
Courts jurisdiction to consider question whether one mortgagee 
clone entitled to withdraw money. 

Where a mortgagor deposited money under Sec. 83 of the 
Transfer of Property Act in favour of two mortgagees and 
later on one of the mortgagees applied for withdrawal of the 
money stating that the other mortgagee, who was his father, had 
not been heard of for more than seven years and the Subordinate 
Judge was of opinion that he was not competent to make en- 
quiries into the death of the applicant’s father and that he could 
not order the money to be paid without the consent of the mort- 
gegor, beld, that the lower court failed to exercise jurisdiction 
which was vested in it. The court was competent to consider 
who the mortgagee was at the time when the application was 


Cv Revision from an order of Basu Raya Ram, Sub- 
ordinate Judge of Cawnpore. 

S. N. Seth for the applicant. 

The opposite party was not represented. 

The judgment of the Court was delivered by 

SuLAIMAN, J.—This is an application in ‘revision from an 
order, dated January 14, 1928, refusing to allow the applicant to 
withdraw the money deposited under Section 83. of the Transfer 
of Property Act, by the mortgagor. The money was deposited in 
favour of the present applicant and his father on October 16, 
1922. An application was made on December 9, 1922, on be- 
half of the present applicant alone, which was consigned to the 
record room on the ground that both the mortgagees had not 

*Civ. Rev. 120 of 1928 
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joined. Later on, a fresh application was made by the applicant, 
alleging that his father had not been heard of for more than seven 
years, and must be presumed to be dead. The learned Judge has 


ALBHAD- 


considered that he is not competent to make enquiries into the pix Paasa 


death of the applicant’s father, and has thought that without the 
consent of the mortgagor he cannot order the money to be paid 
to only one of the mortgagees. 

In our opinion, the court below has failed to exercise juris- 
diction which was vested in it. The amount was deposited to the 
credit of the two mortgagees; but the court was competent to 
consider who the mortgagee was at the time when the application 
was made, that is to say, whether the present applicant was alone 
entitled to withdraw the money. ‘This may be so, because he is 
now the sole surviving member of the family, or it may be that 
he is the karta of the Hindu family or otherwise authorised to 
withdraw the money. 

We accordingly set aside the order and send this case back 
for disposal according to law. 

Order set aside 


CHANDAN AND OTHERS 
VETSUS 
KING-EMPEROR* 

Criminal Procedure Code (V of 1898 as emended in 1923), Sec. 110— 
Proceedings tnder—Legality of—Allegations of offence snder 
Sec. 401 of Penal Code—Being a member of geng of persons asso- 
ciated for the purpose of habitually committing theft or robbery 
—Facts susceptible to proceedings under Sec. 110—Sec. 256, 
applicability of. 

In proceedings under Sec. 110 of the Criminal Procedure Code 
it is sufficient if the particular clause of the charge, or where 
there are more than one offence named in a charge, the particular 
offence or offences is given in the notice. I. L. R. Lucknow 
157 followed. 

Sec. 256 of the Criminal Procedure Code is applicable to 
inquiry into cases under Sec. 110. Tirlok v. Emperor, 25 A. L. 
J. R. 749 followed. 

The mere fact that there may be some reason to suppose that 
the accused have committed some substantive offence under the 
Penal Code is no obstacle for the institution of proceedings 
under Sec. 110. : ° 

Being a member of a gang of persons associated for the purpose 
of habitually committing dacoity does come within the purview 
of Sec. 110 and is not excluded merely because there is an allega- 

*Cr. Rev. 512 of 1929 


v. 
Brrro 


Sulaiman, J. 
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tion of facts pointing to an offence under Sec. 400 of the 
Penal Code. 

Where the facts alleged are that the person belongs to a gang 
of persons associated for the purpose of habitually committing 
theft or robbery, those facts are susceptible to proceedings under 
Sec. 110. 

It iNpot illegal to institute proceedings under Sec. 110 merely 
because “be facts alleged would, if proved, establish an offence 
under Sec.“401 of the Penal Code. 

Rem Prasad v. Emperor, 23 A. L. J. R. 18 did Reni Bhat 
v. Emperor, [1929] A. L. J. R. 981 overruled. Budben v. Em- 
peror, 23 A. L. J. R. 507 referred io. 

CRIMINAL Revision from an order of ABDUL Harm Esq., 
Sessions Judge of Budaun. 

L. M. Roy for the applicants, 

M. Waltullab (Assistant Government Advocate) for the 
Crown. 

The judgment of the Court was delivered by 

Boys, J.—This is an application of three men on the revisional 
side of the court asking ha an order under Section 110 of the 
Code of Criminal Procedure for filing security be set aside. There 
are no less than eleyen grounds in the application for revision, of 
which some five have been argued before this Court. 

It has already been held by the single Judge who referred 
this case to the present Bench that there is no force in the first 
ground that the applicants had no notice under Section 112 before 
they were arrested. We agree that the terms of Section 113 were 
fully complied with and that no notice before arrest is necessary. 

Next, it is urged that the applicants were not given the subs- 
tance of the information against them in accordance with the 
terms of Section 112. We have no hesitation in agreeing with 
the decision in I. L. R. 2 Lucknow 157, in which it was held 
that it is sufficient if that portion of the clause of Section 110 
which js applicable to the particular case is specified in the notice 
that is given. To this we would further add that where the 
particular clause refers to two or more offences, the particular 
offence or offences which is appropriate to the particular case 
should also be mentioned in the notice. This applies more parti- 
cularly to Clause (d). It is unnecessary to repeat the arguments 
in the case to which we have referred. But we would note, if 
the principle which we have approved be not accepted, the utter 
impossibility of drawing the line at any place or of offering the 
Magistrates any guiding principle which would assist them in 
determining how mutch information is to be given. We may state 
a specific example. The evidence in this type of case generally 
consists of something like the evidence of twenty witnesses, who 
are expected to speak each of them possibly to a separate incident, 
sometimes one witness being supported by the evidence of another. 
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Is the information to give the substance of the evidence that one 
witness is likely to give, or two witnesses or three witnesses, or 
where is the detailing of the information to stop? It is manifest 
that it would not be of any value for the purposes of giving notice 
of the evidence of the twentieth witness to give even in full the 
evidence that the earlier nineteen witnesses were going to give. 
This practical difficulty only supports the view that it is suffi- 
cient if the particular clause of the charge, or where there are 
more than one offence named in a charge, the particular offence 
or offences, is given in the notice. In the trial of an ordinary 
summons or warrant case before a Magistrate an accused person 
is not entitled, before he appears in court, to’ any information 
as to what detailed evidence the prosecution is going to lead. 
What we have said on this point refers of course only to Section 
110 and has not necessarily any bearing on Sections 107-109. 


The next point taken was that Section 256 of Chapter 21 of | 


the Code of Criminal Procedure is applicable to inquiry into cases 
under Section 110. One of the members of this present Bench 
in Tirlok v. Emperor’ has already held that the terms of Sec- 
tion 256 are applicable so far as practicable. This is in accord- 
ance with Seétion 117(2) of the Code of Criminal Procedure, 
and we see no reason to hold otherwise. It is contended for the 
applicants that the accused were not asked to state whether they 
wished to cross-examine or not. Counsel was not prepared to 
suggest that there was the smallest possibility of there having 
been any prejudice to the accused from their not having 
been so asked, and this is manifest when counsel was asked whether 
they were represented or not, and he had to reply in the affirma- 
tive. There is no force in this contention and it need never have 
been raised. 

Next, it is contended that Section 110 proceedings cannot 
be instituted or at least are inappropriate where there is an allega- 
tion on behalf of the prosecution that the accused have com- 
mitted a substantive offence under the Indian Penal Code. ‘This 
again is wholly untenable, and is based on an entire misapprecia- 
tion of the principles properly applicable. There is not the slight- 
est reason whatever why the police should not institute proceed- 
ings under Section 110 despite the fact that there may be some 
reason to suppose that the accused have committed some subs- 
tantive offence under the Indian Penal Code. It is only necessary 
‘again to give a concrete case. It may be that the accused is sus- 
pected in six cases of house-breaking. The police may have ade» 
quate grounds for believing that the accused is really guilty of 
those six cases of house-breaking, but in regard to any individual 
case it may be that the evidence would be almost certain to prove 
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inadequate for a conviction. It does not follow, of course, that 
such evidence that there is is not trustworthy. There is manifestly 
here nothing whatever to prevent the police saying :— 

If we institute a case of house-breaking it will only involve a 
useless expenditure of tume and money. The evidence such as 
we have is trustworthy, but it would be inadequate for a con- 
viction for the substantive offence. 

There is no reason for holding that Section 110 roceedings 
would be improper in such a case. It would be possible to multi- 
ply the reasons for holding that the mere fact that there is an 
allegation of a substantive offence is no obstacle to the using of the 
evidence such as it is in regard to the commission of that offence 
in proceedings under Section 110. 

It is, however, desirable to consider the earlier decisions of 
this Court relevant to this ground. In 1924 the case of Ram 
Prasad v. Emperor*.came before a single Judge of this Court. In 
that case the notice to the applicants was to the effect that they 
were “habitual dacoits and belonged to the dangerous gang of 
Dhani and Ram Kishan dacoits”. The learned Judge of this 
Court said:— 

~ On a reference to Section 110 of the Criminal Procedure Code 

it will be found that it does not provide for any person being 
called upon to furnish security on the ground that he was by 
habit 2 dacoit and belonged to the gang of a dacoit. It is 
not for the courts to find out the motive for the omission, but 
if it were necessary one could easily be found. Being a member 
of a gang of dacoits is a definite offence defined and punishable 
under the Indian Penal Code and it was for that reason that 
under the preventive sections, action could not be taken for hay- 
ing committed a specific offence. 

We are unable to agree with the learned Judge in the sug- 
gestion that he makes for the reason of the omission. In our 
view, being a member of a gang of persons associated for the 
purpose of habitually committing dacoity does come within the 
purview of Section 110, and is not excluded merely because there 
is an allegation of facts pointing to an offence under Section 400 
of the Indian Penal Code. Similarly, we are of opinion that 
where the facts alleged are that the person belongs to a gang of 
persons associated for the purpose of habitually committing theft 
or robbery, and not being a gang of thugs or dacoits, those facts 
are susceptible to proceedings under Section 110.’ Let us suppose 
the case of a person A being accused of being by habit a thief, 
Similarly B, C, D and E are each accused of being by habit thieves, ' 
it is manifest that the accusation against each one of these persons 
could be the subject of a separate proceeding directed against him 
individually under Section 110, Clause (4). Now, if we turn to 
Section 117, Clause (5) it says:— 
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Where two or more persons have been associated together in CammwaL 
the matter under inquiry, they may be dealt with in the ame “7 
or separate inquiries as the Magistrate shall think just. eas 
From this it is clear that where two or three or four or. five or orl 
more persons are accused of being associated together, or, in other Kwe- 
words, forming a gang, for the purpose of habitually committing Famos 
thefts, the legislature has contemplated that those facts may be Boys, J. 
the subject ot a case under Section 110; otherwise there is no 
meaning in the two Clauses read together. This is sufficient to” 
show that the state of facts we have named does come both 
within Section 401 of the Indian Penal Code and Section 110 
of the Code of Criminal Procedure. Nor is there any statutory 
provision forbidding the application of Section 110 to facts which. 
happen to come also within Section 401 of the Indian Penal Code. 


Nor do we consider that as a matter of policy or convenience 
or justice it is even desirable to hold that where the facts come 
within either Section, it should follow that only the Section 
of the Penal Code should be applied, and that there must be a 
regular trial for the. substantive offence. Let us consider the 
distinction between the two Sections. Where a charge in the full 
sense of the term is laid under a section specifying a substantive 
offence, such as Section 401 of the Indian Penal Code, the evi- 
dence and the only evidencé which can be led is that of persons 
who saw acts or heard words, etc. with their own eyes and ears. 
On the other hand, evidence which is admissible under Section 110 
of the Code of Criminal Procedure includes evidence of “general 
repute”. Manifestly, therefore, evidence which might be in- 
sufficient for a conviction under Section 401 of the Indian Penal 
Code, punishable directly with imprisonment, may, though the 
facts to be proved are identically the same with the facts to 
be proved upon a case under Section 110 of the Code of Criminal 
Procedure, be sufficient for a conviction under Sectian 110 of the 
Code of Criminal Procedure, involving merely in the first place 
furnishing of security, for further evidence to support the prose- 
cution, €g., that of “general repute”, is admissible, where the 
lesser consequence follows, of a nature which is not admissible 
where the graver consequence follows. We are, therefore, of 
opinion that it is not illegal to institute proceedings under Sec- 
tion 110 merely because the facts alleged would,. if proved, 
establish an offence under Section 401 of the Indian Penal a 
Nor is it necessarily improper to institute such proceedings. 
case under Section 401 of the Indian Penal Code which Sere 
necessarily fail for want of the essential evidence might well and 
pore result in a conviction under Section 110 of the Code 

Criminal Procedure. _ The same reasoning will, mutatis 
miltendis apply to Section-400 of the Indian Penal Code and 
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Section 110 of the Code of Criminal Procedure. We do not think 
it necessary to enter into speculation as to the reason for mention- 
ing theft and robbery in Section 110 and not mentioning dacoity. 
We have stated why we do not agree with the reason given by the 
learned Judge in the case to which we have referred. 

We have also been referred to the decision of one of us 
sitting with another Judge reported in Budhan v. Emperor’ in the 
year 1925. That case was referred to a Bench of two Judges by 


ʻa single Judge who did not, as we have said we do not, agree with 


the proposition laid down in the case of Ram Prasad v. Emperor, 
which we have just discussed. In Budhan v. Emperor, however, 
the Bench held that the case of Ram Prasad v. Emperor was distin- 
guishable, and therefore cannot be interpreted as having overruled 
Rem Prasad v. Emperor on the point which we are now consider- 
ing. Finally there is the case of Remrup Bhar v. Emperor. That 
case naturally followed the decision in Rem Prasad y. Emperor 
which was correctly noted as not having been overruled in 
Budhan v. Emperor. As our present decision overrules Rens 
Prasad v. Emperor, it follows that it also overrules Remrup Bhar 


v. Emperor. 


e application is dismissed. 
Application dismissed 


"23 A. L. J. R. 507 *[1929] A. L. J. R. 981 


MOHAMMAD QAMAR SHAH KHAN (Plaintif) 
VETSHS 

MOHAMMAD SALAMAT ALI KHAN (Defendant) * 
Limitation Act (IX of 1908), Sec. 5—Presentation of memorandum of 

appeal by an uneuthorised person—Effect of—Order r ecting 

appeal cannot operate as res judicata in subsequent proceeding in 
which appeal filed in proper form—Extension of thme—Su ficient 
canse. 

Where a memorandum of appeal is presented in court by an 
unauthorized person, it is no appeal at all and the court may 
reject it for that obvious defect but it is not justified in treating 
it as an appeal in due form and rejecting the same as statute- 
barred. i 


An order of rejection of such an appeal cannot operate as 
res judicate in a subsequent proceeding in which an appeal is 
filed in proper form but beyond limitation. 

Where a party intending to engage a pleader executes a vakalat- 
nama but by a pure mistake omits to mention his name in the 
said vakalatnama and the pleader in his turn fails to endorse 
his acceptance and the mistakes are due to pure inadvertance 

*S. A. 1076 of 1926 
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í 


without any dishonest intention, there is sufficient cause for 
extending the period of limitation of the subsequent appeal which,  J555 
though in proper form, is filed after a short delay. 2 

SECOND APPEAL from a decree of L. JotrnsTON Esq., Dis- Mowasnsap 

trict Judge of Pilibhit, confirming a decree of Mr. ABDUL MAJD Qatan SHAR 


Kean, Assistant Collector, first class. r. 
Iqbal Abmad and Mukhtar Abmad for the appellant. Morasan 
Narain Prasad for the respondent. ‘Ard ea 
The judgment of the Court was delivered by — 
Sen, J.—This and the connected appeal No. 1092 .of 1926 J 


arise out of a suit for profits instituted by the plaintiff-appellant 
in the court of revenue for the years 1329 and 1330 FF. The 
facts elicited from the record show a chapter of accidents. The 
trial court dismissed the suit for profits on December 29, 1925. 
An appeal was preferred in the court of the learned District 
Judge of Pilibhit, on January 28, 1926, and on that date the 
appeal was within time. The appeal was admitted and March 2, 
1926 was fixed for hearing. On that date, it appeared that there 
had been no proper presentatio nfo the appeal because Babu Uma 
Charan Lal, di. who signed the memorandum of appeal, had not 
been duly appointed. The memorandum of appeal was accom- 
panied by a vakalatnama but it did not contain the name of Babu 
Uma Charan Lal and there was no endorsement of acceptance by 


the vakil. 


It may be incidently noticed that the name of no other vakil 
was mentioned in the vakalatnama; and it is patently clear that 
it was the intention of the appellant to engage Babu Uma Charan 
Lal and to prosecute the appeal through him alone. 


The case came on for hearing before Mr. Johnston, the learn- 
ed District Judge of Pilibhit, on March 2, 1926. He dismissed 
the appeal on the ground that it was time-barred. It appears to 
us that the order, in question, was not technically correct because 
the appeal could not be time-barred, if there was no proper pre- 
sentation of the appeal. In fact, there was no appeal before 
the court and no question of limitation arose in the case. Where 
a memorandum of appeal is presented in court by an unauthorised 
person, it is no appeal at all and the court may reject it for that 
obvious defect but the court is not justified in treating it as an ° 
appeal in due form and rejecting the same as statute-barred. 

The plaintiff applied for review of the order, dated March 2, 
1926, on March 5, 1926, and prayed that time be extended under 
Section 5 of the Limitation Act and also under Section 151 of the 
Code of Civil Procedure. This application was disallowed by the 
court on the very date, that is, on March 5, 1926, on the ground 
that there was no appeal then pending before the court and conse- 
quently the provisions of Section 5 of the Limitation Act could 
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Grn hot apply. 
1929 Undaunted by his reverses, the plaintiff presented, on March 7, 
—— 1926, a fresh appeal which was in proper form. He filed an 
eens affidavit in which he set out facts to attract the operation of 
Kman Section § of the Limitation Act. This time the vakalatnama was 
ia duly executed, the name of the vakil duly mentioned, the accept- 
Satamat ance properly endorsed and the memorandum of appeal signed by 
Au Krax the vakil A prayer was made for extension of time and for 
Se, J.  condonation of a delay of 23 days since the expiry of the original 
period of limitation. The affidavit stated in the clearest terms 
that the plaintiff-appellant had intended to engage Babu Uma 
Charan Lal as his vakil, that it was due to mere accident or in- 
advertance that his name had not been mentioned in the vakalat- 

nama from pure oversight. 

The case came on for hearing on May 6, 1926, before a 
District Judge other than Mr. Johnston. The appeal was resisted 
not on the ground that there was no sufficient cause for ex- 
tending the period of limitation under Section 5 of the Limita- 
tion Act but for the reason that it. was barred by res judicata. 
This plea found favour with the learned District Judge, who 
observed as follows:— À 

A preliminary objection is raised that the a has already 
been dismissed. T cannot hee t dpal ar es ee 
judicata. No question of Section 5 of the Limitation Act, or 
any other question can be decided. I dismiss this. appeal with 
costs. - 

This view is obviously erroneous. The appeal originally in- 
stituted on January 28, 1926 was no appeal at all. Tt is true 
that the learned District Judge, instead of rejecting the memoran- 
dum of appeal, as he ought to have done, had improperly used 
the word ‘dismissed’ and had further observed that the appeal 
was time-barred. The order dated March 2, 1926, could not 
operate as res judicate to the hearing of the appeal which was in- 
stituted on March 7, 1926. An order of rejection of a memoran- 
dum of appeal which had been presented by a vakil not properly 
authorised according to law cannot operate as res judicata in a 
subsequent proceeding in which an appeal has been filed in roper 

_ form but beyond limitation. There was not and there sdi not 
be any quéstion of res judicata before the court and the only 
question which required consideration was whether the prayer 
for extension of time was to be granted or refused. 

This matter, however, was not considered by the court below. 
eVe do not consider it necessary to remand the case. The facts 
are clear and the case may be disposed of forthwith. f 

We are of òpinion that sufficient cause has been made out for 
extending the period of limitation qwa the appeal filed on March 7, 
1926 ` $ 


; Recent Legal. Publications 


1. The Indian Succession Act with Commentary, by 
. M. L. Agarwala, B Sc., LLD., Bar-at-Law 1929 
` 2. The Bundelkhand Alienation of Land Act (Act II of 
m03). As amended by Act VII of 1929, with Commentary 
J. N. Dutta, M.A., B.L., Advocate, Allahabad 1929 


- 8. Pleadings in Hindi, by Panna Lal and Har Pal Var- 
ai, Advocates, High Court 3 1929. 
4. Dr. Agarwala’s Comméntary on the U. P. Land 
venue Act, (Act No. III of rgor), containing recent, amend- 
snts and settlement rules, with a Table of Cases and Copious 
dex, Royal 8vo., Ninth Edition * 1929 
This is a Commentary on the United Provinces Land Revenue Act, as 
ended upto date. This like the other Commentaries of Dr. Agarwala, ls 
alrable. He has done the work thoroughly and the book’ will be found 


alaable both by the ' Court dealing with revenue cases and the lawyers | 
searing in such Courts, The Pioneer. 


5., Dr. Agarwala’s Commentary on the Agra Tenancy 
<t, (Act II of 1226) with a table of Cases and Copious Index, 
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.A., LL.B. and Raj Kishore - 1928 
7. U.P. Land Revenue Act, with short Notes and Com 
macntary, by S. G. Goil, Pleader 1929 


8 Lamgora’s Revenue Pleadings in Urdu, containing 
Miso commentary on Agra Tenancy Act, H of 1926, by B. Raj 
swahadur Lamgora, M.A , LL.B., Advocate, Fatehpur, Royal 
vo. pages. Nicely printed and bound , 1928 
9. The Law of Land Acquisition and Procedure, being, 
-ommentary of Act I of 1894, by Rai Sahib Jagraj Behari 
Aathur, B.Sc., U. P. C. S. Land Acquisition Officer, Lucknow, 
md Edition - 1929 .. 
10. Indian Bar Councils Act, (Act No. XXXVIII of 
926) with Notes, Commentary, Notifications and Rules made 
y High Courts and Bar Councils, by M. M. Banerji, B.A., 
~L.B., Advocate High Court, Allahabad 1929 
11. The Laws of India Self-codifying Digest (1923-28) - 
xy Prem Mohan Lal Verma, M.A., LL.B., Adovcate, High 
Court, Allahabad aa 
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Where a party: intending to engage a pleader executes a Gm 
vakalatnama but by a pure mi omits to mention his name {s29 
in the said vakalatnama and the ple/der in his turn fails to endorse —§ — 
his acceptance and the mistakes afe due to pure inadvertance or O a 
accident and do not proceed Pa any dishonest intention, there ~ Krux 
is sufficient cause for extending the period of limitation of an EA 

peal which, though in proper form, has been presented after a “Suansy 
Bide ort delay. We hold, therefore, that the appeal filed on March 7, Au Kran 
1926, should be considered to be a proper appeal and not barred Sux, J 
by limitation. we 

The result is that we modify the order of the learned District 
Judge, dated March 2, 1926, to this extent that the order should 

be construed as amounting to a rejection of a memorandum of 
appeal on the ground that it was no appeal at all. We make no 
order as to costs of this appeal. 

As to Second Appeal No. 1092 of 1926, we direct that the 
appeal presented on March 7, 1926, should be numbered and 
registered as 2 proper appeal and proceeded with according to 
law. Costs here and hitherto in this appeal shall abide the result. 

i Appeal allowed 


` TUMMAN SINGH aNp ormeRs (Plaintiffs) crm 


UETINS Š $ l 1929 
SHEODARSHAN SINGH (Defendant) * rpt 
a Procedure Code (V of 1908), Or. 23, R. 3—Inapplicability of — 
cement by parties to e by statement of referee—Objection Moxey, J. 
5 before statement of selene recorded—Effect of. Kuna, J. 
Where the parties agreed to abide by the statement of one 
A but before A’s statement had been recorded, defendant resiled 
from the agreement on the ground that A was plaintiff’s relation 
and the lower court, after finding that the allegation was untrue, 
took down A’s statement and passed a decree in its terms. 
Held, that defendant could not be pinned down to his statement 
that he would accept the statement of A. Held, further, that 
the agreement did not come within the purview of Or. 23, R. 3 
of the Civil Procedure Code as Rule 3 refera only To adljnstments 
which have already been made. - 
Himanchal Singh v. Jatwar Singh, I. L. R. 46 AIL 710 
- referred to. 
First APPEAL from an order of H. P. Verma Esq., Sub-, 
ordinate Judge of Banda. 
Demoder Das for the appellants. 
The respondent was not represented. 
*F. A. F. O. 126 of 1928 


$ 
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The judgment of the Court was delivered by 

Mukerji, J.—This is an appeal against an order of remand 
passed under Order 41, Rule 23 of the Civil Procedure Code. 

It appears that the plaintiffs who are the appellants in this 
Court instituted a suit for recovery of possession and mesne 
profits against the respondent who has not appeared to contest this 
appeal. At one stage of the trial, on December 19, 1927, in the 


- court of first instance, the parties agreed by statements made 


before the court by their counsel, that they would abide by the 
statement of one Bhagwant Singh, who was, accordingly, ordered to 
be summoned and January 9, 1928 was fixed for recording his 
statement. The next day, i.e., December 20, 1927, the defendant 
made an application to the court stating that he had learned that 
Bhagwant Singh was related to the plaintiffs and he would not 
like to be bound by Bhagwant Singh’s statement. On January 9, 
1928 the learned munsif held some enquiry and came to the con- 
clusion that the allegation that Bhagwant Singh was related to the 
plaintiffs was not true. The court proceeded to take down the 
statement of Bhagwant Singh and, ultimately, passed a decree 
in the terms suggested by Bhagwant Singh as being the terms of a 
proper decree. 

The defendant being dissatisfied appealed to the lower appel- 
late court and his appeal has been allowed. The learned Subordi- 
nate Judge held that it was open to the defendant-respondent -to 
resile from his agreement, namely, that he would abide by the 
statement of Bhagwant Singh. The court directed that the case 
should be tried on the merits. 

In this Court it has been contended before us that Bhagwant 
Singh’s statement would bind the respondent even if he resiled 
from the position taken up on December 19, 1927. As an autho- 
rity for the proposition, the case of Himanchal Singh v. Jatwar 
Singh’ has been cited. In that case no exception to the statement 
of the referee was taken till after that statement had been recorded. 
The case quoted does not show that the exception to the state- 
ment of the referee had been taken before it was recorded and the 
case, therefore, is no authority on the point which we have to 
decide. 

The learned counsel has also urged that the agreement that 
the parties would abide by the statement of Bhagwant Singh came 
under the purview of Order 23, Rule 3, Civil Procedure Code 
and must be regarded as an adjustment of this suit by the parties. 
But this contention is against the very language of Rule 3 itself. 

"Rule 3 of Order 23 runs as follows:— 
Where it is proved to the satisfaction of the court that a suit 
as ‘bbeedadnusted 


The statement that was recorded before the Subordinate Judge 
*L L R. 46 AlL 710 
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on December 19, 1927 was not to the effect that the parties had 
come to certain terms regarding the subject matter of the suit 
but was to the effect that they would accept certain terms which 
might be stated by Bhagwant Singh. 

We do not see how the respondent could be pinned down to 
his statement made on December 19, 1927 that he would accept 
the statement of Bhagwant Singh. K 

The result is that the appeal fails and is hereby dismissed, but 
without costs as the respondent is absent. 

Appeal dismissed 


GADHU SINGH AND ANOTHER (Plaintiffs) 
versus 
BANSGOPAL and OTHERS (Defendants) * 
Pre-emption Act (XI of 1922), Sec. 20—Indefeasible”, meaning of— 

Vendee taking gift from Hindn widow after his sale deed—W hether 

indefeasible and binding on reversioners. 

The word “indefeasible” in Sec. 20 of the Preemption Act 
does not merely mean liable to pre-emption but means liable 
to be defeated. Deo Narain Singh v. Ajodbya Prasad, 25 A. L. 
J. R. 603 referred fo. 

Every gift made by a Hindu widow is not necessarily de- 
feasible. If it is for the spiritual benefit of the soul of a deceased 
husband and is to an extent allowable under the Hindu Law, it 
may be good and binding on the reversioners and may therefore 
be indefeasible. If a gift taken by 2 vendee from such a widow 
after his sale deed is liable to be defeated, the vendee does not 
acquire an indefeasible right. 

SECOND APPEAL from a decree of Panprr KANHAIYA LAL 
Nacar, Additional Subordinate Judge of Banda, confirming a 
decree of Mr. J. C. MaL, Munsif. 

Narain Prasad Asthena for the appellants. 

Peary Lal Banerji for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—Second Appeal No. 1754 of 1927 arises out 
of a suit for pre-emption and is connected with second appeal 
No. 1755 of 1927, It appears that on June 15 and 18, 1925, two 
sale-deeds were executed by the vendors in favour of the vendees 
and two separate suits for pre-emption were instituted on June 15, 
1926, by the present plaintiffs. There were certain other rival 
suits for pre-emption with which we are not now concerned. 
While these suits were pending the vendees on November 19, 
1926, obtained a deed of gift of a plot of land, from a Hindu 
widow and the deed described them as the gurus of her and her 

*S. A. 1754 of 1927 


Civ. 


1929 


July, 11 


SuLansanm, J. 
Putian, J. 





Sulaiman, J. 
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deceased husband. A plea was raised on the strength of this deed 
of gift that the plaintiffs had ceased to have preference as against 
the vendees. On February 24, 1927 the present plaintiffs insti- 
tuted a third suit to pre-empt this last mentioned transaction 
alleging it to be a sale. 

We may also mention that on December 13, 1926, a suit 
was instituted by the reversioners of the deceased husband of the 


' Hindu widow, the donor, but on February 25, 1927, it was dis- 


missed on their statement that they did not want to proceed any 
further with the case. The suit brought to pre-empt the pro- 
perty covered by the deed of gift is still pending in the first court 
because it has been stayed and the question whether the transac- 
tion was a sale or gift has not yet been decided in that suit. 

Both the courts below have dismissed the plaintiffs’ suit 
holding that the deed of gift taken by the vendees from the 
Hindu widow who is still alive is good and not defeasible and 
therefore the plaintiffs cannot succeed as against the vendees. 
There is no clear finding whether the transaction of November 19, 
1926 was in reality a sale or it was a genuine gift. The lower 
appellate court has thought that it is not open to the plaintiffs 
in this suit to raise that point. There is no clear finding 
whether the deed of gift made by the Hindu widow in favour 
of her alleged gurus was for the spiritual benefit of her deceased 
husband and was in respect of such a fractional share in the estate 
as to be binding on the reversioners. The lower appellate court 
has dismissed the suit on the main ground that the vendees having 
taken the gift from a Hindu widow who is still alive have acquired 
an indefeasible right for the time being and can defeat the plaint- 
iffs. The learned Judge relies on the case of Newrang Rei v. 
Rem Sumer Rait. That case was distinguished in the subsequent 
case in Deo Narain Singh v. Ajodbya Prasad’. s 

The last mentioned case is a clear authority for the proposi- 
tion that the word ‘indefeasible’ in Section 20 of the Pre-emption 
Act does not merely mean liable to pre-emption but means liable 
to be'defeated and that there seems to be no reason why the process 
by which the vendees attain this position should be different in 
the cases provided for in Sections 19 and 20 respectively. In 
this latter case it was supposed that the facts in Nawreng Rat v. 
Rem Sumer were similar and that in that case it was held that the 
vendees could defeat the claim for pre-emption on having taken 
a gift from a Hindu widow. The facts of Naureng Rai’s case 
however were not so strong as was supposed. It was a converse 
tase in which the plaintiff was claiming pre-emption on the 
strength of his rights acquired under a deed of gift from a Hindu 


widow. The question which the Bench had to consider was whe- 


ther he was a co-sharer within the meaning of Section 4, Sub- 
_ ŽA L R. [1926] AJL seo ~ "25 AL J R 603 
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<lause 1 of the Act and not whether the transfer in his favour was 
defeasible or indefeasible under Section 19. Thus the question was 
entirely different and it was merely laid down that having ac- 
quired the rights and interest of a Hindu widow who was alive 
and having got himself entered as a proprietor he was a co-sharer 
entitled as a proprietor to any share because the widow represent- 
ed the estate for the time being and could validly transfer the pro- 
prietary interest to him during her life-time. That case is not 
authority for the proposition that a vendee taking a gift from 
such a widow after his sale-deed takes an indefeasible interest while 
the widow is alive so as to defeat a claim for pre-emption. 

We think that in view of the definition of the word ‘in- 
defeasible’ given in Deo Narain Singh’s case mentioned above, if 
the gift is obviously liable to be defeated the vendee has not ac- 
quired an indefeasible right, 

It does not, however, follow that every gift made by a Hindu 
widow is necessarily defeasible. If it is for the spiritual benefit 
of the soul of a deceased husband and is to an extent allowable 
under the Hindu Law, it may be good and binding on the rever- 
sioners and may therefore be indefeasible. 

We also think that the learned Judge was not right in pre- 
venting the plaintiffs from raising the question that the transac- 
tion which is ostensibly one of gift was in reality one of sale. It 
may be that soon after the gift was made the plaintiffs were not 
in a position to assert that it was a transaction of sale and that 
they discovered the fraud subsequently. If that be the case it 
would be unfair to prevent them from raising the question. 

The defendants rely on the fact that the suit brought by 
the reversioners for the cancellation of this gift was allowed to 
be dismissed and urge that the suit being a representative suit 
brought on behalf of and in the interest of the whole body of 
reversioners has the effect of a binding character on all the rever- 
sioners and the suit having been dismissed it is no longer open to 
any reversioner to say that the gift was not valid. The suit 
however was filed about the time when these pre-emption suits 
were pending and it was allowed to be dismissed without any evi- 
dence having been adduced. If the suit was of a collusive nature 
it would not bind the reversioner who happens to succed to the 
estate. 

We therefore think that we cannot dispose of the appeal 
finally without clear findings on the three following issues:— 

(1) Whether the deed of gift dated November 19, 1926 
was really a sale transaction or 2 genuine gift? 

(2) Were the proceedings in suit No. 866 of 1926 filed on 
December 13, 1926 and allowed to be dismissed on February 25, 
1927, collusive with a view to create evidence in favour of the 
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Gym  donees? 
19 (3) Whether the gift made by the Hindu widow to the 
——  vendees was for the spiritual benefit of-her deceased husband and 
Gaou whether it was of such a fractional share as is permissible under 
Ż. the Hindu Law? 
BanscopaL Parties will be at liberty to adduce fresh evidence on the issues 
Slawen, J. remitted. The findings will be returned within three months and 
' ' fR on return of the findings the usual ten days will be allowed for 


objections. 

Issues remitted 
FULL BENCH 
crm. SHANTANAND GIR (Decree-bolder) 

1930 versus 
Ja 4 BASUDEVANAND GIR ( Judgment-debtor)* H 
Zo, Leed Practitioners Act (18 of 1879) end Bar Councils Act (38 of 
ee a 1926)—High Courts inberent powers—When cannot order coun- 
Bors, J. sel to pay personally costs of application or suit—Civ Procedure 


Banuxy, J. Code (V of 1908), Sec. 35—Provisions of, effect of—Or. 21, R. 52 
Youna, J. —Altschment of property in custody of Court—Sec. 64—Legal 
effect of such attachment—Contempt of Conrt—Punishment—In- 
ULLAR, J. terpretation of statute—Reference to Objects and Reasons. 


The judgment-debtor, having obtained leave to appeal to the- 
Privy Council, deposited in the High Court a certain amount 
in cash certificates as security for costs and a further sum: for 
printing charges. Subsequently A (counsel for the decree-holder 
in the lowe court) filed an application for execution, in which, 
after correctly and fully stating the facts, he prayed that the 
cash certificates and the printing money might be attached “and 
the amount of the decree may be so far as possible satisfied by 
attachment thereon”. The judgment-debtor objected that the 
money was not attachable and the application was disallowed by 
the lower court. The decree-holder having appealed to the High 
Court, his counsel B confined his request to a claim to attach 90 
much of the money as might not eventually be required to satisfy 
the costs of the Privy Council appeal. In his grounds of appeal 
B urged (1) that the lower court was wrong in refusing to.pro- 
ceed against the said money, (2) that the said money was not 
exempted from attachment and that the judgment-—debtor had 
the right to withdraw the unexpended money any time he liked 

. for his own use and give up the appeal and Ce tee 
no equity in favour of the judgment-debtor. matter having 
been referred to a Full Bench, B stated “that it was common 
ground between counsel and the Bench that the object of the. 


*E. F. A. 156 of 1928 
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original application in the court below was to burke the appeal 
to the Privy Council”, but it transpired later on that B had ar- 
gued without consulting A or his client. A stated before the 
Full Bench that the object of his application was to make the 
judgment-debtor pay an amount equal to the value of the se- 
curity towards the satisfaction of the decree, in order to secure 
the cash certificates for the purposes of the Privy Council 
appeal. 

Held, by majority of court, that the High Court has no power 
to order a legal practitioner to pay personally the cost of an 
application or suit except in cases to which Sec. 35 of the Civil 
Procedure Code can be made applicable; 

that the present case was not one in which under Sec. 35 of 
the Code, costs should be allowed to the judgment-debtor against 
the counsel, 

Per SULAIMAN, BANERJI AND SEN, J.—No power to exercise 


inherent disciplinary jurisdiction over legal practitioners inde-. 


pendently of the Legal Practitioners Act and the Bar Councils 
Act now exists in the High Court in respect of their professional 
or other misconduct. Section 35 has nothing to do with dis- 
ciplinary action against legal practitioners for misconduct or with 
contempt of court, but where they have been occasioned by his 
act or omission under circumstances in which a stranger can be 
made liable, he may be ordered to pay such costs. The inherent 
powers of the Supreme Court of Calcutta were not conferred on 
the Allahabad High Court by the Indian High Courts Act, 1861. 

Ashley v. Seagrave, [1729] 1 Barn. K. B. 282, Rem Coomar v. 
Chunder Canto Mukerji, I. I. R. 2 Cal. 233 and Mayor of the 
City of Lyons v. Hon. East India Co., 1 Moo. I. A. 175 referred 
t 


0. 

Tt has been the invariable practice of this Court not to refer 
to statements of Objects and Reasons. Q.-E. v. Bal Gengadber 
Tilak, I. L. R. 22 Bom. 112, Kadir Baksh v. Bheweni Prasad, I. 
L. R. 14 All. 145, Rsj Mal v. Hernem Chand, A. I. R. 1928 
Lahore 35 and Urlem Kendnkuri v. Secretary of State for India, 
I. L. R. 40 Mad. 886 referred to. 

Per NIAMATULLAH, J.—The Court has no power to take dis- 
ciplinary action under Sec. 35 nor award costs against a lawyer 
personally for acts done within the scope of his authority or on 
instructions given by his client because such acts are of his prin- 
cipal, the client. 

Per Mears, C.J., Boys anp Youn, JJ.—It is impossible to 
divorce an act from the intention which accompanies it. Ed- 
gington v. Fitzmaurice, 29 Ch. D. 459, Miller v. Knox, [1838] 
4 Bing. N. C. 574—132 E. R. 910, Taylor v. Lawrence, [1892] 
L. J. 422 and In re Grey, [1892] 2 Q. B. 442 followed. 

This Court has inherent power to punish for contempt com? 
mitted by any person, whether he be a legal practitioner, and to 
direct such a practitioner to pay costs to the extent of the loss 
sustained by the injured party where he has committed a repre- 
hensible act in the performance of a professional duty such as 
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would be performed by a solicitor in England. The inherent 
jurisdiction of this Court has not been superseded or modified or 
in any way limited by the Legal Practitioners or Bar Councils 
Act. Hadi Husain v. N din, 24 A. L. J. R. 849, R V. 
Almon, [1765] Wilm. 243=97 E. R. 94, Reiny v. Sierra Leone 
Justices, [1853] 8 Moo. P. C. C. 47=14 E. R 19 P. C., Albon 
v. Pyke, [1842] 4 M. G. 421 and Dixon v. Wilkinson, [1849] 
4 De. G. and J. 504 referred to. 

Reference can be made to Objects and Reasons for interpret- 
ing a statute where there is an ambiguity. Administretor Ge- 
neral of Bengal v. Prem Lal, [1895] 22 I. A. 107=22 Cal. 788, 
C. S. Parameswara v. Kittunni, [1917] 33 M. L. J. 591=43 L C. 
and Eastman Photographic Materials Co. v. Comptroller General 
of Patents, [1898] A. C. 571 followed. 

The effect of Sec. 35 is to give the Court power not merely to 
punish the offender but to punish him with the direct of 
a ris e season. o the extent of hi legal acts 
The words “by whom” give the very largest discretion to the 
Court in the matter of payment of costs. 


Execution Firsr APPEAL from the decision of Basu 


SupEsHtwar Marrra, Subordinate Judge of Allahabad. 


Reference to a Full Bench by Mr. Justice Boys and Mr. Jus- 


tice Pullan. 


The facts of the case were as follows:— 


One Mahant Shanta Nand Gir had got a decree against Mahant 
Basdeo Nand Gir. The latter appealed to the Privy Council and 
had to deposit in the High Court the sum of Rs.4,006-12-0 for 
the costs of the Privy Council and the printing charges. The 
decree-holder then applied to attach that amount in execution of 
the decree which he had obtained from the High Court. 

Mr. Justice Boys and Mr. Justice Pullan, before whom the case 
came on for hearing, were of opinion that from the trend of the 
argument before the lower court as it appeared from the judgment, 
the idea underlying this application was that the decree- 
holder would attach and obtain the amount in question and would 
then claim to be in a position to contend that the jud t- 
debtor, Basdeo Nand Gir, had not in deposit the money 2 was 
required to deposit, and to ask that the Privy Council appeal 
should be dismissed. ‘This their Lordships described as a “man- 
oeuvre” which was “grossly improper and an offence to this Court”. 

In appeal Mr. A. P. Pandey reduced his request to a claim to 
attach only so much of the money as might eventually be found 
not to be required for translation and printing. The application 
was dism ised by their Lordships but made no order as to 
costs which they referred to the Full Ben 


Sir Tej Babedur Sapru, for the lawyers. He was not only 
appearing for the two members of the legal profession to whom 
notice had been issued by Justices Boys and Pullan but for the 
entire profession which was interested in this question. Pre- 
cisely the same question had arisen some time ago before the 
Patna High Court and this reference need not have been made 
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to a Full Bench merely because two Judges of this High Court 
took a different view as to the nature of the proceedings before 
them. The Madras and Patna High Courts had held that it was 
a perfectly legitimate thing for a decree-holder to apply for the 
attachment of money in the hands of a court or an officer of 
the court. Even assuming that, in the lower court, the res- 
pondent, decree-holder, wanted payment of money after attach- 
ment, their Lordships could not really come to the conclusion 
that it was a scandalous proceeding irrespective of other facts 
and circumstances which they might have to examine in con- 


[c. J.—It was admitted in substance that this was a manoeuvre 
designed by the respondent in order to cripple the applicant and 
prevent his appeal going to the Privy Council.] 

[Mr. Pandey: I did not support the application before the 
lower court. The'only point I pressed was simply for an order 
of attachment. ] 

[C. J—Was it common ground between the counsel and the 
bench that the object of the application was to burke the applice- 
tion to the Privy Council?] 

[Mr. Pandey: Yes, in the lower court.] 

The application of the attaching creditor might be divided into 
two parts—an application for attachment and an application for 
payment. So far as it was an application for attachment it was 
perfectly legitimate and proper. Even though the court might 
hold that there was a malicious motive behind, nevertheless it 
would continue to be a perfectly lewful and legal act on the part 
of the attaching creditor. 

[C. J.—The intention of the applicant was never merely to get 
attachment. What he wanted was attachment for immediate 
payment. | 

The application consisted of two parts, one of which at least was 
perfectly legal. If the other was illegal, there was nothing to 
prevent the court from separating the two. 

The question was whether the reliefs prayed were proper for 
the applicant to make. The mere fact that he added something 
improper which he could not get from the court would not 

y mean that he was making a scandalous application. 
If a legal practitioner acting under instructions from his client 
asked for a relief which under the circumstances of the case should 
not be allowed or could not be allowed, howsoever the Court might 
censure him, they could not for the purposes of this case hold 
him responsible for any costs. The censure of a legal practitioner 
was quite a different thing from mulcting him for costs. 

Assuming that the Court had jurisdiction and further assum“ 
ing that there was a manoeuvre on the part of the client, that 
would not be enough to dispose of the matter. The Court would 
have to go a step farther and find whether the lawyer concerned 
was also a consenting party. ‘The question of disciplinary ac- 
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tion against the lawyer had to be distinguished from the ques 
tion of awarding costs against him. Even after the admissio: 
made by Mr. Pandey, there was no case for the exercise of tha 
jurisdiction in this particular matter. 

The second part of the case related to thé question of jurisdic 
tion. Neither under the Letters Patent nor under any sectio 
of the Government of India Act, nor under any other statuter, 
law had their lordships got jurisdiction to award costs ageins 
any lawyer. The Court could not apply the provisions of th 
English common law in this province. 

Even though the Presidency High Courts might claim th 
jurisdiction which belonged to the Supreme Court in England 
this Court could not claim it in regard to this matter. Thi 
province was governed by the statutory law or the personal lav 
of the Hindus and Muslims and the entire body of Englis! 
common law or any part of it had never been introduced here. 


[Younc, J.—What about the inherent jurisdiction of th 
Court? ] 


There was not one single case in India to be found where in 
herent jurisdiction had been extended to that extent. So fa 
as Mr. Pandey’s conduct could be compared to that of a solicitor 
it was perfectly honourable and perfectly unexceptionable. A 
regards his position as counsel, it was all to his credit that h 
took the more modest ground of limiting his prayer to attach 
ment. Neither as solicitor nor as counsel had he deviated fron 
the right path and much less could the Court say that he incurre 
the liability for costs. 

There was no statutory provision to the effect that an advocat 
could be fined for anything that he might do as a solicito! 
Neither under the Legal Practitioners Act, nor under the Letter 
Patent, nor under the Bar Councils Act had the High Cour 
power to impose a fine or penalty. The doctrine of inheren 
jurisdiction could not be extended indefinitely. If there was 
summary or inherent jurisdiction existing in England it ha 
grown in the course of centuries and the Indian Courts could no 
arrogate to themselves such jurisdiction. It would be puttin 
the Indian Advocates at a great disadvantage to impose upo 
them the restrictions placed on solicitors in England and not t 
give them the privileges enjoyed by the counsel there. 

[Younc, J.—Suppose a counsel files a frivolous case, woul 
you say that he is not liable for costs?] 

He had known many cases which are considered to be hopele: 
being decreed while strong cases were dismissed. 

[Bors, J.—How do you get over the case referred to in th 
foot-note in Lindley on Partnership? ] 

. That was a purely imaginary case. It was not to be found i 
any English report from 1200 a.D. downwards. 

[Mzars, C. J.—That is a lerge statement to make.] 

All the same it was a correct statement. In Pothier on Obliga 
tions there was a note to the effect by a barrister of the name a 
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Davies that he had made personal enquiries and had discov 


that no case like that was ever decided in England. : 


Boys, J.—But what about the case of 1660, Emerson v. 
ison, [1660] 21 Eng. Rep. 547?] 

: In the first place it was a case decided soon after the Restora- 
tion in medieval England. In the second place it was decided 
by Sir.Edward Hyde whom Lord Campbell calls one of the worst 
Judges England has ever produced. 

; [Mrars, C. J.—What have we to do with the personnel of the 
Judge? ] 

Everything. There were Judges like Jessel Master of the Rolls 

- whose, names were enough to command confidence while there 
were others whose cases were never even looked at. 


Reference was made to the following authorities:— 


Bannehr and Porter on Costs. 
Batten v. Wedgwood Coal and Iron Co., 31 Ch. D. 346. 
. In re Dartnall Sawyer v. Godderd, [1895].1 Ch. 474. 
- Harbin v. Masterman, [1896] 1 Ch. 351. 
- In re George Armstrong, [1896] 1 Ch. 536. 
- Waerd v. Procter, 7 T. L. R. 224. 
Mitford on Pleadings. 
Emerson v. Dallsson, [1660] 21 Eng. Rep. 547. 
Deniel Hil?s Case, [1603] Cary 38. 
-` Everet v. Williems, [1725] Lindley on Partnership, p. 124 
. (9th Edition). © 
Pothier on Obligations, Vol. 2, p. 3. ; 
Lives of the Lord Chancellors. By Lord Campbell, VoL M, 
p. 280. See Hyde, p. 181 at p. 188. - : 
Dundass v. Lord Weymonth, [1777] Cowper’s Reports 665. 
Rem Nidbes Koondoo v. Ajoodbya Rem Khen, 20 W. R. 123.. 
Robert Wetson v. Hergobind Sookul, 22 W. R. 35. 
Jemes Bevis end others v. C. A. Turner, L L. R. 7 Bom. 484 
at 486. 
Goolem Hoosein Noor Mobomed v. Fatma Bai, I. L. R. 8 Bom. 
391 at 392. 
Rem Coomar Coondoo v. Chunder Canto Mookerjee, L L. R. 
2 Cal. 233. l 
In re H. A. Grey, [1892] 2 Q. B. 440. 
In re A Solicitor, Ex parte Hales, [1907] 2 K. B. 539. 
In the matter of the Incorporated Lew Society end Fowr 
Soliçitors, [1891] 7 T. L. R. 672. 
` In re Cooper, [1898] 67 L. J. (Q. B.) 276. 
Seton on Decrees, p. 1060. 
Halsbury’s Laws of England, Vol. 26, Chap. on Solicitor and 
< - Costs. A 
Hadi Husain v. Nasiruddin, 24 A. L. J. R 849. 
` Sir Tej Babadur Sapru, Ambika Prasad Pandey and B. L. Dave 
for. the. appellant. 
” Janaki Prasad for the respondent. . 
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The following judgments were delivered:— 
SULAIMAN, BANERJI AND SEN, JJ.—The first question re- 
ferred to the Full Bench is:— 

Whether this Court has power to order a legal practitioner, in 
appropriate circumstances, to pay personally the cost of an ap- 
plication or suit? 

In order to answer this it is necessary to examine all the 


- possible sources through which this High Court might have de- 


rived such jurisdiction. The jurisdiction might have been ac- 
quired not only under the Letters Patent, the Indian High Courts 
Act, and subsequent statutory enactments, but might also have 
been ‘inherited’ from some of the courts which were abolished or 
the High Court may possess an inherent jurisdiction to deal with 
its officers in this way. 

In this province advocates ordinarily occupy the dual capa- 
city of counsel and solicitors. They not only ‘plead’ but also 
act’ and have direct dealings with their clients, and indeed com- 
bine all the functions which counsel and solicitors perform in 
England. One would therefore expect that if advocates are 
acting like solicitors they would be subject to liabilities similar 
to those of solicitors in England. 

The position of a solicitor in England is perfectly clear. He 
is an officer of the Supreme Court of Judicature, over whom it 
exercises summary and disciplinary jurisdiction and against whom 
orders for costs of litigation, in appropriate cases, are frequently 

This jurisdiction has always considered to be in- 
herent and both antecedent to and independent of the Rules of 
the Supreme Court. 


In Halsbury’s Laws of England, Vol. 26, Part VI, Section 1, 
page 828, it is stated: 


The court possesses a disciplinary jurisdiction over solicitors, 
as being its officers. This jurisdiction, though it has been ex- 
tended by Statute and by the Rules of the Supreme Court, is in- 
herent in the court, and is based upon the doctrine of contempt. 
It is exercisable summarily by writ of attachment or by com- 
mittal. 

In Section 2 at page 830 it is stated: 

The jurisdiction is based upon the right of the court to re- 
quire its officers to observe a high standard of conduct, it is im- 
material that any misconduct of the solicitor is suggested. 

As to a solicitor’s liability to pay costs it is remarked in 
Section 3, pages 832 and 833: 

The court has power to order a solicitor to pay any costs oc- 
casioned by his misconduct or default in course of legal proceed- 
ings to the person injured thereby or to indemnify his client in 
respect of his liability to pay them. 
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Numerous cases have been quoted in this Part showing that 
solicitors were ordered to pay costs direct to the opposite party 
where proceedings were instituted or defended without authority 
from the client, or on behalf of a non-existent client or for non- 
joinder or for bringing speculative actions etc. or default. 7 


A large number of cases are collected in the Empire Digest, 
Vol. 42, Part X, Section 4, pages 337 to 355. In this Digest 
also in Paragraph 3554, it is stated that 

Every court possesses inherent authority to prevent contempt 
of its proceedings and exercises censorial Power over its officers. 

The basis of this authority is the maintenance of honesty of 
officers of the court and a high standard of conduct. United 
Mining and Finance Corpn., Lid. v. Becher’. 


Condery in his Treatise on Solicitors (pp. 1 and 2 and p. 138) 
has pointed out that the liability of the solicitors in England exists 
on account of their being officers of the court and jurisdiction 
over them is exercised in that capacity. 

In the Annual Civil Practice, 1929, Part IV, Division I, 
p. 2065, it is clearly stated that the summary jurisdiction of the 
court over solicitors is quite independent of the statutory juris- 
diction over solicitors in disciplinary matters now contained in 
the Solicitor’s Act, 1888 and 1919. In addition to its statutory 
jurisdiction, the Supreme Court exercises a summary jurisdiction 
over the proceedings of solicitors who are its officers. On p. 2067 
it is further stated that the court has also full power either 
under its general jurisdiction or special rules of court summarily 
gence or default. 
to visit 2 solicitor with costs occasioned by his misconduct, negli- 

The supreme court of England has framed special Rules for 
making solicitors liable for costs, eg., Order 54, Rule 7, and 
Order 65, Rules 5 and 11. But those Rules are by no means 
exhaustive and the disciplinary jurisdiction is being exercised even 
independently of those Rules. 

All the English cases which we have seen were cases arising 
on the Original Side of the High Court and we have not been 
able to find any case where in an appeal from an inferior court 
costs have been awarded against a solicitor. There is however 
the case of Ashley v. Seagrave’ in which the Chief Justice re- 
marked that the King’s Bench 

constantly exercises its jurisdiction in correcting the misbeha- 
viour of officers in all inferior jurisdictions. . 

On principle it would seem to make no difference whether 
the matter comes up to the High Court on its Original or the 
Appellate Side. As the jurisdiction is exercised over solicitors be- 

111910] 2 K B. 296 (305) *  9[1729] 1 Bam. K. B, 292 
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cause they are officers of the court, the appellate court would be 
seized of the whole case and can take disciplinary action, no 
matter whether the liability arose on account of conduct before 


_ it or in any one of its subordinate courts. 


But it is clear that even in England inferior courts do not 
possess disciplinary jurisdiction over solicitors and a County Court 
Judge cannot make an order for payment of costs, Davies v. 


. Coles quoted in the Annual Practice, 1929, pp. 1399. 


. In India the Supreme Courts of Calcutta, Bombay and 
Madras had jurisdiction within the areas of their respective Pre- 
sidency towns where they applied English Common Law. This 
Common Law was not applicable to the courts in the Mufassil. 
In Ram Coomar Coondoo v. Chunder Canto Mukerji their Lord- 
ships of the Privy Council remarked at p. 235: 

so far as concerns the mufassil there is no ground on which it 

can be contended that these laws are enforced there. The ques- 

tion has generally been whether they are in force in the Presi- 

dency towns although the distinction between the Presidency 

towns arid the mufassil has not been always borne in mind; 
also see the Mayor of the City of Lyons v. the Hon’ble the East 
India Company’. The Mufassil was within the territorial juris- 
diction of the Sudder Dewani Adalat which in cases for which no 
specific rules existed had to “act according to justice, equity and 
good conscience” (Reg. VI of 1793, Sec. 31). 

It may however be conceded that the Supreme Courts 

the same inherent jurisdiction as the King’s Bench Division 
over its officers. It may further be conceded that the 
three Presidency High Courts of Calcutta, Bombay and Madras 
have, over and above the powers conferred upon them by their 
ive Charters, acquired other powers formerly possessed by 
their Supreme Courts, even though the territorial jurisdiction of 
the Presidency High Courts now extends over the whole of the 
Presidencies and not only the Presidency towns to which the 
jurisdiction of the Supreme Courts was limited. In this sense 
one may say that the Presidency High Courts which have super- 
seded the Supreme Courts have ‘inherited’ the inherent jurisdiction 
of the King’s Bench Division. 

But the same argument cannot apply to the Allahabad High 
Court. ‘The province over which the Allahabad High Court now 
exercises jurisdiction was never within the territorial jurisdiction 
of any of the three Supreme Courts and the latter had no juris- 
‘diction over the courts or practitioners in this territory. The 
province was originally within the jurisdiction of the Sudder De- 
wany and Nizamat Adalat at Calcutta, and by Reg. VI of 1831, 


*[1912] L. T. Jo. 577 T. L. R. 2 Cal 233 
"1 Moore’s L A. 175 at 24619 
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Sec. 3 a separate court of Sudder Dewany and Nizamat~ Adalat 
was constituted for these Provinces and was stationed at Allaha- 
bad. By virtue of Section 6 it possessed within the territories 
subject to its jurisdiction all the powers vested under the existing 
Regulations in the courts of the Sudder Dewany and Nizamat 
Adalat. The Sudder Adalat at Allahabad was in no way under the 
Supreme Court of Calcutta, but was the highest civil court in the 
_province and appeal from it lay directly to the Privy Council. 
This Court did not apply the English Common Law but acted 
according to justice, equity and good conscience, 

Our High Court was established in 1866 and could hardly 
have ‘inherited’ the powers of the Supreme Courts. To use the 
word ‘inherited’ with reference to our High Court is using a 
somewhat loose language because that word would have been 
appropriate only if our High Court had taken the place of any 
of the Supreme Courts and had succeeded to it. As shown above, 
our High Court has been established by Letters Patent in place 
of the Sudder Adalats, and not any Supreme Courts, which had 
jurisdiction in this province. 

Coming to the question whether the powers of the Supreme 
Courts have been conferred upon us by Statute we must examine 
the Indian High Courts Act. Although that Act has now been 
repealed # toto, the jurisdiction conferred under it has been pre- 
served under Section 106 of the Government of India Act, 1915. 
It has been suggested that the combined effect of Clauses 16 and 
9 of the Indian High Courts Act, 1861 (24 and 25 Victoria Ch. 
104) is to confer upon our High Court all the powers of the 
Presidency Supreme Courts. This was the view expressed by one 
learned Judge in Hadi Husain v. Nasiruddin Hyder’, but another 
Judge was not prepared to agree with that view (p. 859). Now 
Clause 16 does not confer upon the High Courts to be newly es- 
tablished all the powers of the Supreme Courts which were abo- 
lished, but only says that “All the provisions of this Act, shall, 
as far as circumstances may permit, be applicable to the High 
Court established in the said territories”. It undoubtedly makes 
Clause 9 applicable to our High Court. Now Clause 9 provides 
that 

Each of the High Courts to be established under this Act 
shall have and exercise .....- jurisdiction and all such powers 
and authority for and in relation to the administration of justice 
in the Presidency for which it is established (as may be granted 
by the Letters Patent), and subject and without prejudice to 
the Legislative powers in relation to the matters aforesaid of* 
the Governor-General in Council the High Court to be estab- 
lished in each Presidency shall have and exercise all jurisdiction 
and authority whatsoever in any manner vested in any of the 
courts in the same Presidency abolished under this Act. 
24 A. LJ. Re 849 
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Had the Clause merely said that the new High Courts shall 
have the powers of Courts abolished, it would have followed that 
all the powers of the Supreme Courts which were abolished would 
be vested in such High Courts. But the Clause vests in the new 
High Court only the jurisdiction of ‘the courts in the same Pre- 
sidency abolished under the Act’. Applying this Clause to our 
High Court “as far as circumstances permit” it would follow 


J. that in relation to the administration of justice in our province 


for which our High Court has been established it has the juris- 
diction of the Sudder Adalats of this province which were abo- 
lished, but not of the Supreme Court of Calcutta which was 
never a Court in this province. It may also be noted that no 
such general power is referred to in Section 113 of the Govern- 
ment of India Act, 1915. It cannot therefore be said that the 
Allahabad High Court in addition to the powers expressly con- 
ferred upon it by the Letters Patent and the powers which the 
courts situated within its territorial jurisdiction exercised at the time 
of their abolition, did also possess all the powers of the Supreme 
Courts of the Presidency towns. Had that been the real inten- 
tion the language of the two Clauses would have been quite differ- 
ent. It is therefore very difficult to hold either that the Allahabad 
High Court has ‘inherited’ the jurisdiction of the Supreme Court 
of Calcutta or that all the inherent powers of the Supreme Courts 
have been conferred upon it by Statute. 


But there can be no question that a High Court by virtue 
of its very constitution as the highest Court of Justice in the 
province established by Royal Charter must possess inherent juris- 
diction over its own officers, particularly such as has been recog- 
nised to vest in the High Court of England. Advocates are 
undoubtedly officers of the Court, and unless the power is limited 
or regulated by Statute the inherent disciplinary jurisdiction, 
similar to that exercised in England, would exist. That such 
inherent power can exist was recognised in the Full Bench case 
of Hedi Husain v. Nasiruddin Haider. 


Any inherent power that may be possessed has been clearly 
saved by the Code of Civil Procedure vide Section 151 of Act V 
of 1908. Similarly the Government of India Act 1915, Section 
106 leaves such jurisdiction, powers and authority untouched. 

When the High Court for the N. W. P. was established in 
1866 such inherent jurisdiction, not having been taken away by 
anything in the Letters Patent, must be deemed to have existed 


e so far at least as its extraordinary Original Civil Jurisdiction 


was concerned. That was long before the Legal Practitioners 


Act (No. 18 of 1879) was passed, which “consolidated and 
amended” the law relating to legal practitioners. 


But as regards the appellate jurisdiction there was a specific 
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Clause 14 in the Letters Patent which somewhat restricted it, 
It said z 


that with respect to the law or equity and rule of good con- 
science to be applied by the said High Court. .... to each case 
coming before it in the exercise of its appellate jurisdiction such 
law or equity and rule of good conscience shall be the law 
or equity and rule of good conscience which the court in which 
the proceedings in such case were originally instituted ought 
to have applied to such case. 
This had the effect of preventing the High Court on its appellate 
side (civil) from exercising any jurisdiction which the court from 
which the appeal came could not have exercised, unless of course 
by subsequent enactments, which can always modify the Letters 
Patent, such power was expressly conferred. It cannot be seriously 
denied that even an inherent power can be curtailed in this way. 


Since the establishment of our High Court in 1866, the sub- 
ordinate courts within our jurisdiction haye never possessed any 
inherent disciplinary jurisdiction over practitioners and this High 
Court therefore would not under its Letters Patent have an inhe- 
rent power in a civil appeal to make an order, in the cause itself, 
which the inferior court could not have made. But so far as the 
disciplinary jurisdiction of the High Court and power to suspend 
or dismiss an advocate for misconduct in a separate summary 
proceeding were concerned, they undoubtedly existed. That 
jurisdiction was later on incorporated in the Legal Practitioners 
Act of 1879 and is now embodied in the Indian Bar Councils 
Act (No. 38 of 1926) so far as advocates are concerned. As 
shown by the Preamble, the latter Act was intended not only to 
“Consolidate” but also to “amend the law relating to legal prac- 
titioners”. As there was no statutory’ enactment existing pre- 
viously and containing many of the provisions of the Indian Bar 
Councils Act, consolidation of the law cannot mean merely a 
reduction into a systematic form of only the existing Statute law. 
Section 10, Sub-clause (1) of the latter Act authorises the High 
Court to “reprimand”, “suspend or remove from practice” any 
advocate found guilty of ‘professional or other misconduct’ and 
Sub-clause (2) which is imperative enjoins upon the High Court 
the duty to refer a complaint of misconduct for enquiry either to 
the Bar Council or to a District Judge. It lays down the pro- 
cedure which has to be followed in cases of such misconduct. ‘The 
punishment is also prescribed and it may be reprimand, suspension 
or dismissal but not fine. The expression that the High Court 
“may of its own motion so refer any case” to the Bar Council or 
the District Judge only emphasizes its power to act suo motu, and 
cannot possibly mean that when acting of its own motion it need 
not so refer the case at all. 
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Gu It has been suggested that in order to interpret the language 
Iso Ofa section of a statute it is permissible in India to refer to the 
— > Statement of the Objects and Reasons which accompanied the 
Suaa draft bill when it was first introduced in the Legislative body. 
* We are unable to agree with this view. Unlike the Preamble, the 
Basoonva- headings and the marginal notes, the statement of the Objects 
mamo Gm ond Reasons for the Bill is no part of the Act as passed by the Le- 
Saline, J. gislature. The Statement merely indicates the original object of 
ak P ‘ the mover of the bill, who may be a private member; and the 
language employed in the Statement is never the subject of dis- 


cussion in the Council. 


The statement, if not actually a part of the proceedings of 
the Council or Assembly, is very much on the same footing. It 
is also possible that the draft bill may by radical amendments 
undergo such a change as to make certain phraseology of the 
Statement wholly inapplicable to it. The motive or intention of 
the mover of a bill is not necessarily true guide to the mind of the 
Legislature as represented by the majority who passed the Act. 
Nor is it possible to say definitely that the original object has been 
retained, unless the entire proceedings of the Legislature are exa- 
mined. 

No doubt it used to be the practice in the Calcutta High Court 
to refer to the proceedings in the Legislature which resulted in the 
passing of an Act, but this was strongly dissented from and the 
practice condemned by this High Court in Kadir Baksh v. Bhawani 
Prasad’. Edge, C.J. “declined to look at the objects and reasons re- 
ferred to by counsel” and gave his reasons for such refusal 
(pp. 149-150). Straight, J. was “glad that the learned Chief 
Justice had spoken with no uncertain voice on the subject”. The 
Calcutta practice was disapproved by their Lordships of the Pri- 
vy Council in Administrator General of Bengal v. Prem Lal 
Mullick". A learned Judge of the Bombay High Court in Q.-E v. 
Bal Gangadbar Tilak’ felt himself bound by this decision 
of the Privy Council and held that the contrary prac- 
tice was wrong and could not be permitted any longer 
(p. 127). He also remarked that if he were to consider 
the question apart from authority he would agree entirely 
with the judgment of Edge, C.J., in Kadir Baksh v. Bhawani. 
Ever since then it has been the invariable practice of this High 
Court not to refer to Statements of Objects and Reasons, and it 
would be a bad precedent to depart from such a settled practice, 

«impliedly approved by the Privy Council at any rate so long as 
a contrary opinion has not been expressed by a higher authority. 
The Lahore High Court also follows this practice, Raj Mal v. 
Harnam Chand”. It has been imagined that in Urlem Kandu- 


"ToL R. 14 AD. 145 *[1895] 22 L A. 107=22 Cal. 788 
"T. L R. 22 Bom. 112 A. L R. 1928, Lah. 35 


AL. J. Rs HIGH COURT 415 


kuri v. The Secretary of State, their Lordships of the Privy 
Council referred to the Statement of Objects and Reasons. An 
examination of the case will show that it was not so. The object 
of an Act as gathered from its title or preamble should not be 
confused with the written Statement of the Objects and Reasons 
accompanying the draft Bill. 

But even if we were to refer to the Statement of the Objects 
and the Reasons for the Indian Bar Councils Act it would only 
strongly confirm our view based on the imperative language of 
Section 10 that 


the High Court should be bound before taking disciplinary 

action against an advocate.........---. to refer the case 

to the Bar Council for enquiry and report. 
To illustrate how the original object mentioned in the Statement 
may not be wholly carried out in the Act we may here point out 
that contrary to the idea underlying the Statement that the High 
Court should be bound to refer the matter to the Bar Council 
in every case, the Act gives an alternative discretion to the High 
Court to refer it to the District Judge instead. This enactment 


therefore now supersedes the inherent power of the High Court - 


to exercise its disciplinary jurisdiction in cases of professional or 
other misconduct in a summary manner and limits the 
punishment that can be imposed. Proceedings against advocates 
arising out of all cases of misconduct (professional or otherwise) 
can now be taken only under the Bar Councils Act. And under 
Chapter I, Rule 2 of our Rules such a charge can be heard and 
decided by a Bench of three Judges, and not by a Bench of one 
or two Judges, which ordinarily hears a Civil Appeal. 

That a power, authority or jurisdiction vested in the High 
Court can be taken away by a legislative enactment passed by the 
Government of India is clear from the words of Clause 9 of the 
{ndian High Courts Act, quoted above, Clause 35 of our Letters 
Patent as well as from the Government of India Act, Sec. 131(3) 
read with Schedule V. 

It follows that independently of the Indian Bar Councils Act 
the High Court does not any longer possess any inherent juris- 
diction to punish an advocate for professional or other misconduct, 
or to adopt a procedure for inquiry other than that laid down in 
the Act or to pass an order for costs against him or impose a fine 
which are not contemplated by the Act. 

It has next been suggested that because the original foundation 
of disciplinary jurisdiction in remote antiquity was the doctrine 
of contempt, and the Statement of the Objects and Reasons shows 
that the power to deal with contempt of courts was left un- 
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touched by the Indian Bar Councils Act, the High Court still 
possesses such jurisdiction. The language of the Statement is in- 
admissible, but even without referring to that Statement, we have 
not the least hesitation to say that the Bar Councils Act was never 
intended to and did not itself take away any inherent jurisdiction 


Basopava- to punish for contempt of inferior courts that might be possessed 
many Gm by the High Court. That such inherent jurisdiction existed be- 
Sulemen, J. fore 1926 is clear from Hadi Husain v. Nasiruddin Hyder. 


Banerji, J. 
Sen, J. 


But even this inherent power has now been “defined” and 
“limited” by the Contempt of Courts Act (No. XI of 1926). 
The High Court must exercise its jurisdiction “in accordance with 
the same procedure and practice” as it exercises in respect of con- 
tempt of itself. It cannot take cognizance of a contempt which 
is an offence under the Indian Penal Code, and the only punish- 
ment which it can impose under Section 3 is imprisonment or 
fine, and the latter is limited to two thousand rupees. 

Now according to the practice of this High Court, cases of 
contempt of inferior courts or those not committed in facie curige, 
and particularly by advocates, are heard by a Bench of three 
Judges, and not by the ordinary Benches which dispose of civil 
or criminal appeals, ` 

It is also obvious that a fine, which is permitted by the Act, 
is not the same thing as an order for payment of casts against the 
advocate made in favour of the opposite party who can himself 
execute it through the civil court and recover the amount. Such 
an executable decree is not contemplated by the Act. In the 
absence of any specific procedure, Sec. 5(2) of the Code of Cri- 
minal ‘Procedure would make the procedure laid down in Ch. 
XXVII of that Code for the recovery of fines applicable and the 
amount would be realized by the Collector and would go to the 
Government Treasury and not into the pocket of the opposite 
party. 

It is equally evident that when the amount is not to be paid 
to the opposite party, the scale of the amount should not be de- 
termined by the loss sustained by that other party, and it cannot 
possibly be always so for the amount can in no circumstances 
exceed two thousand rupees. f 

We are therefore clearly of opinion that the High Court has 
at least now no inherent jurisdiction to pass an order for costs 
against an advocate and in favour of the opposite party capable 
of execution by the latter on the supposed ground of punishing 
him for a contempt of an inferior court. 

i It now remains to consider whether there has been any other 
statutory enactment which confers any power on the High Court 


to order an advocate to pay costs of litigation and if so to what 
extent. 
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In the Code of Civil Procedure (Act No. 8 of 1859) there 
were Sections 187 and 189 relating to costs of an action. Section 
187 laid down that 

the judgment shall in all cases direct by whom the costs of each 
party are to be paid whether by himself or by another party, 
and whether in whole or in what part or proportion. 


Section 189 also mentioned costs incurred by what parties and ` 


in what proportions. 
Similarly in the Code of Civil Procedure (Act No. 14 of 
1882), Sections 219 and 220 used the expression 
direct by whom the costs of each party are to be paid, whether 
by himself or by any other party to the suit, and whether in 
whole or in what part or proportion. 
It was accordingly held by the Bombay High Court in Jomes 
Bevin v. C. A. Turner”, that costs could not be awarded against 
a person who was no ‘party to the suit’. Now the Legislature 
must be presumed to know the course of judicial decisions. It 
must therefore have been aware that the courts had held that the 
use of the words ‘party to the suit’ in the Code limited the power 
to grant costs against only parties to the litigation. 
In the Code of Civil Procedure (Act No. 5 of 1908) Sec- 
tion 35 is quite differently worded. 
It says: 
Subject to such conditions and limitations as may be prescribed 
and to the provisions of any law for the time being in force, 
the costs of and incident to all suits shall be in the discretion 
of the court, and the court shall have full power to determine 
by whom or out of what property and to what extent such costs 
are to be paid. 
The omission of the words ‘party to the suit’ is significant and 
must have been designedly made. The Section, as it now stands, 
has undoubtedly a wider scope and authorises a court in appro- 
priate cases to make an order as to costs against a person who is 
strictly speaking not a party to the litigation. It is noteworthy 
that in Section 35A which has been subsequently added, and 
which relates to false or vexatious claims or defences knowingly 
made, the word ‘party’ has been reintroduced. Section 35 there- 
fore stands in marked contrast with Section 35A, which is not 
applicable to appeals. 


We must however bear in mind the distinction between an 
order suspending an advocate on condition of restoration in case e 
he pays costs or ordering him to pay costs on the penalty of sus- 
pension, and an unconditional order for payment of costs capable 
of execution by the attachment of his property.. In the former 

"L L R. 7 Bom. 484 at 486 
53 
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cases the advocate has an option to submit to suspension, and the 
order is undoubtedly in the exercise of disciplinary jurisdiction. 
In the latter case the order is an order in the cause 
capable of being executed at the instance of the opposite party. 
The two are not exactly the same thing. Similarly, such an order 
for costs executable by the party in whose favour it is made is by 
no means a “fine” for contempt of court. 

While exercising the power under Section 35, the subordinate 
court is not to take into account any supposed misconduct of 
the advocate as such or intend to punish him for that. Such dis- 
ciplinary jurisdiction does not vest in the inferior courts at all. 
The Legislature could not have intended to invest the subordinate 
courts with summary disciplinary jurisdiction over advocates simi- 
lar to that exercised by the Supreme Court in England over soli- 
citors. Section 35 which can be availed of by subordinate courts 
has nothing to do with misconduct of advocates. Similarly, cases 
of contempt of court stand on a separate footing and are not with- 
in the scope of that Section, as the inferior courts have no jurisdic- 
tion to punish for contempt of court in cases not falling within 
the Indian Penal Code. But under Section 35 a court can order 
payment of costs by any person who is really responsible for those 
costs, i.e., has been the cause of those costs having been incurred 
whether he is a party to the suit or not, and whether those costs 
have been directly occasioned by his commission or omission. 

An obvious instance may be cited of a case where an advocate 
files a suit believing that he has authority from the plaintiff, but 
in fact and in law no such authority exists. Lf Section 35 were 
not applicable to such a case, the court would have no power to 
make him pay the costs of the litigation, when the absence of the 
authority is discovered, although those costs have been occasioned 
by him solely. That there is jurisdiction to make the pleader pay 
costs in such special circumstances can also be inferred from the 
fact that under Order 32, Rules 2 and 15 the pleader who files 
a suit on behalf of a minor or lunatic without a next friend can 
be saddled with costs. The High Court has power under Sec- 
tion 122, C. P. C., to annul, alter or add to these rules, and such 
rules could not have been framed if courts had not such jurisdic- 
tion under the body of the Code. Section 35 would obviously 
apply where in special circumstances it would be unfair to tax 
the litigant concerned with the costs for which the main res- 
ponsibility lies on the advocate. It cannot be utilised by subordi- 
nate courts for punishing advocates for supposed professional or 
other misconduct or for contempt of court. It is also apparent 
from Section 35A that costs of false or vexatious claims and de- 
fences, which in the case of an advocate having knowledge of it 
would undoubtedly amount to misconduct, have been expressly 
excluded. 
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This view is strengthened by a further consideration that 
Section 35 places the award of costs at the direction of the courts. 
When a court finds an advocate guilty of misconduct or contempt 
this is an adjudication and not a mere exercise of discretion. Even 
in England it has been held that when a solicitor is ordered to pay 
costs the matter is not one of a mere discretion of the court and 
an appeal lies from such an order, without leave, on the question 
whether there has or has not been misconduct or negligence (* re 
Bradford etc."*). è 


But the mere fact that the lower court has omitted to pass 
any such order under Section 35 would not prevent the appellate 
court from passing such an order, as in appeal it is undoubtedly 
seized of the whole case. The appellate court would be competent 
to pass an order for costs in an appropriate case not only against 
the advocate who appears before it but also against those who 
appeared only in the original court. 

The words of Section 35 are wide enough to cover not only 
the costs of the suit but all costs incidental to it and would un- 
doubtedly extend to execution proceedings. But the costs con- 
templated by that Section are the taxable costs in the suit or ap- 
plication and not any amount which may be considered as ade- 
quate compensation for the loss sustained by the other party, or 
sufficient to reimburse him for all the expenses to which he has 
been put. The second question referred to the Full Bench is:— 

If the High Court has such power, whether it should be 
exercised in the present case. 

Before taking up the individual cases of the two advocates 
concerned, it seems desirable, in order to clear the ground, to con- 
sider to what extent, if any, a security deposited in the court can 
be attached. : i 


When either immovable or movable property is offered as 
security, the proprietary interest of the surety is not automatic- 
ally extinguished. Merely a first charge is created on the secu- 
rity which will have to be available in the first instance for the 
purpose for which it has been offered. Although the depositor 
cannot defeat the purpose, his power of disposal over the security, 
subject to that charge, will subsist. His interest in the surplus 
which may remain over is both transferable and attachable. Such 


1p HEr 


an interest does not come within any of the Exceptions enume- | 


rated in Section 6 of the Transfer of Property Act. Nor is such 
security exempted from attachment under Section 60 of the Civil. 
Procedure Code. 
Indeed, if the decree-holder wants to prevent the judgment- 
debtor from transferring or mortgaging his interest or realising the 
> Q. B. D. 635 
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Gr surplus when it falls due, the only way open to him is to apply for 
19390 attachment of the security. Without such attachment the judg- 
— ment-debtor can at his pleasure transfer his interest in the sur- 
Smants plus so as to place it wholly outside the reach of the decree-holder. 
+. It is obvious that it cannot be known beforehand what order for 
Basuveva- costs will be ultimately passed by the Privy Council. No one 
Nam Gm can foresee whether their Lordships will award costs in whole or 
Salemen, J. in part or none at all or whether the amount of the costs awarded 
peri against the appellant would be more or less than the value of the 
"security. Similarly, it cannot be ascertained definitely in ad- 
vance whether the actual costs of printing will ultimately be 
less than. the estimated costs, which generally have a margin of 
surplus, or whether there will be no surplus left. If the decree- 
holder desires to be cautious, there is nothing in law to prevent 
him from applying to the court for attaching the security so as 
to prevent the judgment-debtor from dealing with it personally 
any further. It is not only permissible to a decree-holder to 
attach the security but he has a right to do so, subject always of 
course to the first charge created on it, and the court has no dis- 

cretion to refuse his prayer. 


The only condition which the court issuing an order for 
attachment must impose is that the previous charge created on 
the property is in no way to be affected. Order 21, Rule 52 is 
specially applicable to attachment of property in the custody of 
any court or public officer. In such a case the attachment is made 
by a notice requesting that such property may be held subject tc 
farther orders. It is the duty of the court to see that the attach- 
ment is issued in the proper form. In support of the view that 
security for costs of a Privy Council appeal which may have 
been deposited in 2 High Court can be attached in this way, we 
would cite the case of Jegdish Narain Singh v. Mst. Ramsakai 
Koert, 

We may also point out that there is no provision in the Civil 
Procedure Code for an immediate conversion into money of se- 
curity deposited for costs and its immediate payment to the 
attaching creditor. Attachment of security does not neces- 
sarily mean either its actual seizure or its immediate con- 
version. In some cases cash security deposited for costs in 3 
Privy Council case has been ordered by the High Court to be 
paid directly to satisfy the Privy Council decree for costs, but 
this practice does not seem to be in accordance with the provi- 

esions of Order 45, Rule 15(2), Civil Procedure Code, which lay: 
le that the High Court shall transmit the order to the Court 
ow. 


In taking up the case of each of the advocates separately we 
ML L R 8 Pat. 478 at 482 
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would emphasise that we do not consider it proper to examine 
any alleged or supposed “professional or other misconduct”, or any 
supposed “contempt of court”, which the trial court could not 
enquire into. That would be an inquiry outside the scope of Sec- 
tion 35, Civil Procedure Code which alone, in our opinion, can 
apply to an order for costs to be made by an appellate court in 
the cause itself. If there has been any misconduct of an advo- 
cate or any contempt of court by him, the proper course is to 
proceed against him in the usual way and we do not desire to 
prejudice such an enquiry by saying anything on those points 
either jn favour of or against any of the advocates. We merely 
propose to consider whether in this case either the costs in the 
High Court or those in the court below have been directly occa- 
sioned by the advocates engaged and whether they should be 
made liable to pay them under Section 35, Civil Procedure Code. 


The case of Mr. Pandey is to our minds perfectly simple. In 
the grounds of appeal which he had signed with his colleague it 
was urged firstly that the court below was wrong in granting the 
judgment-debtor’s objection and refusing to proceed against the 
said money; secondly that the money deposited was not exempted 
from attachment but that the debtor himself had a right to with- 
draw the unexpended money any time he liked for, his own use 

sand give up the appeal, and thirdly that there was no equity in 

favour of the judgment-debtor. The only expression objected 
to is ‘refusing to proceed ‘against the said money’. That does not 
necessarily mean conversion of the security and immediate pay- 
ment. Before the High Court Mr. Pandey, in express terms, 
confined ‘his request to a claim to attach so much of the money 
as might eventually be found not to be required for the purposes 
for which it had been entrusted to the court. That, in our opi- 
nion, was a perfectly good position to take. 


Two of us were members of the Bench which admitted the 
appeal, and we can say with confidence that had we understood 
either from the grounds of appeal or the argument that the re- 
lief asked for was a conversion of the security into cash and its 
immediate payment to the decree-holder, and not a mere attach- 
ment of the surplus subject to the first charge for the purpose 
for which it had been deposited, we would never have admitted 
the appeal. With great respect, we would say that the appeal 
instead of being a frivolous or vexatious one should have been 
allowed in those terms. The court has no discretion to refuse a, 
prayer for such attachment merely because it considers that the 
motive, object or intention behind it is improper. To quote the 
words of a medieval Judge, Brian, C. J. (Y. B. 17 Edw. IV, p. 1): 

The thought of man is not triable, for the Devil himself knoweth 
not the thought of man. 
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In the same way we do not wish to express any opinion whe- 
ther the conduct of Mr. Newal Kishore in the court below, not 
so much in the matter of drafting of the application for execution 
as in the way in which it was pressed before the court, amounted 
to misconduct or contempt of court. If it did, the proper course 
is to proceed against him under the Indian Bar Councils Act or 
the Contempt of Courts Act. In considering whether he should 


> be made to pay the costs under Section 35, we confine our atten- 


tion to the sole question whether the written application filed by 
him was such as must be deemed to have been the cause of the 
costs being incurred. : 

So far as the facts given in the application for execution and 
the supplementary application were concerned they were perfectly 
correct and there was no concealment of any -material particular. 
The court was clearly informed that the security which the ap- 
plicant wanted to attach had been deposited for the costs of the 
Privy Council appeal and the cash was for costs of printing and 
both were in the custody of the High Court’s officer. But the 
prayer asked for was in the following words:—‘It is therefore 
prayed that a parwana for attachment may be sent to the Re- 
gistrar, High Court, and the amount of the decree may be as far 
as possible satisfied by the attachment thereof.” ‘The same words 
in the supplementary application have been translated in different 
language having the same meaning as follows:—‘May be caused to 
be attached by means of issuing an attachment parwana to the 
Registrar of the High Court and by attaching the same the 
decretal amount may be caused to be paid as much as possible”. 
We do not consider it within the scope of Section 35 to enquire 
into the motive, object or intention underlying this prayer, but 
we must say that the form of the prayer is almost a stereotyped 
one, namely, ‘realisation of the decretal amount by attachment as 
much as possible’, Realisation of the decree can be either im- 
mediate or deferred. But it must be conceded that it would 
have been more proper to make the prayer absolutely definite and 
explicit so as to make it clear that a mere attachment was being 
sought for and not an immediate payment of the amount after 
the conversion of the security. Even assuming that the true in- 


_ terpretation of the prayer is that the applicant asked for immediate 


payment of the money by attachment of the security and its 
conversion, we would say that Section 35 would not apply to a 
case where the facts are correctly and fully stated in the plaint or 
application and only part of the relief or prayer asked for is such 
as cannot be granted. It is the duty of the plaintiff or the appli- 
cant to state the facts correctly and not conceal them and it is the 
duty of the court to see to what relief the plaintiff or the applicant 
is entitled under the law. ‘The mere fact that the plaintiff or the 
applicant has asked for more than he can get does not give to the 
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court a discretion to refuse to grant even that part of the relief to Cava. 
which he is entitled and to make his advocate pay the costs per- 75 
sonally. Courts exist for doing justice and not for enforcing dis- © — 


cipline against litigants. Sama- 
When an application is made for execution of a simple money ““"?, ie 


decree, it is not within the province of the court executing the Basupava- 

decree to start an enquiry into the motives of the decree-holder or 

his advocate behind the application. In the’ Kayasth Co. Lid. V. Saldmen, J. 

Sita Rem Dubey", a Full Bench of five Judges unanimously held Beserit, J. 

that the question whether an application for execution was a mals- : 

fide one was wholly immaterial for purposes of saving limitation, 

that such a finding would not vitiate the application and that the 

Court should not enter into any such enquiry. If the relief 

claimed is wider than what the decree-holder is entitled to, the 

Court ought not to throw out the application, but should grant 

such relief as the law permits. To refuse to do this is likely to de- 

feat justice and to tend to a multiplicity of applications and waste 

of the time of the court. Courts of justice have before them the 

paramount duty to do justice in each case. If the application was 

not in proper form, the decree-holder should have been asked to 

amend his application. 
` The intention or object behind a plaint or application is not 

per se punishable by mulcting the applicant or his advocate in 

costs. We have to see whether the means adopted resulted in cer- 

tain costs being incurred which would not otherwise have been 

incurred. Ip this connection it is to be noted that the judgment- 

debtor took up in his objection the extreme position that the secu- 

rity was not at all attachable and that the application should be 

dismissed in toto. The costs were incurred on account of the appli- 

cation and not on account of the argument which, though repre- 

hensible, was subsequent to the objection. The mere advancing of 

an argument, howsoever peurile or absurd it may be, cannot bring 

the case under Section 35, as the Court can easily put a stop to 

it. In our opinion the application should not have been disallowed 

entirely, though the Court might have punished the decree-holder 

by a suitable order as to costs. The filing of such an application 

did not make it a case in which under Section 35, Civil Procedure 

Code, costs should be allowed to the judgment-debtor against 

the advocate concerned. - 

NIAMATULLAH, J.—I take the first question to refer to the Niemat- 
power of this Court to direct payment of costs by a legal practi- «Hab, J. 
tioner as part of its order in an appeal heard by a single Judge 
or a Bench. es 

It is said that the High Court in England can, in the exer- 
cise of its summary jurisdiction, make a solicitor pay costs occa- 

m1929] A. L J. 983 
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sioned by his misconduct or default. This may be conceded. It 
may also be conceded that a practitioner in India performs many of 
the functions which a solicitor does in England. But it does not 
follow that this Court is possessed of the same jurisdiction over 
legal practitioners. The rules applicable to the legal profession 
in England are based on traditions many centuries old, and like 
those applicable to most subjects are’ not based on statute. The 
case is different in India where powers of Courts, including the 
High Court, are laid down by statute. It is not out of place to 
consider how far the power of a High Court to order a legal prac- 
titioner to pay costs is borne out or negatived by the course of le- 
gislation in regard to the disciplinary jurisdiction of the Courts, 
over the legal profession which existed long before this Court 
was established by the High Courts Act of 1861. It was 
originally subject to the disciplinary jurisdiction of District Courts 
Act I of 1846 (an act for amending the law regarding the appoint- 
ment and remuneration of pleaders in the Courts of the East 
India Company) which repealed numerous regulations dealing 
with the subject, was the first consolidating Act providing for 
qualifications and punishment of Pleaders. Section 4 of that Act 
threw open the ‘office of the pleader’ to all who 

obtained a certificate in such manner as shall be directed by the 

Sudder Courts that be is of good character and duly qualified 


for the office, 

and to Barristers 
of any of Her Majesty’s Courts of justice in India subject 
to all the rules in force in the said Sudder Courts applicable tc 
pleaders. 


Sections 10 to 12 empowered the Courts of a principal Sudder 
Amin or Sudder Amin or Munsif to impose fine on pleaders (sub- 
ject to an appeal to ‘Zilla or City Judge’, whose decision was 
final) 
whenever a pleader has conducted himself in such a manner 
as would have rendered himself liable to a fine if he had so con- 
ducted himself in the court of a Zilla or City Judge. 
This Act was repealed by Act XX of 1865 and it is significant 
that all the provisions authorising the imposition of fines were 
omitted. The disciplinary jurisdiction was conferred on the High 
Courts whose powers in that behalf are defined in Sec. 4, which 
enacts that 
the High Court is hereby authorised and required, within six 
months after this Act shall take effect in the Territories in which 
such court exercises jurisdiction, to make rules for the qualif- 
cation, admission and enrolment of proper persons to be pleaders 
and Mukhtars of the courts in such Territories, for the fees to 
be paid for the examination, admission and enrolment of such 
persons and subject to the provisions hereinafter contained, for 
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the suspension and dismissal of the pleaders and Mukhtars, so 
admitted and enrolled. 
It is quite clear that the power of courts to impose fines in the 
exercise of disciplinary jurisdiction was deliberately withheld. This 
Act was extended to ‘the Sudder Court of the North Western 
Provinces’ by Act [X of 1866 and became applicable to it with all 
the implications arising from repeal of the previous enactment. 
At about the same time the Letters Patent of this Court (dated 
March 17, 1866) empowered it 
to make rules for the qualification and admission of proper per- 
sons to be Advocates, Wakeels and Attorneys-at-law 
and 
to remove or to suspend from practice, on reasonable cause, the 
said Advocates, Vakeels or Attorneys. 


Only two forms of penalty are permitted for professional mis- 
conduct, viz., removal or suspension from practice. It is clear 
the High Court cannot extend its jurisdiction in that behalf by 
assuming an ‘inherent power’ any more than they can do so for 
inflicting imprisonment or other form of punishment for pro- 
fessional misconduct. I desire to emphasise this point, as it is 
suggested that the High Court can order a legal practitioner to 
pay costs in the exercise of an inherent power to punish contempt 
of itself or subordinate courts by imposing a fine or imprisonment. 
That a legal practitioner guilty of contempt of court may be pun- 
ished like any other person in accordance with rules applicable to 
such cases and by adopting the procedure laid down for that class 
of cases cannot be disputed. The question before us is different, 
yiz., whether, in the exercise of the disciplinary jurisdiction pos- 
sessed by this Court, a single Judge or a Bench of Judges exercis- 
ing appellate powers, can, by a summary order passed in the parti- 
cular case before it, impose a fine on an erring legal practitioner 
and award it as compensation to his client’s adversary. It is quite 
clear to me that professional misconduct as such cannot be punished 
except by removal or suspension from practice or reprimand. If 
it is contempt of court for which a legal practitioner is to be 
ordered to pay costs, the punishment need not be limited to the 
amount of costs, nor can the Court direct payment by him of 
costs occasioned by his act not amounting to contempt of court. 
In this view this Court cannot direct a legal practitioner to pay 
costs in many cases in which the High Court in England can do 
so against a solicitor. Numerous instances illustrating cases in 
which solicitors have been directed to pay costs are mentioned in 
Halsbury’s Laws of England, Vol. 26, pp. 832 and 833, para- 

graphs 1356 and 1357, which may be usefully quoted: 
1356. The court has power to order a solicitor to pay any 
costs occasioned by his misconduct or default in the course of 
legal proceedings to the person injured thereby or to indemnify 
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his client in respect of his liability to pay them. Thus a solici- 
tor may be ordered to indemnify his client against costs where 
he defends an action to which there is to his knowledge no de- 
fence; where he appeals in his own interest, and not on behalf of 
his client; where he improperly continues proceedings after the 
lunacy -of his client; where he fails to get an error in a decree 
of the court corrected; and generally where costs have been in- 
curred improperly and without reasonable cause, or though pro- 
perly incurred, have proved fruitless to the client by reason of 
the solicitor’s conduct. Where a solicitor institutes proceedings 
without authority, he may be ordered to pay the costs of his 
alleged client as between solicitor and client ' 

1357. A solicitor may be ordered to pay costs direct to the 
opposite party where he institutes or defends proceedings with- 
out authority from his client or on behalf of a non-existent client, 
or where he brings the wrong party before the court; where he 
brings a speculative action without taking reasonable care to 
satisfy himself that the plaintiff has a fair prospect of success; 
where he issues a writ on behalf of a client resident abroad and 
ives his client’s address as in England; where he proceeds after 
Bie clears bar iw, sie KA cad Gale 
security has been given; where he fails to attend proceedings in 
chambers, and the Judge does not think it expedient to proceed; 
where he fails to file an affidavit which has been used in the pro- 
ceedings; where on an account being taken in chambers, he acts 
unreasonably in adjourning items to the Judge; where the trial of 
action cannot proceed owing to his neglect to attend or send a re- 
presentative, or to deliver any papers necessary for the use of the 
court which according to the practice ought to be delivered; where 
a case in which judgment has gone by default owing to the solici- 
tor’s negligence is restored to the list. Similarly, a solicitor may 
be liable for costs where a fraudulent adjudication in bankrupt- 
cy is set aside, or where an order for the appointment of a receiver 
is obtained through suppression of the facts, even though in- 
nocent. Where prohibition is granted against proceedings in 
an inferior court, the court may order the costs to be paid by 
the plaintiffs’ solicitor, provided that the rule has been moved 
for in that form and notice has been given to the solicitor so as 
to give him an opportunity of showing cause. — 

A solicitor who obtains a special jury for a client without 
means may be ordered to pay the jury fees personally. 


It will be seen that in number of cases it could not have been 


contempt of court which was punished and that in the majority 
of ‘cases the liability of the solicitors was not of a criminal nature 
but the object was to compensate his own client or his adversary 


e for some act or omission, not necessarily amounting to contempt 


of court, which occasioned loss to one or the other of them. It is 
true that the origin of the general disciplinary jurisdiction of the 
Supreme Court is the doctrine of contempt; but it was subse- 
quently extended so as to embrace cases in which the element of 
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contempt was not present, vide Halsbury’s Laws of England, 
Vol. 26, pp. 828 and 829, paras. 1349 and 1359 quoted below:— 
1349. The court possesses a disciplinary jurisdiction over soli- 

`  citors, as being its officers. This jurisdiction though it has been 
extended by statute, and by the Rules of Supreme Court, is in- 
herent in the court and is based upon the doctrine of contempt. 

It is exercisable summarily by writ of attachment or by com- 


mittal. 
1350. A solicitor is guilty of criminal contempt where he is 
guilty of conduct, wh in or out of court, amounting to a 


contemptuous interference with the administration of justice, as, 
for instance, where he insolently defies the Judge in open court, 
or uses improper language to the Judge, or to the solicitor of the 
opposite party; where he writes to the Press with reference to the 
merits of a pending case in which he is professionally interested; 
or where he prepares a special case for the opinion of the ¢ourt 
based upon a fictitious statement of facts. A solicitor who com- 
mences or defends legal proceedings on behalf of a client, whilst he 
himself is in prison, or who permits a solicitor in prison to use his 
name for the purpose, is guilty of contempt. 

It should be noted that this has no reference to solicitor’s 

liability to pay costs. 

In many cases the act done by the solicitor which calls for the 
intervention of the court is not in itself a contempt; the court 
in the first instance makes an order against the solicitor, and it 
is his disobedience to the order which constitutes the actual con- 
tempt. In particular, where the court has ordered a solicitor to 
pay costs for misconduct as such, or to pay a sum of money in 
his character as an officer of the court, the solicitor, on making 
default, is liable to attachment and imprisonment for a period 
not exceeding one year. 

(Ibid, para. 1351, p. 829). 


Ihave already referred to the successive enactments dealing 
with legal practitioners. An intention to codify the law on that 
subject is clearly discernable even in earlier Acts. Act XVII of 
1879 (Legal Practitioners Act) consolidated and defined all powers 
of a disciplinary character which it was intended the High Court 
should exercise over legal practitioners. The object of the Act, 
as noted in the very first line, is “to consolidate and amend the lew 
relating to legal practitioners”. ‘The preamble recites the expe- 
diency to “amend and consolidate” law. It should be noted 
that it does not merely consolidate previous enactments ‘but the 
“law” on the subject. Further, it does not merely consolidate pre- 
existing law, but also “amends” it, which taken with consolidation 
of it implies both addition to and derogation from the pre-existing 
law. It follows that it is 2 complete code in itself as regards the 
subject it deals with. T 

As observed by their Lordships of the Privy Council, 
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the object of codification of a particular branch of law is that 
on any point specifically dealt with by it such law should be 
sought for in the codified enactment and ascertained by inter- 
preting the language used therein. 
(Norindra Nath Sarcar v. Kamal Basine Dasit). Similarly, their 
Lordships observed in Gokul Mander v. Pudmanend Singh’ that 
the essence of a code is to be exhaustive on the matters in res- 
pect of which it declares the lew and it is not the province of a 
Judge to disregard or go outside the letter of the enactment ac- 
cording to its true construction. 
That the Legal Practitioners Act is a complete code as regards 
pleaders, mukhtars and revenue agents will be apparent on a cur- 
sory glance at its provisions. The extent of rule-making power 
of the High Court is defined (Sec. 6). Provisions for their quali- 
fications, enrolment, dismissal and suspension are laid down. The 
procedure for the exercise of disciplinary power of the High Court 
is prescribed (Secs. 13 to 16). Rules relating to remuneration 
and penalty have been enacted (Cl. vi and vii). As regards Ad- 
vocates and Vakils, only their right to appear before subordinate 
courts is declared. Matters relating to their enrolment and dis- 
cipline are declared to be unaffected by the Act, being provided 
for in the Letters Patent and rules made by the High Court. 
Advocates and Vakils of High Courts not established by royal 
charter are declared subject to rules made by such Courts with 
the previous sanction of the Local Government. It is note- 
worthy that an advocate enrolled in High Courts not established 
by royal charter cannot be dismissed or suspended except with the 
concurrence of the Local Government. Considering, for the pre- 
sent, the case of pleaders alone, nothing is left unprovided for. 
The conduct which can be taken notice of in the exercise of the 
disciplinary jurisdiction is described in the widest possible language. 
Section 13 gives power to the High Court to dismiss or suspend 
for “any reasonable cause”, which includes a case where a 
pleader has been guilty of misconduct, for which costs would be 
awarded against him in the cause itself if the Court had the power 
to do so. Disciplinary action in reference to such misconduct 
should be taken according to the procedure laid down by Act. It 
would be contrary to all canons of construction if summary power 
in the name of ‘inherent power’ is exercised in disregard of th“ 
machinery contemplated by the Act. I£ I am right in taking the 
view that the Legal Practitioners Act is an exhaustive enactment 
as regards pleaders, there is no room left for any inherent power 
ein matters for which provision is expressly made by the Act. To 
concede power outside the Act would be to stultify its provisions. 
If costs cannot be awarded against a pleader in 2 summary 


manner, it is inconceivable that they can be so awarded against an 
“LR. 23 L A. 18 at 26 TL, R. 29 L A. 196 at 202 
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Advocate or Vakil. Section 8 of the Letters Patent of this High 
Court clearly limited its powers to removing or suspending him 
from practice in a manner leaving little room for any inherent 
‘power. In any case, on the passing of Bar Councils Act, exactly 
the same considerations became applicable to Advocates as I have 
mentioned above in respect of the Legal Practitioners Act and the 
pleaders. The Bar Councils Act XXXVII of 1926 purports in 
the preamble to consolidate the law applicable to all legal practi- 
tioners. It amends the Legal Practitioners Act in some respects 
and provides exhaustively for the constitution of Bar Councils, for 
admission, enrolment, misconduct, with rules of procedure for en- 
quiry into it and punishment therefor. Section 10 is mandatory, 
and the disciplinary power of the High Court is to be exercised only 
in a given manner and not summarily. 

The power of the Supreme Court in England to award costs 
against a solicitor is now contained in the rules of the Supreme 
Court (see Or. 65, Rr. § and 11, and Or. 54, R. 7). It is true 
that, even before the rules were framed, this power existed and was 
exercised. It is suggested that the principle under which the High 
Court in England can take a particular action against its officers, 
the solicitors, is of general application, and 2 High Court in India 
has similar inherent power to deal with its own officers as the legal 
practitioners should be considered to be. I have already shown the 
extent of statutory law in this country on the subject and its cha- 
racter as an exhaustive Code in itself. It should be borne in mind 
that no statutory law limiting the jurisdiction of the Supreme 
Court expressly or by implication has ever existed in England. 
See the following in Halsbury’s Laws of England, Vol. 26, 

. 844:— . . 
. 1374, The Court, in the exercise of its disciplinary jurisdic- 

_ tion, has power to strike a solicitor off the roll upon various 

grounds specified by statute and also upon the ground of mis- 
conduct. In the latter case the Court may in lieu of the strik- 
ing of the solicitor off the roll suspend him from practice. 

1375. The statutory grounds for striking a solicitor off the 
roll are:— 

(1) That there is some defect in his article, service, admis- 
sion or enrolment ; 

(2) That he has wilfully and knowingly acted as agent in 
any action or suit in any court or order of bankruptcy 
for any person unqualified to act as a solicitor or has 
permitted or offered his name to be used by any un- 
qualified person to enable him to undertake solicitor’s 
business for his own benefit, or has sent in process to 
such unqualified person for the like purpose . 

(3) That he has been guilty of a corrupt practice in con- 
nection with an election, whether parliamentary or 
municipal, 
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These are the only three grounds on which the statute pro- 
vides for striking off a solicitor’s name. As regards grounds 
based on misconduct, there is no statutory provision. To quot¢ 
again from the same book:— 

1376. Apart from statute a solicitor may be struck off the 
roll on the following grounds, namely:— 

(1) That he has been convicted of a criminal offence 

(2) That he has been guilty of professional misconduct 

(3) That he has been guilty of conduct showing him to be 
a solicitor. 

1377. The Court may instead of striking the solicitor off the 
roll, order him to be suspended from practice for a period stated 
in the order 

Side by side with this power, which emanates from the rela- 
tionship of court and its officers, there has existed the power of the 
Court to mulct a solicitor in costs, both having common source 
and not being incompatible with each other. After the passing 
of the Judicature Act of 1873, rules were framed and now exist 
as regards both these powers.. There is nothing in the rules them- 
selves, and certainly in any statute, which may in any manner 
negative the existence of the power to award costs against solici- 
tors. As is the case with most branches of the common law, 
which is said to be “nothing else but the common custom of the 
realm” (Hals. Vol. I, p. 376), no codification has ever been 
attempted as regards rules of discipline applicable to solicitors. 
The Court has always been at liberty to lay down such rules 
of practice in regard to its officers as local conditions required. 
The same considerations cannot be applied in India, where the 
paramount authority in the matter of making laws has laid down 
categorically what disciplinary powers and in what manner the 
Court can exercise. 


Another important difference that ought to carry weight is 
the difference in the constitution of court and of the legal pro- 
fession. This Court has no ordinary original jurisdiction and is 
mostly a court of appeal. Legal practitioners who are not en- 
rolled in this Court and over whom it cannot directly exercise 
any disciplinary power are entitled to act and plead before it and 
the court subordinate to it. An Advocate enrolled in any High 
Court in India established by Royal Charter or not may appear 
to act or plead in any court subordinate to this High Court 
(Sec. 14(1) (b) Bar Councils Act), though he cannot be 
considered to be the officer of the High Court to which such 

ecourts are subordinate. The question arises whether this Court 
can order them to pay costs in cases where, if the advocate con- 
cerned had been enrolled in this High Court, it had power so 
to order. If it is only on the general doctrine that a court can 
take disciplinary action of that kind against its own officers that 
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the foundation of the exercise of the power rests, the advocate 
enrolled in another High Court can do with impunity. what an 
Advocate enrolled in this High Court cannot. Anomalies of this 
character can hardly be found to result in England where there 
is only one High Court and all solicitors practising before it 
are enrolled in that Court. 

Again, 
where the facts would otherwise establish a case of negligence, 
the solicitor may escape liability on the ground that he acted upon 
counsel’s advice : 

(Halsbury, Vol. 26, page 755). If this rule be acted on in 
India, the position will be curious. A legal practitioner is both 
a counsel and a solicitor. Any act done by him in his capacity 
as solicitor must be deemed to have been advised by himself as 
counsel. This and similar anomalies would disappear if it is 
recognised that a legal practitioner in India derives his position 
from a system peculiar to this country. He does not enjoy all 
the privileges of an English barrister and is not subject to all 
liabilities of a solicitor. His rights and obligations are determined 
by statutes and rules made thereunder. 

In England 
if a barrister acts honestly in the discharge of his duty, he is not 
liable to an action by his client for negligence, or for want of 
skill, discretion, or diligence in respect of any act done in the 
conduct of a cause, or in settling drafts, or in advising. If a 
barrister accepts a brief in a cause and receives payment of his 
fees, but does not attend at the trial, no action can be brought 
against him to recover either the fees, or damages for non-at- 
tendence. No action is maintainable against a barrister for un- 
skilfully drawing pleadings, or for compromising an action with- 
out the authority of the client. The law requires of counsel 
nothing but the honest discharge of his duty to the best of his 
judgment; and if he means what he does to be for the benefit 
of his client, he is not responsible to his client for anything he 
does. This immunity from action is not confined to litigation, 

. but extends to all cases where the relation of counsel and client 
exists. 

(Halsbury, Vol. Il, page 394). None of these privileges 
can be claimed by a legal practitioner in India, who also performs 
all the functions of a counsel in England, for the obvious reason 
that there is nothing in Indian law which can give him the same 
privileges as barristers enjoy in England. If, on the one hand, a 
legal practitioner’s claim to such privileges can be ruled out on 


the ground that the law to which he is subject does not provide for ° 


them, it is perfectly logical for him to insist that he cannot be 
siddled with any responsibilities of a solicitor in England, unless 
the Indian Law clearly warrants it and the summary procedure 
employed to enforce it against solicitors. 
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Assuming that this Court has inherent power to order a legal 
practitioner to pay costs in a proper case, it should be borne in 
mind that the jurisdiction belongs to the Court. Individual 
Judges sitting singly or in Bench to hear appeals cannot be consi- 
dered to be the High Court. Under Sec. 27, Letters Patent of 
this Court, read with Sec. 13 of the Indian High Courts Act, 
1861, the High Court 


may by its rules provide for the exercise by one or more Judges 
or by Division Courts constituted by two or more Judges of the 
said High Court and the original and appellate jurisdiction vested 
in such Court in such manner as may appear to such Court to be 
convenient for the due administration of justice. 

A single Judge or a Bench of two Judges sitting to hear civil 
appeals in which the question of payment of costs by a legal 
practitioner may arise have the power of the High Court to 
hear the appeals set down for hearing before them and can exer- 
cise appellate civil jurisdiction of the High Court but cannot 
assume the disciplinary jurisdiction of the Court in the absence 
of a specific rule in that behalf. Under the rules of this Court 
only a Full Bench of at least three Judges nominated by the 
Chief Justice can exercise the disciplinary powers of the Court. 
In England, where the power to award costs undoubtedly exists, 
it is exercisable by the Court or Judge (see O. 65, Rr. § and 11 of 
the Rules of the Supreme Court). 


The provisions relating to costs generally are to be found in 
Section 35, Civil Procedure Code, (1908), which is now couched 
in wider language than that employed in the corresponding pro- 
vision of the older Code. It makes arguable that costs can be 
awarded against persons not being parties to the case. The 
provision is common to subordinate courts and the High Court. 
The former possess no disciplinary jurisdiction except so far that 
they can report to the High Court through the District Judge for 
action being taken against a legal practitioner. It follows that 
Section 35, C. P. C., was not intended to confer any disciplinary 
jurisdiction on any court, including the High Court, which 
cannot, acting under that Section, award costs against a legal 
practitioner for what amounts to misconduct or “other reason- 
able cause” justifying the exercise of disciplinary jurisdiction. 
In my opinion, costs cannot be awarded by any court acting 
under Section 35, C. P. C., against a legal practitioner as such. 
It is, however, permissible for the Court to direct payment of 
tosts by the legal practitioner under circumstances in which they 
would be payable by any other n not a party to the case. 
It is impossible to cite all possible instances in which costs may 
be awarded against persons not being parties to the case. If a 
person institutes a suit in the name of the plaintiff who is not 
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the real plaintiff, finances the litigation and is himself a de facto 
plaintiff, expecting to reap the fruits of the litigation, or if he 
is instrumental in the institution of a suit or in the making of a 
defence on behalf of a person who, from unsoundness of mind or 
other cause, could not or did not confer intelligent authority for 
the institution of the suit or the making of defence, costs may 
be awarded against such person, though he is not a party to the 
case. If such a person happens to be the legal practitioner for 
one of the parties to the case, costs may be awarded against him. 
The Court has no power to take disciplinary action under cover 
of the provisions of Sec. 35, Civil Procedure Code. Acts done by a 
legal parctitioner within the scope of his authority or on instruc- 
tions given by his client are acts of his principal, the client, and any 
costs occasioned by such act cannot be awarded under Section 35, 
C. P. C. against him personally. 

Like every other relief to be granted to a party to the case, 
the Court will not direct payment of costs against a stranger to 
the suit, unless it is made a question in the case. Ordinarily, 
liability to pay costs will depend on the result of investigation 
in certain facts, and the person against whom costs are claimed 
should, for that purpose, be virtually made a party. If a legal 
practitioner appearing for one side or other is to be proceeded 
against for costs of the case for something done professionally, an 
immense confusion is likely to arise. He may have, in many 
cases, to discontinue appearing for his client, and a controversy 
having otherwise little to do with the merits of the case will have 
to be introduced as order for costs has to be embodied in the decree 
which must be in conformity with judgment (Order 20, Rule 5, 
C. P. C.). 

The right to receive and the liability to pay costs under Sec- 
tion 35, C. P. C., must be treated like any other question in the 
case, and no court of appeal can ever be justified in making it a 
matter for consideration over the heads of the parties to the case— 
an action which has all the attributes of a disciplinary measure 
to which different considerations should apply. Under these cir- 
cumstances, I am of opinion that Section 35, C. P. C., cannot be 
deemed to confer any power to award costs against a legal practi- 
tioner, except to the extremely limited extent already indicated. 

As regards the second question under reference, it is necessary 
to examine the contents of the application for execution of decree 
filed by Mr. Nand Kishore on behalf of the decree-holder and 
those of the petition of appeal filed in this Court by Mr. Pandey, 
in the light of subsequent events. In the last column in whiclt 
is to be mentioned the “mode in which the assistance of the Court 
is required” the application states as follows:— 

. In connection with the application for execution of decree 
dated 13-9-27, it is submitted that the amount due to the 
$5 
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decree-holder is more than Rs.7,50,000 and the amount attached 
in execution thereof is Rs.23,575-2-9. Basudevanand Gir, judg- 
ment~-debtor, has deposited postal cash certificates worth Rs.4,006- 
12-0 as given below in his own name as security in Privy Council 
Appeal No. 28 of 1927 preferred in the Hon’ble High Court 
and a sum of Rs.798-11-0 due to the judgment-debtor is depo- 
sted in the Hon’ble High Court on account of surplus charges 
for printing of papers in the said case. It is therefore prayed 
that a parwana for attachment may be sent to the Registrar, 
High Court and the amount of decree may be, so far as possible, 
satisfied by attachment thereof. 

It will be seen that the postal cash certificates of the face 
value of Rs.4,006-12 are clearly stated to be ‘security’ for costs 
and Rs. 798-11 as ‘surplus’ which can only mean money that 
is left after the printing charges are met. The prayer is that 
“decree be satisfied by attachment so far as possible”. 

It is obvious that in execution of a decree only the right of 
the judgment-debtor can be attached. Once the prospective costs 
of the respondent to be incurred in the Privy Council appeal 
are secured on the postal certificates deposited with the Registrar, 
the right of the judgment-debtor, the depositor, in them is sub- 
ject to a paramount charge which will vary from time to time 
and costs incurred by the respondent after the attachment will 
be as much secured on the property as those incurred before 
it. The judgment-debtor cannot withdraw any part of it till 
the respondent’s costs are ascertained and paid thereout or other- 
wise satisfied, and they cannot be ascertained till the appeal 
is finally decided. The judgment-debtor’s right in that item of 
property is the right to recover the unexpended part of it. It 
may be a shadowy right or a substantial one. Much depends on 
what the respondent spends in prosecuting his case before the 
Privy Council. If he does not enter appearance and incurs little 
or no costs and the appeal is dismissed, the bulk of the security 
will be returnable to ihe judgment-debtor after the respondent’s 
costs are eventually found to be nominal. It is also possible that 
the Privy Council may award no costs to the respondent, though 
successful. This being the judgment-debtor’s right, the decree- 
holder, if he attaches it and he cannot attach any thing more, 
it is-impogsible for him to seize the amount forthwith and compel 
the judgment-debtor to file fresh security and again resort to the 
same procedure with incalculable hardship to the latter. Such 

t is inconceivable to me, having regard to the nature of the 
property. The application for execution of decree itself does not 
Betray any intention on the part of the applicant to seize forth- 
with the property sought to be attached regardless of the charge 
to which it is subject. All it prays for is attachment, which term 
means no more than that the Court should retain custody of the 
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property to make it ayailable for the satisfaction of the decree 
so far as the judgment-debtor’s interest will make it possible. 
A reference to Order 21, Rule 52, C. P. C. will show how the 
prayer for attachment, if granted, is to be given effect to. It 
provides that 


where the property to be attached ts in the custody of any court 
or public officer, the attachment shall be made by a notice to 
such Court or Officer, requesting that such property and any 
interest or dividend becoming available thereon, may be held 
subject to the further orders of the court from which the notice 
is issued. Provided that, where such property is in the custody 
of a court, any question of trial or priority arising between the 
decree-holder and any other person, not being the judgment- 
debtor, claiming to be interested in such property by virtue of 
any assignment, attachment or otherwise, shall be determined by 
such court. 

The legal effect of attachment of a property when made is 
laid down in Section 64, C. P. C. which enacts that 

where an attachment has been made any private transfer or de- 
livery of the property attached or of any interest therein and 
any payment to the judgment-debtor of any debt, dividend or 
other monies contrary to such attachment, shall be void as 
against all claims enforceable under the attachment. 

It follows that if the decree-holder’s application for attach- 
ment in this case had been granted, only a notice would have been 
issued to the Registrar to hold the postal cash certificates, or 
rather the judgment-debtor’s interest therein, subject to the 
orders of the Court executing the decree. In passing its orders 
consequent on attachment, if it correctly follows the law, it could 
only allow the attachment to continue till the respondent’s cost 
in the Privy Council appeal, for which the property was given as 
security, are fully satisfied and a balance payable to the judgment- 
debtor is found to exist which alone can be made available for 
satisfaction of the decree. If no such balance is eventually found, 
the attachment will prove fruitless. The decree-holder’s prayer 
for attachment can be considered only as a prudent step which in 
certain contingencies may prove to be of advantage to him, 
preventing the judgment-debtor, at the same time, to have access 
to it. At the first sight, there is nothing in the application for 
execution of decree or in the grounds of appeal before this Court 
which can be construed as requesting the Court to do something 
illegal, even if the law could lend itself to such an‘attempt. By 
an application dated December 10, 1927, the judgment-debtor 
objected to the attachment of the postal certificates and the money 
deposited to meet the printing charges on the ground that they 
“can under no circumstances be attached”. It is clear that the 
view he desired to press was that his right in the two properties was 
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exempt from attachment. It is obvious that this contention was 
untenable, 


It is evident from the court’s order, dated February 4, 1928. 
that the impression conveyed to its mind was that attachment, if 
allowed, would mean immediate withdrawal of the postal certi- 
ficates and the cash in question. There’ is no doubt that the 
court was not aware of the correct legal view, otherwise it would 
not have given as a ground of ‘intervening equitably’ that the 
judgment-debtor would be ‘deprived of his inherent right of 
appeal’, The omission of the vakils for both parties to remind 
the court of the true significance of attachment was highly im- 
proper. It is also to be regretted that the learned Subordinate 
Judge did not take the trouble of consulting the Civil Procedure 
Code and acted on the erroneous impression as to what an attach- 
ment, if granted, would signify. 

Mr. Nand Kishore stated before the Full Bench that the 
object of the application was to make the judgment-debtor pay 
an amount equal to the value of the security, towards the satis- 
faction of the decree, in order to secure the postal certificates for 
the purposes of the Privy Council appeal. Taking this statement 
at its face value, it will make it appear that the prayer contained 
in the application was intended by him to be understood by the 
judgment-debtor, at least, as asking for immediate seizure of the 
security, otherwise the judgment-debtor could not be expected 
to pay. In furtherance of the desire to hoodwink the judgment- 
debtor on the showing of Mr. Nand Kishore—I can call the attempt 
by no other name—it was necessary that actual seizure of the-pro- 
perty by attachment should be demanded. It is difficult to ima- 
gine that a manoeuvre of the kind spoken of by Mr. Nand Kishore 
could possibly be believed by him to have the remotest chance of 
succeeding. Whether it was a manoeuvre of the character that 
he admits or that which is attributed on the other side, viz., to 
‘burke’ the Privy Council appeal, he cannot escape censure, if 
he improperly acted in furtherance of his client’s device. It is 
probable that he attempted to mislead the court and the judgment- 
debtor either by trying to make out what an attachment would 
mean, if granted, or by attempting to induce the court to order the 


Seizure of the property so as to prejudice the judgment-debtor’s 


appeal to Privy Council. In either case, his conduct was re- 
prehensible. Whether it amounted to professional misconduct I 
refrain from expressing any opinion. 

Mr. Pandey’s case is altogether different. The petition of 
appeal which he signed and filed in this Court cannot be taken 
exception to on any ground. It prays for attachment of un- 
expended security. It objects to the refusal of the Subordinate 


Judge to ‘proceed against’ the security. This cannot be inter- 
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preted as praying for immediate seizure of it. It could be pro- 


ceeded against subject, of course, to the charge existing on . 


it. In his argument before the Court he took up the 
strictly legal and accurate position and prayed for attach- 
ment of such interest as the judgment-debtor had, giving his 
client the chance of obtaining any money which might be found to 
be payable to the judgment-debtor. 

SULAIMAN, BANERJI, SEN AND NIAMATULLAH, JJ.—Our 
conclusions are as follows:— 

I. 1. (a) The inherent powers of the Supreme Court of 
Calcutta were not conferred on the Allahabad High Court by the 
Indian High Courts Act, 1861. 

(b) No power to exercise inherent disciplinary jurisdiction 
over legal practitioners independently of the Legal Practitioners 
Act and the Indian Bar Councils Act, now exists in the High 
Court in respect of their professional or other misconduct. 

(c) No power to punish for contempt of an inferior court 
now exists independently of the Indian Penal Code and the Con- 
tempt of Courts Act. 

` (d) No disciplinary power over legal practitioners or power 
to punish for contempt outside the Indian Penal Code is vested 
in the subordinate courts. 

2. (a) Section 35, Civil Procedure Code, has nothing 
whatsoever to do with disciplinary action against legal practitioners 
for misconduct or with contempt of court. 

(b) Under Section 35 costs cannot be awarded against a legal 
practitioner as such; but where they have been occasioned by his 
act or omission under circumstances in which a stranger to the 
action can be made liable, he may be ordered to pay such costs. 

(c) Costs in excess of the taxable amount in the cause can 
in no circumstances be awarded under Section 35. 

H. 1. The legal position of Mr. Pandey was perfectly correct 
both as taken up in 

(a) the grounds of appeal and 

(&) his arguments. 

2. (a) The application filed by Mr. Newal Kishore was 
in itself innocuous. 

(b) The way in which it was’ pressed in argument in the 
court below was reprehensible, but the application should not have 
been dismissed in toto on that ground. 


(c) This is not a case in which costs can be ordered against 
Mr. Newal Kishore. 
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1 
(d) We express no opinion whether or not Mr. Newal 
Kishore was guilty of any professional or other misconduct or of 
contempt of coùrt. 


Mears, C. J., Bors anb YouNG, JJ.—One Basudevanand 
Gir obtained leave to appeal to the Privy Council and on the 
due date deposited a sum of Rs.4,000 as security for costs and 
a further sum for printing charges. 


On November 2, 1927 Mr. Newal Kishore who was the legal 
practitioner for Shankernand Gir, the respondent to the Privy 
Council appeal, drafted an application to the court of the Sub- 
ordinate Judge at Allahabad in which he prayed that the cash 
certificates for Rs.4,000-12 and a sum of Rs.798-11 for printing 
charges, which had been paid into the High Court by the 
appellant, might be attached “and the amount of the decree may 
be so far as possible satisfied by attachment thereon”. The 
application came before Mr. Sudeshar Maitra on February 4, 
1928. His order was a short one and may be given in full. 


The items objected to relate to the printing charges and secu- 
rity furnished by the defendant-objector in connection with his 
appeal to His Majesty in Council. The decree-holder is anxious 
to lay his hand on these items too towards the satisfaction of his 
decree. No doubt, and it is not disputed, the same belongs to 
the defendant, but if he were to be deprived of it at this stage, 
it would be denying him his inherent right to appeal. It is not 
charitable for the decree-holder that he should pursue the judg- 
ment-debtor to this extent. As a court of justice I think I should 

` intervene equitably to let the judgment-debtor approach the 
Privy Council. In this view of the matter I allow this portion 
of his objection dnd direct that the two items shall not be 
attached in execution. No costs allowed. 


It is clear that the learned Judge did not regard the application 
in a favourable light. He did not discuss whether the applica- 
tion was in part good and in part bad, and whether the one 
could be severed from the other, for the evident reason that the 
decree-holder was anxious to lay his hands on the money deposited 
in the High Court, with the result that if the application was 
granted, the appellant would be deprived of his right of appeal. 
The applicant did not ask for and did not want an order attach- 
ing any surplus that might remain after the decision of the 
Privy Council. He wanted immediate payment of the money 
and nothing else. 


Shantanand Gir appealed from this order. The notice of 
appeal is undated and is signed by Mr. A. P. Pandey and Mr. B. 
L. Dave. The application (Para. 1) sets out that the court below 
was wrong in refusing to allow the decree-holder “to proceed 
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against the said money”. When the matter came up for argu- 
ment in this Court it was apparent that Mr. Pandey had become 
aware of the dubious nature of the application, and in an attempt 
to render it innocuous, he claimed to attach so much of the 
money as might not eventually be required to satisfy the costs 
of the appeal. Had that been the form of the application in 
the first instance, no objection could have been taken to it. 
“ The original application being in the opinion of the Bench 
a reprehensible proceeding which amounted to an abuse of the 
process of the court, they issued notice to Mr. Newal Kishore 
and Mr. Pandey 
to argue the general question whether this Court has power to 
order a legal practitioner in appropriate circumstances to pay 
personally the costs of an application or suit, and, secondly, if 
the High Court has such power, whether it should be exercised 
in the present case. 


The matter was referred to this Full Bench and at an early 


stage of the proceedings Mr. Pandey stated that at the hearing _ 


of the appeal 
it was common ground between counsel and the Bench that the 
object of the original application in the court below was to burke 
the appeal to the Privy Council. 
This statement was taken down word for word. It 
transpired subsequently that Mr. Pandey had argued the appeal 
in this Court without having had a consultation with Mr. Newal 
Kishore or the client and so his statement must not be taken to 
have been a repetition of anything said by them to him. That 
however does not destroy its force, and we can have no doubt 
that Mr. Pandey (a practitioner of repute and experience) and 
the Bench were right in describing the proceedings in the lower 
court as having for their object the destruction of the appeal. 

If the application had been granted and the money with- 
drawn, the respondent to the Privy Council appeal would have 
contended that the time for any second payment in hand expired 
and the certificate must therefore be cancelled. Whether this 
manoeuyre would or could have been eventually carried to a 
successful conclusion is immaterial. 

After Mr. Pandey had explained the position as he conceived 
it to be, Mr. Newal Kishore was asked for his explanation. He 
gave one which we regret to say was in our opinion untrue. 
He said that it was hoped that the result of the application would 
be that the appellant would- pay over to his client another and 
a different sum of Rs.4,000 as to protect the Rs.4,000 lying 
in Court. That explanation is fooli If true, it indicates an 
intention to squeeze money out of the appellant by an application, 
which Mr. Newal Kishore must, as a lawyer, be deemed to have 
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known had no possibility of success. The reason why, in our 
opinion, he invented this story is that having heard Mr. Pandey’s 
explanation and our reception of it he was afraid to admit the 
obliquity of the motive. We have got to say what was in our 
opinion the motive and we feel no diffculty about it. A perusal 
of the application shows that Mr. Newal Kishore’s client wanted, 
in the words of the Subordinate Judge, “ to lay hands on the 
. money”. A perusal of the judgment of Mr. Mitra shows that 
the argument proceeded on that basis and that the effect, i.e., 
the destruction of the appeal to the Privy Council, would follow 
as the result. That being the line of argument in the lower court, 
there can be no doubt that the application when drafted was 
drafted with that object and intention. 


Mr. Newal Kishore must have known perfectly well that 
no Court in this country has ever passed an order allowing money 
paid in by an appellant to the Privy Council to be taken out 
by any adverse claimant. If we were to accept his own ex- 
planation, the application was intended as a lever to extract money 
from the appellant. That in itself is an abuse of the process of 
the court.’ We believe however that Mr. Pandey was right 
when he said the object was to burke the Privy Council appeal, 
and that he, when in Court, quickly realised the impropriety of 
the whole proceeding and tried to get on to safe ground by asking 
the Court to disregard his prayer for immediate payment and to 
order the attachment of the ¢ventual balance, if any. 

It is suggested that since the actual application, which was 
drafted and filed, was in form an application permitted by the 
Code of Civil Procedure, it is immaterial to consider with what 
intention Mr. Newal Kishore drafted the application and pressed 
it. But it is impossible to divorce an act from the intention 
which accompanies it. As Lord Justice Bowen said in Edgington 
v. Fitzineurice™: 

The satate of 2 man’s mind is as much a fact as the state of his 
digestion. 

It is an inference from circumstances. In support of this 
view we have a decision most directly in point in Miler v. Knox™ 
where it was said:— 


It is also a contempt to abuse the process of the Court by wil- 

fully doing any wrong in executing it, or making use of it as a 
handle to do wrong. ‘ 

Again it was held in Taylor v. Lewrence** that it would be 

proper under the inherent jurisdiction to order the solicitor to 

pay costs to the other side where he has improperly undertaken 

a case without any bona fide chance of success or for the purpose 


-129 Ch. D. 459 [1838] 4 Bing. N. C. 574-132 E R. 910, HL 
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of exacting money from the defendant. This latter phrase exactly 
covers the present case. 

The utter impossibility of divorcing in a matter such as we 
are considering an act from the dishonourable intention and pur- 
pose with which it was committed is apparent, if indeed support 
is required for such a proposition, from the view expressed in 
In re Grey?! where the jurisdiction of the Court over its officers 
was declared to exist for the purpose of enforcing honourable 
conduct on the part of the Court’s own officers. 

Can it then be gravely suggested that it is open to a legal pr2c- 
titioner to employ a process of the Court for a ‘dishonourable’ 
purpose? 

The question being with what intention Mr. Newal Kishore 
drafted the application, we have the following facts. He appear- 
ed in court in a proceeding which he must have known could not 
succeed, He frankly asked for the removal of the money from 
the High Court and for nothing less. When the Judges laid 
emphasis in his order on the result, namely, the sweeping away of 
the Privy Council Appeal, he did not dissent from that as the 
logical consequence. It was indeed the desired consequence. 
Can any one doubt that the drafting of the application was the 
first essential step which it was hoped would result in the ultimate 
burking of the appeal if by good uck the Court could be imposed 
upon sufficiently to make the order. 

We find this in fact to have been his intention and that it 
was reprehensible and that his action amounted to contempt of 
Court. The result has been to put the appellant to expense in 
the court of the Subordinate Judge and in this Court. That is 
the direct consequence of the initiation and prosecution of pro- 
ceedings which were in their nature an abuse of the processes of 
the Court. / 


In this connection it is important to note that neither Sir Tej 
Bahadur Sapru nor Mr. Pandey nor Mr. Newal Kishore attempted 
to justify the application or the proceedings in the lower court 
as being made honestly in good faith. 

In these circumstances can any decision be more right and 
proper, if the court has power so to order, than that Mr. Newal 
Kishore should reimburse the appellant for all the expenses to 
which he has been put by proceedings launched against him with- 
out lawful justification, 

Mr. Pandey stands in a different position. It is true that 


he signed the notice of appeal but he was not the originator of the ° 


proceedings, and as we have said, he virtually abandoned the 
application as untenable. In our view it was not until he was 
71992] 2 Q B. 442 
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preparing the case, perhaps not even until he was in Court, that 
the real object of dhe proceedings dawned upon him. He then 
sought to get out of the difficulty in which he found himself by 
saying be would be content with an order of attachment limited 
to any balance which remained after satisfaction of the costs of 
the appeal. We repeat that bis client did not want that, indeed 
never had asked for it. As Mr. Pandey had no instructions from 
his client or Mr. Newal Kishore it is obvious that he did this of his 
own motion, because he realised the impropriety of the original pro- 
ceedings and was not prepared to support them. 

We are therefore of opinion that Mr. Pandey’s conduct was 
not reprehensible. 

It now remains to consider the powers of this Court to deal 
with the state of facts which we have found to be established, and 
more particularly whether this Court has power in appropriate 
circumstances to order a legal practitioner to pay costs personally. 
Those powers, if they exist, might exist 

(1) as “inherited”, ie., they might be found to have existed 
in some previous Court of which this is the direct successor, 
though its name and constitution may have changed. In the 
present case there is no suggestion that this Court is the direct 
and immediate successor of any earlier Court having such powers, 
and it would not be necessary to mention this possible source, but 
that there has been some confusion in the argument and discussion 
between “inherited” “inherent” and “statutory” powers; 

(2) as “inherent” in every supreme court; 

-(3) as particularly statutory, i.e, directly conferred by 
statute; 

(4) under a general power conferred by Section 35 of the 
Code of Civil Procedure. 

It being unnecessary to consider whether this Court has “in- 
herited” powers further than we have already mentioned, we 
proceed to consider the question whether the Court has any 
“inherent” powers, and, if so, the nature and extent of those powers 

To facilitate appreciation of what follows we may stak 
forthwith our conclusions and then our reasons therefor. We 
are of opinion:— 

(a) That this Court has inherent powers to punish con. 
tempt of Court committed against either this Court 
or a court subordinate to it. For such contemp: 
this Court has power to inflict a punishment o1 


. fine or imprisonment. 


(b) That this Court has such power to punish for con- 
tempt committed by any person, whether tha! 
person be or be not a legal practitioner. 
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(c) That, based on and having its origin in the power to 
deal with contempt, this Court has the more parti- 
cular power to di a legal practitioner to pay 
costs to the extent of the loss sustained by the in- 
jured party where he has committed a reprehen- 
sible act in the performance of a professional duty 
such as would be performed by a solicitor in 


England. 


So far as-this Court is concerned, the question whether it has - 


inherent powers to punish a contempt of court committed against 
a subordinate court was definitely answered in the affirmative by 
the decision of three Judges in the Special Bench case, Hadi 
Husain v. Nasiruddin’, and was further settled beyond any doubt 
by Act No. XII of 1926, which came into force on March 8, 
1926, but which had not come into force when the contempt in 
the case just referred to was committed and the proceedings 

Before leaving this point we may refer to the decision in 
R. V. Almon™ in which it was said that it is a necessary incident 
to every Court of Justice, whether of record or not, to fine or 
imprison for a contempt of the Court acted in the face of it. 

That this Court, having inherent power to punish for con- 
tempt of Court, is not deprived of that power by the mere fact 
that the offender is a legal practitioner is really self-evident for 
there is no reason whatever why a legal practitioner should be in a 
privileged position. If support, however, be needed for this pro- 
position it is to be found in Rainy v. Sierra Leone Justice** where 
the Judicial Committee of the Privy Council held that they had 
no jurisdiction to entertain an appeal from orders made by a 
Court of record in the colonies inflicting a fine upon a practitioner 
for contempt of Court, such Court being the sole judge of what 
constituted the contempt. From this iť is clear that (whatever 
may be the effect of the Legal Practitioners and Bar Councils 
Acts upon inherent power to deal with misconduct, which we 
shall next discuss) this Court has inherent power to punish any act 
by a legal practitioner which amounts to contempt. 

The present Bench of seven Judges being agreed that the 
High Court of Allahabad being a Supreme Court in the sense 
das oich dae rokie aed in Tarland. ha Pome facie ad iheni 
jurisdiction to deal with its own officers and, included in that 
jurisdiction, power to order a legal practitioner to pay costs, it 
remains for us to discuss where that inherent jurisdiction has been 
superseded or taken away from the Court by legislative action. 

A reference has been made in argument to Clause 14 of the 


™(1765] Wilm. 243=97 E. R 94 i 
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Letters Patent which it was suggested limited the powers of the 
Appellate Court in this respect to the powers exercisable by the 
subordinate courts, but the argument was not and could not 
be seriously pressed in view of the fact that the inherent powers 
of the Court, whether they may be, exist independently of 
Statute, 


The only other legislative action, which, it is suggested, has 


* taken away from this Court its inherent powers admittedly pre- 


existing, is to be found in the Legal Practitioners Act No. 18 of 
1879 and the Bar Councils Act No. 38 of 1926. 


It is clear from the authorities that a jurisdiction existing in 
a court can only be taken away by the use of precise antl distinct 
words in a statute or as some authorities have held by the neces- 
sary implication of the words used. In the same way if the com- 
mon law is to be altered, there must be equally precision in the 
words of the Act. In the case of Gelsworthy v. Durrant® the 
then Master of the Rolls said as follows:— 

According to the well established principle which regulates the 
construction of Acts of Parliament, an existing jurisdiction can- 
not be taken away except by precise and distinct words. 

Lord Halsbury in Leach v. Rex** said:— 

If you want to alter the law which has lasted for centuries 
to suggest that that is to be dealt with by inference, and that 
you should introduce a new system of law without any specific 
enactment of it seems to me to be perfectly monstrous. 

Tindal, C. J. in Albon v. Pyke” said:— 
the general rule undoubtedly is, that the jurisdiction of the su- 
perior courts is not taken away, except by express words or ne- 
cessary implication. 
Lord Cambpell in Southampton Bridge Company v. Local 
Board of Southampton" said: 

Inasmuch as the power of the Court of Queen’s Bench to change 
venue is a common law power, words should be very strong 
which are relied upon to take away such power. 


Examples need not be multiplied. 


This rule for the construction of statutes has been explicit in 
English law for centuries. Bearing this in mind we now will 
discuss the statutes in India which, it is suggested, take away or 
limit the admitted inherent jurisdiction of this Court. ‘The 
first is Act No. XVIU of 1879 known as the Legal Practitioners 


e Act. The preamble to that Act begins 


Whereas it is expedient to consolidate and amend the law relat- 
ing to legal practitioners, 
2 L- T. 783 [1912] A. C 305 
[1842] 4 M., G. 421 ot *(1858] 8 E B 801 
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It has been contended that the word “consolidate” must be con- Gwa 
strued as meaning that the law in relation to legal practitioners 1555 
as laid down by this Act is conclusive and final and leaves exist- — 
ing no other jurisdiction in the Court to deal with legal practi- ee. 
tioners. We have searched in vain for any authority which v. 
establishes such a proposition. “Consolidation” is the reduction Báasunzva- | 
into systematic form of the whole of the statute law relating to the ~“___ 
same subject-matter as illustrated by judicial decisions. This is Mess, C. J. 
the definition given in the Encyclopaedia of English Law, Second von, a 
Edition, Volume II] at page 288. “Consolidation” merely places cas 
together in a later volume of the Statute Book enactments previ- 
ously scattered over many volumes. 
The Courts will lean against any presumption that such an Act 
was intended to alter the common law. 
(Griffith, C. J. in Nolen v. Clifford”). Another rule in apply- 
ing a Consolidating Act is that the statutes not expressly repealed 
continue in force without modification. The same applies to 
jurisdiction. There is nothing in the Legal Practitioners Act 
which takes away the inherent jurisdiction of this Court. There 
are no “express, precise or distinct words”. By Sections 12 and 
13 it is enacted that the High Court may. suspend or dismiss any 
pleader for certain offences. It in no way deals with the inherent 
disciplinary jurisdiction over the Court’s officers which is based 
upon the doctrine of contempt. See Halsbury’s Volume 26, page 
828, paragraph 1349; and the observations of Lord Justice Kay 
in the case In Re Grey" at p. 450. 
In England the jurisdiction of the Court 
is quite independent of the statutory jurisdiction over solicitors 
in disciplinary matters now contained in the Solicitors Acts 1888 
and 1919. 
(See Annual Practice, 1929, page 2065). In the same way 
the inherent jurisdiction of this Court is quite independent of the 
statutory jurisdiction contained in the Legal Practitioners Act. 
In the case In re Gray” at page 444, Lord Esher said: 


It was suggested that there are other means (i.e., proceedings be- 
fore the Incorporated Law Society to strike the solicitor off the 
roll) of proceeding against the solicitor for any breach of duty 
which he may have committed; but the fact of there being such 
other means does not take away the jurisdiction to make: the 
order for payment of the money. Of course, it would not be 
exercised cumulatively in addition to such other means, but a 
court may take whichever course it may think right. 

We-may look at this matter from another aspect. The im- 
proper act of a solicitor or in this country a legal practitioner 
acting as a solicitor may amount to mere neglect, or to something 

[1904] 1 Australis; C. L. 429 
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more grave and amounting to misconduct. It is clear that in 
England the summary jurisdiction inherent in the Court may be 
and has been often exercised in cases where there is no allegation 
of acts amounting to misconduct but where there has been 
nothing but the “simplest neglect”. See in the case In Re 
Dangers Trusts? and Lord Justice Turner in Dixon v. Wilkinson’? 

in which he said: 
I strongly incline to the opinion that the jurisdiction is not li- 
mited to cases of malfeasance but extends also to cases of mere 

; neglect. 
This view was endorsed in In Dangar’s Trusts by Sterling, J. 
It being agreed that this Court had at one time inherent juris- 
diction co-extensive with that of the Supreme Court in England, 
to what extent is it to be suggested that inherent jurisdiction can 
no longer be exercised owing to the passing of the Legal Practi- 
tioners and Bar Councils Acts. Assuming for a moment that 
the inherent jurisdiction is superseded in cases of misconduct 
within the meaning of those Acts, what is to be said in regard to 
the inherent jurisdiction to deal with cases of “simplest neglect”? 
How could it be possible to draw the line in each case between 
cases of neglect and cases into which there enters an element of 
misconduct. 


The Indian Bar Councils Act (No. XXXVII of 1926) is the 
Act, which it is contended, clearly takes away the inherent juris- 
diction of this Court. The preamble to this Act uses the word 
“consolidate” and what we have said above relating to the Legal 
Practitioners Act equally applies to the Bar Councils Act. 


In neither of these Acts is there anything that expressly de- 
prives this Court of its inherent powers, nor has our attention 
been drawn to anything whatsoever in support of the bare asser- 
tion that the powers have been taken away by necessary implica- 
tion. - 

We are, therefore, of opinion that’ the inherent jurisdiction 
of the Court has not been superseded or modified or in any way 
- limited by either of these two Acts. 


While this beyond any doubt is our opinion on the con- 
struction of the statute itself, we are confirmed in our view by 
reading the statement of Objects and Reasons of this Act. In 
Pere 5 of the statements of the Objects and Reasons it is 
© said: 

The existing disciplinary jurisdiction of the High Court should 
be maintained, but the Court should be bound, before taking dis- 
ciplinary action against an advocate, except in regard to con- 
tempt of Court and the like, to refer the case to the Bar Council 
for enquiry and report. 
™[1889] 41 Ch. D. 178 [1849] 4 De. G. and J. 504 


A. L. J. R. HIGH COURT 447 


It is clear from these words that the intention of the framers 
of the Act was clearly to save to the Court its original inherent 
Jurisdiction in this matter. It is to be noted that the summary 
disciplinary jurisdiction which we are discussing is based on the 
doctrine of contempt, and, therefore, the words underlined above 


clearly cover the inherent jurisdiction of the Court in this matter. 


It has been suggested that their Lordships of the Privy Council 
have held that reference cannot be made to the statement of 
Objects and Reasons for the purpose of interpreting a statute 
even where there is ambiguity. It need hardly be said that if 
this were a correct statement of what was held by the Privy 
Council, there would be an end of the matter, and no reference by 
a Court in India to the statement of Objects and Reasons would 
be permissible. But it is far from clear that this is so. The 
suggestion has its origin in the remark of their Lordships in Ad- 
ministrator General of Bengal v. Prem Lale. ‘Their Lordships 
having given their own view of the effect of the law which was 
under consideration concluded their judgment with this brief ob- 
servation: 


Their Lordships observe that the two learned Judges who cons- 
tituted the majority in the Appellate Court, although they do not 
base their judgments upon them, refer to the proceedings of the 
Legislature which resulted in the passing of the Act of 1874 as 
legitimate aids to the construction of Section 31. Their Lord- 
ships think it right to express their dissent from that Proposition. 
The same reasons which exclude these considerations w the 
clauses of an Act of a British Legislature are under construction, 
are equally cogent in the case of an Indian Statute. 


It will be noticed that what their Lordships prohibited was 
a reference to “the proceedings of the Legislature which resulted 
in the passing of the Act”. There is nothing in the above rulin 
prohibiting reference to the statement of Objects and Reasons whi 
is not part of the “proceedings of the Legislature”. ‘The use that 
had been made of these matters by the Calcutta High Court was 
two-fold (see Administrator General of Bengal v. Prem Lal 
at page 766). Prinsep, J. there said as follows:— 
Accordingly the introduction of any Bill into the Legislative 
Council is always accompanied by a statement of the Objects and 
Reasons for the proposed measure. On these grounds, I believe, 
the Judges of our Court have taken this statement of Objects and 
Reasons into consideration as having (sic. giving) some indica- 
tion of the motives which have caused legislation on any parti- 
cular subject and the object which it is desired to attain, 


Here Prinsep, J. specifically referred to the statement of 
Objects and Reasons as to the admissibility of reference to which 
he had no doubt and their Lordships of the Privy Council express- 
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ed no dissent from the use made of it, and thereby impliedly assent- 
ed to the use made of it. He then continued: 

An original Bill is, as experience has shown, considerably al- 
tered in its character and scope while passing through the Legis- 
lative Council, and chiefly after its committal to a Select Com- 
mittee for report, after consideration of the opinions expressed 
by various persons, official and non-official, on the measure be- 
fore the Council. As an easy and certain way of learning the 
amendments contemplated and proposed by the Select Committee 
it is not unusual, and I think not improper, to refer to the Re- 
port so made. The Report contains mention not only of the pro- 
posed amendments of the law but generally reasons for recom- 
mending them. By this means we can Jearn the reasons for which 
legislation has been thought necessary, and the objects in view, 
that is, the particular points on which it is desired to amend the 
existing law or for passing any new law. 

-It will be noted again here that in this passage referring to 
the Select Report, Prinsep, J. speaks of using what happened 
while the Bill was “passing through the Teria Council”, a 
phrase practically identical with that used by their Lordships of 
the Privy Council, “the proceedings of the Legislature which re- 
sulted in the passing of the Act” and it was in regard to using 
these proceedings, i.e., the Report of the Select Committee, that 
he expressed some diffidence. It would seem, therefore, that the 
correct interpretation of their Lordships’ opinion is that what they 
were condemning was a reference to the proceedings of the Council 
and not the reference to the statement of Objects and Reasons. 
We are further confirmed in this view by a reference to the state 
of the law in England where, as appears clearly, the debates and 
other proceedings in Parliament are not permissible matters for 
consideration, and where, as it appears, there is no judicial autho- 
rity for holding that material which precedes or accompanies the 
presentation of the Bill, and of which the Bill is the direct out- 
come, is not admissible. Before considering further the English 
law we would note that we have considered a number of cases in 
the Indian Courts subsequent in date to the decision of their Lord- 
ships just referred to, but in none of those cases does the distinc- 
tion, to which we have adverted, appear to have been noted; and, 
with one or two exceptions, they only refer to the proceedings 
actually in the Council. In C. S. Parameswara v. Kittunni’ their 
Lordships of the Madras High Court said: 

Supposing, however, there is some ambiguity in an Act, then the 
Preamble and the Object of the Act can be referred to, as has been 
done by the Privy Council recently in Urlem Kandukuri Balasurya 
Prasedbs Row v. The Secretary of State, 40 Mad. 886 (P.C.). 

In this last case their Lordships of the Privy Council said: 


‘The construction of the sanads in the way their Lordships con- 
=[1917] 33 M. L J. 591. (593) =43 L G 173 
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strue them has the advantage of being in ample accord with the 
known policy and objects of the Permanent Settlement. 
The learned Judges of the Madras High Court continued: 
In Administrator General of Bengal v. Prem Lal, 22 I. A. 107= 
22 Cal. 788, their Lordships of the Privy Council said that the 
proceedings of the Legislature, which resulted in the passing of 
an Act, cannot be referred to as legitimate aids to the construc- 
tion of the particular section which was construed in that case. 
In that case, however, the language, according to their Lordships 
of the Privy Council, was quite clear. 
Turning to the law in England, Craies in his Treatise on 
Statute Law (3rd edition, 1923), says at page 121: 
It is now generally agreed that reference may be made to reports 
on the effect and defects of previous statutes in peri materia. 
In Eastman Photographic Materials Co. v. Comptroller Gene- 
ral of Patents” it was held that for the purpose of construing the 
Patents Act, 1888, reference could be made to the report of a com- 
mission appointed in 1887 ta inquire into the duties, arrangements, 
etc. of the Patent Office under the Patents, etc. Act, 1883. Before 
this there had been a disposition on the part of the Judges, with 
some exceptions, to disallow reference to such reports, which 
were considered “scarcely legitimate guides to the construction of 
the statute which is the outcome of a report”. Again Craies says 
on the same page, 121: 
The memorandum or breviate (Semble statements of Objects 
and Reasons) now usually prefixed to Bills of considerable im- 
portance, and especially to consolidation Bille, often supplies useful 
hints as to the intention of the draftsman, but has not yet been 
adopted as an aid to the Judges in construing the Act when passed, 
This would seem to suggest, at any rate, that the learned 
author does not consider prohibition of the use of such memoran- 
dum or breviate to be included in the prohibition of the use of the 
debates or other proceedings which may be properly described as 
proceedings in the passing of an Act. For the reasons we have 
given, we do not think that the interpretation which has been 
placed on the decision of their Lordships in Administrator General 
of Bengal v. Prem Lal, without any consideration of the essential 
difference between the statement of Objects and Reasons and the 
debates in Parliament or in Council, is justified. Altogether in- 
dependently of the statements of Objects and Reasons we have 
given our grounds for holding that the Indian Acts do not take 
away the inherent powers of this Court. A consideration of the 


statement of Objects and Reasons of the Bar Councils Act, which , 


we consider a legitimate, indeed necessary, aid to interpretation, 
in cases where there is doubt puts the question we have to consi- 
der, in our opinion, beyond argument. 
"[1898] A. G 571 
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Crm - As to the scale on which payment of costs may be ordered 
Too there can be no doubt that “What is to be ascertained is the loss 
—-— which the party has sustained”. (Dixon v. Wilkinson”) and 
Suawrs- that the legal practitioner can be ordered “to make good the loss 
$i occasioned by his neglect or breach of duty”, see Marsh v. 
Basupeva- Joseph”. 
waMD GR 
— We restate, then, our conclusions as to the inherent powers 
giie J. of this Court:— ; f 
Yousg, J. (a) That this Court has inherent powers to punish con- 
tempt of court committed against either this Court or a court 
subordinate to it. -For such contempt this Court has power to 
inflict a punishment of fine or imprisonment. 


(b) That this Court has such power to punish for contempt 
committed by any person, whether that person be or be not a legal 
practitioner. 

(c) That, based on and having its origin in the power to deal 
with contempt, this Court has the more particular power to direct 
a legal practitioner to pay costs to the extent of the loss sustained 
by the injured party-where he has committed a reprehensible act 
in the performance of a professional duty such as would be per- 
formed by a solicitor in England. 

It being our view that the inherent powers exist, as stated 
by us, in this Court by virtue of its being a Court of supreme 
jurisdiction, it is unnecessary to consider further whether we have 
powers co-extensive with the inherent powers exercised by the 
Court of King’s Bench in England, those powers being conferred 
on us by statute. It was held by a member of this Bench (Boys, J.) 
in Hadi Husain v. Nasiruddin Hyder’ at page 862 that the power 
was not only inherent in this Court, but together with all similar 
powers exercised by the Court of King’s Bench was conferred on 
us by statute, and up to the present date no dissent from that 
decision has been expressed in the Law Reports. But it is un- 
necessary to pursue this aspect of the case further, 

We next have to consider the effect of Sec. 35 of the Code 
of Civil Procedure. Sub-section (1) reads as follows:— 

Subject to such conditions and limitations as may be prescrib- 
ed, and to the provisions of any law for the time being in force 
the costs of and incident to all suits shall be in the discretion of 
the Court, and the Court shall have full power to determine by 

- whom or out of what property and to what extent such costs 

are to be paid. 


The words “by whom” are very wide and on the face of 
them would seem to give the very largest discretion to the Court 
in the matter of the payment of costs.. This becomes clearer 

“i Ch. Din 213- 
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when we find that in Section 187 of the Code of Civil Procedure 
of 1859 and Sections 219 and 220 of the Code of Civil Procedure 
of 1882, the words “by whom” were not used, but the words 
“by which party” were used- instead. The fact that the word 
“party” has been expunged from the present Code of Civil Proce- 
dure makes it in our opinion ‘clear that the words “by whom” 
are deliberately used to give the Court complete discretion in the 
matter. If any thing could make this clearer, we have only to 
look at Sec. 35 (a) (1) where the word “party” is used. For 
the contrary view it is not, as we understand, suggested in this 
case that either the terms of the Legal Practitioners Act or the 
Bar Councils Act or of any other statute override the clear word- 
ing of Sec. 35 and indeed it is manifest that an Act providing for 
the punishment of misconduct but not for payment of costs (ex- 
cept by a tortuous device to which we shall refer) can not super- 
cede an Act providing directly for costs but not for punishment 
for misconduct. It is however suggested that Sec. 35 “is not 
intended” to cover‘any case where the act of a legal practitioner 
comes within the scope of the term ‘misconduct’ within the mean- 
ing of the Legal Practitioners and Bar Councils Acts, or that 
that in some such way the clearly wide scope of Sec. 35 is to be 
narrowed. Nothing to support this assumed limitation is stated. 
In our view there is no justification for such limitation; and we 
would go further and say that even where the act of the legal 
practitioner comes within the term “misconduct” it is not neces- 
sarily even desirable to proceed under the Legal Practitioners or 
Bar Councils Act to the exclusion of Sec. 35 for the latter provi- 
sion serves a wholly different purpose. The effect of Sec. 35 is 
to give the Court power not merely to punish the offender but 
to punish him with the direct purpose of compensating the injured 
person at any rate to the extent of the legal costs. The only way 
by which recoupment of money to the injured could be 
effected, as a result of proceedings under either of the Acts named, 
would be by the tortuous method of inflicting a period of sus- 
pension upon the legal practitioner coupled with a condition 
putting an end to or reducing the period of such suspension in the 
event of his paying a certain named sum by way of costs to the 
aggrieved party. This has only to be stated to se the 
undesirability of obtaining by such tortuous method a result which 
the Legislature has clearly given the power to this Court to attain 
in part at any rate by means of Sec. 35 of the Code of Civil 
Procedure. 


In view of the opinion that we have expressed we would 
discharge the Rule issued to Mr. Ambika Prasad Pandey and in the 
exercise of our inherent powers direct the ascertainment of the 
total costs suffered by the judgment-debtor as a consequence of 
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Gra the acts ‘of Mr. Newal Kishore which we have found to be re- 
Isso  prehensible and direct the payment of those costs to him by 
— Mr. Newal Kishore. f 
NIND GH By THE Courr—Our answer to the first question is that the 
v. Court has ño power to order a legal practitioner to pay personally 
the cost of an application or suit except in cases to which Section 





MOR as of the Civil Procedure Code can be made applicable. 
pee The answer to the second question is in the negative. 
EENET Reference answered 
Crm. JAGGU MAL (Plaintiff) 
1929 versus 
Nov. 15 BRIJLAL AND ANOTHER (Defendants) * 
Mumiy, J. Practice—Appellate court not bound to make local ins pectron—Conrt 
Burma, J. asked to decide questions of fact local inspection and state- 


ments on the spot—When no appeal lies. 

It is not open to a party, in a suit relating to parnalas, to 
ask for a departure from the ordinary course of procedure and 
require a court to decide questions of fact by local inspection 
and oral statements on the spot and then come forward and ask 
an appellate court to decide the same questions. 

An appellate court is not bound to make any local inspection. 

APPEAL under Section 10 of the Letters Patent, from a 
judgment of the Hon’sre Mr. Justice Boys. 
Shabd Saran for the appellant. 


- Appeal heard under Order 41, Rule 11, Civil Procedure Code. 

The judgment of the Court was delivered by 
Makes, J. Muxeryi, J—This is a Letters Patent Appeal against the 
decree of a learned Judge of this Court refusing t e appeal of one 
Jaggu Mal who was finti in one suit and defendant in the 
other. These suits ne chiefly to parnalas and an application 
was jointly made by the parties to the Munsif asking him to make 
an inspection of the locality to “see and decide” the matters in 
question and in place of evidence the Munsif might ask questions 
on the spot. Accordingly, the Munsif made a decision and an 
appeal was brought by Jaggu Mal against that decision. We 
* agree with the learned Judge of this Court in holding that it was 
not open to Jaggu Mal to bring in an appeal after he had agreed 
to the Munsif deciding the case in the manner mentioned above. 
It is not open to a party to ask for a departure from the ordinary 

* L, P. A, 48 of 1929 
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course of procedure and require a court to decide questions 
of fact in this manner by local inspection and oral statements on 
the spot, and then come forward and ask an appellate court to 
decide the same questions. For one thing, there is no evidence 
on the record which would enable an appellate court to come 
to a decision. It was argued that an appellate court might make 
2 local inspection. Firstly, an appellate court is not bound to make 
any local inspection and, secondly, even if such an inspection were 
made, the oral statements on the spot would naturally be different 
from those made to the court of first instance. Further, the 
impression created on the mind of the Munsif would be possibly 
different from that created on the mind of the appellate court. 
Accordingly, we dismiss this Letters Patent Appeal. 


Appeal dismissed 


RAM GHULAM (Applicant) 
VETSHS 


KAILASH NARAIN, OFFICIAL RECEIVER, JUDGE'S 
COURT, JHANSI (Opposite party) * 
Provincial Insolvency Act (V of 1920), Sec. 28, Cl. (2)—Insolvency 
of fatber—Joint Hindu family—W bole property vests in receiver. 
On the insolyency of 2 Hindu father in a joint family the 
receiver is entitled to sell not only the share of the father that 
will fall on him on partition but the entire property in his hand 
belonging to the whole family consisting of himself and his sons. 
Om Prakash v. Moti Rem, 24 A. L. J. R. 417 followed. The 
Allahabad Bank Lid., Bareilly w. Bhagwen Das Jobari, 24 A. L. J. 
R. 323 and Sa/nerain v. Bibei Lal, 23 A. L. J. R. 85 referred to. 
- Fist APPEAL from an order of H. J. CoLuIsTER Esq., Dis- 
trict Judge of Jhansi. 
K. N. Laghate for the appellant. 
S. C. Das for the respondent. 
The judgment of the Court was delivered by 
BENNET, J.—This is an appeal against an order brought by 
Ram Ghulam, minor son of an insolyent Mulchand. It is claimed 
by the appellant that there was a partition between him and his 
father and that the property in dispute was allotted to appellant, 
and his mother gave some vague evidence to that effect. Two 
lambardars gave evidence that there had been no partition and there 
is also the fact to be taken into account that the appellant is only 
a boy of 14 years of age, and therefore it is improbable that a 
“PF. A. F. O. 192 of 1928 
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Murna, J. 
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partition between him and his father would have taken place. 
Accordingly we agree with the finding of fact of the learned Dis- 
trict Judge that there has been no partition between the appellant 
and his father. 

A further point was taken that on the insolvency of a Hindu 
father, the interest of his son in the joint family property does not 
vest in the receiver, and that the share of the son should be dis- 
charged. ‘This argument of the appellant was supported by the 
ruling in The Allahabad Bank Limited, Bareilly v. Bhagwan Das 
Jobari! and reference was made to the ruling of their Lordships of 
the Privy Council reported in Satnerain v. Biberi Lal’. A later 
ruling of this Court reported in.Om Prakash and another v. Moti 
Ram’ interprets the ruling of the Privy Council in a different sense, 
and the interpretation placed upon that ruling in 24 A. L. J. R. 
417 has been followed in a Full Bench ruling reported in T. S. 
Balevenkata Seetbarama Chettiar v. The Official Receiver, Tanjore’. 
Following the ruling of 24 A. L. J. R. 417, we find that the 
receiver is entitled to sell not merely the share of the father that 
would fall on him at partition but, the entire property in the 
father’s hands belonging to the whole family consisting of hi 
and his son. Accordingly we dismiss this appeal with costs. 

Appeal dismissed 


R 323 ™3 A L. J. R. 85 
R. 417 L R 49 Mad. 849 


MOTI LAL anD oTHERS (Defendants) 
VETSHS- 
NANDAN (Plaintif )* 

Civil Procedure Code (V of 1908), Sec. 104 end Or. 43, R. 1(4)— 
Order directing pleini to be returned—Appeal—No second appeal 
from result of —Cl. () of Or. 43, R. (1), effect of emendment— 
Court acting wrongly but within jurisdictiom—No revision. 

No second appeal is allowed from the result of an appeal 
under Or. 43, R. 1(#) by virtue of Sec. 104 of the Civil 
Procedure Code. ‘The court cannot, by framing his order as an 
order passed under Or. 41, R. 23, permit an appeal which would 
not otherwise lie. 

Where the court below acted within its jurisdiction and no 
question of law was to be considered, the mere fact that the 
court acted wrongly would not invoke the revisional powers of 
the High Court. 

First APPEAL from an order of CHAUDHRY AxBAR HUSAIN, 

Subordinate Judge of Muttra. 

+F, A. F. O. 110 of 1928 
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S. C. Das for the appellants. 
Uma Shankar Bajpai for the respondent. 
The judgment of the Court was delivered by 


Muxeryi, J.—The plaintiff who is one of the respondents 
before us instituted the suit out of which this appeal has arisen 
for recovery of Rs.150 principal amount and some interest on 
certain allegations which briefly come to this that the defendants 
were liable to make good the money to him (the plaintiff) as the 
heir of one Parsotam by virtue of certain agreements. The de- 
fence, inter alia, was that the suit was not cognizable by the court 
at Muttra. 


The learned Munsif who heard the case accepted the plea 
of the defendants and ordered the plaint to be returned to the 
plaintiff’s pleader for . presentation to the proper court. The 
plaintiff thereupon filed an appeal before the learned Subordinite 
Judge of Muttra. That learned Judge held that the suit was 
cognizable by the Munsif of Muttra and by an order which is 
complained of dated April 17, 1928, reversed the order of the 
Munsif. 

The first point that arises for decision is whether an appeal 
would lie from the order of the learned Subordinate Judge? 


The learned counsel for the appellant has argued that what- 
ever might be the correct and proper order that should have 
been passed by the learned Subordinate Judge, he did purport, as 
a matter of fact, to pass an order under Order 41, Rule 23 of the 
Civil Procedure Code and therefore by virtue of Clause (1), 
Rule 1 of Order 43 of the Civil Procedure Code, an appeal was 
permissible from the “order of remand” to this Court. 


We are of opinion that this interpretation is not correct. 
It is true that the learned Judge did purport to pass an order 
under Order 41, Rule 23 of the Civil Procedure Code. He was 
however hearing an appeal allowed under Order 43, Rule 1 (a). 
No second appeal is allowed from the result of such an appeal by 
virtue of the provisions of Section 104 of the Civil Procedure 
Code. ‘The learned Subordinate Judge, by framing his order as 
an order passed under Order 41, Rule 23 of the Civil Procedure 
Code, could not permit an appeal which would not otherwise lie. 
If we allow the interpretation which the learned counsel for the 
appellant would put, there would be a conflict between Clause (4) 
and Clause (u) of Order 43, read in the light of Section 104 of 
the Civil Procedure Code. ‘The correct interpretation of Clause 
(u) of Rule 1 of Order 43 is this. Before the amendment made 
by the Allahabad High Court of this Clause (1) the language 
of it stood as follows: 
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Clause (#)—An order under Rule 23, Order 41 remanding 
a case where an appeal would lie from the decree of the appellati 
court, 

It happens that an order of remand is made from time tc 
time which does not come within the four corners of the language 
of Rulé 23 of Order 41 of the Civil Procedure Code and yet 
such an order is justified. It was to cover a case like that that 
the High Court of Allahabad changed the language of Clause (x) 
so as to cover all the possible orders of remand. But it was never 
contemplated and could never have been contemplated that, by 
altering the language of Clause (u) a second appeal should be 
permitted from orders from which no second appeal is otherwise 
allowed. In-the result we are of opinion that this appeal is not 
competent. 

We were asked by the learned counsel for the appellant to 
treat the case in revision and to hear him. The decision of the 
case depends on a consideration of the facts of the case and nc 
question of law has to be considered. Besides, the court below 
acted within its jurisdiction, and if it went wrong, assuming it did 
go wrong, that fact would not invoke the revisional powers of 
the High Court. In the circumstances, we do not think that we 
should take up the matter in revision at all supposing that it 
was otherwise a fit case to be taken up in revision. The appeal 
is dismissed with costs. 

Appeal dismissed 
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MADAN LAL 
versus 
KING-EMPEROR* 

Penal Code (Act XLV of 1860), Secs. 378 and 379—Offence under— 
Intention of taker—The determining factor—Bona fide exercise of 
right of ownership—Jsrisdiction of criminal conrt—When not 
ousted. 

To constitute an offence under Sec. 379 of the Penal Code 
the determining factor is the intention of the taker and where 
articles have been removed in the bona fide exercise of a right of 
ownership which is believed to exist, the act does not amount 
to theft. The mere assertion of a claim is not sufficient to 
exclude the application of Sec. 378 of the Penal Code. Where 
the claim is no more than a mere pretence, the jurisdiction of 
the criminal court is not ousted. 

If there is 2 bona fide dispute as to the ownership in the 
property itself or as to right of way, the straight course is to 
approach the civil court for the determination of the contro- 
versial questions of title as may arise between the parties. 

CroanaL Revision from an order of Basu Ganca NATH, 

Sessions Judge of Agra. 

Kapil Dev Malaviya for the applicant. 

The Crown was not represen 

The following judgment was delivered by 

SEN, J.—This is an application for the revision of the order 

passed by the learned Sessions Judge of Agra on May 10, 1929, 

refusing to set aside an order of discharge passed by an Honorary 

Magistrate with first class powers on April 4, 1929. 

There is 2 wall, which separates the house of Bohra Madan 

Lal from a temple known as that of Radha Mohanji Maharaj. 
Bohra Tara Chand, the accused, has been described by the 

Magistrate as one of the trustees of the said temple. A complaint 

was launched by Madan Lal under Sections 448 and 379 of the 

Indian Penal Code against Tara Chand, charging him with house 

trespass and theft on the allegations that, on December 28, 

1928, the accused, with an associate named Pandit Girdhari Lal, 

removed certain door-leaves and a window frame from the inter- 

vening wall, which was claimed by the complainant as his pro- 

perty and that the accused committed trespass by locking up a 

small room on the upper flat of his house. 

The title to the wall is in controversy. It appears that the 
dispute was by no means new and that a compromise had been 
arrived at between the parties under which Madan Lal, the com- 


"Cr. Rev. 582 of 1929 
58 


CROANAL 


1929 





Nov. 14 





Sam, J. 


458 ` HIGH COURT [1930] 


plainant, was allowed a right of egress and ingress through the 
door for the limited purpose of having a darshan of Thakurji 
at the time of worship and for other purposes during the time of 
darshan. 

The accused admits that he removed the door and the window 
frame. Indeed these articles were found in the temple and they 
were made over to Tara Chand by the Investigating Officer under 
a supurdnamah. The accused pleaded that the door and the 
window were a constant source of friction between the complain- 
ant and the temple priest, as the complainant used, not infre- 
quently, to keep the doors shut during the hours of worship— 
thereby causing inconvenience and annoyance to the pujari and to 
other folks concerned. The trial court came to the conclusion 
that the fixtures were not removed with the intention to commit 
theft. This finding appears to have been fully justified by the 
evidence which was before the court and by the surrounding 
circumstances. 


To constitute an offence under Section 379 of the Indian 
Penal Code the determining factor is the intention of the taker 
and where articles have been removed in the bona fide exercise of a 
right of ownership which is believed to exist, the act does not 
amount to theft. The mere assertion of a claim is not sufficient to 
exclude the application of Section 378 of the Indian Penal Code. 
Where the claim is no more than a mere pretence, the jurisdiction 
of the criminal court is not ousted. 

In the present case the action of the accused was supported 
by the compromise already referred to. The trial court, therefore, 
was well warranted in coming to the conclusion that the offence 
of theft had not been made out. 

It is obvious that the charge under Section 448 of the Indian 
Penal Code is equally untenable, and the matter need not be can- 
vassed in detail. 

Not uncommonly, the criminal court is used as a lever to 
harass an inconvenient adversary. If there is a bona fide dispute 
as to the ownership in the property itself or as to right of way, 
the straight course is to approach the-civil court for the deter- 
mination of the controversial questions of title as may arise be- 
tween the parties. 

The accused were properly discharged. I see no reason to 
interfere and reject this application, 

Application rejected 
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take the general interval for rest between noon and 1 P.M. 
but went on working till 2-30 p.m. as he had work in hand be- 
tween noon and 1 p.m.: In that particular case, therefore, there 
was no interruption even though there was interruption of work 
for the entire factory. It seems more reasonable to interpret 
the Section as meaning actual work and not merely residence 
in the factory for a certain number of hours. The analogy given 
by the learned Sessions Judge is misleading because if that analogy 
were applied the employment of every factory-hand would extend 
for twentyfour hours as in general terms a factory-hand would be 
stated to be employed in the factory just as a gardener is em- 
ployed for the garden of a house. This analogy does not clear 
up the doubt as to the interpretation of the word “interrupted” 
in Section 52. It is quite true that it would not be an interrup- 
tion if a worker rests for a minute or two. That is why the 
period of interruption fixed is half an hour or more. In the 
three cases it has been accepted that every one of them did not 
do any work for two and half or three hours. If that period is 
deducted they had not been employed in the factory having re- 
gard to the provisions of Section 52 for more than eleven hours. 

For these reasons I uphold the conviction in all the four 
cases under Section 26 and set aside the conviction and sentence 
under Section 28. It was pleaded that a fine of Rs.200 was ex- 
cessive. Personally I think that a very severe fine is necessary 
where the proprietor of a factory employs for superintending pur- 
poses men who are entirely ignorant of the provisions of the Fac- 
tories Act. Possibly an expense of Rs.800 by way of fine, together 
with payment of counsel in various courts, will induce Mr. Kamla- 
pat to purchase vernacular copies of the Factories Act for the 
guidance of the superintendents of his factory. The days of 
doing everything by rule of thumb without bothering one’s head 
with the written word have long passed. The fine, if any re- 
covered in excess, shall be refunded. 


Jt 


MUNIR KHAN (Plainéiff) 


UETENS 
THE MUNICIPAL BOARD, ALLAHABAD (Befendant)* 

U. P. Municipalities Act (II of 1916), Sec. 326—Swit against Municipal 
Boerd for breach of contract—When time-berred—Words “act 
done” as used in Cl. (1)—Construction of. 

A plaintiff aggrieved by an act of the Municipal Board or of 
its member, officer or servant is bound to institute a suit within 
six months next after the accrual of the cause of action in all 
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suits referred to in Cl. (1) of Sec. 326 of the U. P. Municipalities 
Act (II of 1916) excepting where the claim is for the recovery 
of immovable property or for a declaration of title thereto. 

The words “act done” should not be construed as wrongful or 
tortious act sounding in damages. The words “cause of action” 
are of sufficient amplitude to cover cases involving the infraction 
of an absolute right or of a right arising out of a contract and 
also of a right to compensation flowing from tort. The words 
“the amount of compens¢tion claimed” do not narrow down the 
denotation of either “the cause of action” or “the nature of the 
relief sought” to mere suits for damages founded upon tort and 
evidently mean no more than this that where the plaintiff sues 
for damages he must specify the amount of compensation. 

According to a written contract entered into between plaintiff 
and the Municipal Board and which commenced on May 9, 1923 
and terminated on March 31, 1924, the Health Officer agreed 
to pay a certain monthly remuneration to plaintiff for removing 
rubbish and depositing same in the trenching ground. ‘The 
Health Officer, however, withheld payment of a certain sum after 
cutting down the monthly renumeration by certain sums. Plaint- 
iff sued for recovery of this amount on January 15, 1926. Held, 
that the deductions made by the Municipal Board month after 
month amounted to a refusal to pay the amounts so deducted 
and that each of these occasions afforded plaintiff a separate cause 
of action. Ex facie the suit was governed by Sec. 326 of the 
Municipalities Act and was barred by time. 

SECOND APPEAL from a decree of BABU GrrisH PRASAD. 
Additional Subordinate Judge of Allahabad, reversing a decree of 
Panpir RamesH Bat Dmsurr, Munsif of Allahabad West. 

Uta Shankar Bajpai for the appellant. 

Kailas Nath Katju for the respondent. 

The judgment of the Court was delivered by | 


SEN, J.—This is an appeal by the plaintiff from the decree 
of the Additional Subordinate Judge of Allahabad, dated Novem- 
ber 8, 1926, reversing the decree passed by the Munsif West of 
Allahabad, dated May 31, 1926. ; 

Plaintiff was a conseryancy contractor under a written agree- 
SBEDT; HAS Way 3) JA33 DAPEN Fis BIR ane Ea eta) 
Board of Allahabad. Under this Instrument the plaintiff agreed 
to remove rubbish from certain parts within the Municipal area 
and deposit the same in the trenching ground. The contract 
commenced on May 1, 1923, and terminated on March 31, 1924, 
Paragraph 3 of the agreement provided as follows:— 


The Board hereby covenants to pay to the said contractor the | 
sum of Rs.325 (rupees three hundred and twenty five) only per 
month for the supply of thirteen animals and eleven carts and 
drivers every night for the work of collecting all night soil 
accumulating within the area of ward Five West of Railway 
line, removing the same to such place or places as the i 


> 
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Public Health of the Board, shall appoint and such payment shall = rm 
not be liable to any diminution or enhancement by reason of any 452, 
variation in the number of animals, carts and drivers employed  __ 
or in the amount of work required to be done by the contractor. Mumm Kuan 
The plaintiff alleged that he performed his part of the con- $ 
tract but that the defendant unlawfully and in violation of the mouca 
terms of the agreement withheld the payment of Rs.446. The Boss, 
plaintiff sent a registered notice on July 27, 1925. Reply was ee 
received by a letter dated October 6, 1925, that the account was Ses, J. 
being checked and that a final reply would be given within fif- 
teen days. A post card was received, dated August 17, 1925, 
that the notice sent by the plaintiff had been received and was 
under consideration. : 
The suit which has given rise to this appeal was instituted on 
January 15, 1926, for recovery of Rs.446 being the total of the 
amount withheld by the defendant month after month from the 
stipulated amount of Rs.325 payable to the plaintiff under the 
contract. Rs.93 was claimed as interest by way of compensation 
at the rate of rupee one per cent per mensem. 
The Municipal Board contested the suit on the ground that 
the notice given by the plaintiff was not in due form, that the 
plaintiff had not performed the contract by the full number of 
cattle, that the work itself had not been completely performed, 
that the Municipal Board was justified in cutting down the amount 
of remuneration which had been originally agreed upon, that the 
plaintiff was not entitled to any interest and that the claim was 
time-barred. 
The court of first instance repelled the plea as to the legality 
of the notice as also the plea as to limitation. It held however 
that 


1929 


the plaintiff has certainly been wanting in his duty and has 
been negligent in not seeing that each cart reached the trenching 


ground. 
Curiously enough the court fined the plaintiff Rs.100 for shortage 
of work and granted a decree for Rs.327 with proportionate costs. 

The lower appellate court reversed the decree of the trial 
court on the ground of limitation and dismissed the plaintiff’s 
suit. : 

The point which emerges for trial is one of limitation and 
is founded upon the copstruction of Section 326 of the United 
Provinces Municipalities Act (Act II of 1916). ‘ 

The statute in question is a self-contained Act and provides 
for a special period of limitation for suits against the Municipal 
Board or against a. member, officer or servant of the Municipal 
Board in respect of an act done or purporting to have been done 
in its or his official capacity. 

Clause (1) of Section 326 insists upon the giving of a notice 
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Gr in writing as a condition precedent to the institution of a suit. 
1929 Where the suit is sought to be directed against the Municipal Board ' 
—~ or against its member, officer or servant in respect of an act done ' 

Muma KHAN or purporting to have been done under the colour of office, the 
Aeae pulea te notice is inexorable and is not to be departed AE in 
Boaro, view of the subject-matter in dispute or the nature of the relief 

eninge er e a i 
Sen, J. Clause (3) which prescribes a special period of limitation runs | 
as follows:— 
No action such as is described in Sub-clause (1) shall, unless 
it is an action for the recovery of immovable property or 
for a declaration of title thereto, be commenced otherwise than . 
within six months next after the accrual of the cause of action. 

A plaintiff aggrieved by an act of the Municipal Board or 
of its member, officer or ‘servant is bound to institute a suit 
within six months next after the accrual of the cause of action ` 
in all suits referred to in Clause (1) excepting where the claim 
is for the recovery of immovable property or for a declaration of 
title thereto. | 

The plaintiff contends that the scope of Clause (1) is con- | 
fined to suits for compensation for wrongful acts on the part of 
the Municipal Board or of its member, officer or servant and that 
the words “act done” should be construed as wrongful or tor- 
tious act sounding in damages. An examination of the language of 
Clause (1) does not lend itself to the interpretation which is 
sought to be put upon it. The Clause provides that the notice 
must explicitly state the cause of action, the nature of the relief 
sought and the amount of compensation claimed. The scope of | 
the suits has not been confined to suits for damages founded upon 
tort. No limitation has been put either as to the nature of the | 

[j 





cause of action or as to the nature of the relief claimed. Clause 
(4) clearly indicates that the relief claimed under Clause (1) 
may be one for an injunction. The only suits which for purposes 
of limitation have been excepted from the broad scope of suits 
referred to in Clause (1) are suits for recovery of immovable pro- 
perty or for a declaration of title thereto. The words ‘cause of | 
action’ are of sufficient amplitude to cover cases involving the 
infraction of an absolute right or of a right arising out of a con- 
tract and also of a right to compensation flowing from tort. The 
words “the amount of compensation claimed” do not narrow down 
the denotation of either “the cause of action” or “the nature of 
the relief sought” to mere suits for damages founded upon tort and 
e evidently mean no more than this that where the plaintiff sues for 
damages he must specify the amount of compensation. 
The claim of the plaintiff, in substance, was based upon a 
breach of contract on the part of the Municipal Board through its 
Health Officer. That officer instead of paying the entire remu- 
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heration, as had been agreed upon under the written contract, Cv 
dated May 9, 1923, cut down the monthly remuneration by cer- 1929 
tain sums: The plaintiff’s cause of action therefore arose every  —— 
month when the payment fell due and deductions were wrong- “°™™ mean 
fully made out of the sum then due. ` The contract spent its force Tae 
on March 31, 1924. The plaint does not say so but presumably Momcpar 
' the last payment was withheld sometime about April 1924. The Poses 
' guit was not instituted till January 15, 1926, when more than — 
six months had expired from the date of each deduction. We %/: 
are of opinion that the deduction made by the Municipal Board 
month after month amounted to a refusal to pay” the amounts 
so deducted and that each of these occasions afforded the plaint- 
iff a separate cause of action. Ex facie the suit is governed by 
Section 326 of the United Provinces Municipalities Act and is 
barred by time. . 

Our attention was drawn to a document and it was con- 
tended that this amounted to in acknowledgment of liability in 
writing and extended the period-of limitation. We have examined 
this document and are of opinion that the Municipal Board has 
r guarded itself against making any acknowledgment of 
claim. 

The result is that the appeal fails and is dismissed with 
costs. ' 





Appeal dismissed 
S 
| BALKISHEN ` Shia 
i versus 1929 


KING-EMPEROR THROUGH JAGANNATH AND ANOTHER* Mey 29 


Criminal Procedure Code (as emended in 1923), Sec. 250—Compensation — — 
| —Order for payment of, against com plainant—Case under Secs. 463 Portan, J. 
and 323 of Penal Code—Legality of order. 
Where, on a complaint made against the accused, the magis- 
- trate, after trying the case under Secs. 463 and 323 of the Penal 
Code, passed an order under Sec. 250 of the Criminal Procedure 
Code directing the complainant to pay compensation to the 
accused and it was found that there was no offence exclusively 
triable by the court of sessions, beld, that the magistrate was 
entitled to pass the order in question and that it was not in- 
cumbent on him to go out of his way to find that a case ex- , 
clusively triable by a court of sessions might arise from the 
facts before him, if they were proved. 
Heribar Datt v. Maksud Ali, 23 A. L. J. R. 1056 distinguished. 


*Cr. Ref. 357 of 1929 
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- Makayensm Venkatrayar v. Kodi Venkatrayer, I. L. R. 45 Mad. 
29 followed. 


CRIMINAL REFERENCE made by J. J. W. Arrsor Esq., | 


Sessions Judge of Aligarh. 
The parties were not represented. 
The following judgment was delivered by 
PuLLAN, J.—This is a reference by the learned Sessions Judge 


of Aligarh requesting this Court to set aside an order passed by a | 


Magistrate under Section 250 of the Code of Criminal Procedure 
directing a certain complainant to pay compensation to the ac- 


cused. It is not suggested that the order was otherwise improper, | 


but merely that it was without jurisdiction. The case before the 
Magistrate was under Sections 463 and 323 of the Indian Penal 
Code both being within the Magistrate’s jurisdiction and prima 
facie he was entitled to pass the order in question. The learned 
Sessions Judge bases his reference on the assumption that if there 
was any offence it was one under Section 467 of the Indian Penal 
Code and exclusively triable by the court of sessions. But it has 
been found by both courts that there was no offence, and the 
Judge appears to me to have gone too far when he assumes that 
if the offence had been committed it would have been one under 
Section 467 of the Indian Penal Code. We have to consider 
whether the Magistrate was trying the case or merely holding an 
enquiry with a view to commitment. He says that he was trying 
the case, and I have no doubt that he is correct in so saying. The 
case must be distinguished from that reported in Hariber Datt v. 
Maksud Ali’ which refers to a case where one at least of the 
offences charged is exclusively triable by the court of sessions. 
The case which is parallel to the present is noted in the judgment 
in Haribar Datt v. Maksud Ali. It is Makayonem Venkatrayar v. 
Kodi Venkatrayer*, It was not, in my opinion, incumbent on the 
Magistrate to go out of his way to find that a case exclusively 
triable by a court of sessions might arise from the facts before 
him, if they were proved. He was trying a case apparently within 
his jurisdiction. He found that there was no case and that it 
had been brought frivolously and vexatiously. He was therefore 
entitled to act under Section 250 of the Criminal Procedure Code. 
I decline to interfere. 
The reference will be returned. 


123 A. L. J. R. 1056 
H. Le R. 45 Mad. 29 
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JAGDEO SINGH ann otters (Defendants) 
versus 
KESHO PRASAD SINGH (Pleintiff)* 
Agra Tenancy Act (II of 1926), Secs. 252 and 253—Inter pretation of 
—Such revenue cour —Does not include District Judge—Orders 
passed by District Judge—No revision to High Court. 

2 Where the assistant collector ordered the plaint to be returned 
for presentation to the proper court on the ground thar he had 
no jurisdiction to try the case as, in his opinion, the land 
in respect of which arrears were claimed had by an action of 
the river been transferred to another pergena, but, on appeal, 
the District Judge held that the revenue court had jurisdiction 
to try it and he remanded the case for -re-trial, beld, that the 
expression “such subordinate revenue court” used in Sec. 253 
of the Agra Tenancy Act of 1926 does not include the court 
of a District Judge and the High Court has not got any, power 
of revision of orders passed by a District Judge howsoever sitra 

- vires, irregular or illegal they may be. 

Crv Revision from an order of Basu KamMesH war NATH, 
District Judge of Ghazipur. 

Ambika Prasad Pandey for the applicants. 

Heribans Sabai for the opposite party. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an application in revision from an 
. order passed by the District Judge on February 11, 1928, remand- 
ing 2 case to the Assistant Collector with directions to retry it. 
The Assistant Collector had on August 2, 1927, held that the 
land in respect of which arrears were claimed had by .an action 
of the river been transferred to another pargana and he had no 
jurisdiction to try the case. He accordingly ordered the plaint 
to be returned for presentation to the proper court. An appeal 
was preferred to the District Judge who held that the revenue 
court had jurisdiction to try the case. The suit related to years 
during which the land had not been so transferred. On behalf 
of the appellant it is contended that no appeal lay to the District 
Judge because so far as the question of the appeal is concerned 
the matter was governed by the old Tenancy Act under which 
no appeal from an order was allowed, but he contends that a 
revision lies under the new Act. i 

- It was held by a Full Bench of this Court under the old Act 
that no revision lies from an order of the District Judge hearing 
- the appeal. In the present cas it is contended that revision is 
maintainable under the new Act. If the revision is governed 

“Civ. Rev. 144 of 1928 
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by the new Act it has to be conceded that the case must fulfil - 
the provisions of Section 253 before a revision can be entertained. 
Under Section 264 of the new Act only selected provisions of the 
Code of Civil Procedure are made applicable to cases under this 
Act and list I of the Second Schedule clearly excludes the pro- 
visions of Section 115 of the Code of Civil Procedure from the 
Act. It is thus clear that the High Court has no power of revi- 
sion except under Section 253. This conclusion is further fortified | 
` by the language of Section 230 under which the exception is con- 
fined to “appeal or revision as provided in this Act”. Now under ! 
Section 253 the High Court may call for the record of any case 
which has been decided by any subordinate revenue court and 
in which an appeal lies to the court of the District Judge and 
in which no appeal lies to the High Court if such revenue court 
appears to have exercised a jurisdiction not vested in it by law or 
has failed to exercise a jurisdiction so vested or to have acted in the 
exercise of its jurisdiction with ille ity or material irregularity. 
The question to consider is whether the expression ‘such subordinate 
revenue court’ means only a first revenue court of original jurisdic- 
tion or includes the court of a District Judge. Considering the 
phraseology of Section 253 side by side with that of Section 252 
there can be no doubt that ‘such revenue court’ does not include 
the District Judge mentioned therein, Furthermore, any doubt 
that one may have on this point is made clear by the definition of 
‘the revenue court’ in Section 3, Sub-clause (1). That definition 
is the same as that given in the United Provinces Land Revenue 
Act of 1901 where under Section 4, Sub-clause (8) the District 
Judge would be excluded from its scope. It is thus clear that 
however unfortunate the result may be the High Court has not 
got any power of revision of orders passed by a District Judge 
howsoever slira vires, irregular or illegal they may be. If the 
order passed by the trial court is open to objection it can be revised. 

Tt is the applicant’s case that the order passed by the trial 
court was perfectly right. We have therefore no power to inter- 
fere with the order of the District Judge. The application is 
accordingly rejected with costs. 








JIWAN SINGH (Defendant) 
i VETSHS , 

| REOTI SINGH AND ANOTHER (Plaintiffs) * 

| Evidence Act (I of 1872), Sec. 108—Person not beard of for 7 ‘years 
—Presumption confined to facium of death only—Burden of proof 
—Swit to set aside decree on ground of frend—Pleintiff must perti- 
culerise facts. 

Where 2 suit is instituted to set aside a decree on the ground 
of fraud, it is obligatory and imperative on the plaintiff to 
prove that the decree was obtained by fraud practised upon the 
court. General allegations of fraud are’ insufficient and the 
plaintiff must particularise the facts upon which fraud is founded. 
Genga Narain Gupte v. Tiluck Rem Chendberi, I. L. R. 15 Cal. 
$33 referred to. ` 

Under Sec. 108 of the Evidence Act when the question is 
whether 2 man is alive or dead, and it is proved that he has not 
been heard of for 7 years by those who would naturally have 
heard of him if he had been alive, the burden of proving that 
he is alive is shifted to the person who affirms it. ‘The presump- 
tion raised by this Section is confined to the factum of death 
and not to the exact time when death may have occurred. Where 

- a party affirms that a certain person died on or before a parti- 

cular date, that fact has to be established by positive evidence. 

SECOND APPEAL from a decree of P. K. Ray Esq., District 
Judge of Mainpuri, reversing a decree of Mautvi FARIDUDDIN 
Arman Kuan, Subordinate Judge. 

Pearey Lal Benerji and S. N. Chaube for the appellant. 

Narain Prasad Asthena for the respondents. 

The judgment of the Court was delivered by 
Sen, J.—The suit, which has given rise to this second appeal. 

was for a declaration that an ex perte decree in suit No. 11 of 

1922 in re Reja Jiwan Singh, plaintiff v. Kunwar Tara Singh and 
others, defendants, passed by the revenue court on February 3. 


quent upon the said decree were void, ineffectual and not binding 
upon the plaintiffs. 

There is a small estate in the District of Mainpuri known as 
Eka Raj which is held by the defendant-appellant as Raja and 
Gaddi Nashin. ‘The plaintiffs and the defendants Nos. 1, 2 and 
3 and the husbands of the defendants Nos. 4 and 5 are descended 
from a common ancestor. Raja Jiwan Singh, defendant No. 1, 
who is the appellant in this Court, is the accredited head of the 
family. The junior members of the family received from geneza- 

*S. A. 488 of 1927 
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1923 was vitiated by fraud and that the entire proceedings conse- `- 


HBE 





Sen, J. 
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tion to generation either some cash allowance or some property ' 
for their maintenance. In pursuance of this custom the plaint- 
iffs and their father Kunwar Har Govind Singh, and defendants 
Nos. 2 and 3 and the husband of defendant No. 4 had received 
from the Raj a hamlet called Nagla Rajpur for their maintenance. 
The names of the maintenance holders were originally entered in 


the khewat but in recent years their names have been removed . 
from the khewat and have been entered in the jamabandi and they , 
have been paying Rs.590 as rent for the land in Nagla Rajpur | 


which is in their occupation. The area of this land is about 
65.8 acres. 


In 1922, Raja Jiwan. Singh instituted a suit against Har | 
Govind Singh, father of the plaintiffs, Kunwar Tara Singh, Kunwar ' 


Sheobaran Singh and Mst. Bhawani Kuar for arrears of rent. 
The defendants did not contest the suit and an ex parte decree 
was passed on February 3, 1923. The judgment-debtors having 


failed to pay the decretal amount, proceedings were initiated under ! 


Section 59 of the Agra Tenancy Act with the result that they 
were ejected from the holding and the decree-holder obtained 
formal possession on December 31, 1923. 

The plaintiffs impugned the decree and the execution pro- 





ceedings in pursuance of the decree on the ground of fraud. The 
defendant pleaded that the plaint was bad because the particulars 
of fraud had not been clearly set out. 


Where a suit is instituted to set aside a decree on the ground 
of fraud, it is obligatory and imperative on the plaintiff to prove 
that the decree was obtained by fraud practised upon the court. 
General allegations of fraud are insufficient and the plaintiff must 
particularise the facts upon which fraud is founded. In Genga 
Narain Gupta v. Tiluck Ram Chaudhari’ it was held by the Judi- 
cial Committee that when fraud is charged against the defendant, 
it is an acknowledged rule of pleading that the plaintiff must set 
forth the particulars of the fraud which he alleges, and that 
general allegations, however strong may be the words in which 
they are stated, are insufficient even to amount to an averment 
of fraud of which any court ought to take notice. Where the 
full particulars of fraud have not been set out in the pleadings 
it will be most unreasonable to expect the defendants to meet the 
charge of fraud. 


The plaintiffs seek to avoid the ex perte decree upon the | 


ground that Raja Jiwan Singh in the suit for arrears of rent 

“had concealed the real and alleged fraudulent facts’. They 

develop this part of the case by going into details: the rent 

suit was directed not against the plaintiffs but against their father, 

Har Govind Singh, and the defendants Nos. 2 to 4. The plaint- 
L L R. 15 Cal. 533 
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iffs alleged that although Har Govind was dead on the date of 
the institution of the rent suit, Raja Jiwan Singh had sued him 
as a person alive. He was impleaded as a person insane and was 
placed under the guardianship of Mst. Parbati Kuar, his wife. 
The name of Har Govind Singh’s wife was not Parbati Kuar 
but was Mst. Jaidevi Kuar. Raja Jiwan Singh as 2 member of 
the family was fully aware of these facts. He got the summons 
to be served “fictitiously, fraudulently and clandestinely” and 
continued the fraud in the execution of the ex parte decree under 
Section 59 of Act Il of 1901. We are of opinion that fraud has 
been set out in detail and with sufficiency and the defendant’s 
contention to the contrary is of no force. 

The sole contesting defendant was Raja Jiwan Singh. He 
denied that the plaintiffs’ father was dead at the date of the suit. 
He maintained that the plaintiffs’ father was a lunatic and that 
the decree passed ex. parte against him and the proceedings in 
execution thereof which culminated in the ejectment of the judg- 
ment-debtors were validly obtained and were not vitiated by 
fraud. 

- The court of first instance struck no less than eight issues, 
only. three of which are material for the purpose of this appeal: (1) 


was the decree in suit No. 11 of 1922 obtained by the defendant, 


No. 1 by fraud? (2) were the proceedings under Section 59 
of the Agra Tenancy Act taken after the date of the decree 
aforesaid fraudulent? . (8) is the father of the plaintiffs 
dead and have they no right to maintain the suit? 


The trial court sustained the defence and dismissed the 
plaintiffs’ suit. 

! It may be noted that the written statement was not signed 
' or verified by Raja Jiwan Singh, defendant No. 1. It is signed 
_ and verified by one Tilak Singh, General Attorney of the Raja. 

The written statement stops short with the denial that Har 
Govind Singh was dead at the date of the rent suit. It also 
traverses the statement that Har Govind Singh was never insane. 
lt does not appear to have been a substantive part of the defend- 
ant’s case that Har Govind Singh was still alive or that he was 
alive and was the victim of insanity in the year 1922 when the rent 
suit was instituted against him. - 

- Tilak Singh made a statement in court under Order 10, Rule 1 
of the Code of Civil Procedure on February 13, 1926, in which 
he says: i f 

Har Govind has been mad for a long time. He is alive. I 
do not know where he is. He has not been heard of for 1¥% or 

_ ‘2 years. Before that he used to live in Shyampur, a Nagla of 

. ` Eka. The plaintiffs’ mother is alive. Her name is Mst. Parbati 

-, Kunwar, 
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Of the two plaintiffs, Reoti Singh who is adult was ex- ' 
amined by the Court, and he stated that his father, Har Govind ' 
Singh, had died at Hardwar about 10 or 11 years ago, that his ' 
father was never mad and that the plaintiffs or their mother did | 
not get any information of the decree for arrears of rent and 
the subsequent ejectment. | 

The plaintiffs closed ther evidence on August 16, 1926. | 
On August 17, 1926, Tilak Singh stated in the course of lus 
deposition in court that he had alighted upon Har Govind Singh ' 
at Hathras on August 8, 1926 and had got him photographed. | 
A photograph was shown to Kuar Reoti Singh, plaintiff and ' 
he denied that it was the photograph of his father Har Govind © 
Singh. The photograph was shown to one Pitambar, a witness ' 


for the plaintiffs who is resident of Harnoth or Arnoth, a village , 


in the district of Aligarh. The witness identified this photograph 
to be that of Har Govind Singh. On August 24, 1926 a man was 
actually introduced in court as Har Govind Singh, father of the 
plaintiffs. Some attempt was made to procure the attendance of 


the plaintiffs in court with a view to ascertain from them if this ! 
man who was produced on August 24, 1926, was really their : 


father. The plaintiffs did not turn up. The court of first in- 
stance came to the conclusion that the man who was introduced in 
court was really the plaintiffs’ father. It further came to the 
conclusion that he was insane. The finding of the trial court 
was mainly influenced by two facts:—(1) That the man produced 
in court was identical with the man in the photograph and (2) 
that Pitambar who was witness for the plaintiffs had identified the 
man in the photograph as plaintiffs’ father. 

The lower appellate court accepted the evidence adduced 
by the plaintiffs and came to the following conclusions:—(1) 
That Har Govind had disappeared from his village Nagla Shyam- 
pur 10 or 11 years before suit, (2) that it must be presumed in 
law that he was dead, (3) that it must be presumed that he w 
not alive in 1922 when the rent suit was instituted against him, 
(4) that he was not insane, (5) that on the date of the institu- 
tion of the rent suit he was not residing in mouza Shyampur 
Nagla nor was he under the guardianship of his wife and (6) 
that the rent decree and the ejectment proceedings were vitiated 
by fraud. The lower appellate court therefore reversed the decree 
of the trial court and passed the following order:— 

The rent decree, according to my finding, is ineffectual as 
against Hargovind Singh or the present plaintiffs. On a declara- 
tion being made to that effect the result will be that the parties 
to the rent case will be restored to a position which they originally 
occupied prior to the passing of the rent decree. On the rent 
decree and the subsequent proceedings taken on its basis being 
declared ineffectual, the defendant No. 1 will have to restore the 











i ALL. Je Re HIGH COURT 473 


property to the plaintiffs. He may, if advised, revive the pro- 
ceedings of the rent case and properly represent Hargovind Singh 
in it and fight it out. The result is that I allow the appeal, set 
aside the order of the court below dnd declare that the rent 
decree passed and the proceedings of ejectment taken against 
Hargovind Singh are ineffectual and not binding upon the plaint- 


iffs. 

The lower appellate court was not at all satisfied that the man 
produced before the court was the real Har Govind Singh. How 
' Tilak Singh discovered this man in Hathras on or about August 8, 
1926 is somewhat mysterious. . His explanation is that he learnt 
of Har Govind Singh from an arhatia of Sanwant Khera. Tilak 
Singh is unable to give the name of this arhatia. The arhatia did 
not accompany Tilak Singh in his search for Har Govind Singh. 
The arhatia has not been produced as a witness in the case. It is 
not unlikely that this arhatia is a figment of the imagination of 
Tilak Singh and does not exist in flesh. Considerable emphasis 
was laid by the trial court upon the evidence of Pitambar. It 
ought to be remembered that Pitambar is not a resident of Nagla 
Shyampur where Har Govind Singh originally resided. It ought 
also to be borne in mind that Pitambar is not a member of the 
family of Har Govind Singh. He is the Prohit and Pundit of 
Har Sukh Singh, father-in-law of Har Govind Singh. For 10 or 
11 years since Har Govind Singh’s disappearance he had never 
seen Har Govind Singh. If any value is to be attached to the 
statement of this witness, it is no more than this that the man 
in the photograph is like Har Govind Singh as he was 10 or 11 
years before the suit. It is remarkable that this 10 or 11 years’ 
time had made no ravage upon Har Govind Singh and had treated 
him with remarkable tenderness. We are clearly of opinion that 
no importance could be attached to the statement of Pitambar 
and the lower appellate court has appraised the said statement at 
its true value. 

The finding of the court below is that Har Govind Singh has 
not been heard of for the last 10 or 11 years. This finding may 
give rise to a presumption of law about his being dead and it may 
affect the question of onus. Section 108 of the Indian Evidence 
Act provides that when the question is whether a man is alive ot 





dead, and it is proved that he has not been heard of for 7 years. 


by those who would naturally have heard of him if he had been 
alive, the burden of proving that he is alive is shifted to the person 
who affirms it. The presumption raised by this Section is confined 


to the factum of death and not to the exact time when death | 


may have occurred. Where a party affirms that a certain person 
died on or before a particular date, that fact has to be established 
by positive evidence. Har Govind Singh not having been heard 


` of by the members of his family who would naturally have heard 
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of him if he had been alive for a period of more than seven years, ' 


2 presumption arises that Har Govind Singh is dead at the date ; 


of the suit but no presumption arises that Har Govind Singh was 
dead in the year 1922. There being no materials before the lowcr 
appellate court to support a finding as to the actual time of the 
death of Har Govind Singh, the said court was not justified in 
holding that Har Govind Singh was dead in 1922 when the rent 
suit was instituted against him. To this extent the finding of 
the lower appellate court is erroneous and ought to be set aside. 


The lower appellate court had before it sufficient materials ' 


for coming to the conclusion that the ex parte decree for rent 
and the subsequent ejectment proceedings were vitiated by fraud. 
Har Govind Singh had been away from Nagla Shyampur for a 
long number of years before the institution of the rent suit. He 
was never insane. If living, he would be swi juris and could not 
be placed under the guardianship of his wife. From its incep- 
tion right up to its finish the procedure adopted by the defendant- 
appellant does not redound to his credit and was bound to seri- 
ously prejudice the interest of the plaintiff-respondents in the 
Property in dispute. We are of opinion that, in view of the 
finding of the lower appellate court on the question of fraud, 
this appeal is bound to fail. We accordingly dismiss it with costs. 


Appeal dismissed 


DHARAMDEO RAI (Plaintiff) 
VeTSUS 
JWALA PRASAD AND ANOTHER (Defendants) * 
Limitation—A pplication for execution—Question of bona fide inten- 
tion, immaterial—Civil Procedure Code (V of 1908), Or. 21, Rr. 11, 
15(1), 17 and 22, 106—Faslure to file certificate showing incum- 
brances—Effect of—Or. 22, inapplicability of the provisions of, to 
execution proceedings—Limitation Act (as amended by Act IX of 
1927), Art. 182(6)—Notice required under the provisions of. 

The question of the decree-holder’s intention in applying for 
execution being bona fide or otherwise is immaterial in reckon- 
ing the period of limitation. Kayastha Co. Lid. v. Sista Rem, 
[1929] A. L. J. R. 983 followed. Sheo Prasad v. Neraini Bai, 

24 A. L. J. R. 137 referred to. 


An application for execution otherwise in proper form and not 
wanting in any particulars required to be mentioned therein by 
Or. 21, R. 11 of the Civil Procedure Code, and presented to a 


proper court, in itself cannot be regarded as one not in accord- 


*E. S. A. 1298 of 1928 
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ance with law in consequence merely of the non-observance of Gi 
Rule 106, added by the High Court to Or. 21 under its rule- 1,55 
making powers, which requires that the application should, be —— 
accompanied by a certificate from the registration office showing DHaram- 
incumbrances. . The omission to file a certificate will not en- =° Rar 
title the decree-holder to have process issued on his application but Jedi 
if such a certificate is furnished within 2 reasonable time, the pro- Prasan 
cess prayed for should issue. Failure to produce the certificate 
with the application does not necessarily entail the consequences 
of dismissal of the application for execution. 

The provisions of Or. 22, which relate to substitution of legal 
representatives for a deceased party, do not apply to execution 
_ proceedings. 

There is nothing in R. 17 of Or. 21 which deprives the High 
Court of its powers to allow amendments in relation to matters 
required to be mentioned by R. 15. ge oo 

Moik v. Midnapur Zeminderi Co. Lid., 4 Pat. L. J. 575. re- 
ferred to. 


EXECUTION Second Appeal from a decree of Basu SHIVA 
Haraxy Lat, Additional Subordinate Judge of Ballia, reversing 
a decree of Mautvi Zarur Rarman, Munsif. 

Narmadeshwar Upadbiya for the appellant. 


Baleshwari Prasad, Janaki Prasad and Jwala Prasad Bhargava 
for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an appeal from an order of the Nm 
learned Additional Judge of Ballia reversing that of a Munsif of *“ 2 
that district and dismissing the appellant’s application for execu- 
tion of his decree on the grounds (1) that it was barred by limi- | 
tation, and (2) that it was made by one only of two decree-holders 
without certain formalities being observed. The appellant chal- 
lenges the correctness of the view taken by the lower appellate 
court on both the grounds. 

The circumstances leading to the application in question may 
be briefly stated: A decree under Order 34, Rule 6, Civil Proce- 
dure Code was passed on May 29, 1920 in favour of Dharamdeo 
Rai, the appellant, and Chhatarsal Rai against Raj Ballabh Sahai 
for a sum of Rs.1,074-4-0. The first application for execution 
was made on May 29, 1921; but it was dismissed for want of pro- 
secution after a protracted proceeding lasting for several months. 

The lower appellate court has discussed the circumstances which 
led it to believe that i 
that application was not a bone fide application with the in- 


tention of obtaining execution and was therefore ineffective to 
save limitation. . 
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The second application was made on 
prayed for attachment and sale of the immo 
ing to the judgment-debtor, who had since d 
proceedings were directed against his legal r 
decree was over a year old and the applicat 
made against the legal representative of tl 
debtor, notice was issued under Or. 21, R 
Code. Several attempts were made to effe 
representative of the judgment-debtor; but { 
son or other, which it is not necessary to mi 
remained unserved and the application wa: 
on January 13, 1925. The learned Addit 
that this application, like the first, was not s 
for execution and was, besides, not in acco! 
far as it was not accompanied by a certificati 
office in regard to incumbrances on the proj 
tached and sold. It has been pointed out 
that this application was made more than 
date of the decree, though within three year: 
first application. - If, therefore, the first ap 
a fresh start to limitation, the second appli 
time, even if it be otherwise a good applicat 

The third and the last application, whic 
appeal, was made on December 20, 1926. ] 
that the first application was not a bona fid 
cond application was barred by limitation 
accordance with law, the limitation for 
was counted from the date of the decree anc 
to be barred. Another ground on which th 
out the last application is that Dharamdeo R: 
applied for execution 

without showing that Chhatarsal Rai (tl 

died and without impleading his legal 
This was supplemented by another observat 
judgment that the decree-holder had omittec 
cation that the execution was sought for 1 
and of the legal representatives of the decea 
therefore the provisions of Or. 21, R. WN; 
were infringed. 


We are unable to agree with the lower 
view he has taken and which has resulted i 
appellant’s application for execution of the 
lieved of the necessity of examining the circu 
previous applications were made and dismissec 
or any of them, had been made with the / 
obtaining execution of the decree as the 1: 
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Kayastha Company, Lid. v. Sita Ram’ has definitely laid down 
that the question of the decree-holder’s intention in applying for 
execution being bona fide or otherwise is immaterial. The view 
expressed in Sheo Prasad v. Naraini Bai’ is no longer good law. 
The first application, already referred to, was, therefore, a good 
application to save limitation. This being so, the second appli- 
cation, which was made within three years of the date of the 
first application, should be deemed to have been in time. We 
have to consider the further question whether it was in accordance 
with law. It is not disputed that it was in proper form and gave 
all the particulars required by Order 21, Rule 11 of the Civil 
Procedure Code, and was made to a proper court. The learned 
Additional Judge characterises it as one not in accordance with 
law on the ground that it was not accompanied by a certificate 
from the registration office showing incumbrances, if any, as re- 
quired by Rule 106 added by this Court to Order 21'of the Civil 
Procedure Code under its rule-making powers conferred by Sec- 
tion 122 of that Code. We are of opinion that an application 
otherwise in proper form and not wanting in any particulars re- 
quired to be mentioned therein by Order 21, Rule 11 of the Civil 
Procedure Code, and presented to 2 proper court in itself can not 
be regarded as one not in accordance with law in consequence 
merely of the non-observance of Rule 106, already referred to. 
The omission to file a certificate required by that Rule will not 
entitle the decree-holder to have process issued on his application; 
but the application will not, on that account, cease to be one in 
accordance with law. If within a reasonable time such certificate 
is furnished, the process prayed for in the application for execu- 
tion should issue. In this view the second application also was 
a good application so as to entitle the decree-holder to reckon the 
period of limitation from its date in making a later application. 
: There is another ground not noticed by the court below 
which the decree-holder can avail of to make his last application 
within time. The learned Additional Judge has mentioned in 
his judgment, and indeed it is not disputed, that notice under 
Order 21, Rule 22 of the Civil Procedure Code was issued on the 
second application for execution being made. Under Article 
182(6) of the Limitation Act (which has been since replaced by a 
differently worded article by Act 9 of 1927), a fresh start is given 
to limitation from 
the date of issue of notice to the person against whom execu- 
tion is applied for to show cause why the decree should not be 
executed against him when the issue of such a notice is required 
by the Code of Civil Procedure, 1908. 


Such a notice was necessary under Or. 21, R. 22 of the Civil Pro- 
[1929] A. L. J. R. 983 -724 A. L J. R 137 


478 HIGH COURT [1930] 


cedure Code because the original judgment-debtor had died and 
also because the decree sought to be executed was over a year 
old. It was accordingly issued on some date after the second 
application made less than three years before the last application, 
which should therefore be considered to be within time. 

The learned Judge has dismissed the last application on the 
additional ground that only one of the two decree-holders applied 
for execution without making it appear on the face of it that it 
was made for the benefit of the kal representatives of his de- 
ceased co-decree-holder. In taking this view the learned Judge 
has allowed his mind to-be influenced by too technical a consi- 
deration which is devoid of all substance and in utter disregard 
of the ends of substantial justice. He admits that 

on the top of page 2 of the present application for execution the 
decree-holder has shown that he alone was executing the decree 
for the benefit of all the decree-holders. This was however not 
2 sufficient compliance with the requirements of the law 
because he should have said that the decree was sought to be exe- 
cuted for the benefit of himself and “the legal representatives of 
the deceased”. It cannot be disputed that, if the other tecree- 
holder had not died, the statement that it was for the benefit of 
the applicant and other decree-holders would have fulfilled the 
requirements of Or. 21, R. 15, Civil Procedure Code. Stress is 
laid on the wording of the last mentioned rule, which enac 
that - 
where a decree has been passed jointly in favour of more persons 
than one, any one or more of such persons may, unless the dec- 
ree imposes any condition to the contrary, apply for the execu- 
tion of the whole decree for the benefit of them all, or, where 
any of them has died, for the benefit of the survivors and the 
legal representatives of the deceased. 
The court of first instance had granted the application for execu- 
tion. The question was not raised in the memorandum of appeal. 
It was, however, allowed to be argued by the lower appellate court. 
On the decree-holder applying for amendment of the application 
it refused to allow amendment at that stage. It was merely a 
verbal amendment that was necessary: instead of “for the benefit 
of other decree-holders” the application was desired by amend- 
ment to state “for the benefit of the surviving decree-holders and 
the legal representatives of the deceased decree-holder”. It should 
be borne in mind that the provisions of Or. 22, Civil Procedure 
Code, which relate to substitution of legal representatives for a 
deceased party, do not apply to execution proceedings, and no 
question of abatement of any proceeding could arise. At best 
omission to mention “legal representatives of the deceased decree- 
holder” instead of ‘“decree-holder” was a mere irregularity, to 
which no exception had been taken in the court of first instance 
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nor in the grounds of appeal before the lower appellate court—an 
irregularity which could not vitiate the order of the court of first 
instance directing execution to issue and which was in question 
in appeal. The case was clearly covered by the provisions of Sec- 
tion 99, Civil Procedure Code, as the irregularity, if it be one, 
did not affect the merits of the case or the jurisdiction of the 
court, whose order was questioned in appeal. 


The reason for disallowing the amendment which the appel- 
lant desired to make in his application for execution as regards 
reference to “other decree-holders” instead of “the legal repre- 
sentatives of the deceased decree-holders”, as given by the learned 
Judge of the court below, was that 


the defects in the requirements of Rules 11 to 14 are only of a 
formal character, whereas Rule 15 goes to the root of the exe- 
cution of the decree itself and the application for execution was, 
therefore, not a valid application for execution of the decree. 
The learned Judge felt overpowered in adopting this view by the 
case of Moik v. Midnapur Zemindari Co., Lid? which proceeds 
on the peculiar facts of its own where the decree-holder professed 
to act for himself alone in applying for execution of a decree in 
favour of himself and another person and did not state that the 
execution of the decree was desired for the benefit of all the 
decree-holders. The court omitted to record its permission, as 
it ought to have done under Or. 21, R. 15(2), that it allowed the 
decree to be executed by one only of several decree-holders and 
to make any orders, which again, it ought to have done, for pro- 
tecting the interests of the co-decree-holders who had not joined 
in the application. Under these circumstances, the court of ap- 
peal was entitled to treat the application for execution as not a 
valid one on which process could issue. It should be noted that 
the court of first instance had held in that case that a joint dec- 
ree-holder had an unqualified right to execute the whole decree. 
This was obviously an incorrect view. An application for amend- 
ment was made before the High Court so as to make it appear 
that the application was for the benefit of all decree-holders, and 
in that connection it was observed that a defect in the require- 
ments of Rules 11 to 14 could be amended, but not those of Rule 
15—a remark which was based on Rule 17. With great respect 
to the learned Judges who made that observation, we would point 
out that there is nothing in Rule 17 which deprives the Court of 
its powers to allow amendments in relation to matters required to 
be mentioned by Rule 15. Rule 17 runs thus:— 
On receiving an application for the execution of a decree, as 
provided by Rule 11(2) the Court shall ascertain whether such 
of the requirements of Rules 11 to 14 as may be applicable to 
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the case have been complied with; and if they have not been com- 
plied with, the Court may reject the application, or may allow 
the defect to be remedied then and there or within a time to be 
fixed by it. 


It will appear that the duty of examining the application 
for execution, in so far as particulars required by Rules 11 to 14 
are concerned and to have the defects remedied, if necessary, has 
been cast on the court receiving the application. The utmost 
that can be said with reference to Rule 15 is that no similar duty 
has been cast on the court receiving the application; but it does 
not follow that, if any requirements of Rule 15 have not been 
complied with by inadvertence or otherwise, the court, when its 
attention is drawn to the defect subsequently, cannot allow amend- 
ment. If, for instance, shortly after the application is presented 
and admitted, the applicant intimates to the court receiving the 
application that there are other decree-holders besides himself and 
that execution of the decree is sought for the common benefit of 
them all—a fact which did not appear on the face of the application 
—and desires to amend the application by inserting a note to that 
effect, we do not doubt that the court would be perfectly justified 
in allowing such amendment to be made without infringing any 
provision of law. There is no difference in principle if the appli- 
cation is made at a later stage, even before the court of appeal. 
The delay in making the application may influence the court in 
exercising its discretion to allow amendment, but there can be no 
question that the court has power to allow such amendments to 
be made in a proper case. For these reasons, we are not disposed 
to accept the dictum of the learned Judges of the Patna High Court 
as of general application and apart from the facts of the particular 
case before them. 


Lastly, we have to consider the question whether the third 
application was not in accordance with law inasmuch as the certi- 
ficate of the registration office as regards incumbrances was not 
filed with it but somewhat later. The learned Judge of the court 
below thinks that if an application for execution is not accom- 
panied by such a certificate, it is no application in law and the 
subsequent production of the required certificate cannot cure 
the defect. We have already indicated our views on this ques- 
tion in dealing with the validity or otherwise of the second appli- 
cation. We are clear that the omission to produce the certificate 
with the application does not necessarily entail the consequences 
of dismissal of the application for execution. The certificate was 
furnished in this instance within a reasonable time, and the pro- 
cess of execution was directed to be issued by the court of first 
instance. It is not suggested that the last application was not 
in proper form or omitted to give any particular which Order 21, 
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Rule 11 of the Civil Procedure Code, requires. We hold that it 
was in accordance with law. : 

_ Having regard to the conclusions arrived at by us on the 
questions decided adversely to the appellant by the lower appel- 
late court, this appeal must succeed. It is accordingly allowed 
with costs. The order of the lower appellate court is set aside 
and that of the court of first instance restored. The appellant 
will have his costs in all the courts. 

Appeal allowed 


MANGAT. LAL (Defendant) 
versus 
GHASI KHAN and oTHERS (Plaintiffs)* 
Transfer of Property Act (IV of 1882), Sec. 41—Anction- purchaser 

Not entitled to derive benefit from—"Trensfer”, definstion of. 

An auction-purchaser cannot come under Sec. 41 of the Trans- 
fer of Property Act. For a transfer there must be a person 
who conveys, and in an auction sale which is a transfer, by law 
there is no person who conveys. 

SECOND APPEAL from a decree of Basu AcHor NATH 
Muxerjl, District Judge of Meerut, reversing a decree of Basu 
BHAGWAN Das, Additional Subordinate Judge. 

Nibal Chand Vaish for the appellant. 

M. A. Aziz for the respondents.- - 

The judgment of the Court was délivered by 

BENNET, J.—This is an appeal by defendant No. 1 Mangat 
against a decree of -the lower appellate court in favour of the 
plaintiffs and defendants Nos. 7 and 8, for recovery of joint 
possession of two-thirds share in khata khewat No. 13, mauza 
Basaon with the remaining defendants. Several grounds of ap- 
peal were entered, but the only grounds urged before us by the 
counsel for the appellant were grounds Nos. 2 and 3 in which he 
claimed that the appellant, an auction-purchaser, was entitled to 
the benefit of Section 41 of the Transfer of Property Act. The 
lower appellate court has considered this plea at considerable length 
and held that the appellant was not entitled to the benefit of-that 
Section, because he had not made sufficient enquiry. It appears 
to us that the appellant being an auction-purchaser, cannot come 
under Section 41 of the Transfer of Property Act at all. That 
Section begins oe, ee aoe 

where, with the consent, express or implied, of the persons in- 
terested in immovable property, a person is the ostensible owner 
of such property and transfers the same for consideration. 
-*S; A. 1482- of 1926 
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The Section, therefore, relates to a transfer by the ostensible owner. 
Transfer is defined in Section 5 as 
an Act by which the living person conveys property, in pre- 
sent or in future, to one or more other living persons, etc., 
that is to say, for a transfer there must be a person who conveys. 
In the case of an auction sale there is no person who conveys. It 
was argued by the learned counsel for the appellant that the 
judgment-debtor was the person who had conveyed. No doubt 
the judgment-debtor up to the period of the auction sale is the 
owner. But he does no act which can be said to be an act convey- 
ing the property. On the contrary the transfer of his rights to 
the auction-purchaser is made without his free-will or consent or 
active participation. It is in fact a transfer by law and not at 
all a transfer by any person conveying the property. Accord- 
ingly we are of opinion that the appellant does not derive any 
benefit from Section 41 of the Transfer of Property Act. That 
being the only point in appeal, we dismiss this appeal with costs. 
` Appeal dismissed 


SHEO RAM (Defendant) 
versus 


SONE LAL (Plaints{f) ano THE MUNICIPAL BOARD 
OF KANAUJ (Opposite party)* 


SuLamsam, J. U, P. Mrsnicipalities Act (II of 1916), Secs. 318 and 321 (1) —Aggrieved 


N, J. 


Suleiman, J 


perso’, meaning of—Not necessary to be party to order appealed 
agamst—Finality of order passed under Sec. 318. 

Having regard to the provisions of other Sections mentioned 
in Sec. 318 of the Municipalities Act it is not necessary that an 
aggrieved person must have been a party to the order appealed 
against. If a person is really affected adversely by the order 
which 1s passed behind his back, he is entitled to prefer an 
a 
ET order or direction made under Sec. 318 is final and cannot 
be questioned by a Civil Court in view of the express provisions 
of Sec. 321(1) of the Municipalities Act. 

First APPEAL from an order of Basu Banarst Das KAN- 
KAN, Second Additional Subordinate Judge of Farrukhabad. 

Kapil Dev Malaviya for the appellant. 

Urna Shankar Bajpa: for the respondent. 

The judgment of the Court was delivered by | 

SULAIMAN, J.—This is an appeal from an order of remand 
arising out of a suit brought by the plaintiff for a permanent 
injunction against the defendant-appellant restraining him from 
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interfering with the plaintiffs rights in a certain chabutra cons- 
tructed by him. The plaintiff applied to the Municipal Board 
for sanction to construct his chabutra. His application was re- 
ferred to the Public Works Committee to which power to deal with 
such applications had been given under Section 112 of the Muni- 
cipalities Act. The Committee refused permission, but the or- 
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der was revised by the Municipal Board which granted the sanc- T= Mumc- 


tion. The plaintiff proceeded to start the construction and then 
the defendant-appellant, Sheo Ram, who apparently had not been 
ware of the application for sanction and who certainly had not 
filed any objection protesting against the grant of the sanction, 
preferred an appeal to the District Magistrate under Section 318 
on the ground that the construction would narrow the street and 
would interfere with the right of way of the public of which he 
was a member. The Magistrate allowed the appeal and cancelled 
the sanction. On this the present plaintiff instituted the pre- 
sent suit for injunction. The learned munsif held that the civil 
court could not go behind the order of the District Magistrate 
passed in appeal and that the suit was not maintainable. He 
accordingly dismissed the suit without going into the merits. On 
appeal the lower appellate court has come to a contrary conclu- 
sion and has remanded the case for disposal of the other issues. 
The main point which arises for consideration in this appeal 
is whether the defendant-appellant was an “aggrieved person” 
within the meaning of Section 318 of the Municipalities Act so 
as to be entitled to prefer an appeal to the District Magistrate. 
On behalf of the respondent it is urged that only that person can 
appeal who was a party to the proceedings and who has been 
aggrieved by the order passed against him. Having regard to 
the provisions of other sections mentioned in Section 318 we do 
not think that it can be said that the aggrieved person must of 
necessity have been a party to the order appealed against. It 
seems to be quite sufficient that the order must affect him pre- 
judicially and he must be aggrieved by it. It is to be noted that 
the expression used is ‘any person aggrieved’ and not ‘any party 
aggrieved’ as occurs in Section 97 of the Civil Procedure Code. 
If a person is really affected adversely by the order which was 
passed behind his back we think that he would be entitled to 
prefer an appeal. In cases of sanction the application is generally 
made ex parte and no notice is issued by the Board calling upon 
people to object. It therefore seems to us that the legislature 
- could not have intended to deprive the persons, who are adversely, 
affected by the grant of sanction, of a right to have their griev- 
ances redressed by the District Magistrate on appeal. If this were 
not so then all orders granting sanction by the Municipal Board 
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because the Municipal Board itself has granted the sanction and 
the order is passed in favour of the party who aloné was a party 
to the proceeding. 

We are of opinion that the view taken by the appellate 
court that the appellant was not an aggrievéd person and he was 
not entitled to prefer an appeal is not correct. ' 

We do not- think that it is necessary to decide whether the 
rights of the defendant were actually affected by the sanction or 


: whether his rights were not in any way infringed. The District 


Magistrate considers that he was an aggrieved person and that 
the order affected him adversely and we think that his order or 
direction made under Section 318 is final‘and cannot be questioned 
by a civil court. This is expressly provided in Section 321(1). 
We are accordingly óf opinion that’ the view taken by the first 


- court is right. 


The lower appellate court has taken another ground which 
in our opinion is untenable. It has considered that the order 
passed by the Municipal Board was an order ‘under Section 112 (3) 
and not under Section 118 at all. It has accordingly thought 
that Section 318 has no application whatsoever. We are unable 
to accept this view. Section 112 deals with the delegation of 
powers by the Board and authorises the Committee to deal with 
such applications, those orders being subject to the right of appeal 
to or revision by the Board itself. But the order granting or re- 
fusing sanction by the Municipal Board is passed under the autho- 
rity given to it by Section 118. There can therefore be’no doubt 
that Section 318 was applicable. 

We accordingly allow this appeal and severing the order of 
the court below restore that of the court of first instance with 
costs in all courts. 

Appeal allowed 


CHAKRAPAN 


Sa Sog versus 
KING-EMPEROR THRoucH MOHAN LAL* : 
Criminal Procedure Code (as amended in 1923), Sec. 145, Cl. 4—Prp- 
ceedings under—Court’s aiy to summon witnesses mentioned 
parties. i i 
In proceedings under Sec. 145 of the Criminal PLAIN Code 
it is the duty of the-Court to summon such witnesses as may 


be mentioned by either party." The direction to the magistrate, 
under Clause (4) of Sec. 145 of the Criminal Procedure Code, 


"Cr. Ref. 68 of 1929 
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t 
as amended in 1923, to receive all such evidence as may be pro- 


duced by the parties, implies a duty on this Court to summon . 


such witnesses as may be mentioned to the Court by either 

Tarapada Biswas v. Nurul Hug, I. L. R. 32 Cal. 1093 dis- 
sented from. - 

CRIMINAL REFERENCE made by I. B. MUNDLE Esq., Sessions 
Judge of Farrukhabad. : 


Kedar Nath Sinba and Jai Narain Verma for the applicant. . 


M. Weliullab: (Assistant Government Advocate) for the 
Crown. : f TO Ri 

Ambika Prasad for the opposite party. 

The following judgment was delivered by 

DALAL, J.—I am of opinion that the trial court was wrong 
in not giving an opportunity to Chakrapan to produce his evi- 
dence. Reference was made by the opposite party to a ruling 
in the case of Tarapada Biswas v. Nurul Huq’ that it was not 
obligatory on a Magistrate to assist parties to a proceeding under 
Section 145 of the Criminal Procedure Code in producing their 
witnesses. That ruling however was passed long prior to 1923, 
when Clause (4) of Section 145 was amended by Act No. 18 of 
1923 and the Magistrate was directed to receive all such evidence 
as may be produced by the parties. The direction to receive 
evidence implies, in my opinion, a duty on the court to summon 
such witnesses as may be mentioned to the Court by either party. 
It may be noticed that the information given to the parties under 
Section 145 (1) is not that they should bring their witnesses along 
with them. ‘The parties filed written statements, so it may be 
said that the court was not put to the necessity of hearing the 
parties themselves. There can be no doubt that the Magistrate 
did not give Chakrapan an opportunity of producing his evi- 
dence. i 

I therefore set aside the order of the Magistrate dated Novem- 
ber 10, 1928, and direct an enquiry as to possession over again, as 
laid down by the provisions of Section 145(4) of the Criminal 
Procedure Code. 

ras Order set aside 

aL L R. 32 Cal. 1093 
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JAGMOHAN SINGH AND OTHERS 
> versus 
KING-EMPEROR* 

Jury—Verdict of —When vitiated—Judge’s omission to give usual direc 
Hon in bis charge—Misdirection—Criminal Procedure Code (a 
amended in 1923), Sec. 297. 

Where the defence contested the prosecution case that accuse: 

had tortured certain persons in order to extort money and although 
the evidence on both sides was equally balanced, the Session 
Judge, in his charge to the jury, besides summing up in too sum 
mary a manner the evidence for the prosecution, made certain mis- 
directions as regards the starement of a witness and also failed t: 
give the usual direction that if the jury had any reasonabk 
doubt as to the guilt of the accused, they should give the be- 
nefit of it to them, beld, that as the omission of the charge might 
have effected the minds of the jury, there was a miscarriage of 
justice and therefore the verdict of the jury was vitiated andi 
the case should be re-tried by another jury. 
- A miscarriage of justice means that there must be a reason- 
able ground for apprehending that the misdirection may have 
affected the jury’s verdict. Dbiraji v. Akasi, 24 A. L. J. R: 
506 followed. 

Where the prosecution evidence is overwhelming, the omis- 
sion of the ordinary direction would not amount to such a mis- 
direction as might be said to have occasioned a miscarriage of 

ce, 

CRIMINAL APPEAL from an order of Panprr Rup KISHAN 
AGHA, Sessions Judge of Allahabad. 

P Abmad, Pearey Lal Banerji, Durga Charan Singh, Krish- 
na Babadur and’ Aditya Narain for the appellants. 

Senker Saran (Government Pleader) for the Crown. 

The following judgment was delivered by 

Youne, J.—This is an appeal by four persons against a con- 
viction by the learned Officiating Sessions Judge of Allahabad and 
a jury under Sections 330|34 and 384|34 of the Indian Penal 
Code. . 

The appellants were found guilty for voluntarily causing 
hurt to extort a confession and money, and for house trespass. As 
this was a jury case, the appellants can only succeed if they can 
show that there has been any misdirection by the learned Judge 
to the jury which has in fact occasioned a miscarriage of justice. 
The prosecution story was that four Koals were seized by the 
accused, who were officials of the Manda estate, and that they were 
put to torture and beaten in order to make them confess that 
they had cut the barley produce of one Ram Partab. The de- 
fence evidence was that the whole story of the prosecution was 
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<=nythical, and the defence called several witnesses to say that they 
tad been present all the day in question with the accused and that 
10 such thing took place. 

The points made by Mr. Iqbal Ahmad, the counsel for the 
appellants in this case, are that there was misdirection in that, 
irstly, the learned Judge summed up in too summary 2 manner 
he evidence for the prosecution. I do not like to criticise the 
‘umming up of an experienced Judge such as the learned Officiat- 
ng Sessions Judge of Allahabad; but I must say I think the 
idence for the prosecution might have been dealt with at 
greater length. 

If the criticism of the charge to the jury had been confined 

=o this point alone, I would not have interfered. The next 
oortion of the charge which has been criticised is that part where 
the learned Officiating Sessions Judge deals with the evidence 
which he himself called under Section 540. He says in his charge 
to the jury 
Abdul Sattar was questioned upon the same point and had made 
a statement to the effect that no enquiry had been made by the 
Manda estate. $ 
I have been referred to the evidence on this point, and it is not 
quite correct to say that this witness said this. What he did say 
was that it was not within his knowledge that an enquiry had 
been made, which is quite a different matter. The Judge him- 
self deals rather severely with the defence evidence upon this 
point, and it is quite ible that this misdirection might have 
had some effect upon the minds of the jury. 

The third and last point is that the learned Officiating Ses- 
sions Judge failed altogether to give the usual direction to the 
jury that, if they had any reasonable doubt in their minds as to 
the guilt of the accused, they should give the accused the benefit 
of it. It is conceiyable that in some cases such an omission might 
not necessarily be vital. If, for instance, the evidence for the 
prosecution was overwhelming, so that no reasonable jury could 
possibly have any doubt, or where it would be unlikely that a jury 
would have any doubt on the matter, in such cases I think it is 
clear that the mere omission of this ordinary direction would not 
amount to such a misdirection that it might be said that there 
had been a miscarriage of justice. In this case, however, I am 
influenced by a statement of the learned Judge himself where he 
sa 

ý Turning next to the evidence for the defence, it is apparently 
as strong as the evidence on the other side. 

This means that prima facie to the ordinary jury the evidence was 

more or less equally balanced. In such a cas, it is almost im- 

possible to say that the omission of this very important portion 


of the charge to the jury might not have affected the minds of. 
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the jury. I have to consider in this case whether the misdirectior 
was such as actually did occasion a miscarriage of justice. A: 
to the definition of what 2 miscarriage of justice would be, I am 
in agreement with the judgment of Mr. Justice Daniels in the cas 
of Dbiraj v. Akas#. At page 510 he says: 

Tt means that there must be a reasonable ground for appre 
hending that the misdirection may have affected the jury’s ver 
dict. 

I think it is possible to say in this case that the omission of thi 
charge may, under the circumstances of this particular case, hav: 
affected the minds of the jury. Each case must be considered or 
this point on its own facts. It is impossible to lay down anj 
direction of law which will be binding in every case. Comin; 
as I do to the conclusion that the jury may possibly have beer 
affected by the omission to which I have just alluded, and als 
by the other points to which criticism has been directed by th 
appellants, I hold that the verdict of the jury cannot stand. 

It has been urged by the Government Pleader that, as I hav 
found that the verdict of the jury is vitiated, it is within th 
power of the appellate court to go through the evidence anc 
decide the case, as if it were an ordinary appeal and not an appea 
from the verdict of the jury. I am very doubtful if there is am 
warrant for this contention in Sections 418 and 423 of the Cri 
minal Procedure Code. In any case I do not need to decide thi 
point as I am satisfied that this is a proper case for retrial by an 
other jury. I think, under all the circumstances of the case 
and without making the smallest reflection upon the learned Off 
ciating Sessions Judge who tried the case, that the retrial shoul 
be conducted by some other Judge. ‘This case will, therefore, b 
sent back to the Sessions Judge of Allahabad to be tried by hir 
or by any Judge to whom the Sessions Judge of Allahabad ma 
send the case for trial. In the meantime the appellants will b 
admitted to bail to the satisfaction of the District Magistrate. 

In this case I have not examined the evidence, and expres 
no opinion as to the weight of evidence either for the prosecu 
tion or the defence. Nothing that I have said must weigh wit. 
the court trying the case. 

In this case there was a delay of 9 days after the learne 
Judge charged the jury until he reduced the charge to writing 
If a Judge does not write his charge before delivery which, when 
ever practical, is the better course, he should reduce the charge t 
writing as soon as possible after charging the jury so that wha 
he said is fresh in his mind. A delay of this character makes - 
impossible for an appellate court to know whether the writte 
charge was really the charge which was given to the jury. 

Re-trial ordere 
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SOURENDRA NATH MITRA AND OTHERS (Plaintiffs) 
versus 

SRIMATI TARUBALA DASI (Defendent)* 

Advocate snd client—Compromise—Advocate, enthority of—Implied 
extbority—Civil Procedure Code, Or. XXII, Rule 3. 

The power to compromise a suit is inherent in the position 
of an advocate of a High Court in India. Such authority is 
implied in the interests of the client to give the fullest beneficial 
effect to his employment of the advocate, but the implied autho- 
rity can always be countermanded by the express directions of 
the client. No advocate has actual authority to settle 2 case 
against the express instructions of his client. If he considers 
such instructions contrary to the interests of his client, his re- 
medy is to return his brief. Jang Babadur Singh v. Shenker 
Rei, 13 All. 272; Nundo Lal Bose v. Nistersi Deni, 27 Cal. 428 
and Nilmoni Cheudbury v. Keder Nath Daga, 1 Pat. 489 approved. 

In English Law the courts have refused to enforce the agree- 
ment of compromise where it has been established that the legal 
adviser had, in-fact, no actual authority to settle, or acted 
under some serious misunderstanding so that to allow the other 
party to act upon an ostensible authority would be to impose 
upon the court an exercise of jurisdiction which would, in fact, 
work substantial injustice. Quaere whether in view of the lan- 
guage of Order XXII, Rule 3 of the Code of Civil Procedure 
the rule in India is different. $ 

APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. ; 

W. H. Upjobn, K.C. and J. M. Parikh for the appellants. 

L. DeGruytber, K.C., A. M. Dunne, K.C. and T. B. Remsey 
for the respondent. i ; 

The judgment of their Lordships was delivered by 

Lorn ATKIN—This is an appeal from the High Court of Judi- 
cature in Calcutta, who, differing from the Subordinate Judge of 
Hoogly, refused to record an alleged memorandum of compromise 
and to make a decree in accordance therewa#h. The disputed com- 
promise was made in a partition suit in which the present appellants 
were plaintiffs and the present respondent was defendant. The 
question at issue is whether an agreement of compromise made 
between the plaintiffs and counsel for the defendant bound the 
defendant. It involves important considerations as to the autho- 
rity of an advocate in India to bind his client. The parties are 
members of a Hindu family governed by the Bengal school of Hin- 
du law. The suit related to the joint property inherited from the 
paternal grandfather of the plaintiffs, one Ishan Chandra Mitra, 

*P. C. A. 52 of 1927 
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who had died in 1900. The plaintiffs were the children of the two 
elder sons of Ishan Chandra Mitra. The defendant was the 
widow of the third son, Charu Chandra Mitra, who had suc- 
ceeded to the share of their unmarried son, who had died in 1920, 
She was a purdanashiz lady. The plaint filed in April, 1923, 
alleged that the property was in the joint possession of the three 
brothers, and that after the death of the eldest brother the de- 
fendant’s husband Charu managed the joint estate. It further 
alleged that Charu had started business on his own account and 
had used moneys of the joint property for the purposes of this 
business. It claimed partition of the joint property which was 
scheduled to the plaint, and of any other property which should 
be found to be joint, and an account of the dealings of Charu 
with the joint estate. The defendant’s written statement, filed 
on August 6, 1923, denied that her late husband had conducted 
the alleged business on his own account, and allezed that his 
transactions were all joint and further alleged that she had through 
her attorneys proposed an amicable partition and had no objection 
to a partition, and that she had the right to bring a separate suit 
to recover her jewellery and a sum of Rs.50,000 on account of 
her husband’s life policy, which she said were on deposit with the 
plaintiffs. She further alleged that she would be entitled to de- 
mand accounts from the plaintiffs. Meantime, before filing her 
written statement, she had on June 4, 1923, filed a petition for a 


* receiver, alleging acts of waste against the plaintiffs, and that it 


was necessary that the books of account should be placed in in- 
dependent custody, and provision made for paying her Rs.50,000 
to provide for the costs of the suit, and for payment of a monthly 
allowance pending the suit. On this application affidavits were 
filed on both sides. ‘The date for hearing of the application was 
postponed by the Subordinate Judge from time to time. The 
first hearing în Court appears to have been on August 18. It 
was adjourned to August 25, and again was part heard. It was 
further heard on September 1, and September 3, and on the 
latter day the possibility of a compromise was mentioned to the 
Judge and it was adjourned to September 5. On September 
5 it appears that the defendant filed a petition assented to by the 
plaintiffs, praying for time for amicable settlement of the suit, 
and the Judge ordered an adjournment to September 15, and 
that “parties do file the petition of compromise on that date.” 
On the 3rd and 4th, memoranda of compromise were signed by 
the plaintiffs and counsel for the defendant. On September 15 


, the plaintiffs alleged that a compromise had been arrived at, while 


the defendant said that there was no concluded agreement. Even- 
tually the learned Judge, after several adjournments and after hear- 
ing oral testimony, decided on March 31, 1924, that an agree- 
ment had been concluded, that it bound the defendant, and made 
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a decree in accordance therewith, The High Court reversed this 
decision on December 18, 1924, holding that counsel had no 
authority to compromise the suit without express authority, an 

that it had not been shown that the defendant, a perdenashin 
lady, had consented to the compromise. 

The document in question was signed by Mr. Sircar as counsel 
for the defendant. He is a member of the English bar, admitted 
as an advocate of the High Court at Calcutta. He is a gentle- 
man of the highest reputation and has since occupied the position 
of Advocate-General of Bengal. Against his integrity, ability 
and experience nothing is suggested by either side. He was 
briefed by Mr. K. I. Dutt to appear on behalf of the defendant 
and support the petition for a recetver. It does not appear to be 
necessary for their Lordships to decide whether a brief to appear 
upon an interlocutory application such as this could of itself con- 
fer authority upon counsel so briefed to settle the whole action. 
Tt is obvious that briefs on some interlocutory applications could 
not possibly confer such authority. In other applications, and 
especially in motions for a receiver in a partnership suit, or on 
motions for an injunction, it has been common practice in this 
country for counsel to settle the whole suit, but whether they 
derive their authority solely from the brief on the motion may be 
open to question. In the present suit it js plain from Mr. Sircar’s 
evidence that settlement was under discussion between him and 
those representing the defendant from the very beginning. “As 
appears from the defendant’s written statement, it was the subject 
of complaint by her that her suggestion for an amicable settle- 
ment had been defeated by the alleged precipitate filing of the 
plaint by the plaintiffs. Their Lordships have no doubt from the 
whole course of the proceedings and the communications of the 
parties both with their own counsel and with one another that it 
was the intention to place Mr. Sircar in the same position and to 
arm him with ‘the same authority as though he had received the 
brief to conduct the entire suit. 


An agreement to compromise a suit must be established by 
general principles which govern the formation of contracts, though 
there are special rules governing its enforcement by the Courts 
which arise out of its intrinsic nature. If the agreement pur- 
ports to be concluded on behalf of one or both the parties by their 
respective legal advisers, the first two questions that arise, as on 
the formation of any contracts by agents, are:— 

1. Had the agent, the actual authority of his principal, ex- 

press or implied, to conclude the contract? 


2. If no actual authority, had he ostensible authority so as- 


to bind his principal against the other party, relying on 
ostensible authority? 
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An agreement to compromise a suit, however, almost neces- 
1930 sarily involves recourse to the further jurisdiction of the Court 
——. in which the suit is brought to effectuate the terms of the com- 

Bl ac promise. And in several cases in English law the Courts have re- 

r. fused to enforce the agreement of compromise where it has been 
RER established that the legal adviser had in fact no actual authority 

Dan to settle, or acted under some serious misunderstanding, so that 

7n to allow the other party to act upon an ostensible authority would 
Lord AMEN Pe to impose upon the Court an exercise of jurisdiction which 
would in fact work substantial injustice. Hence there may arise 
a third question:— 

3. Will the Court where the suit is compromised give effect 
to the terms agreed? 

Their Lordships approach the case bearing in mind that the 
questions in „issue have to be determined in accordance with the 
law in India, and that it by no means follows that implications of 
authority which are readily inferred in other countries ought to 
be established in the conditions which prevail in India. The 
first question that thus arises is:— 

1. Had Mr. Sircar actual authority of the defendant, ex- 
press or implied, to conclude the agreement of compro- 
mise? 

Their Lordships did not deem it necessary to call upon the 
Parties to discuss the question of express authority, though they 
must not be supposed to doubt its existence. They express no 
opinion one way or the other. They are of opinion that Mr. 
Sircar, as an advocate of the High Court, had, when briefed on 
behalf of the defendant in the Court of the Subordinate Judge 
of Hoogly, the implied authority of his client to settle the suit. 
Their Lordships have already said that he must be treated as 
though briefed on the trial of the suit. Their Lordships regard 
the power to compromise a suit as inherent in the position of an 
advocate in India. The considerations which have led to this 
implied power being established in the advocates of England, 
Scotland and Ireland, apply in equal measure to India. It is a 
power deemed to exist because its existence is necessary to effec- 
tuate the relations between advocate and client, to make possible 
the duties imposed upon the advocate by his acceptance of the 
cause of his client. The advocate is to conduct the cause of his 
client to the utmost of his skill and understanding. He must 
in the interests af his client be in the position, hour by hour, al- 
most minute by minute, to advance this argument, to withdraw 

ethat; he must make the final decision whether evidence is to be 

given or not on any question of fact; skill in advocacy is largely 
the result of discrimination. These powers in themselves almost 
amount to powers of compromise: one point is given up that 
another may prevail. But, in addition to these duties, there is 
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from time to time thrown upon the advocate the responsible task 


of deciding 


made to him. or on his 
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whether in the course of a case he shall accept an offer 


shall make an offer on his client’s 
ething less than the full claim or 
ten the decision must be made at 

ed or the advocate has to address 
ttlement will vanish. In such cir- 
kasno authority unless he consults 
ies are lost to the client. 


ese advocates in England, Scotland 
onsidered to have an implied power 
‘have received a brief. In England 
- Lordships will only refer to Shep- 
urt of Appeal, where Bankes L.J. 
yunsel has an apparent authority 
rs connected with the action, 
it.” The apparent authority 
existence of the ‘implied au- 
e is no less clear, and, indeed, has 
brity to go so far as to entitle the 
disregard the wishes of his client in 
further Lord President Inglis in 
’s Commentaries, S. 219, 10th Ed., 
_ the same as in England. 
e added. First, the implied autho- 
anage of office, a dignity added by 
barrister or advocate at law. It is 
client, to give the fullest beneficial 
he advocate. Secondly, the implied 
termanded by the express directions 
yas actual authority to settle a case 
3 of his client. If he considers such 
to the interests of his client, his re- 





lle to see why the above considera- 
advocate in India, whose duties to 
lsuit in no wise differ from those of 
d and Ireland. There are no local 
$ irable for the client to bave the 

rience and judgment. One 
o imply such a power would be a 
tegrity or judgment of the Indian 





cuca tes tions have been or indeed could be 


~ advanced, and their Lordships mention them but to dismiss them. 
It does not appear to be disputed that advocates practising in the 
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Presidency towns have such authority. It was decided in Allaha- 
bad in 1890 by Sir John Edge and the Full Bench in Jang Bahadur 
Singh v. Shankar Rai, that advocates of that Court have the im- 
plied authority. Sir Francis Maclean, in Calcutta in 1900, seems 
to have had no doubt as to the existence of the implied authority. 
Nundo Lal Bose v. Nistarini Dani’. The same view seents to have 
been taken in Patna in 1922 in Nilmoni Chaudhuri v. Kedar Nath 
Daga". No evil results have apparently ensued in India from the 
existence of this power in the instances mentioned. Their Lord- 
ships desire to confine their decision on this point to the case of 
advocates, whatever their qualifications, admitted as such by the 
respective appropriate Courts in India, who derive their general 
authority from being briefed in a suit on behalf of a client. 
Where the legal representative in Court of a client derives his 
authority from an express written authority, such as a vakalat- 
nama, different considerations may well arise, and in such cases 
their Lordships express no opinion as to the existence of any im- 
plied authority of the kind under discussion. 

It follows from what has been said that Mr. Sircar, who had 
been briefed on the application for a receiver and had intention- 
ally been armed with authority to act as though he had been 
briefed in the suit, had actual implied authority to settle the suit. 
He had received no instructions inconsistent with such authority, 
which at all relevant times must be taken to have been in existence. 


2. It becomes, therefore, unnecessary to consider in this case 
any question of ostensible authority, which only becomes relevant 
where the actual authority relied on does not exist. 


Their Lordships are further of opinion that the settlement 
signed by Mr. Sircar deals solely with matters connected with the 
suit and does not deal with matters collateral to it. They fur- 
ther think that the terms agreed are sufficiently certain to bind 
the parties, though it may happen that in working out the terms 
there may arise disputes between the parties which will require 
further adjustment. 

It thus appears that there was concluded between the parties 
a valid agreement compromising the action which either party, 
subject to any question as to the discretion of the Court, would 
be entitled to enforce. It is, however, necessary to deal with the 
contention that the plaintiff in the action was a perdenashin lady. 
and that it was not proved that she knew and approved the agree- 
ment made on her behalf. Their Lordships are satisfied that there 
can be no objection to the agreement on this score. The defend- 
ant was fully and continuously advised upon the whole proceedings 
by her son-in-law, Anath Roy, and his father, Jitendra Nath Roy.’ 

Ħ. L R. 13 All. 272 i ‘L L R 27 Cal 428 
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It is unnecessary to consider whether a purdanashin lady who by Om 

a free and intelligent act of her own employs a professional agent — 1939 

in a particular transaction is not deemed to confer upon him all = — 
the authorities which are ordinarily implied in such employment, Re iarra 
so that no further inquiry as to proof of agency is required. In v. 

the present instance their Lordships are satisfied that the lady was „Snan 
kept fully informed throughout of ‘all the various stages of the Dan 
negotiations, and was fully and intelligently aware that Mr. Sircar — — 
was clothed with authority to compromise the suit on her behalf, : 
and was in fact exercising his authority in the manner now com- 
plained of. Their Lordships therefore cannot agree with the view 
which found favour with the learned Judges on appeal that the 
lady had not been proved to have authorised the agreement. 

3. The only remaining question is whether the compromise 
should have been recorded and a decree made in accordance there- 
with under Order XXII, R 3, of the Code of Civil Procedure. 
The words of the rule do not in terms appear to confer a discretion 
on the Court, but their Lordships desire to say nothing to pre- 4 
judge a contention that the Courts retain an inherent power 
not to allow their proceedings to be used to work a substantial 
injustice such as emerged in the case of Neale v, Gordon Lennox 
In the present case no injustice of any kind was established, and 
as it was established that the suit had been adjusted either wholly 
or in part by a lawful compromise, it was the duty of the Court to 
record the agreement and pass a decree in accordance therewith. 

This is what the learned Subordinate Judge did, and in their Lord- 
ships’ opinion his decision was correct. The appeal should be 
allowed and the preliminary decree of the Subordinate Judge dated 
March 31, 1924, should be restored, and their Lordships will hum- 
bly advise His Majesty accordingly. The respondent must pay 
the costs here and in the Court below. ' 
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HIGH COURT 
KAUNSILLA AND ANOTHER (Applicants) 


versus 
DIP SINGH AND ANOTHER (Opposite parties) * Crm 
Limitation Act (IX of 1908), Art. 75—Instelment bond—Option to “1D 


se for whole amount werved—Right to sue for seperate instalment —— 
—Cause of ection—Accrual of, in each default. dely 19 


Where in a suit on an instalment bond executed by the de- Daran, J. 
fendant for payment of the money borrowed by instalments with 
"Civ. Rev. 152 of 1929 
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the option of recovering the whole amount in case of default, the 
plaintiff had waived the right to recover the whole amount andi 
claimed only certain instalments, beld, that under Art. 75 of the 
Limitation Act plaintiff was entitled to sue for the instalments as 
they fell due within 3 years of a particular default, but could 
not sue in future for the whole amount at once. 
Amolak Chand v. Bhole Nath, I. L. R. 35 ALL 45511 A. L. 
J. R. 664 referred to. 
Cmi Revision from an order of Basu Rama CHARAN 
Varma, Judge of the Court of Small Causes of Tilhar. 


Serkar Babadur Joberi for the applicants. 
B. Malik for the opposite parties. 
The following judgment was delivered by 


Datar, J.—There was an instalment bond executed by the 
defendant for payment of the money borrowed by instalments 
with the option of recovering the whole amount and in case of 
default of payment of any instalment, interest was recoverable 
id the option was exercised. The trial court dismissed the suit on 
the ground that it was instituted more than three years after 
the first default. Four payments were alleged by the plaintiffs’ 
creditor, but not believed by the court on a denial by the defend- 
ant. In my opinion the trial court has not paid proper attention 
to the form of the suit which is entirely for the recovery of 
certain instalments after waiving of the right which accrued to 
the plaintiffs to sue for the whole amount. The ruling in the 
case of Amolak Chand v. Bhola Nath' will therefore not apply, 
because the suit here is not for the whole amount in exercise of 
the option. Under Article 75 of the First Schedule of the Limita- 
tion Act where the benefit of the provision as to the recovery of 
the whole amount is waived, the cause of action accrues on each 
default idee suit for a separate instalment may be brought within 
three years of that particular default. The plaintiffs having waiv- 
ed the benefit of the provision will not be able to sue in future for 
the whole amount at once, but they are entitled to sue for the 
instalments as they fall due. The trial court further believed that 
Article 80 applied. In my opinion the bond is of the nature 
to which Article 75 will apply and not the general Article 80. 
In my opinion the plaintiffs have not lost their right to sue the 
defendants for the instalments as they fall due. 

The argument as to interest not being chargeable is correct. 
Interest is geable only in case where option is exercised. 

In the result, I set aside the decree of the trial. court, and 
decree the suit for Rs.40 with proportionate costs in both courts, 


Decree set aside 
TLL R 35 AlL 455211 A L J. R. 664 
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MOHAMMAD UNIS (Judgment-debtor) 
versus 
JANESHAR DAS anD oTHERs (Decree-bolders)* 
Civil Procedure Code (V of 1908), Or. 34, R. 4—Compromsise decree 


providing for mortgage money to be paid in instalmenis—Final dec- se 


ree under R. 5 mecessery—When period for peyment may be ex- 
tended. 

Where, with the consent of the ies, a compromise decree 
was passed, under Or. 34, R. 4 of Civil Procedure Code, for 
recovery of the mortgage money by instalments, such a compro- 
mise could have the effect of extending the period allowed for 
payment in accordance with the wishes of the parties and must 
not be strictly limited to the period of six months prescribed by 
R 2(6) of Or. 34. The parties having agreed that the decree 
should be drawn up under Or. 34, R. 4, the decree-holders were 
incompetent to apply for the sale of the property without obtain- 
ing in the first instance a final decree under Or. 34, R. 5. 

Askari Hasen v. Jabangivi Mal, 25 A. L. J. R. 107 referred to. 


ExecuTIon First Appeal from a decree of Banu Ray RAJESH- 
war SAHAI Subordinate Judge of Muzaffarnagar. 

M. Woaliullab, K. C. Mitel and Kedar Nath Sinba for the 
appellant. 

Pearey Lal Banerji and Girdberi Lal Agerwala for the res- 
pondents. 

The judgment of the Court was delivered by 


PULLAN, J.—The learned Judge does not appear to have ap- 
plied his mind to the facts of this case and to have dismissed the 
objection of the judgment-debtors quite wrongly. In the appli- 
cation for execution itself it was admitted that under the decree 
annual instalments have to be paid by July 31, every year and in 
case of non-payment of two consecutive instalments the interest 
was to be chargeable and the entire decretal amount was to be- 
come payable. ‘There is not a word in the judgment of the learn- 
ed Judge to suggest that he had in his mind the idea that there 
ought to be a default in the payment of two consecutive instal- 
ments. The whole order is based on the supposition that there 
was a default because the instalment was not paid on July 31, 
1923, but was accepted by the treasury on August 1,°1923. What 
happened on that date was that the judgment-debtors went to the 
treasury officer with the money and asked him to deposit it. The 
treasury officer wrote on the tender that on that day the treasury 

*E, F. A. 245 of 1928 
63 
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had beén closed at 12 o’clock and the amount could not be taken. 
The officer himself was present on that occasion. Presumably it 
being the last day of the month the treasury for the sake of con- 
venience was closed early so that the cash in hand might be counted. 
In any event the refusal of the treasury officer to take the money 
although it was tendered before four o’clock cannot amount 
to a default on the part of the judgment-debtors. The money 
was accepted the next day. Furthermore, it appears that the dec- 
ree-holder waived his claim to recover the whole amount even if 
he had one. Again he accepted the instalment paid on July 30, 
1924. The acceptance of these two instalments amounted to a 
clear waiver on his part. The learned Judge has not considered 
this point at all. Even the application for execution did not dis- 
close a cause of action for claiming the entire amount because two 
consecutive defaults were not even mentioned. The application 
as worded was misconceived and was premature. We would not 
however be disposed to reject the application on this score alone 
for the judgment-debtor himself admitted in his objection that the 
entire remaining decretal amount became due in a lump sum on 
July 31, 1926. Thus although the decree-holder made his appli- 
cation for execution under a complete misapprehension of the terms 
of the compromise decree there had actually been a default on the 
part of the judgment-debtor which would have authorised the 
decree-holder to apply for execution against the property in res- 
pect of the amount due on July 31, 1926. 

There is, however, another objection raised by the judgment- 
debtor which is in our opinion fatal to the decree-holder’s claim. 
The compromise contained the following prayer:— 

It is prayed that under Order 34, Rule 4 a decree may be passed 
for recovery of the money by instalments and in accordance with 
the aforesaid conditions. ~ 

On that application the court passed an order for a decree‘in 
the terms of the compromise under Order 34, Rule 4 of the Civil 
Procedure Code and a decree was prepared in that form. More- 
ever, it is apparent from the order of the court dated September 
5, 1916, that only one defendant agreed to the compromise, the 
other being absent, and there can be no question whatever that 
the order passed against thé other defendants was one under Or- 
der 34, Rule 4. The Judge of the court below who decided this 
matter in 2 manner as unsatisfactory as that in which he decided 
the other questions before him considered that the case was go- 
verned by the decision of a Full Bench of this Court in Askeri 
Hasan v. Jabangiri Mal’. As it happens both of us were parties 
to that decision. The point there decided was that where a com- 
promise decree provides for the payment of mortgage money in 
25 A L J. R 107 
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instalments and does not provide for payment on a fixed date 
within six months from the date of declaring the amount due, 
Order 34, Rule 6 has no application to the case. But in that case 
the parties had not agreed that the decree should be passed under 
Order 34, Rule 4, as they have in the present case. In our opi- 
nion this is an essential difference. We are aware of no decision 
to the effect that -a preliminary decree under Or. 34, 
Rule 4 cannot be passed in the terms of a compromise, and clearly 
such a compromise can have the effect of extending the period 
allowed for payment in accordance with the wishes of the parties, 
and must not be strictly limited to the period of six months pres- 
cribed by Rule 2 (b) of Order 34. This period can be extended 
at any time by the court and failing authority to the contrary we 
are of opinion that it can be extended by the parties themselves 
in a compromise which is accepted by the court. As the parties 
agreed that the decree should be drawn up under Order 34, Rule 
4 we are bound to assume that they were aware of the law which 
requires a final decree under Rule 5. (And there is no question 
that the court in passing the decree against all the defendants in- 
cluding those who were absent intended that the decree should be 
one under Order 34, Rule 4). The decree-holders therefore were 
obliged to apply for a final decree before they can proceed to exe- 
cution and og were debarred from making an application for 
sale in an execution court. 


A further point was raised on behalf of the jugdment-debtor, 
namely, that this decree has abated. One of the decree-holders, 
Ugar Sen, died in the year 1919 and no steps were taken within 
six months to substitute the name of his son in the decree. On 
the other hand the judgment-debtor continued to make his annual 
payments to the son, Janeshar Das, up to the year 1924, and fur- 
thermore this is a case of a joint Hindu family, and we are unable 
to hold under those circumstances that the decree abated because 
the son of one of the deceased members of the family did not have 
his name substituted for that of his father within six months of 
the latter’s decease. But the decision of this point is not material 
to the present case, as we are of opinion that the decree-holders 
were incompetent to apply for the sale of the property without 
obtaining in the first instance a final decree under Order 34, 
Rule 5. 


. We accordingly allow this appeal with costs and allow the 
objection of the judgment-debtor and order that the application for 
- execution be dismissed with costs. 
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ba L. HUDSON (Appellant) 
1929 VETSHS 


ae OFFICIAL LIQUIDATOR OF THE DEHRA DUN 

L MUSSOORIE ELECTRIC TRAMWAY CO., (IN 

= LIQUIDATION) (Opposite perty)* 

` Companies Act (VII of 1913), Sec. 2 (ii) and Sec. 235—Anditor ap- 
at general meeting of shere-bolders but not mentioned as 
officer of the Compeny in Articles of Assoctation—Articles of Asso- 
ciation granting indemnity to officers except with regerd to their 
wilful acts and defoults—Loss due to neglect of suditors—Andtors 
held not officers and not entitled to indemnity—Wful acts ‘or 
defenlts”, meening of the expression—Anditor passing over manifest 
illegal! peyments—Liability to recoup Com peny. 

s The auditors of a Company appointed at the general meeting 
of the shareholders were not mentioned in the Articles of Asso- 
ciation as officers of the Company, but under Article 118 “every 
director, officer or servant of the Company” was entitled to an 
indemnity out of its funds except with regard to their own 
“wilful acts or defaults”. 

In an application by the Official Liquidators under Sec. 235 
of the Indian Companies Act against the auditors it was con- 
tended that the auditors were officers of the Company and as 

` such were entitled to indemnity under Article 118. 

Held, that the auditors could not claim to be officers of the 
Company within the purview of Art. 118 of the Articles of 
Association. 

Re London end General Benk, [1895] 2 Ch. 166, Kingston 
Cotton Mill Co., [1896] 2 Ch. 279, In re Western Connties 
Steam Bakeries © Milling Co., [1897] 1 Ch. 617, distinguished. 
Connell v. The Himeleys Bonk, 1. L. R. 18 All 121895 A. W. 
N. 136, In re City Equitable Fire Insurance Co. Ltd., [1925] 1 
Ch. 407 explained. 

The adjective ‘wilful’ in “wilful acts or defaults” has evidently 
been used as a description and not as a definition. The idea 
intended to be conveyed is that the default is occasioned by the 
“exercise of volition or as the result of the non-exercise of will due 
to supine indifference, although the defaulter knew or was in a 
Position to know that loss or harm was likely to result. ‘The 
word does not necessarily suggest the idea of moral turpitude. 
The elements of accident or inadvertence or honest error of judg- 
ment have also to be eliminated. The default must be the result 

° of deliberation or intent or be the consequence of a reckless 
omission. ‘“Wilful default’ is therefore indicative of some mis- 
conduct in the transaction of business or in the discharge of duty 
by omitting to do something either deliberately or by a reckless 

*L. P. A. 101 of 1929 
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disregard of the fact whether the act or omission was or was not 
a breach of duty. __ 

Tonder w. Tie Griat Western Ry. Co., [1905] 2 K. B. 532, 
Grabem v. Belfast end Northern Counties Ry. Compeny, [1901] 
21. R. 13, In re City Equitable Fire Insurance Co., [1925] 1 Ch. 
407, The Queen v. Senior, [1899] 1 Q. B. 283, The Queen v. 
Downes, [1875] 1-Q. B. D. 25, Lewis v. The Great Western Ry. 
Co., [1895] 3 Q. B. D. 206 referred to. 

Held, further, that the auditors had committed wilful acts 
or defaults by their determined policy to get through their 
work as easily as possible by their deliberate abstention to exa- 
mine the documents, to think over. the real meaning of dubious 
transactions and to make proper business enquiries before passing 
illegal payments and as such were liable in damages under Sec. 
235 of the-Companies Act. 

APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. Justice MUKERJI. 


W. W. K. Page (with him M. L. Agerwale and Hazari Lal 
Kapoor) for the applicant. 

Kailas Neth Katju and Kemlakenis Verma for the opposite 
party. 

The facts of the case were as follows:— 

The Dehra Dun Mussoorie Electric Tramway Company was 
registered on August 23, 1921, and obtained permission <o 
commence business on October 21, 1921. The Company was 
floated by one T. Beltie Shah Gilani, who became its Managing 
Agent and ex-officio Director. By the Articles of Association 
Messrs. Neison Dignasse and Co. were appointed its auditors. 
They audited the accounts of the Company for the purpose of 
the Statutory report and the first balance-sheet for the period end- 
ing with March 31, 1923, and the second and the last balance- 
sheet for the period ending March 31, 1924. After March 31, 
1924, the company’s accounts were not audited. An application to 
wind up the Company was made in January 1926 and the 
Company was ordered to be wound in March 1926. 

Subsequently the Official Liquidators applied under Sec. 235 
of the Companies Act against the auditors alleging that the Com- 
pany had suffered damage owing to the auditors’ misfeasance and 
breach of trust in passing false accounts.. The application was 
defended by Mr. Hudson, one of the partners of the firm of 
auditors. Several pleas were raised in defence on law and facts 
and it was contended, tater alia, that the auditor was an officer 
of the Company and was protected by Art. 118 of the Articles 
of „Association. The relevant portions of the Articles of Asso- 


ciation were as follows:— 
7. INDEMNITY oF Directors &c. 
118: Every Director, officer or servant of the Company shall be - 
indemnified out of its funds against all costs, charges, expenses, losses 
and liabilities incurred by him in the conduct of the Company’s business 


Fata T 
Wa 


$02 HIGH COURT [1930] 


or in the discharge of his duties and no Director or officer of the Company 
shall be liable for the acts, defaults or omissions of any other Director or 
officer or by reason of his having joined in any receipt for money not 
received by him personally or for any loss on account of defect of title 
to any property acquired by the Company or on account of the insuffi- 
ciency of any security in or upon which any moneys of the Company 
shall be invested or for any loss incurred through any banker, broker or 
other agent or upon any ground whatever other than his own wilful 
acts or defaults. 
2. AUDIT 

127. Once at least in every year after the year in which the Com- 
pany is incorporated the accounts of the company shall be examined and 
the correctness of the balance-sheet and profit and loss account ascertained 
by a certified Auditor or Auditors. In the case of books of accounts 
kept at any place outside India the auditors may accept the certificate 
with relation thereto of any officer of the Company or other person and 
without verification thereof. i 

128. The Auditors may be Members of the Company but no Direc- 
tor or other officer of the Company shall be eligible during his continuance 
in office. 

129, The first Auditors of the Company may be appointed by the 
Directors before the Statutory Meeting and if so appointed shall hold 
office until the first Annual General Meeting unless previously removed by 
a Resolution of the shareholders in General Meeting in which case the 
shareholders at such meeting may appoint auditors. 

130. The Auditors shall be appointed by the Company at the 
Ordinary General Meeting in each year. 

131. Any auditor shall be eligible for re-election on his quitting 
office. Í 


132. If any casual vacancy occurs in the office of auditor it may 
be filled up by the Board. 


133. The remuneration of the auditors shall be fixed by the com- 
pany in General Meeting except that the remuneration of any Auditors 
appointed before the Statutory Meeting or to fill any casual vacancy 
may be fixed by the Board. - 

134. Every auditor of the Company shall have a right of access 
at all times to the books of accounts and vouchers of the Company and 
shall be entitled to require from the Directors and officers of the Com- 
pany such information and explanation as may be necessary for the 
performance of the duties of the Auditors and the Auditors shall sign a 
certificate at the foot of the balance-sheet, stating whether or not all 
their requirements as Auditors have been complied with and shall make 
a report to the Shareholders on the account examined by them and on 
every balance-sheet laid before the Company in General Meeting during 
their tenure of office and in every such report shall state whether in their 
opinion the balance-sheet referred to in the report is properly drawn up 
so as to exhibit a true and correct view of the state of the Company’s 


` affairs as shown by the books of the Company; the balance-sheet shall be 


signed on behalf of the Board by two of the Directors of the Company 
and the Auditor’s report shall be attached to the balance-sheet and such 
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report shall be read before the Company in General Meeting and shall be Civ. 

open to inspection by all shareholders. eon 
Mukerji, J. repelled all pleas and ordered the auditors to con- = —— 

tribute a large sum to the assets of the company as compensation. Č oi 


` On appeal W. W. K. Page of the Calcutta bar, (with him M. L. Pichia 


Agesrwala and Hazari Lal Kapoor) for the appellant, submitted that the Dema Dun 
real management of the Company vested in the hands of the Managing Momoorw 
Agent, who had also powers to sign cheques for the Company. The ELacraic 
duties of the auditors of the Company were not to conduct the business 
of the Company but to watch and see that the business of the Company 
was conducted properly. Section 145 (2) of the Companies Act com- 
prised all the statutory duties of an auditor, which consisted in making a 
report on the accounts of the Company. A company could contract 
with its auditors as regards their duties. In this case there was no 
written contract, hence to ascertain their duties, the Articles of Asso- 
ciation had to be looked into. The counsel cited In re Brezilien Rubber 
Plantations end Estetes Lid., [1911] 1 Ch 425 at 440, In re City 
Equitable Fire Inswrence Co., [1925] 1 Ch. 407 at 498 and 499 to show 
that the Company could enter into a contract with its Directors and 
Auditors as regards their duties either by a written agreement or by 
making provisions in the Articles of Association. The auditors were 
officers within the meaning of Art. 118 of the Articles of Association 
and were protected. 


The definition of an officer in Section 2, Sub-section 11 of the Indian 
Companies Act was meant simply to be a guide in construing the Act 
and could not be used in construing the Articles of Association or in 
determining the relations contractual or otherwise of an individual 
(to wit an auditor) employed by the Company with the Company. 
The Act laid down that an auditor was not an officer of the Company 
for the purposes of the Act except for Sections 235, 236 and 237, the 
reason being that all the sections of the Act, whenever the word “officer” 
occurred, referred to the management of the business of the Company 
and obviously it would not be a part of the duties of an auditor to 
take part in such management, but thereby an auditor did not cease to be 
an officer. By Section 144 of the Act a company was bound to appoint 
an auditor or auditors to hold office until the next annual general 
meeting. An officer was a person who held an office. There could be 
no other meaning to the word. Hence an auditor, who held an office, 
was an officer of the Company. He cited Im re London and General 
Bonk, [1895] 2 Ch. 166 at 168, 169 and 172, Im re Kingston Cotton Mill 
Co., [1896] 1 Ch. 6 at 12 (in this case the indemnity clause did not men- 
tion auditors specifically), In re Kingston Cotton Mill Co., [1896] 2 Ch 
279, In re Western Counties Steam Bankeries end Milling Co., [1897] 1 
Ch. 617 at 618, 627 and 631, Connell v. The Himaleys Benk Lid., 
[1895] L L. R 18 All. 12 and 18 L C. 997. 


[Cuer Justice—In 1895 the Companies Act of 1885 was in 
force in which the word “officer” was not defined, hence the High 
Court’s decision ran parallel to English decisions, but now we are 
hampered by the definition of “officer” contained in the-Act of 1913.] 
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He further submitted that in determining whether a person was 
or was not an officer of the Company it had to be seen whether he was 
permanently employed or casually in order to do a particular work, and 
whether he performed the functions of an officer. Here the auditors 
were apparently appointed by shareholders at a fixed remuneration and 
there was continuity of office. It was possible for the parties to have 
contracted that the auditor will not be an officer of the Campany but 
that was not done. Their duties were such that they would necessarily 
become officers of the Company; without the performance of their office 
the Company could not exist, it could not declare dividends and could 
not carry on business from year to year. 

As to the meaning of the words “wilful acts or defaults” in Art. 
118 he submitted that the act or default must be intentional. He re- 
ferred to Clerk and Lindsell on Torts (7th Edition) p. 12, EWiot v. 
Turner, 13 Sim. 485=60 Eng. Rep. 185 (188), The Queen v. Downes, 
[1875] 1Q. B. D. 25 at 29 and The Queen v. Senior, [1899] 1 Q. B. 283. 


The act must not be done’ by mere accident or inadvertence. A 
man’s mind must be directed to the act and he must know that what he 
was doing was a breach of duty to which he shut his eyes, that 
is to say, it must be wilful misconduct. “Wilful” meant that a person 
knew what he was doing and intended to do it. It would amount to 
“wilful neglect or misconduct” if the person does what he intends to do 
recklessly and without regard to its consequences, knowing what those 
consequences are likely to be. 

Forder v. G. W. Ry. Co., [1905] 2 K. B. 532 at 535. “Wialful act 
or default” was defined in In re City Equitable Fire Insurance Co. Lid., 
[1925] 1 Ch. 407 at 430, 434, 441, 517, 518, 520 and 527. 

[Sen, J.—There are three elements:—(1) Knowledge of duty, (2) 
Conscious violation of that duty, (3) Recklessness of consequences. | 

Article 118 protected against consequences arising from mere error 
of judgment or even negligence. He next cited. 


Tamboli v. G. I. Pesinsuler Ry. Co., 55 L A. 67=26 A. L. J. R 
$45. 

In dealing with specific items he submitted that the Company had 
failed to prove the loss and the burden of proving it lay on the Official 
Liquidators. He cited 14 Ch. D. 660, In re Windsor Steam Coal Co. Lid., 
[1928] Ch. D. 609. 

In re Windsor Steam Coal Co. Lid., [1928] Ch. D. 609. 

Kailas Nath Katju (with him Komlakente Verma), for the Off- 
cial Liquidators, said that this case was of great public importance and 
its decision would be a guide to the auditors as to the way in which 
they should discharge their duties and act as a check on the manage- 
ment. The primary duty of an auditor was to check the accounts 
and make a report showing whether the accounts submitted for their 


_ audit were true and correct accounts. 


He submitted that an auditor was not an officer of the Company 
under the Act, nor was he an officer under the Articles of Association. 
The auditor could not take advantage of any provision or suffer under 
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any provision unless it could be shown that a particular provision applied Cv 
to him indubitably. The Act was very clear on the point and the Tose. 
history of the Companies Act and Indian legislation would show that 22 
for the purpose of law in India an auditor was excluded from the L Homon 
term “officer”. Act of 1882 did not include the definition of an +. 
“officer”. Prior to the enactment of the Companies Act of 1913 the gonea 
Indian Courts followed the English decisions in which the question Dama Dun 
arose in connection with misfeasance proceedings and was whether Mussooam 
the conduct of an auditor should be investigated at a regular, Etacrarc 
trial or in summary proceedings under the misfeasance section /*AMWAY Co. 
It was held that for the Purposes of that section an auditor was an 

officer of the Company, i.e, he was chargeable under the misfeasance 

section, The English decisions were careful to note that an auditor was 

an officer of the Company for this limited purpose only and grave doubts 

were expressed as to whether he would be an officer for any other pur- . 
pose, There being no established course of decisions the Indian Legisla- 

ture took one point of view and drew a distinction between an auditor 

and an officer of a Company as in Se tion 144 of the Indian Company’s 

Act, In no sense of the term could an auditor be styled as an officer. 

An officer of a company would be a person who had a hand in the 
management of a campany, while an auditor could possibly have no hand 

in it. He came at the end of the year to see whether the Directors and 

officers of the Company had behaved well and whether the accounts 

had been kept properly. The frame of the articles, as divided into 
different heads, clearly showed that Article 118 was never meant to 
apply to auditors. The manner of audit and the duties of an auditor 

were dealt with under different heads altogether. The word officer in 

the Act and in the Articles should be construed in the same sense. A 
company could adapt Table A attached to the Act as its articles 

of association and the same definitions as given in the Act would apply 

to Table A. When a company framed its own Articles of Association 

it did so by the authority ofthe Act and the different provisions con- 

tained in the Act would be applicable to such Articles of Association. A 

great confusion would. prevail if it were otherwise. A company was 

bound to appoint an auditor under Section 144 of the Act and it could 

not appoint one class of auditors under the Act and another class 

under the Articles of Association. If an auditor so appointed was not 

an officer of the Company under the Act « fortiori he would not be an 

officer under the Articles of Association. He cited: 


Leeds Estate Building and Investment Co. v. Shepherd, [1887] 36 
Ch. D. 787. 

The Union Bank Allabsbad Lid.—In the mattar of, 23 A. L. J. 
R. 473. 

Dealing with the question of neglect he submitted that “wilful 
neglect” was altogether different from “wilful act”. An act was 
neutral, It might amount to negligence or it might not. Also “wilful . 
act” was not the same thing as “wi misconduct’, ‘“Wilful act” 
was merely an act of a “free agent”. ‘Wilful negligence” or “wilful 
misconduct” would be something more and worse than mere “negli- 
gence” or-“misconduct” which in their turn would be something more 
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than “wilful act”. In City Equitable Case (pages 516 and 521) a 
sharp distinction was drawn between “wilful act” and “wilful neglect”. 
Precisely the same language as in Article 118 was used in the case, In re 
City of London Inturence Co., Lid., [1925] 41 T. L. R. 521 which dis- 
tinguished the, City Equitable case by holding the auditors liable. 


~ Breach of duty was the same thing as the breach of trust and the 


auditors were bound in dealing with the Company’s accounts to take 
as much care as if they were his own. He cited: 

In re Brazilian Rubber Plantations and Estates Lid., [1911] 1 Ch. 
425 at 440. 

He submitted further that when the C8mpany came into liquida- 
tion new rights and liabilities would arise as held in The Union Benk 
Allababad—In the matter of, 23 A. L. J. R. 473 and the court would com- 
mence to exercise its powers principally for the benefits of the inter- 
veners, ie. the creditors of the Company. Section 235 of the Indian 
Company’s Act was not controlled by any contract between the com- 
pany and its auditors. The court’s clear duty was to find, as laid 
down in the Section, whether the auditor had committed any act of 
negligence or breach of duty, and if so, to assess damages against him. 

The following judgment was delivered:— 

- This is an appeal from the decision of Mr. Justice Mukerji 
who, on February 26, 1929, ordered Mr. Hudson and Mr. Dig- 
nasse, members of the late firm of Messrs. Neison Dignasse & Co., 
to pay the sum of Rs.89,812-8-0 to the Official Liquidators of the 
Debra Dun Electric Tramway Co. in liquidation. 


The proceedings were under Section 235 of the Indian Com- 
panies Act of 1913. 

Before proceeding to consider the five charges which were 
discussed before us we must give a brief outline of the disastrous 
history of this Company. It was registered on August 23, 1921, 
and obtained permission to commence business on October 21, 
1921. It was formed to acquire a concession from Mr. Beltie Shah 
to construct an electric tramway. It was proposed to issue 22 
lacs of Preference and 28 lacs of Ordinary shares. Mr. Beltie 
Shah became the Managing Agent invested with such wide powers 
as the drawing of cheques on the Company’s behalf. By March 
26, 1926, the undertaking was in an insolvent condition and a 
compulsory winding up order was passed. Official Liquidators 
were appointed on April 8, 1926, and they commenced to look 
into the affairs of the Company. They came to the conclusion 
that Beltie Shah had pursued a systematic course of bleeding the 
Company whenever opportunity offered, and that he did this 
by making various ‘fraudulent agreements with other persons 
whereby they were supposed to be legally entitled to receive sums 
of money by way of commission or brokerage, and that certain 
advances, purporting to be made by him to third persons, were 
in fact not so made and the money was intercepted by him. Be- 
yond all doubt he habitually put himself in funds by drawing 
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cheques upon the Company’s account, and the irregularities com- O: 
mitted by Mr. Beltie Shah with the Dehra Dun branch of the ae 
Allahabad Bank were the subject of an action by the Official —— 
Liquidators against the Bank, which action we have been informed L Huron 
by counsel has been settled by payment by the Bank to the Off- Ormuz. 
cial Liquidators of a very considerable sum of money. Mr. Beltie Havmaron 
Shah was by an order of Mr. Justice’Mukerji of April 2, 1929, Darma Dun 
ordered under Section 235 to refund to the Company sums of 
money amounting to more than three lacs of rupees. 


The audits for which Mr. Hudson is responsible are:— 

1. The audit for the statutory report of April 10, 1922. 

2. The audit of the Company from its inception to March 
31, 1923, and 


3. The audit of the Company from April 1, 1923 to 
March 31, 1924. 

The learned Judge speaks of the second and third audits as 
the first and second regular audits respectively, and when re- 
ferring to the audit for the statutory period, he refers to it by 
that name. We propose to follow the same plan. 

The first regular audit is dated August 16, 1923. It was 
made by Mr. Dignasse,-and the second regular audit made by 
Mr. Hudson is dated December 10, 1924. In each case, a clerk 
or clerks of the Auditors went to Dehra Dun and examined the 
books of the Company, and having spent what time was consi- 
dered necessary, brought back such materials and notes to their 
principals as appeared to be of importance. The audit was then 
taken up by either Mr. Dignasse or Mr. Hudson. 

The first point that was urged before us was that by virtue 
of Article 118 of the Articles of Association, the Auditors were 
entitled to the indemnity therein contained, by virtue of their 
being officers of the Company. If they were in law officers ot 
the Company, they would be entitled to an indemnity out of the 
funds of the Company except in‘ regard to their own “wilful acts 
or defaults”. The Official Liquidators’ contend, first, that the 
Auditors are not officers within the meaning of that Article, and 
even if they were officers, the facts disclose that the loss to the 
Company has been occasioned by their wilful act or default. The 
Article has been set out at length in Mr. Justice Mukerji’s judg- 
ment and need not be repeated here. 

. The three classes of persons entitled to indemnity are “Direc- 
tors, Officers or Servants”. The Auditor as such is not specifically « 
included, and reliance has been placed by the Liquidators upon 
the definition in Section 2(#) of the Act which they urge was 
intended as regards India to lay down definitely that an auditor 
should not be regarded as an-officer of any Indian Company ex- 
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cept in the three instances, Sections 235, 236 and 237, in which 
he is intentionally included. The actual text of Section 2 (11) is 
“Officer” includes “Any Director, Manager or Secretary”, but save 
in Sections 235, 236 and 237 does not include “an Auditor”. 
Some criticism has been directed to that part of Mr. Justice Mu- 
kerji’s judgment in which he discusses Article 118. He says the 
whole article deals with the “conduct of the Company’s business”, 


Erce and his view is that such a phrase is inapplicable to the case of an 
Taamewar Co. Auditor. It is however to be noticed that there is an alternative, 


“Or in the discharge of his duties”. If “Auditor” had been in- 
cluded with “Director, Officer or Servant”, he could certainly 
have claimed an indemnity subject to the exception of “wilful 
acts or defaults” in respect of the discharge of his duties. We 
however agree with the learned Judge that there is not in Article 
118, nor in any of the Articles 127-134, any phrase which can 
be construed as showing that the Auditors were to be regarded as 
officers. Article 128, whilst permitting the Auditors to be mem- 
bers of the Company, prescribed that “No Director or other 
Officer of the Company shall be eligible during the period of his 
continuance in office”. It is true that the word “Office” is used 
in relation to the eppointment of an Auditor, but we regard that 
word as being used in the sense of the word “Officism” meaning 
service, function, duty, business appointment. 

The question has arisen in various cases. ‘The principal ones 


to which we were referred were:— 


In re London and General Bank! the auditors were appointed 
by a banking company in pursuance of Section 7 of the Compa- 
nies’ Act, 1879. They were spoken of as officers of the company 
in the Articles of Association. The question which arose in the 
case was whether an auditor of the Bank could be properly regarded 
as an officer within the meaning of Section 10 of the Companies’ 
Act of 1890. Lindley, L. J. observed that in order to decide that 
question one must consider what an auditor is, how he is appointed, 
by whom he is paid and what his duties are. He found that he 
was appointed by the Company, that he was paid by the company 
and his position was described in the Articles as that of an officer-of 
the company although he was not a servant of the directors, but, on 
the contrary, was appointed by the company to check the directors. 
He concluded that an auditor af a banking company was an 
officer within the meaning of the Section. Lopes, L. J. also took 
the same view but he rested his decision inter alis upon the fact 
that an auditor was made liable for misfeasance in Section 10. If 
an auditor might in collusion with the directors prepare a false 
account which would involve a misapplication of the assets, this 
would amount to a breach of duty and it will be permissible to con- 

’ 1[ 1895] 2 G H. 166 
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clude from this that an auditor would be an officer within the “™ 
meaning of Section 10. 1929 
The present case differs from the ruling referred to above — 
inasmuch as the auditor has not been mentioned in the Articles Len HUDSON 
of Association as an officer. OrrxuL 
The last mentioned case has been followed in Kingston Cotton Lacmatos 
Mill Company’, in re Kingston Cotton Mill Company by the Mumoom 
court of appeal and in re Western Counties Steam Bakeries and _ Exvzcrax 
Milling Company’. In re Kingston Cotton Mill Compeny’ Lindley, ™™“v47 & 
L. J. observed: 
5 The duty of an auditor generally was very carefully consi- 
dered by this Court is re London end General Benk and I cannot 
usefully add anything to what will be found there. It was 
there pointed out that an auditor’s duty is to examine the books, 
ascertain’ that they are right, and to prepare a balance-sheet 
showing the true financial position of the company at the time 
to which the balance-sheet refera. 
It is therefore not necessary that an auditor should be associated 
in the internal administration or management of the company. 
In re Western Counties Steam Bakeries and Milling Company’ the 
question arose whether the auditors could properly be made res- 
pondents to a misfeasance summons. Sterling, J. answered the 
question in the affirmative. The matter was dealt with by the 
court of appeal. Lindley, L. J. observed as follows:— 
An auditor may or may not be an officer of the Company. 
So may anybody else—e.g., a banker or solicitor. Prima facte 
such persons are not officers, But to be an officer 
there must be an office, and an office imports a recognised posi- 
tion with the rights and duties annexed to it and it would be an 
abuse of words to call a person an officer who fills no such posi- 
tion either de jure or de facto but who happens to do some of 
the work he would have to do if he were an officer in the pro- 
per sense of the word. 
It follows that an auditor who is casually called in to do the work 
of auditing is not an officer; but the same cannot be said with 
reference to persons who have been appointed auditors in a general 
meeting of the shareholders. - f , 2 
` In re Kingston Cotton Mill Company’, Vaughan Williams, J. ` 
is reported to have observed: Pees as 
I waht to say generally of ‘auditors that. I have no doubt myself 
but that auditors who have to perform that duty are not only 
in this case but in all cases, officers of the company. 
It ap to us that the proposition has been expressed a little too 
widely and is not supported either by appeal to facts or by autho- ° 
rity. This view does not appear to have been adopted by the court 
of appeal, which was composed of a very strong Bench consisting 
251896] 2 C H. 279 at 284 and 288 81896] 1 GC HL 6 
4[1897] 1 C. H. 617 at 625 i 
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of Lord Hershchell, A. L. Smith, L. J. and Righby, L. J. While 
affirming the conclusion of the trial court, the court of appeal ap- 
pears to have rested its decision mainly upon the decision i re 
London and General Bonk}. This matter had come up before this 
Court in Connell v. The Himalaya Bank’. It was contended in this 
case that no one could be an officer of the company within the 
meaning of that section unless he had control of the business of the 
company and of the monetary dealings of the company. There 
was no statutory definition of an officer in Act VI of 1882. It 
was held by Edge, C.J. and Banerji, J., that where a person had 
not been casually called in on an occasion arising for the services 
of an auditor, but he was the auditor appointed at the general 
meeting of the company in accordance with the provisions of Act 
VI of 1882, he was an officer of the company within the mean- 
ing of Section 214 of Act VI of 1882. 


In re City Equitable Fire Insurance Company Lid.’ the ques- 
tion arose whether an auditor could be held liable for misfeasance. 
The question whether an auditor was an officer of the company 
was not decided. 


The general result of the decisions is that where an auditor 
has beeri appointed by a limited liability company at a general 
meeting of the shareholders, he must be taken to be an officer 
of the company. It is not absolutely necessary that he should be 
mentioned as an officer in the articles of association. If things 
stood here, we might have felt considerable difficulty in holding 
the contrary. But we are confronted with the following facts:— 
The term ‘officer’ had not been defined in Act VI of 1882, but in 
Connells case it had been held that an auditor was an officer of the 
Company. ‘There was a long train of reported English decisions 
in support of the same view. We find however that the legislature 
has introduced a statutory definition of the term ‘officer’ in Sec- 
tion 2, Clause II of Act VII of 1913 which. says that ‘officer’ 
includes any director, manager or secretary but, save in Sections 
235, 236 and 237, does not include an auditor. We are bound 
by this statutory definition. In enacting Act VII of 1913 the 
legislatiire seems to have consciously departed from the view 
which had been taken in decided cases in the past so far as this 
country was concerned. - 

We hold therefore that an auditor cannot claim to be an 
officer within the purview of Article 118 of the Articles of Asso- 
ciation. 

We are therefore of opinion that the auditors cannot avail 
themselves of the protection given by Article 118, but inasmuch 
as this opinion may be wrong, we propose to say, with respect to 

[1895] L L R. 18 AIL 12=1895 A. W. N. 136 . 
6[1925] 1 C H. 407 
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any charges that may be proved, whether Mr. Hudson would be 
entitled to an indemnity on the assumption of an auditor being an 
officer. 

It will therefore be convenient at this stage to consider the 
second point of law raised, viz., what is the meaning to be attached 
to “wilful acts or defaults” on the assumption that the auditors 
were officers? 

The adjective ‘wilful’ in ‘wilful acts or defaults’ has evi- 
dently been used as a description and not as a definition. The 
idea intended to be conveyed is that the default is occasioned by 
the exercise of volition or as the result of the non-exercise of will 
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due to supine indifference, although the defaulter knew or was. 


in a position to know that Íoss or harm was likely to result. The 
word does not necessarily suggest the idea of moral turpitude. 
We have also to eliminate the elements of accident or inadvertence 
‘or honest error of judgment. The default must be the result of 
deliberation or intent or be the consequence of a reckless omission. 
“Wilful default’ therefore is indicative of some misconduct in the 
transaction of business or in the discharge of duty by omitting to 
do something either deliberately or by a reckless disregard of the 
fact whether the act or omission was or was not a breach of duty. 
The above view is amply supported by authority. Forder v. 
The Great Western Railway Company’ was an action for damages 
against a Railway Company for the arrival of a parcel in a damaged 
condition, which parcel had been consigned by the plaintiff on the 
terms of a consignment note for goods to be carried at owner’s 
risk. The question which arose in the case was whether there 
had been ‘wilful misconduct’ on the part of the servants of the 
defendant’s company. Lord Alverstone, C.J. observes as follows 

at page 535:— 
I am quite prepared to adopt with one slight addition the 
definition of ‘wilful misconduct’ given by Johnson, J., in Grabem 
v. Belfast and Northern Counties Railwey Company, [1901] 
2 L R, 13, where he says ‘wilful misconduct’ in such a special 
condition means misconduct to which the will is a party as con- 
tradistinguished from accidents and is far beyond any negligence 
even gross or culpable negligence and involves that a person 
wilfully misconducts himself who knows and appreciates that 
it ia wrong conduct on his part in the existing circumstances to 
do or to fail or omit to do (as the case may be) a particular 
thing and yet intentionally does or fails or omits to de or per- 
sists in the act, failure or omission regardless of consequences. 
The addition which I would suggest is “or acts with reckless 
carelessness, not caring what the results of his carelessness may 

be”, 
Pollock, M.R. agrees with the definition quoted by Lord Alvers- 
tone and with the addition he proposes to make and is of opinion 
Tr1905] 2 K B. 562 [1901] 2 L R. 13 
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that this definition is in close accord with the previous decisions 

on the subject. (Re City Equitable Fire Insurance Compeny). 

The Queen v. Senior’ was a case against a father for manslaughter 

of his child by wilful negligence under Section 1 of Prevention of 

Cruelty to Children Act, 1874. Lord Russell, C. J. held (p. 

290) that ; 

wilfully means that the act is done deliberately and intentiopally 
not by accident or madvertence but so that the mind of that 
person who does the act goes with it. 

In a similar case, The Queen v. Downes’, Lord Coleridge, C. J. is 

to have observed as follows: P : 

By wilful neglecting I understand an intentional and delibe- 
rate abstaining from providing the medical aid knowing it to be 
obtainable. 

In re City Equitable Fire Insurance Compeny which has al- 

ready been referred to, Romer, J. observes at page 434 that 

an act or omission to do an act is wilful where the person of 
whom you are speaking knows that he is doing and intends to 
do what he is doing. But if that act or omission amounts to 
a breach of duty and therefore to negligence, is the person guilty 
of wilful negligence? In my opinion that question must be 
answered in the negative unless he knows that he is committing 
and intends to commit a breach of his duty or is recklessly care- 
less in the sense whether his act or omission is or is not a breach 
of duty. 

Warrington, L.J. quotes with approval a passage from the judg- 
ment of Bramwell, L.J. in Lewis v. The Great Western Railway 
Company”, which runs thus:— 

Wilful misconduct means misconduct to which the will is a 
party—something opposed to accident or negligence; the miscon- 
duct, not the conduct, must be wilful. p 

Sargant, L.J. was of the same opinion (page 529) and held 
that 
the word ‘wilful’ connoted that the person ‘was consciously act- 
ing or failing to act in a reprehensible manner. If an officer 
failed to give a consideration to the question of his duties, acted 
recklessly and without caring whether he was fulfilling them or 
not’, such an ‘officer could not be protected’. 
But he adds: 

In my judgment these were words which would excuse an 
officer if through mere inadvertence or error of judgment and 
while erideavouring honestly to carry out his duty he does or 
omits to do something which apart from these words might 

i have rendered him liab 
We adopt the rule laid down above as specially applicable to this 


case, 


We may now come to the specific charges. The first is a 


*[1899] 1. Q. B. 283 11875] L R. 1 Q B. D25 
10[1895] L. R. 3 Q. B. D. 206 
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simple one. Two persons, Messrs. Bechtler and Bodycot, induced Cva 
he Ex-Maharaja of Nabha to subscribe for shares of the face  },,, 
value of 5 lacs. They were entitled to a brokerage of 144%, — 
amely, Rs.6,250. A sum of Rs.12,500 was in fact taken from b Hopson 
the Company and purports to have been paid over to these two Ovmexz 
mgentlemen. Whether they ever received Rs.12,500 is doubtful, Levmaror 
but irrelevant to this enquiry. The fact that cannot be gainsaid Mie 
is this Rs.6,250 alone was due, and the Company, into whosoever Exzcrac 
hands the second Rs.6,250 passed, has been the loser of that war Co. 
amount. In this matter Mr. Hudson feels that it is difficult to 
overset the decision of the Judge on the ground of negligence on 
the part of the Auditors. He does however object to the stric- 
ture that has been passed upon him. ‘The learned Judge says: 
The payment . .. could not be passed except by sheer 
negligence to look into the matter, or by a deliberate act of dis- 
honesty. Mr. Hudson does not anywhere say that he asked for 
an explanation and he received one that satisfied him. On the 
other hand he admits that he never put any question to the 
Directors, and says that he never thought it was necessary to 
question 
It is of course a serious thing to suggest that an Auditor might 
have been guilty of a deliberate act of dishonesty. At the same 
time it must be remembered that when Mr. Justice Mukerji was 
writing this judgment he had got the whole story before him. 
There was, as will be seen hereafter, not merely neglect on the 
part of the auditors but in some cases deliberate abstention from 
performing plain and manifest acts which they were in duty 
bound to do and a reckless disregard to investigate or make en- 
quiries in matters which on the face of them were unusual and 
suspicious. 
For the reasons which are given by Mr. Justice Mukerji on 
this first charge, we have come to the conclusion that the Audi- 
tors were guilty of misfeasance in relation to the Company, and 
that there was an absolute duty upon them to make enquiries as 
to how it happened that Messrs. Bechtler and Bodycot were the 
only two persons who were receiving a brokerage of 244%, and 
how that payment could possibly be justified in view of the plain 
terms of Article 16 of the prospectus, which expressly limited the 
maximum brokerage at 114%. 
In the belief that the Auditors were not officers of the Com- 
pany, we affirm the finding of Mr. Justice Mukerji on this point. 
If however the Auditors were officers, we, believing it to be an 
oversight due to lack of care, would consider them entitled to an . 
indemnity from the Company. 
The second charge relates to 2 sum of Rs.35,000 which is 
said to have been lost to the Company by the alleged misappro- 
priation of Mr. Beltie Shah. In paragraph 6 of the application 
65 
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the history of the matter is set out, but it was nowhere clearly 
alleged how this money was abstracted from the Company, and 
it may be that the proper ground was never taken at all. 

In February 1922, the Ex-Maharaja of Nabha was minded to 
subscribe for Preference shares to the value of 7 lacs in addition 
to the 5 lacs which he had already taken, and on February 5, 
1922 Mr. Narsingha Rao, Prime Minister of the Nobha State, 


undertook 


to underwrite Preference shares of seven lacs of rupees in your 
Company subject to the payment to me of underwriting com- 
mission at 5%. 

If that was a genuine agreement, Mr. Narsingha Rao became 
entitled to Rs.35,000. In fact, he is credited with having re- 
ceived Rs.43,750 but there is no receipt at all for any part of 
Rs.35,000. 


On February 25, it is said that the Ex-Maharajah wrote a 
letter to Mr. Beltie Shah in these words: 
I hereby nominate my Prime Minister, Mr. D. M. Narsingha 
Rao, to receive on my behalf the underwriting commission for 
preference shares of seven lacs of rupees as it falls due and to 
give a valid discharge to the extent concerned. 
The original of that letter has not been produced and it is common 
ground that the Auditors never saw it. In considering therefore 
the question of the Auditors’ liability, we must disregard that 
letter and treat the matter on the documents which in fact came 
under the observation of the Auditors, 


The first matter that might have caused some doubt in the 
mind of a careful auditor would have been whether an official of 
the Nabha State would really have been able to produce 7 lacs 
of rupees, (that is some £50,000), in the event of the Ex-Maha- 
raja of Nabha declining to provide the money. 


The second matter, which should have put them on enquiry, 
was the singular fact that whereas the sum of Rs.35,000 was the 
full measure of payment, there were documents which purported 
to show that Rs.43,750 was paid to Mr. Narsingha Rao, and that 
the company certainly had its bank account depleted to that ex- 
tent. 

In the Company’s bank book, there are green pencil ticks 
against certain items which indicate that they passed under the 
eye of the Auditor. Three of these all closely grouped together 
have a significance which demanded enquiry. “March 17, trans- 
ferred account—Mr. T. B. Shah Gilani—Rs.30,000”. The se- 
cond item is “Selves”, the third is an immaterial item, the fourth 
—*T. B. Shah Gilani Rs.8,750”. Therefore on March 17 and 18 
Mr. Beltie Shah drew Rs.38,750 of the Company’s money to him- 
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self personally and a further sum of Rs.5,000 to “Selves”. There- Crm 
upon the following documents came into existence. On March 18, Iz 
1922, Mr. Beltie Shah issued a voucher: 


Amount to Mr. D. M. Narsingha Rao through Mr. T. B. Shah i Fc 
Gilani, being commission in part for procuring and placing pre- Ormcur -> 
ference shares of Rs.7 lacs to the Maharaja of Nabha at 5% per pumate 
Board’s resolution dated March 17, 1922. oS 
On the same date there is another voucher in slightly different 


ELEcCTAIC 
Tramway Co. 
terms: 


D. M. Narsingha Rao—Amount advanced through Mr. T. B. 
Shah to be adjusted hereafter against his brokerage account for 
selling 7 lacs worth of preference shares to the Maharaja of 
Nabha. 

In the first voucher the amount is said to have been earned 
for procuring and placing shares, whilst the second voucher speaks ' 
of brokerage for selling 8 lacs worth of preference shares. On 
March 28, there is a similar voucher headed “Underwriting 
Commission”: 

Amount transferred to the account of Mr. T. B. Shah Gilani 
by the Allahabad Bank on March 18, 1922, as the amount that 
has been paid to Mr. D. M. Narsingha Rao by Mr. Shah, being 
the balance due to Mr. Rao for placing 7 lacs worth of preference 
shares to H. H. the Maharaja of Nabha and as sanctioned by 
the Board at 5%.. .. Rs.26,250. 


On the same date there is another voucher in similar terms: 


Being the balance due to him for selling 7 lacs worth of 
preference shares . ; Rs.3,750. 

In our opinion, if the Auditors had taken reasonable care, 
they would have been struck by the variety of phrases “Under- 
writing commission, brokerage, selling and planing etc.” used in 
these documents, and would further have asked themselves why, 
if this was a straightforward transaction, it was necessary for 
Mr. Beltie Shah to get the money into his own hands before pay- 
ing Mr. Narsingha Rao. The ordinary method would have been 
to have paid Mr. Narsingha Rao by a cheque upon the Company 
and to have obtained a receipt from hi 


By the time that they had appreciated that there was no re- 
ceipt for any part of the 35,000 we think that suspicion as to the 
genuine nature of this transaction would have been aroused and 
that a few enquiries from Mr. Beltie Shah and Mr. Narsingha Rao 
would have elicited some information as to the complexion of this 
transaction and might well have caused the Auditors to challenge ° 
these alleged payments. The absence of receipts was noticed by 
the Auditors, and on April 9, a memorandum was made stating 
that there was no receipt for the Rs.26,250 and the Rs.3,750 
alleged to have been paid on March 28, 1922. In this note the 
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auditors overlooked the fact that there was no receipt for Rs.5,000 
of March 18. ‘The only comment that Mr. Hudson made upon 
the absence of these receipts was in the margin: “List to be 
handed to the Accountant and produced at the next audit”. We 
cannot conceive how Mr. Hudson thought he was doing his duty 
to the members of the Company, and how with all these sinister 
circumstances before him he contented himself by asking that 
the receipts should be produced some 12 months hence. 

In our opinion, if the Auditors had asked Mr. Baltie Shah for 
an explanation he could have given none which would have vali- 
dated the transaction, or set the minds of the Auditors at rest. 
He would atonce have been in a dilemma as to whether he was 
going to say that the transaction was simply and solely an under- 
writing one. Then would have arisen the question whether any 


' business man could have regarded Mr. Narsingha Rao as having 


the financial ability to pay 7 lacs of rupees in the case of default 
by the Ex-Maharaja of Nabha. 


If it was simply an underwriting transaction, he could not 
have explained the payment of Rs.8,750, nor could he have pro- 
duced contemporaneous receipts from Mr. Narsingha Rao, nor 
could he have given any reasonable explanation why any pay- 
ment made to the latter was not made by a Company’s cheque 
and passed through the Company’s bank. In our opinion the 
Auditors would by due enquiry have come to the conclusion that 
the arrangement was a sham and a device by which money of the 
Company could be diverted into the pocket, at least, of Mr. Beltie 
Shah. Recently Mr. Beltie Shah has stated in proceedings taken 
against him that he and Mr. Narsingha Rao were in a conspiracy 
to hoodwink the Ex-Maharaja and at Beltie Shah’s own instance 
a letter from Mr. Narsingha Rao was put in which he said that 
he did recetve Rs.8,750 and another sum much less than Rs.8,750. 
This however was not proved before us but is on record in the 
decision of Mr. Justice Mukerji in proceedings taken by the 
Liquidators under Section 235 of the Indian Companies Act in 
which by his decision of April 3, 1929 the learned Judge ordered 
him to refund under a head of claim similar to this the whole 
sum of Rs.43,750. It illustrates how proper enquiries by the 
Auditors would have enlightened them. We cannot however 
incorporate into this case facts proved in another. On this ap- 
plication, the Liquidators could not call Mr. Narsingha Rao be- 
cause he was dead, nor did they dare to call Mr. Beltie Shah. It 
will be noticed also that in paragraph 6 of the application they 
Uae the underwriting transaction, and indeed they accepted 

e arrangement as a good underwriting bargain. 

There is yet a further difficulty. It is true that the Com- 

pany’s account was depleted to the extent of Rs.43,750. As re- 
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gards Rs.8,750 of this amount, no claim has been made by the Gm 
Liquidators. As regards the underwriting agreement, it is not 1925 
proved on evidence available to us that the whole arrangement — 
was a sham. L Hopson 
It has also been said on behalf of Mr. Hudson, and assented Ogee 
to by the Liquidators, that the Nabha Administration haye in Leomaror 
fact paid for the whole of the shares at par and have made no Ma 
claim to any rebate of 5%. ‘The suggestion that is made is Exgcraic 
that they were satisfied that that sum of money had come into the T«war Co, 
“Ex-Maharaja’s hands through Mr. Narsingha Rao. 
Whilst we are of opinion that Mr. Hudson was negligent 
in the highest degree in this matter, the fraudulent nature of the 
transaction has not been proved with sufficient certainty with the 
necessary accompaniment of loss to the Company. The Com- 
pany undoubtedly parted with a sum of Rs.7,850 and the sum 
of Rs.35,000, but as regards the latter sum there may for all we 
know in this case have’ been a legal enforceable bargain by 
Narsingha Rao. Confined as we are to the evidence on this record, 
we are unable to hold that it contains material which proves that 
Mr. Beltie Shah misappropriated this sum of money. Indeed, as 
we have said above, the Liquidators did not impeach the transac- ’ 
tion as an illusory one, but treated it as a good underwriting 
bargain. Their complaint was that Mr. Beltie Shah had mis- 
appropriated the money, but they failed to prove that. The 
documents which we have set out certainly contain evidence sufi- 
cient to have aroused suspicion in the mind of any careful and 
competent Auditor, but we cannot, in deciding this matter, spe- 
culate what would have come to light had the Auditors done their 
duty. We therefore reverse the finding of the learned Judge on - 
this charge, who does not seem to have had this point, as to whe- 
ther the Company may not have been under a legal liability to 
pay this amount, argued before him. Mr. Justice Mukerji has 
held both Mr. Hudson and Mr. Dignasse liable for this amount. 
Mr. Hudson alone has Daa but we are of opinion that our 
decision should be available to Mr. Dignasse and we exempt him 
from liability in respect of this charge. 
The third charge with which we are concerned will be found 
in paragraph 8 of the application of the Liquidators. Mr. Page 
on behalf of Mr. Hudson admitted that the charge was one to 
which it was “not possible to find a satisfactory explanation”. 
With that we agree. Mr. Hudson himself in his evidence did not 
seek to justify it, and all that we need say is that we affirm the e 
decision of the learned Judge for the reasons given by him and 
order that the sum of Rs.13,812-2-0 be repaid to the Company by 
the Auditors. 


Accepting the facts as set out by Mr. Justice Mukerji and the 
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inferences he drew from them, we are of opinion that even if the 
Auditors were in the position of Officers of the Company they 
must nevertheless make good this amount to the Company by 
reason of their reckless disregard of the plain import of the docu- 
ments which were available to them. We believe the explanation 
of this matter to be that they took no pains whatever to ascertain 
the reasons for this payment and deliberately neglected to read or 
consider material documents.. We refer especially to the most 


. significant agreement between Mr.Beltie Shah and the Company. 


Mr. Beltie Shah signed it on behalf of the Company and fixed the” 
Company’s seal, then signed it on behalf of himself personally and 
never put in before the Company for approval. The attitude of 
the Auditors in this, as well as in the 2nd and Sth charge, was, 
we believe, that they deliberately would not take the trouble to 
make proper enquiry and examine documents, and that they pass- 
ed this item well knowing that they had not properly investigated 
it. : V 

We now come to 2 claim for repayment of a sum of Rs.39,750. 
Paragraph 9 of the application is as follows: 

That various sums amounting to Rs.39,750 were first entered 
in the account of Lala Raghumal as advances made to him but 
those entries were subsequently reversed and the entire sum was 
put to the debit of ‘material purchased awaiting delivery’. ‘This 
entry does not specify the person or persons to whom payments 
were made, nor does it appear that when this sum was advanced 
from time to time to Lala Raghumal, why it was transferred 
from his account to a general account without specifying the 
materials which had been ordered and from whom. The appli- 
cants are advised that the aforesaid Auditors committed a breach 
of their duty in passing this entry and allowing the transfer of 
this sum to be made from one definite account to a vague ac- 
count without sufficient reason, and thus enabled Mr. Beltie Shah 
Gilani or other persons to misappropriate this amount. 

Pursuant to his practice, Mr. Beltie Shah between April 11, 
1922 and October 26, 1922, drew out of the assets of the Com- 
pany Rs.21,750. Later he drew out a sum of Rs.12,000 and a 
further sum of Rs.6,000, and these sums were received by him 
personally. According to the cash book entries, these sums were 
advanced by Mr. Beltie Shah to a contractor by name Madho Ram 
Mahadeo Das of Calcutta and their branch establishment at Delhi 
by name Madho Ram Bhup Sen. Whether they were ever ad- 
vanced, or what they were advanced for, is very difficult to say. 
Certain letters have been put in, three of the date of September 13, 
1922, which, if they are to be taken as genuine and at their face 
value, amount to a bargain to constitute Madho Ram Mahadeo Das 
buying agents, and apparently from the third letter, No. 3454 M. 
H., they were also to have commission on previous orders placed by 
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the Company as well as subsequent orders. One Mela Ram, a 
servant of the contractors, signed three documents which pur- 
ported to be receipts for the total amount of Rs.39,750. In the 
audit for the year ending March 31, 1923 the abstraction of these 
sums from the Company’s account by Mr. Beltie Shah, passed 
without comment. So did the curious circumstance that Mr. 
Beltie Shah was supposed to have paid Mela Ram personally in- 
stead of by a cheque on the Company’s bank. The Auditors 


ELgctTaic 


passed the receipt dated November 30, 1922 for Rs.21,750 with- TesMwar Co 


out any enquiry as to whether there were any materials on order 
which justified those alleged advances. By August 27, 1923 some- 
thing had happened. What it was we do not know. ‘The learned 
Judge assumes that the contractors had repudiated liability for these 
advances, but there is no evidence of that. It seemed however 
good to Mr. Beltie Shah that the entries in the books should be 
changed. Credit therefore was given to the contractors for the 
sum of Rs.39,750, and a mysterious account headed ‘Materials 
purchased awaiting delivery”, was debited with this sum. From 
whom the delivery materials was expected, what the materials 
were, what was their value and the dates upon which deliveries 
were to be made, were never enquired into by the Auditors in the 
course of the audit of March 31, 1924. Although 7 months had 
elapsed since this debit of Rs.39,750 was carried into this new 
account, the Auditors never enquired, even 15 months later whilst 
the audit was in progress, whether any deliveries had been made up 
to March 31, 1924, or whether the entry was true or wholly or in 
part fictitious. When pressed upon this matter Mr. Hudson gave 
no reasonable explanation for the failure to follow up this entry, 
“materials purchased, awaiting delivery”, but he pointed to a 
resolution of December 18, 1924, which some 15 months after 
sanctioned the entry of August 27, 1923. There was some reason 
to believe that this resolution had its origin in the suggestion either 
of Mr. Hudson or one of his clerks. The fact is that the assets of 
the Company have been diminished by Rs.39,750, and the liability 
to pay this amount or to deliver goods of this value is contested by 
the contractors in proceedings which are now pending. This is 
another instance in which we think that loss has been or may have 
been caused to the Company by a determined policy on the part of 
the Auditors to get through their work as easily as possible, and a 
deliberate abstention on their part to examine documents, to think 
over the real meaning of dubious transactions and to make proper 


deliberate abstention on their part to examine documents, to think , 


as Officers of the Company, they, in respect of this matter, com- 
mitted wilful acts or defaults, and as such are liable to recoup the 
Company. We have said above that loss has been or may have been 
caused to the Company. Obviously if no loss ultimately accrues 
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to the Company, the Auditors need not pay this sum of money. 
The Liquidators, as we have said, have commenced proceedings 
against the contractors in respect of this sum of money and other 
matters and a request has been made to us that the Auditors should 
not be compelled to pay this amount if they are adjudged liable 
until it has been ascertained whether or not the contractors were 
liable to the Company, and had discharged that liability. To the 
extent to which the contractors were found liable, and to the extent 
to which they actually discharged the liability, it was urged that 
the Auditors should go free. We agree with that suggestion, and 
though we affirm the order of the learned Judge that the auditors 
are to compensate the Company to the extent of Rs.39,750, we 
direct that execution for this amount shall be stayed until further 
order. ‘The Liquidators are to be at liberty to make an application 
to discharge the stay order hereby granted in respect of this sum 
of Rs.39,750 when the contest between themselves and the con- 
tractors has been finally decided: (e) adversely to the Liquidators, 
or (b) in favour of the Liquidators, and they, after taking all 
reasonable steps to recover the amount, have failed wholly or in 
part to do so. If the Liquidators recover a portion of the Rs.39,750 
from the contractors, they should then apply to the court giving 
credit to the Auditors for that amount and seeking execution as 
to the balance only. 

The charge contained in paragraph 10 of the application was 
not pursued before us, and therefore the result of this appeal is 
that we confirm the finding of the learned Judge in respect of 
the three sums of Rs.6,250, Rs.13,812-8-0 and Rs.39,750 claimed 
under paras. 5, 8 and 9 of the liquidators’ application respec- 
tively as against both the auditors and we allow the appeal as re- 
gards the sum of Rs.35,000 claimed under para. 6 of the said 
application. Execution for the sum of Rs.39,750 is however stay- 
ed as hereinabove ordered. 


We order Mr. Hudson to pay to the Liquidators costs propor- 
tionate to their success in this appeal. We decline in the circum- 
stances to award any costs to Mr. Hudson on the issue on which he 
has succeeded. 

[N. B.—Subsequently the appellant (L. Hudson) obtained leave to appeal 
to His Majesty in Council against the order of the High Court, 
but the matter having been compromised the Privy Council 
appeal was not proceeded with.—Ep., A. L. J.] 
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MOHAMMAD HUSAIN (Applicant) 
versus 
NANHI (Opposite perty)* 

Criminal Procedure Code (as amended in 1923), Sec. 435 (4)—Cons- 
truction of—Order of discherge by trying magistrate—Retrial order- 
ed by District Magistrate acting under Sec. 43 6—IHegality of — 
Revision to High Court, competence of, without first 4p proaching 
the Sesstons Judge. 

Applicant, against whom a charge had been made under 
Sec. 406 of the Penal Code, having been discharged by a special 
Magistrate, the complainant approached the District Magistrate, 
who, purporting to act under Sec. 436 of the Criminal Proce- 
dure Code, ordered a retrial. Applicant, thereupon, applied in 
revision to the High Court against the District Magistrate’s order. 
Held, on a preliminary objection, that Sec. 435, Sub-cl. (4) ap- 
plied to the case, that the High Court was entitled to entertain the 
application and that it was not necessary for applicant to first file 
an application in revision in the court of the Sessions Judge as a 
preliminary step to the present application. Sherif Abmad v. 
Qabul Singh, I. L. R. 43 All. 497 not applicable. 

The provisions of Sec. 435 (4) were enacted for the purpose 
of avoiding a conflict of opinion between two local courts of 

libate jusisdicd 

Kelimuthy v. King-Emperor, L L. R. 26 Mad. 477 followed. 

Held, further, that the order of the District Magistrate was 
illegal as he had no jurisdiction to order a retrial. It was com- 
petent for the High Court to amend that order to one competent 
to him under Sec. 436, but as any order under that section would 
be improper in this case, it was unnecessary to amend it. 

An order of discharge should only be set aside very sparingly 
and only when it can be said either to be perverse or prime facie 
incorrect and there is a suggestion that any further evidence 
might be forthcoming. - 

CroaNaL Revision from an order of Panprr MAHESH BAL 

Dixsurr, District Magistrate of Bijnor. 

Capt. K. O. Carleton and T. A. K. Sherwani for the applicant. 

A. M. Khwaja for the opposite party. 

_The following judgment was delivered by 

Youns, J.—This is an application in revision from an order 
in revision of the District Magistrate of Bijnor. A complainant 
brought a charge under Section 406 of the Indian Penal Code 
against the applicant. The matter came before 2 Special Magis- 
trate and he discharged the applicant. The complainant went in 

*Cr. Rev, 461 of 1929 
66 


Young, J. 
e. 


$22 HIGH COURT [1930] 


revision to the District Magistrate who, purporting to act under 
Section 436 of the Criminal Procedure Code, ordered a retrial. 
The applicant comes in revision to the High Court against the 
order of the District Magistrate. 


Mr. Khwaja, on behalf of the complainant, raises a preli- 
minary objection to the case being entertained by the High Court. 
He contends that the applicant should not be heard by the High 
Court, until he has first made an application in revision to the 
Sessions Judge, and he prays in aid the authority of Sharif Abmad 
v. Qabul Singh’. In that case a Bench of this Court decided that 

as far as the practice of this Court is concerned, an application 
to the lower court should be considered an essential step in the 
procedure, and that should be so whether the District Magistrate 
or Sessions Judge has power to grant the relief or not. In future, 
therefore, failure on the part of the applicant to submit his appli- 
cation to the lower court will operate as a bar to the application 
being entertained by this Court. 

It is contended that the applicant in this case should have 
first of all filed an application in revision in the court of the 
Sessions Judge as a preliminary step to an application to the High 
Court in accordance with the ruling quoted above. It is con- 
tended that the District Magistrate’s court is an inferior court to 
the sessions court within the meaning of this ruling, and it is 
contended that this is made clear specially in matters of revision 
by the explanation following Section 435 (1) of the Criminal 
Procedure Code, which enacts that 

all Magistrates, whether exercising original or appellate jurisdic- 
tion, shall be deemed to be inferior to the Sessions Judge for the 
purposes of this Sub-section and of Section 437. 

I am of opinion that this preliminary point is misconceived 
and has no force. It is to be noted that the case of Sharif Abmad 
v. Qabul Singh! was dealing with an application in revision from 
an order convicting the applicant and sentencing him to a fine 
of Rs.10. In that case the conviction was by a Magistrate and 
no application had been made in the matter in revision to either 
the District Magistrate or the Sessions Judge. In the matter 
before me an application in revision has been made to the District 
Magistrate by the complainant and it is clear, in my view, that 
Sub-section (4) of Section 435, therefore, applies. The Sub-sec- 
tion enacts that ` E 

if an application under this Section has been made either to the 
Sessions Judge or District Magistrate, no further application shall 
be entertained by either of them. 

It is contended by the complainant that this Sub-section should 
be construed so as to mean 

an application under this Section has been made to either court 


by the applicant to the High Court, 
LL R 43 AML 497. 
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and that the Sub-section would not apply where the application 
to the Jower court had been made by the opposite party in the 
High Court. If effect were given to this contention of the com- 
plainant, it would mean that the applicant in revision to the High 
Court, having already applied to ae District Magistrate in revi- 
sion on the same paint, would have then to go to the sessions court 
as a mere formality, because the Sessions Judge would have no 
power to pass an effective order; he would merely be a sort of 
conduit pipe ae which the applicant would have to travel 
before he reached the High Court. This would mean additional 
expense and delay to the parties for no effective p H the 
Bench of this Court in Sherif Abmad v. Qabul Singh had made a 
rule of practice enforcing such a step upon applicants in revision, 
I would, of course, be bound by it. But, as I have pointed out, 
the case of Sherif Abmad v. Qabul Singh has no application 
to the present case. The construction of Sub-section (4) ‘clearly 
must be that where either the Sessions Judge or District Magis- 
trate has had an application in revision, in the sime matter, before 
them, moved by either party, the other local district court would 
have no jurisdiction to hear a further application in the same 
matter. This reading of the Sub-section accords, in my view, 
with.common sense. I am confirmed in my view on this point 
of law by decisions of other High Courts in India. (See the case 
of Kelimuthw v. The- King-Emperor). In that case an applica- 
tion-in revision was made to the Sessions Judge, which was dis- 
missed. The District Magistrate then took up the case sso motu 
and made an order contrary to the decision of the Sessions Judge. 
It was held in that case under Clause (4) of Section 435 that the 
District Magistrate’s order was invalid. In 18 Indian Cases, p. 886 
the Punjab Chief Court held that Section 435(4) of the Code of 
Criminal Procedure applied to all cases in which either a District 
Magistrate or a Sessions Judge had taken action, or had refused 
to take action, under Sections 435, 436, 437 and 438 of the Code 
and that the words “further application” in Section 435 mean 
another application in respect of the order in question of the in- 
ferior criminal court. 

It is clear that the provisions of Section 435 (4) were enact- 
ed for the purpose of avoiding a conflict of opinion between two 
local courts of co-ordinate jurisdiction. 

The preliminary objection having been disposed of, it is 
contended by the applicant that the order of the District Magis- 
trate in this case, ordering a retrial, ought to be set aside. 

In the first place, the order of the District Magistrate is 
clearly illegal and improper, in that a District Magistrate has no 
jurisdiction to order a retrial of a case. He can order, if he so wishes, 

© L R 26 Mad. 477 
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on proper grounds, under Section 436 of the Criminal Procedure 
Code, a further inquiry into the complaint, but it is reserved to 
the High Court in Section 439 of the Code of Criminal Procedure 
to use any of the powers conferred on a court of appeal, which 
would include the, right of ordering a retrial. The order of the 
District Magistrate is, therefore, bad. It is competent for this 
Court to amend the order of the District Magistrate to one com- 
petent to him under Section 436. But as any order under Sec- 
tion 436 would be clearly improper in this case, it is unnecessary 
to amend it. ; 

The case for the complainant was that she had paid Rs.700 
to the accused for the purpose of his discharging a debt due by 
her deceased husband to a certain money-lender one Piare Lal. 
She alleged in her complaint that the accused had never paid the 
money to the money-lender, but had appropriated it to his own 
use and, therefore, had committed a criminal breach of trust. 
The complainant called evidence before the Magistrate. She prov- 
ed herself that she had paid the money to the accused, and that 
is accepted by both courts as being a fact. She also called Piare 
Lal, the money-lender, and the money-lender gave evidence that 
on October 23, 1928, Mohammad Husain, the accused applicant, 
paid him Rs.700, and that he (Piare Lal) had struck the debt for 
this amount out of his bahikhata and returned the bond to the 
applicant. The prosecution closed its case. On the evidence 
before him the Magistrate came to the conclusion, which was 
entirely proper, that the prosecution had failed to make out any 
case under any section of the Indian Penal Code. It is clear, of 
course, that no criminal breach of trust had been proved. ‘The 
prosecution had proved the receipt of the money by Mohammad 


_ Husain and the payment of it by him to the money-lender, as he 


was instructed to do. The applicant was, therefore, entitled, if 
he felt so inclined, to submit that no case had been made out and 
that it was unnecessary for him to make a statement or enter 
upon his defence. The District Magistrate, however, in an appli- 
cation in revision has delivered himself of a judgment which it is 
almost impossible to understand. He says, 

it is clear that the money had been deposited by the accused with 

Piare Lal, but it was deposited not on behalf of the plaintiff but 

on behalf of the accused himself. 

As there was no evidence of this before the learned Magistrate, 
it is difficult to know how he so found, but even if the facts be as 
stated, it could not make the accused guilty of a criminal offence. 
It is perfectly clear that the applicant was entitled, on the evi- 
dence of the prosecution itself, to an order of discharge. 

It has been laid down in this Court on many an occasion 
that an order of discharge should only be set aside very sparingly 
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and only when it can be said either to be perverse or prima facie 
incorrect and there is a suggestion that any further evidence might 
be forthcoming. In this case it is impossible to say that the 
order was perverse or incorrect, and it has never been suggested 
that the prosecution did not call all the evidence it could on this 
matter, or that it would be possible on any further enquiry to call 
any further evidence. Indeed, on the evidence of the money- 
lender himself, it would be impossible to call any other evidence 
which could alter the nature of the finding of the court. On that 
evidence alone the accused was entitled to be discharged. I 
accept the application, discharge the order of the District Magis- 
trate and restore the order of the trial court. 


SOHAN LAL (Plaintiff) 
Versus 
BHAGWAN SINGH AND OTHERS (Defendants) * 
Pre-em ptron—Bona fide settlement of doubtful cleims—Arrengement not 
a transfer of property amounting to sale—Transaction not bre- 
tible 


emp . 

A bona fide settlement of doubtful claims is not a transfer of 
property at all but really a recognition of the title of the opposite 
party and an abandonment of all further claims to it. Such an 
arrangement cannot be considered a sale within the meaning of 
Section 54 of the Transfer of Property Act and the mere fact that 
the registered document following upon the settlement took the 
form of a sale deed is not by itself conclusive and therefore such a 
transaction is not pre-emptible. 

SECOND APPEAL from a decree of MAauLvi FARIDUDDIN 
AHMAD Kuan, Subordinate Judge of Mainpuri, reversing a decree 
of MauLvi MOHAMMAD AHSAN Kazaa, Munsif, 

Baleshweri Prasad for the appellant. 

Panna Lal for the respondents. ; 


The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for pre-emption of an ostensible sale of October 6, 1925. The 
first court decreed the claim, but the lower appellate court has dis- 
missed it. The latter court has not expressed itself clearly in 
recording its findings which is the chief source of difficulty in 
this second appeal. But the facts found by it are clear enough 
and only one conclusion can be drawn from those facts. 

Mardan Singh, the last owner, died some 40 years ago and 
his widow, Mst. Jeet Kunwar, succeeded to the property. Jot 
Singh and others sued as the reversioners denying nee widow’s 
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rights on the ground that she had not “been legally married. The 
widow in her turn denied the relationship of the claimants. 
Without going into the question of the pedigree of the claimants 
the court held that Mst. Jeet Kunwar had been the legally married 
wife of Mardan Singh. After this Mst. Jeet Kunwar re-married 
and yet continued in possession of the property for more than 12 
years. From her second husband the contesting defendants were 
born. When Mst. Jeet Kunwar died, the representatives of the 
former claimants again put forward their claim as the next re- 
versioners, but their relationship was disputed by the sons of Mst. 
Jeet Kunwar who further set up their own title based on her 
adverse possession. The lower appellate court has distinctly found 
that it was not easy for the representatives of the former claimants 
to prove that they and Mardan Singh had been descended from 
a common ancestor, and has further found that the sons of Mst. 
Jeet Kunwar were honestly contesting the rights of the claimants 
to succeed to the property. He has also found that the value of 
the property was Rs.1,300 but the defendants took a document 
which was ostensibly a sale deed for Rs.600 from the claimants, 
and before the deed was actually registered an application was filed 
by the claimants in the mutation court that i a had renounced 
all their rights. The learned Judge has further found that ‘the 
sale was really a relinquishment of the rights of the claimants’. 
Having regard to all hee findings there is no doubt that what 
the learned Judge meant by his opinion quoted above was that 
this transaction was not in reality a sale transaction but was a 
mere relinquishment of the claim, that is to say, a settlement of 
the so between the parties. 

e present plaintiff cannot pre-empt this property unless 
the transaction is one of sale. A bona fide settlement of doubtful 
claims is not a transfer of property at all but really a recognition 
of the title of the opposite party and an abandonment of all fur- 
ther claims to it. Such an arrangement cannot be considered 
a sale within the meaning of Section 54 of the Transfer of Property 
Act. The mere fact that the registered document following upon 
the settlement took the form of a sale deed is not by itself con- 
clusive. In this view of the matter the transaction was not pre- 
emptible at all. The vendees were setting up their own title and 
in order to estop the claimants from further trouble paid them 
Rs.600 and took a document from them in the garb of a sale deed. 
This in reality was a bona fide settlement of doubtful claims and 
not a sale. The decree of the lower appellate court must there- 
fore be affirmed. Having regard to the vagueness of the findings 
we think that the appeal was not a frivolous one and direct that 
the parties should bear their own costs of the appeal. 
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P. C. CHAUDHRI 
VETSHS 
KING-EMPEROR* 


Motor Vebicles Act (VIII of 1914), Sec. 16 read with Rule 11 of the 
U. P.-Motor Vebicles Rules—Production on demand of registration 
certificate and card—Inapplicability of U. P. Rules to cars 

registered outside United Provinces—Registering sxthority, meaning 

of. 

The U. P. Motor Vehicles Rules do not apply to a car registered 
in Calcutta and which has been brought to the United Provinces 
for a short duration, as there is nothing in the wording of Rule 11 
to show that it applies to cars registered outside the United Pro- 
vinces. 5 

Where a resident of Calcutta who had brought his car to 
Allahabad on a short visit, was convicted under Sec. 16 of the 
Motor Vehicles Act, 1914 read with rule 11 of the U. P. Motor 
Vehicles Rules, on the ground that he failed to produce, on 
demand by the Police, the registration certificate required under 
the U. P. Motor Vehicles Rules, Rule 11, beld, that the convic- 
tion was illegal and must be set aside. 


CrmunaL REFERENCE made by B. S. KiscH Esq., Sessions 
Judge of Allahabad. 


The parties were not represented. 
The following judgment was delivered by 


SEN, J.—This is a reference by Mr. Kisch, the learned Ses- - 


sions Judge of Allahabad, with the recommendation that the 
order passed by a Magistrate, first class of Allahabad, convicting 
one Mr. P. C. Chaudhri under Section 16 of the Indian Motor 
Vehicles Act, 1914, be set aside. 


The learned Sessions Judge has given excellent reasons in 
support of his reference. The conviction is clearly illegal and must 
be set aside. F 

Mr. P. C. Chaudhri, resident of No. 4 Bankshall Street, Cal- 
cutta, came to Allahabad on a short visit. He brought with him 
his motor car bearing No. 23047. On April 14, 1929, a constable 
on traffic duty demanded the production of the registration certi- 
ficate. The Line Inspector, ha acts under the orders of the Su- 
perintendent of Police, also made a similar demand. The certi- 
ficate of registration was not produced. The result was that he 
was prosecuted for having contravened the provisions of Rule 11 
of the United Provinces Motor Vehicles Rules and fined Rs. 5. 
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Rule 11 of the United Provinces Motor Vehicles rules provides 
as follows:— . 

Form of certificates and card; their production on demand. 
Certificates of registration and registration cards shall be in the 
forms provided in Schedule B and C, and shall be signed by the 
registering authority or by a person duly authorised by him in 
this behalf, and the owner of the vehicle in respect of which a 
certificate of registration has been issued shall be bound to pro- 
duce the certificate when required to do so by the registering 
authority. 

The “registering authority” referred to has been defined in 
the rules as meaning the Superintendent of Police, or an Assistant 
or Deputy Superintendent or Inspector of Police ‘authorised by the 
Superintendent of Police to perform the duties of the registering 
authority under these rules. It is to be observed that there is no- 
thing in the rules in force in the Presidency of Bengal corres- 
ponding to Rule 11 of the United Provinces Rules. e case lies 
within a very narrow compass. Do the United Provinces rules 
apply to a car registered in Calcutta and which has been brought 
to the United Provinces for a short duration? ‘The learned Ses- 
sions Judge observes as follows:— $ 

There is nothing in the wording of these rules to show that 
Rule 11 applies to cars registered outside the United Provinces. 
Tt is clear from the definition of “registering authority” in Rule 
3 that this expression, as used in Section 11, means the authority 
who had registered the car under the rules in force in the United 
Provinces and, as the applicant’s car was not registered in the 
United Provinces, in my view, Rule 11 has no application to 
his case. 

I am in complete agreement with this view. I therefore accept the 
reference upon the grounds set out in the referring order of the 
learned Sessions Judge dated August 10, 1929, set aside the convic- 
tion and sentence under Section 16 of the Indian Motor Vehicles 
Act coupled with Rule 11 of the United Provinces Motor Vehicles 
Rules and direct that the fine, if paid, be refunded. 

Conviction set aside 
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KOER SINGH and oruers (Defendants) 
versus 
PAHALWAN SINGH ano orumrs (Plaintiffs) * 

Agre Tenancy Act (II of 1901), Section 10—Mortgage by conditional 
sale—Possession acqusred by foreclosure decree—Right of ex-pro- 
prietary tenancy—When not lost—Land Revenue Act, Sections 34 
and 35—Non-complisnce with—Effect of. 

A mortgage by conditional sale is a voluntary alienation and 
the sale becomes absolute in default of payment of the mortgage 
money. What remains with the mortgagor is a right of redemp- 
tion and by a decree of foreclosure that right is lost but this fact 
does not prevent that voluntary alienation giving rise to a right 
of ex-proprietary tenancy under Section 10 of the Agra Tenancy 
Act (II of 1901). 

Where plaintiff mortgaged by conditional sale his zemindari 
share in a mahal which included sir plots, in favour of defendants 
and the latter obtained possession from the civil court of the 
zemindari share by a foreclosure decree, beid, that the right of 
eX-proprietary tenancy arose in the plaintiffs. The fact that the 
defendants did not apply to the Collector to fix ex-proprietary 
rent for the plaintiffs could not prevent the plaintiffs being in 


possession as ex-proprietary tenants. 
Sheobarat Rai v. Rem Rai, 4 A. W. N. 273 referred to. 


SECOND APPEAL from a decree of I. B. MUNDLE Esq., District 
Judge of Shahjahanpur, reversing +a decree of Syep MUSTAFA 
Husain Rizvi, Assistant Collector, First Class. 


Baleshweri Prasad for the appellants. 
Madenmoban Nath Raina for the respondents. 


The judgment of the Court was delivered by 

BENNET, J.—This is the second appeal by the defendants 
against the decree of the lower appellate court setting aside a decree 
of an Assistant Collector for the ejectment of the defendant-appel- 
lants as sub-tenants of certain plots. The plaintiffs were owners 
of a zemindari share in a mahal in which sir plots were situated, 
and these plots were originally the sir of the plaintiffs and were so 
recorded in F. 1332. For that year the defendants were entered 
as sub-tenants of 12 and 18 years. On March 12, 1913 there 
was a deed of mortgage by conditional sale executed by the plaint- 
iffs of the whole of their zemindari share in this mahal in favour 
of the defendants. A preliminary decree was obtained by the de- 
fendants for foreclosure of that mortgage on March 12, 1922 and 
a final decree on December 2, 1922 and, on February 16, 1923, 
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the defendants obtained possession from the civil court of the ze- 
mindari share. The plaintiffs claim that as a result of a transfer 
of their zamindari share the plaintiffs had become ex-proprietary 
tenants in their sir plots, and that they are entitled to eject the 
defendants who are still their sub-tenants. On the other hand, 
the learned counsel for the appellants contends that no ex-proprie- 
tary tenancy arose on this transfer, because it was on a decree of 
foreclosure and that Section 10, Act IL of 1901 does not refer to 
a decree of foreclosure. Originally Section 7, Act 12 of 1881 
provided: 

Every person who may hereafter lose or part with his proprie- 
tary rights in any mahal shall have a right of occupancy in the 
land held by him as sir in such mahal at the date of such loss or 
parting. 

Under that Section there was a ruling in Sheobarut Rai v. Ram Rai’ 
in which it was laid down that a mortgage by a deed of conditional 
sale resulted in the creation of ex-proprietary rights. In Act II 
of 1901 the language used in Section 10 is as pi = 


“ Every proprietor whose proprietary rights in a mahal or in any 
portion thereof, whether in anv share therein, or in any specific 
area thereof, are transferred, on or after the commencement of 
this Act, either by sale in execution of a decree or order of a 
Civil or Revenue Court, or by voluntary alienation, otherwise 
than by gift or by exchange between co-sharers in the mahal 
shall become a tenant with a right of occupancy in his sir land, 
etc. 
and there is a further provision that a usufructuary mortgage shall 
be deemed to be a transfer within the meaning of this Section. 
In the present Agra Tenancy Act, Act II of 1926, the wording 
has been made more specific and includes a decree of foreclosure, 
but the case before us is governed by the language of Act II of 
1901. : 

The Transfer of Property Act, Section 58(c) states: 

Where the mortgagor ostensibly sells the mortgaged property 
on condition that on default of payment of the mortgage money 
on certain date the sale shall become absolute, or on condition 
that on such payment being made the sale shall become void, or 
on condition that on such payment being made the buyer shall 
transfer the property to the seller, the transaction is called a 
mortgage by conditional sale and the mortgagee a mortgagee by 
conditional sale. 

This Clause, therefore, lays down that there is an ostensible 
sale at the time of execution of the mortgage by conditional sale 
and that that sale becomes absolute in default of payment of the 
mortgage money. What remains with the mortgagor is a right 
of redemption and by a decree of foreclosure that right of re- 

4 A. W. N. 273 
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demption is lost. There is no doubt whatever that the mort- 
gage by conditional sale is a voluntary alienation. The question 
before us is whether there is anything in the fact that the right 
of redemption is subsequently lost by the decree of foreclosure to 
prevent that voluntary alienation giving rise to a right of ex- 
proprietary tenancy under Section 10, Act II of 1901. Having 
given the matter our earnest consideration,.we come to the con- 
clusion in the negative and we consider that in the case of a mort- 
gage by conditional sale the right of ex-proprietary tenancy arose 
in the plaintiffs. Under Section 34 of the Land Revenue Act, 
when the defendants obtained possession of the proprietary share 
in the mahal, i.e., after their decree for foreclosure and after they 
obtained possession from the civil court, it was for the defendants 
to apply to the tahsildar for entry in the khewat, and under 
Section 35 it was for the defendants to apply to the Collector 
in that proceeding for specification of the ex-proprietary rent of 
the plaintiffs. The fact that the defendants have not made the 
application to the Collector to fix ex-proprietary rent for the 
plaintiffs, is not a matter which would prevent the plaintiffs 
being in possession as ex-proprietary tenants. As found by the 
lower appellate court, the plaintiffs have all along been in posses- 
sion of the holding in question through the defendants as their 
sub-tenants, 
Accordingly we consider that the finding of the lower ap- 
pellate court is correct, and we dismiss this appeal with costs. 
Appeal dismissed 


PRIVY COUNCIL 
$ ] 
BIJAI SARAN SAHI anp oTHERs (Defendants) 
Versus 
RUDRA BAGESHWARI PRASAD BAHADUR SAHI 
AND OTHERS (Pleintiffs)* 

Mortgage—Sim ple mortgagee entering into possession of mortgaged pro- 
- perty without ttle—Liable to be dispossessed without redemption. 
The defendants were simple mortgagees and subsequently under 
a sale deed they purported to purchase the equity of redemption 
and entered into possession of the property. The plaintiffs, how- 
ever, claimed and were held to have a superior title under cer- 
tain execution sales in their favour. The defendants further 
contended that the plaintiffs should not be allowed possession 
without redeeming the mortgages in defendants’ favour. Held, 
that the defendants could not set up mortgages as shields against 
the plaintiffs’ claim for possession, inasmuch as the said mort- 

gages did not give the defendants any right to possession. 
APPEAL from a decision of the High Court of Judicature at 
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Allahabad. 

A. M. Dunne, K.C. and W. Wallach fan the sppellant: 

i deGruyther, K.C. and B. Dube for the respondents. 

The following judgment was delivered by 

Lorn Carson—The present suit was brought in the Court 
of the Subordinate Judge of Gorakhpur by the plaintiffs (first 
three respondents) to recover possession from the defendants (ap- 
pellants) of certain villages known as Kanchanpur and Patkoli 
with mesne profits and costs. The Subordinate Judge made. a 
decree for possession and on appeal the High Court of Judicature 
at Allahabad by a decree dated May 28, 1926, affirmed the decree 
of the Subordinate Judge. At the hearings before the Courts 
respectively the defendants (appellants) relied upon their possession 
under a certain purchase deed dated November 19, 1908, of the 
equity of redemption of one Mahant Karya Bharthi in the said 
villages, whilst the plaintiffs (respondents) claimed a superior 
title through certain sale certificates in respect of each of the 
villages eventuating out of suits filed by the predecessor of the 
plaintiffs (respondents). It is unnecessary to go into any detail 
as to this branch of the controversy between the parties, as the 
decisions upon this matter in the Courts below have not been 
challenged in argument before this Board when the only question 
was whether the plaintiffs (respondents) were entitled to oust the 
possession of the defendants (appellants) without redeeming cer- 
tain mortgages dated karea March 22, 1904, and April 26, 
1904, and which the trial Court had held were valid and saba 
sisting mortgages. Now admittedly these mortgages were not 
usufructuary mortgages, .and as the plaintiffs (respondents) have 
been held to be and are the owners of the equity of redemption 
it is impossible to see under what title the defendants (appellants) 
can claim to resist the decree for possession. As stated in the 
judgment of the High Court, 

They, i.e., the defendants (appellants) got possession by virtue 
of the sale of November 19, 1908 . If the sale is invalid they 
must surrender possession of the same because their mortgages 
did not give them any right to possession. 

Whatever rights (if any) they have under their mortgages 
they can no doubt enforce in proper proceedings taken for the 
purpose, but there is no aok or authority which enables the 
defendants (appellants), as contended by them, 

to set up their mortgages as shields against the plaintiff-respond- 
ents’ claim for possession. 

Their Lordships will therefore humbly advise ‘His Majesty 
that this appeal mela be dismissed with costs. 

Ap soe dismissed 

T. L. Wilson and Co. eee for the ap 

Hy. S. L. Polsk—Solicitors for the Ss ergs 
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MA PWA MAY AND ANOTHER (Defendants) 
$ versus 
S. R. M. M. A. CHETTYAR FIRM (Plaintiffs) * 


Indian Registration Act, Sec. 87—Irregulsrity in procedure, what cons- 


titutes—Indian Stamp Act, Secs. 35, 37 and 38—Meening of— 
Registration of wsnsufficiently stamped document— Subsequently 
certified to be properly stemped—Registration valid—Trensfer of 
Property Act, Sec. 53—Preference of one creditor over another. . 


A debtor is entitled to prefer a creditor, unless the transaction 
can be challenged in bankruptcy, and such a preference cannot 
in itself be impeached as falling within Section 53 of the Trans- 
fer of Property Act. Musaber Sabu v. Hakim Lal, [1915] 43 
I. A. at 107 followed. 


A mortgage deed was executed on a sheet which bore, not an 
ordinary revenue stamp, but a court-fee stamp. After the ins- 
titution of the suit for the enforcement of the mortgage, the 
Collector certified under Section 38(2) of the Indian Stamp Act 
on payment of a further duty that the document was duly 


stamped. It was, however, contended that under Section 35 of - 


the Act the document should not have been registered and must 
be treated as unregistered, notwithstanding the Collector’s cer- 
tificate. Held, that any irregularity in the registration of the 
document was cured by Section 87 of the Registration Act. In 
applying that Section distinction must be made between defects 
in the procedure of the Registrar and lack of jurisdiction. Where 
the Registrar has no jurisdiction to register, as where a person 
not entitled to do so presents for registration, or where there 
is a lack of territorial jurisdiction, or where the presentation is out 
of time, Section 87 is inoperative. But where the registrar having 
jurisdiction has made a mistake in the exercise of it, the Section 
takes effect. Mujibunnisss v. Abdul Rabim, 28 I. A. 15-=23 
All. 233; Seb Mubkhun Lal P v. Sah Koondun Lal, 2 I. A. 210 
and Mobemmed Ewez v. Bir} Lal, 4 I. A. 176 referred to. Sarada 
Neth Bhattacherys v. Gobinda Chandra Das, 23 C. W. N. 534 
approved. 

A document which is executed on a court-fee stamp and not 
on a revenue stamp is an instrument bearing stamp of sufficient 
amount but of improper description within the meaning of 
Section 37 of the Stamp Act and the provisions of that Section 
apply to it. 

Reference under Sec. 57 of Act II of 1899, I. L. R. 23 AIL 
213=[1901] A. W. N. 54 overruled. 

APPEAL from a decision of the High Court of Judicature at 


Rangoon. 
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Cm L. deGruyther, K.C. and A. Pennell for the appellants, 
EF A. M. Dunne, K.C. and E. B. Raikes for the respondents. 
The following judgment was delivered by 
Ma D May Lord ATKIN—This is an appeal from a decree of the High 
S. R. M. M. Court of Judicature at Rangoon. The plaintiffs are the mort- 
A- CumrrYs® pagees under a mortgage dated March 13, 1924, by which Maung 
Pau Be Saung and his wife Ma Twe mortgaged to the plaintiffs for 
Lord Atkis Rs.20,000 four oil wells in the Yenangyaung oil field. The consi- 
deration for the mortgage is alleged to be a sum of Rs.13,764, the 
balance of principal and interest on three promissory notes dated 
June 25, 1921, November 25, 1921, and May 30, 1923, for the 
sums of Rs.7,700, Rs.1,700 and Rs.2,600 respectively, and made 
by the mortgagors in favour of the first-named mortgagee and 
her husband. The second-named mortgagee is Ma Pwa May’s 
son. His wife is the neice of Maung Po Saung, one of the mort- 
gagors. The further consideration, making up the total sum of 
Rs.20,000, is alleged to be a present advance of Rs.6,236 in cash. 
The mortgage was registered on March 14, 1924. There is no 
doubt that at the date of this mortgage the mortgagors were 
heavily indebted. One of their creditors was the respondent firm, 
who on March 20, 1924, instituted a suit against them to recover 
Rs.13,295, principal and interest, due on two promissory notes 
dated March 27, 1923. On May 13, 1924, the respondents ob- 
tained an order before decree for the attachment of the mort- 
gagor’s property, including the four wells, the subject of the 
mortgage in question. On June 10, the appellants, the mortgagees, 
having demanded payment without success, brought the present 
suit against the mortgagors to enforce the mortgage. ‘The res- 
pondent firm applied to be added as a party to the suit as a neces- 
sary party under Order XXXIV, R. 1, and on September 6, 1924, 
the District Judge made the order. A question was raised in the 
Courts below, but not before their Lordships, as to whether this or- 
der was correct. Their Lordships must not be taken as expressing 
an opinion upon this matter. The respondents thus added as 
defendants put in a written statement by which they alleged that 
the mortgage deed was executed without consideration and for 
the purpose of defrauding the respondents. They also pleaded 
that the document was improperly stamped, and that in conse- 
quence the registration was invalid and the document was also 
inadmissible in evidence. The issues fixed by the District Judge 
on the first plea were:— 
1. Was the mortgage deed executed by the mortgagors and 
for valuable consideration? 
2. Was the mortgage deed executed in collusion with the 


plaintiffs for the purpose of defrauding the third de- 
fendant? 
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The claim that the deed was void was based on Section §3 Gm 

of the Transfer of Property Act, 1882, which provides that any s1919 
transfer of immovable property made with intent to defeat and —- 
delay the creditors of the transferor is voidable at the option of M4 ee Mar 
any person so defeated or delayed. The learned District Judge, s. R. w m. 
after hearing evidence, found that the deed was duly executed by A- Crnerrrax 
the mortgagors, and the consideration was truly stated in the = 
deed, i.e., that the promissory notes referred to were genuine notes Lord Akis 
on which the mortgagors were indebted to the mortgagees in the 
sums mentioned, and that the cash advance was in fact made. 
There appears to be no finding to the contrary by the High Court, 
who nevertheless came to the conclusion that the mortgage was 
made with intent to defeat and delay the creditors. This finding 
appears to their Lordships to be inconsistent with what must be 
taken to be the fact that the mortgagees were actual creditors of 
the mortgagors. A debtor is entitled to prefer a creditor, unless 
the transaction can be challenged in bankruptcy, and such a pre- 
ference cannot in itself be impeached as falling within Section 
53:— 

The transfer which defeats or delays creditors is not an instru- 
ment which prefers one creditor to another, but an instrument 
which removes property from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit for himself. He 
may pay one creditor and leave another unpaid (Middleton y. 
Pollock, [1876] 2 Ch. D. at p. 108). So soon as it is found that 
the transfer here impeached was made for adequate consideration 
in satisfaction of genuine debts, and without reservation of any 
benefit to the debtor, it follows that no ground for impeaching 
it lies in the fact that the plaintiff, who also was a creditor, was 
a loser by payment being made to the preferred creditor, there 
being in the case no question of bankruptcy The con- 
current finding that the consideration for the deed was real reduces 
the case to one in which the debtor has preferred one creditor to 
the detriment of another; but this in itself is no ground for im- 
peaching it under the section, even if the debtor was intending 
to defeat an anticipated execution by the plaintiff. 

Their Lordships find it unnecessary to add anything to the 
above authoritative exposition of the law of Lord Wrenbury in 
giving the decision of the Board in Musaher Sabu v. Hakim Lal. 

The plea of the respondents, therefore, on the merits failed. 

It is necessary, however, to determine the issues raised by 
the objection to the stamp and the consequent objection to the 
registration. The point is highly technical and is as follows: A 
The mortgage was executed on a sheet which bore, not an ordinary 
revenue stamp, but a court-fee stamp. The stamp appears to 
be the ordinary impressed revenue stamp, but surcharged with 
the words “Court Fee” stamped over it. The amount of the 
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stamp in this case is sufficient to satisfy the revenue requirements, 
but the respondents contend that the document is not “duly 
stamped” within the meaning of the Stamp Act, 1899. By Sec- 
tion 35 of that Act, “No instrument chargeable with duty shall 
be admitted in evidence for any purpose by any person having 
authority to receive evidence or shall be acted upon, registered 
or authenticated by any such person or by any public officer un- 
less such instrument is duly stamped.” Hence, say the respond- 
ents, the document (a) could not be admitted in evidence; (5) 
could not have been validly registered, therefore was unregistered ; 
therefore under Section 49 of the Registration Act of 1908 could 
not affect the immovable property comprised therein. This con- 
tention has been rejected by both Courts below, and their Lord- 
ships agree with their decision. What happened in the suit was 
that, before the respondents filed their written statement calling 
attention to the stamp objection, the plaintiffs applied to the 
Court for return of the mortgage deed in order that they might 
apply to the Collector for rectification of the error. The District 
Judge found himself bound by Section 33 of the Stamp Act to 
impound the document, and eventually by direction of the High 
Court it was forwarded to the Collector under Section 38 (2) of 
the Act, who, on payment of a further duty of Rs.100 and a 
penalty of Rs.5, certified it to be duly stamped. It was then 
received in evidence in the District Court. It follows that, in 
accordance with Section 36 of the Act, its admission could not 
be called in question at any stage of the suit on a stamp objec- 
tion. ‘The question of admissibility is thus disposed of. 

The attention of their Lordships was called to the provisions 
of Section 37, which enables the Governor-General in Council to 
make rules providing that where an instrument bears stamps of 
sufficient amount, but of improper description, “it may on pay- 
ment of the duty with which the same is chargeable be certified 
to be duly stamped, and any instrument so certified shall then 
be deemed to have been duly stamped as from the date of its 
execution.” ‘Their Lordships entertain no doubt that in pur- 
suance of this section and the rules made thereunder (Rule 16 
of the Rules of February 17, 1899), the Collector would have 
been entitled in this case to exercise the powers given by the 
section. ‘The contention to the contrary is that the section has 
no reference to any stamp except a revenue stamp pure and 
simple, and that a revenue stamp surcharged “Court Fee” is not 
within the meaning of the section a stamp of improper description. 
This appears to their Lordships to be putting too narrow a con- 
struction upon a remedial section, and their Lordships would 
not be prepared to assent to the opinion of the High Court of 
Allahabad in a reference under the Stamp Act, reported in 23 
All. 213 (1901), so far as it concerns court-fee stamps in their 


ALS .R. PRIVY COUNCIL 537 


present form. It is plain, however, that the Collector was not oS 
asked to exercise his powers under Section 37, but under Section 1929 
38(2) and Section 40, (b). These sections do not contain the — 
provision in Section 37 that the document when certified shall be ™* sia aaa! 
deemed to have been duly stamped as from date of execution. 3 R M. M 
It is necessary, therefore, to consider the objection to the registra- 4 oe 
tion on the ground that, when registered, the document was not  "7™ 
duly stamped. The plaintiffs meet this objection by relying upon Lord Atkts 
the terms of Section 87 of the Registration Act, which provides 

that “Nothing done in good faith pursuant to this Act, or any 

Act hereby repealed, by any registering officer, shall be deemed 

invalid merely by reason of any defect in his appointment or 
procedure.” In seeking to apply this section it is important to 
distinguish between defects in the procedure of the registrar and 

lack of jurisdiction. Where the registrar has no jurisdiction to 
register, as where a person not entitled to do so presents for regis- 

tration, or where there is lack of territorial jurisdiction, or where 

the presentation is out of time, the section is inoperative. See 
Mujibunnisss v. Abdul Rahim’. „On the other hand, if the re- 

gistrar having jurisdiction has made a mistake in the exercise of 

it, the section takes effect. Their Lordships have no doubt that 

the mistake is an error in procedure. The prohibition against re- 
gistration is included in Section 35, amongst similar prohibitions 

as to admitting in evidence and authenticating, which can only 

be regarded as procedure. The duty of the registering officer is 

to scrutinise the stamp and pass an opinion on its adequacy, as 

he purports to do in this very document. It would be remarkable 

that, if he made a mistake of possibly a few annas on the amount 

of stamp required, and admitted a document to registration, it 

would be treated as having no effect years afterwards. Their 
Lordships are fortified in this view by former decisions of this 

Board. In Sab Mukbun Lal Pandey y. Sab Koondun LaF, the re- 

gistrar had registered a deed of sale in the absence of the vendors 
contrary to the provisions of Section 36 of the Act. The Board 

held that, having once been presented for registration, it was still 

in time for regular registration, though the first registration may 

have been invalid. There appears to have been an admission by 

the parties that the first registration was not valid. But the 

Board indicated an opinion that the first registration was validated 

by the provisions of Section 88 of the Act (now Section 87). 

Sir Barnes Peacock, in delivering the opinion of the Board, said:— 

In considering the effect to be given to Section 49, that Section : 
must be read in conjunction with Section 88, and with the words 
Non-Registration.” Now, considering that the registration of all 
of the heading of part 10, “Of the Effects of Registration and 
conveyances of immovable property of the value of Rs.100 or 

[1900] 28 Ind. App. 15=23 AlL 233 *[1875] 2 Ind. App. 210 
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upward is by the Act rendered compulsory, and that proper legal 
advice is not generally accessible to persons taking conveyances of 
land of small value, it is scarcely reasonable to suppose that it was 
the intention of the Legislature that every registration of a deed 
should be null and void by reason of a non-compliance with the 
provisions of Sections 19, 21 or 36, or other similar provisions. 
It is rather to be inferred that the Legislature intended that such 
errors or defects should be classed under the general words “defect 
in procedure” in Section 88 of the Act, so that innocent and 
ignorant persons should not be deprived of their property through 
any error or inadvertance of a public officer, on whom they 
would naturally place reliance. If the registering officer refuses 
to register the mistake may be rectified upon appeal, under Sec- 
tion 83, or upon petition under Section 84, as the case may be; 
but if he registers where he ought not to register, innocent per- 
sons may be misled, and may not discover, until it is too late to 
rectify it, the error by which, if the registration is in consequence 
of it to be treated as 2 nullity, they may be deprived of their 
just rights. 

The opinion there expressed was adopted by the Board in 
Mobemmed Ewaz v. Birj Lal’, where two of the persons executing 
the deed admitted execution by themselves, but denied execution 
by the third party. The principle has been applied to registration 
of an insufficiently stamped deed by the High Court of Calcutta 
in Serada Nath Bhattacharya v. Gobinda Chendra Das’, a decision 
of which their Lordships approve. On this part of the case both 
the Courts below decided in favour of the plaintiffs, relying upon 
the decision of the High Court of Calcutta above cited. 

Their Lordships are therefore of opinion that the plaintiffs 
were entitled to succeed in the suit. The appeal should be allowed. 
The decree of the High Court should be set aside, and the decree 
of the District Judge restored. Their Lordships will humbly ad- 
vise His Majesty accordingly. ‘The respondents must pay the costs 
of the appellants here and in the High Court. 

Appeal allowed 

J. E. Lembert—Solicitor for the appellants. 

Bremall and Bremall—Solicitors for the respondents. 

“[1877] 4 Ind. App. at 176 23 CW. N. 534 
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T. C. A. ANANDALWAN 
versus 


THE JUDGES OF THE HIGH COURT OF JUDICATURE 
AT MADRAS* 


Advocete—Professional misconduct, charge of—Procedwre in cases of 
—Charge must be definitely formulated—And proved. 

Charges for professional misconduct must be clearly proved 
and should not be inferred from mere ground for suspicion, 
however reasonable, or what may be mere error of judgment or 
indiscretion. To entail a penalty of suspension or dismissal it 
must be proved that the legal practitioner has been guilty of 
fraudulent or grossly improper conduct in the discharge of his 
professional duty. An enquiry in a case of professional mis- 
conduct should proceed on formulated charges and the evidence 
should be carefully taken and judged according to the ordinary 
standards of proof. In order to found a charge based on the 
allegation that the advocate concerned had sent a notice on be- 
half of his client which was prejudicial to the interests of the 
latter, it must be shown first that the advocate knew the rights 
of parties and that his client did not know them or did not 
intelligently or deliberately realise them and secondly that the 
notice was in fact prejudicial to the interests of the client. Re 
Lubeck, [1905] 32 I. A. 217 followed. 


APPEAL from an order of the High Court of Judicature at 
Madras. 

A. M. Dunne, K.C. and K. V. L. Nerasinbam for the appellant. 

W. Wallach for the respondents. 

The following judgment was delivered by 

Lorn THANKERTON—This appeal is from an order of the 
High Court of Judicature at Madras, dated May 31, 1928, by 
which the appellant, a vakil of 12 years’ standing, was found 
guilty of professional misconduct and was struck off the roll of 
vaki 

Under Section 9 of the Letters Patent of the High Court of 
Judicature at Madras, dated December 28, 1865, the High Court 
is empowered to approve, admit and enrol vakils to plead and act 
according to the rules and directions of the Court, and under 
Section 10 the High Court is empowered to make rules for their 
qualification and admission and to remove or suspend them from 
practice “on reasonable cause.” Rule 8 of the Madras Court, 
Appellate Side, Rules provides:—"Every enquiry under Clause 10 

*P. C. A. 62 of 1929 
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of the Letters Patent of 1865 shall ordinarily be heard and deter- 
mined by a Bench of three Judges.” 

On August 17, 1927, Srinivasa Ayyar, a retired Accountant- 
_ General, filed a petition in the High Court making complaints 
against the appellant’s professional conduct in relation to one of 
the latter’s clients, R. Mahadeva Ayyar, who was the son-in-law 
of the petitioner. On the direction of the Chief Justice an in- 
quiry was held by Waller, J., at which the Advocate-General 
appeared in support of the petition and the appellant was repre- 
sented by counsel. Waller, J. submitted a report on March 26, 
1928, in which he stated that all the charges had been made out 
and that the appellant “had been guilty of the grossest professional 
misconduct.” 

On April 14, 1928, the High Court issued to the appellant 
a notice, in which four charges were—for the first time—definitely 
formulated, and which he was called on to meet. 


Thereafter a Court of three Judges, constituted under Rule 8, 
heard the case, having the Report of Waller, J, along with the 
oral and documentary evidence taken before him, submitted to 
them. On May 3, 1928, the Court made the order presently 
appealed from. 

Though several objections to the procedure were taken by 
the appellant in the Courts below, these were not maintained 
before their Lordships, whose consideration was solely directed 
by the appellant’s counsel to the merits of the four charges. 

Subject to certain observations and criticisms which their 
Lordships have to make, it is not necessary to recapitulate the 
evidence as to the various charges, which is fully detailed in the 
report of Waller, J., and the judgment of the Court below. Be- 
fore dealing with the charges, it is right to state that, in their 
Lordships’ opinion, charges of professional misconduct must be 
clearly proved and should not be inferred from mere ground for 
suspicion, however reasonable, or what may be mere error of judg- 
ment or indiscretion. An appropriate guide may be found in 
Section 13 of the Legal Practitioners Act, No. 18 of 1879, under 
which a pleader or muktar may be suspended or dismissed, who 
is guilty “of fraudulent or grossly improper conduct in the dis- 
charge of his professional duty.” 

All four charges impugn the appellant’s conduct in relation 
to the same client, Mahadeva Ayyar, for whom he has acted on 

e various occasions since the end of 1920. Mahadeva Ayyar was 
born in 1900, and, while still a minor, inherited an estate said 
to have been worth three lakhs. Their Lordships are unable to 
accept all the conclusions of the Courts below as to the character 
and capacity of Mahadeva Ayyar, who was not a witness. It is 


A.L.J-Re i PRIVY COUNCIL 541 


clear on the evidence that according as in turn he resided with Gm 
his wife and her father, the petitioner in the present case, or with 1930 
his sister’s husband, Natarajan Ayyar, his actings were of a differ- | —— 
ing and yacillating nature; further it seems clear enough that he Anann 
was thriftless. But, while there may be substantial ground for wan 
suspicion their Lordships are unable to find evidence sufficient to m ao 
establish that he was a mere tool in the hands of the appellant or na 
or that he was a weak-minded, dissolute, drunken young man; Hiem Covar 
this latter suggestion appears to have been based on a charge, Juprcarune 
of which he was acquitted, and an admission by the appellant in ar Mamas 
cross-examination that he had heard that Mahadeva Ayyar was za 
a drunkard. Theukerton 
The first charge is that on November 22, 1924—purporting 
to be acting under the instructions from Mahadeva Ayyar—the 
appellant sent a notice in respect of certain lands in the Tanjore 
District, referred to as the Sundarakottai lands, to Ramaswami 
Ayyar which was prejudicial to the interests of his client. 
These lands had belonged to Natarajan and his sister and 
were sold by court-auction in 1919 to Ramaswami, who had 
taken an assignment of a decree for debt against Natarajan and 
his sister. It is common ground that Ramaswami was supplied 
with funds for the purchase from Mahadeva’s estate by his 
mother, and that Ramaswami purchased as benamidar either for 
Mahadeva or his brother-in-law Natarajan. This latter question 
was eventually the subject of a suit in the Tanjore Court, No. 2 
of 1926, in which the Subordinate Judge, by decree dated 
February 29, 1928, found that Ramaswami was benamidar for 
Mahadeva and ordered delivery of the property by Natarajan, 
who had apparently remained in possession up till that time. 
The gravamen of this charge is that the notice of November 
22, 1924, was prejudicial to the interests of the client, on whose 
behalf it was sent by the appellant. Their Lordships are of 
opinion that the absence of instructions from Mahadeva is not 
proved. The learned Judges below, in indicating an opinion 
to the contrary, appear to have relied on the view that Mahadeva 
was proved not to have been in Madras at the time when the 
appellant maintained that he had got personal instructions from 
Mahadeva in Madras, but counsel for the respondents admitted 
his inability to maintain that view on the evidence. 
Keeping in view the opinion of this Board as to a similar 
charge in Re Lubeck’, it must be shown, first, that the appellant 
knew the rights of parties and that his client did not know 
them or did not intelligently or deliberately realise them, and, 
secondly, that the notice was in fact prejudicial to the interests 
of his client. 


7[1905] 32 Ind. App. 217 at 227 
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As regards the first point, the appellant’s counsel admitted 
that the appellant knew at that time that there was a question 
between Mahadeva and Natarajan as to the title to the Sundara- 
kottai lands, but, in their Lordships’ opinion, it is not proved 
that Mahadeva did not know his rights and realise them, so far 
as they could be realised before the subsequent litigation and 
decision of the Court. But their Lordships are further of opinion 
that the charge fails on the second point. The notice only 
states that which was true in fact, viz., that Natarajan was in 
possession of the lands and did not recognise Ramaswami’s 
rights to the lands. It may be said that it omitted to state that 
Mahadeva also claimed the lands, but that claim had already been 
prejudiced by the deed of sale referred to in the notice, in con- 
nection with which the appellant had not been employed, and 
it would have been difficult to have pursued such a claim in 
court in view of Section 66(1) of the Code of Civil Procedure, 
Act No. 5 of 1908. 
~ Accordingly the first charge fails, but their Lordships con- 
sider that appellant, by accepting two clients with adverse 
interests, did not follow a proper practice, and the fact that he 
took a vakalatnama from Mahadeva indicates his appreciation of 
some difficulty in this . 

The second charge is that the appellant obtained an ex parte 
decree on October 20, 1926, in the High Court at Madras for 
Rs.4,475 against Mahadeva, although the professional services ren- 
dered were negligible and the appellant’s standing at the Bar 
could not justify a demand for fees of such magnitude. 

That suit was founded on an agreement by Mahadeva to 
pay the fees in question, as confirmed by his signature of the 
account in the appellant’s diary. The suit was at first defended 
by Mahadeva, but, subsequent to the settlement of the issues, 
was allowed to go by default, in consequence of Mahadeva’s al- 
tered instructions to his vakil. 

Waller, J. found this charge proved on the ground that the 
appellant © : 

tricked a weak and drunken young fool into signing an acknow- 
ledgment for a large sum of money and then sued for uncons- 
cionable fees that he had done nothing or little to earn. 
The learned Judges of the High Court also found the charge 
proved on the ground that 
Mahadeva was evidently easily influenced, and it is clear that 
Mr. Anandalwan took advantage of this fact to make him con- 
sent to pay exorbitant fees. 
These findings hold the appellant guilty of fraudulent conduct, 
which is not mentioned in the charge, as it should have been, if 
it were intended to make such a case, so that the appellant should 
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have notice of it. It may further be noted that no such defence 
was suggested, either in the written statement or the issues settled 
in the suit for fees. 

A careful scrutiny of the evidence in this case fails to disclose 
evidence sufficient, in their Lordships’ opinion, to support such 
findings, nor was the respondents’ counsel able to point to such 
evidence. The size of the fees in relation to the work done or 


the work undertaken may be open to criticism, but it cannot, in Hrm Covar 


their Lordships’ opinion, amount of itself to gross professional 
misconduct, and this appears to consist with the views of the 
learned Judges in the Courts below, who found the gravamen in 
the fraudulent conduct, which they held to have been established. 

The third and fourth charges, which are inter-related, are as 
follows, viz:— 

3. That you were a party to the getting up in October, 1926, 
of 2 promissory note, dated October 28, 1924, that that note 
was endorsed in blank by SubBaraya Kottadia with the intention 
that it should be handed over to Cunniah, that ultimately when 
it was endorsed to Ramachandra Ayyar, it was endorsed to him 
as your agent and that you were the principal whom he repre- 
sented in C. S. No. 742 of 1926 on the file of the High Court. 

4, That you were a party to the collusive adjudication (as 
an insolvent) of Mahadeva Ayyar by Ramachandra Ayyar with 
the object of getting the settlements made by Mahadeva Ayyar 
on his wife cancelled. 

The promissory note referred to was for Rs.10,000 and was 
stated to be security for a balance owing by Mahadeva to Kottadia 
for jewellery bought from the latter by Mahadeva. 


Two crucial questions arose on these charges. First, whether 
the debt to Kottadia was a genuine debt of Mahadeva. Waller, J. 
held that it was not a genuine debt, but the High Court took a 
contrary view, and their Lordships accept the finding of the 
High Court. The second, and even more crucial, question was 
whether Ramachandra was in fact the appellant’s agent in the 
suit on the promissory note, referred to in the third charge, and 
the adjudication referred to in the fourth charge. On this ques- 
tion the findings of the Courts below were unanimously against 
the appellant, but counsel for the respondents found himself un- 
able to maintain before this Board that the evidence justified more 
than strong suspicion that Ramachandra was benamidar of the 
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appellant in these matters. Their Lordships are therefore unable 


to hold these charges proved. 


The result is that their Lordships hold that none of the: 


charges has been proved. The course of procedure followed in 
the enquiry appears to have been different from that ordinarily 
contemplated by the Rules framed under the Letters Patent, and 
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to have unduly complicated the issues and the evidence. In their 
Lordships’ opinion, the enquiry in a serious case of this kind 
should proceed on formulated charges, not only in fairness to 
the person charged. with professional misconduct, but in order 
that the evidence may releyantly bear on the particular issues, 
and, further, their Lordships are of opinion that the evidence 
should be carefully taken and judged according to the ordinary 
standards of proof. 

In accordance with their conclusions, their Lordships have 
humbly advised His Majesty that the appeal should be allowed 
and that the order of the High Court of May 3, 1928, should be 


recalled. 
Appeal allowed 
T. L. Wilson end Co.—Solicitors for the appellant. - 
The Solicitor, India Office—Solicitor for the respondents. 
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MEHRBAN KHAN (Plaintiff) 
s VETSHS 
MAKHNA, SINCE DECEASED, AND OTHERS (Defendants) * 
Mortgage—Equity of redem ption—Clog on equity, what is—Provision 
utterly vold—Unenforcible both against mortgagor and bis assigns. 
Provisions in a mortgage deed which amount to a clog upon 
the equity of redemption are totally void and are inoperative 
both as against the mortgagor as well as his assign. Under a 
mortgage with possession, it was provided that after the expiry 
of the stipulated period, if the mortgagor paid off the mortgage 
money, the property was to belong as to a limited interest there- 
in only to the mortgagor and as to the major interest therein 
to the mortgagee; and if the mortgagor did not pay off the 
mortgage money then to the mortgagee only. Held, that this 
Provision amounted to a clog and was unenforcible. Sanéley v. 
Wilde, [18991 2 Ch. 474, Noskes and Co. Lid. v. Rice, [19021 
A.C. 24 and G. and C. Kreglinger v. New Patagonia Meat and 
Cold Storage ‘Co. Lid., [1914] A. C. 25 referred to. 
APPEAL from a decision of the Court of the Judicial Com- 
missioner, North-West Frontier Province. 
L. deGruyther, K.C. and J. M. Parikh for the appellant. 
A. M. Dunne, K.C. and W. Wallach for the respondents. 
The following judgment was delivered by 
Lorp Tomim—This is an appeal from the Judicial Com- 
missioner, North-West Frontier Province, Peshawar. 
The Judicial Commissioner has reversed the Divisional Judge, 
*P. C. A. 96 of 1927 
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who, on his part, had affirmed the judgment and decree of the 
Subordinate Judge. - 

The point is a short one. The appellant is the plaintiff in 
the suit. He is the assign for value of the interest of a mortgagor 
in property comprised in a mortgage dated May 6, 1898. 

Under the mortgage the mortgagees were entitled to posses- 
sion for 19 years. At the end of that period, if the mortgagor 
paid off the mortgage money, the property was to belong as to a 
limited interest therein only, to the mortgagor, and as to the 
major interest therein to the mortgagees. If the mortgagor failed 
to pay off the mortgage money at the end of the 19 years the pro- 
perty was apparently to belong to the mortgagees absolutely. 

After the expiration of the 19 years the appellant, as assign 
of the mortgagor, brought a redemption suit. 

‘The Subordinate Judge and ae Divisional Judge both held 
that the provisions of the mortgage deed limiting the interest of 
the mortgagor upon redemption constituted a clog upon the equity 
of redemption, and that the plaintiff was entitled to redeem with- 
out regard to these provisions. 

The Judicial Commissioner agreed with the Lower Courts in 
thinking that the provisions in question amounted to a clog upon 
the equity of redemption. He took the view, however, that a 
purchaser of the equity of redemption is bound by the terms of 
the mortgage deed and cannot set up that such terms amount 
to a clog. 

Their Lordships are of opinion that the Judicial Commissioner 
his misapplied the principles which govern in the matter. 

It is to be observed that the Transfer of Property Act, by 
Section 60 of which the right of a mortgagor to redeem is regu- 
lated, has no application to the North-West Frontier Province. 
The matter is governed by the North-West Frontier Province Law 
and Justice Regulations. Section 27 of Regulation No. VII pro- 
vides in effect that decisions in certain matters, which do not in- 
clude mortgages, shall be according to the law of the parties con- 
cerned. By Section 28 of the same Regulation it is provided that 
in cases not otherwise specially provided for the Judges shall decide 
according to justice, equity and good conscience. 

In Waghela Rajsenji v. Sheikh Masludin’, Lord Hobhouse 
pointed out that a direction to decide by equity and good cons- 
cience was generally interpreted to mean the rules of English law 
if found applicable to Indian society and circumstances. 
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The terms of Section 60 of the Transfer of Property Act are . 


an indication that the rules of English law relating to a mortgagor’s 
right to redeem are applicable to Indian society and circumstances. 
ere is no indication to the contrary. 
114 L A. 89 at 96 
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The aer aue herdo be detena by terda oi 
English law. 5 

.The relevant principle of English law was stated by Lord 
Lindley in Sentley v. Wilde’, in language approved by Lord 
Halsbury in Noakes and Co., Lid. v. Rice’. 

Lord Lindley said:— 


The principle is this. A mortgage is a conveyance of land 
or an assignment of chattels as a security for the payment of a 
` debt or the discharge of some other obligation for which it is 
given. This is the idea of a mortgage and the security is re- 
deemable on the payment or discharge of such debt or obligation, 
any provision to the contrary notwithstanding. That in my 
opinion is the law. Any provision inserted to prevent redemp- 
tion on payment or performance of the debt or obligation for 
which the security was given is what is meant by a clog or fetter 
on the equity of redemption and is therefore void. It follows 
from this that once a mortgage always a mortgage, but I do not 
understand that this principle involves the further proposition 
that the amount or nature of the further debt or obligation, the 
payment or performance of which is to be secured, is a clog or 
fetter within the rule. 


At p. 30 of the last-mentioned case Lord Macnaghten said:— 


Redemption is of the very nature and essence of a mortgage 
as mortgages are regarded in equity. It is inherent in the thing 
itself and it is, I think, as firmly settled now as it ever was in 
former times that equity will not permit any device or contri- 
vance designed or calculated to prevent or impede redemption. 
It follows as a necessary consequence that when the money s- 
cured by a mortgage of land is paid off, the land itself and the 
owner of the land in the use and enjoyment of it must be as free 
and unfettered to all intents and purposes as if the land had never 
been made the subject of the security. 


At pp. 31 and 32 Lord Macnaghten added:— 


It seems to me to be contrary to principle that a mortgagee 
should stipulate with his mortgagor that after full payment of 
principal, interest and costs he should continue to receive for a 
definite or an indefinite period a share of the rents and profits of 
the mortgaged property as the result of an obligation arising from 
the contract made when the mortgage was created. 


These expressions of opinion accord with the principles of 
the matter as they were explained by Lord Parker of Waddington 
in G. and C. Kreglinger v. New Patagonia Meat end Cold Storage 


_ Co., Lid“. 


In their Lordships?’ opinion, all the Courts were acting in 
accordance with the authorities, to which reference has been made, 
in holding that the provisions of the mortgage deed conferring 
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on the mortgagees on redemption an interest in the property cons- 
tituted a clog or fetter upon the equity of the redemption. 

Their Lordships are, however, of opinion that the Judicial 
Commissioner erred in holding that these provisions were binding 
on the assign. 

Their Lordships think that the provisions in question, being 
a clog upon the equity of the redemption, were void and could 
have no more binding force against the assign of the mortgagor 
than they had against the mortgagor himself. They are not pro- 
visions of general validity avoided against the mortgagor personally 
by reason of pressure or undue influence brought to bear on him. 
They are provisions which, when forming part of the actual mort- 
gage contract, have under the general law no validity at all. If it 
were otherwise an illogical result would follow. The mortgagor, 
-if he redeemed, would escape from the burden, but if he sold to 
another he would necessarily bear the burden, as the validity of 
the provisions as against the assign would be reflected in the price 
which he received. 

For these reasons, in their Lordships’ judgment, the appeal 
should be allowed and the decree of the Divisional Judge should 
be restored, with costs to the appellant in the Courts below and 
before their Lordships’ Board. 

Their Lordships will humbly advise His Majesty accordingly. 

Appeal allowed 


Stanley, Jobnson and Allen—Solicitors for the appellant. 
T. L. Wilson and Co.—Solicitors for the respondents. 
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LUTTUR AND OTHERS 
versus 
KING-EMPEROR* 

Criminal Procedure Code (as amended in 1923), Sec. §26(8)—Trensfer 
—Adjourwment on application under Sec. 526—Mendatory nature 
of the provisions of-—Continuation of trial without adjournment 
Hlegal—Sec. 537, inapplicability of. 

Section 526(8) of the Criminal Procedure Code embodies a 
statutory mandate which the courts below ought to respect and 
obey, and therefore where an application under the Section is pre- 
sented, it is the duty of the Court to stay alt proceedings. 

In re Serte} Singh v. Emperor, 22 A. L. J. R 431, Walidad 
Khan v. King-Emperor, 26 A. L. J. R. 1321 and Bagridi v. 
Emperor, 26 A. L. J. R. 398 followed. 

Where a rule of law is absolute in terms the said rule has got 
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to be observed and duly given effect to, and it is no province 
of a Magistrate to deviate from the said rule upon any grounds 
of expediency. 

Where the magistrate refused an application under Sec. 526(8) 
of the Criminal Procedure Code, without staying the proceedings 
and the trial continued resulting in the conviction of the appli- 
cants and an application was moved in the High Court unsuccess- 
fully, beld, that the progress of the case in the trial Court be- 
tween the date when the application was moved before the Magis- 
trate and the date when the application before the High Court 
was finally rejected, was illegal and not 2 mere irregularity cured 
by Sec. 537 of the Criminal Procedure Code. 

CRIMINAL Reference made by Basu Harmar Prasan, Ad- 
ditional Sessions Judge of Benares at Jaunpur. 

S. N. Verma for the applicants. 

M. Waliullab (Assistant Government Advocate) for the 


Crown. 
The following judgment was delivered by 


SEN, J.—The facts of the case which have given rise to this 
reference are set out is extenso in the judgment of the Additional 
Sessions Judge of Benares, dated September 16, 1929, and require 
no recapitulation. 

Luttur, Balai, Ram Nath and Raghu were on their trial 
before a Special Magistrate of Jaunpur, under Section 324 of the 
Indian Penal Code. During the progress of the trial, one Luttur 
had applied to the Magistrate under Section §26(8) of the Cri- 
minal Procedure Code for stay of proceedings to enable him to 
move the High Court for the transfer of his case. The applica- 
tion was granted, and the case was adjourned. Luttur did not 
apply to the High Court for the transfer of the case. He applied 
to the District Magistrate for a transfer, but his application was 
rejected, and he submitted to the order. 

On May 17, 1929, Balai made a similar application, but his 
Saree was refused. A second application was made by 
Balai, on May 18, 1929, but this application shared the same fate. 
Between May 18 and May 23, 1929, there were holidays in the 
lower courts and also’in the High Court consequent upon the 
Id-uz-Zoha. On May 23, 1929, Balai presented an application 
in the court of the Magistrate stating that he had been to Allah- 
abad to instruct his counsel to make the necessary application un- 
der Section 526 of the Criminal Procedure Code for the transfer 
of his case and that the application was going to be made im- 
mediately upon the opening of the High Court. He prayed 
further for the adjournment of the case till the matter had been 
finally disposed of by the High Court. This application was dis- 
missed. Between May 17, 1929 and the date o the actual deci- 
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sion of this case, the proceedings in the court of the Magistrate 
continued. The proceedings terminated in the conviction of all 
the four accused persons upon whom non-bailable sentences were 
passed. They moved the learned Additional Sessions Judge of 
Benares for the revision of the conviction, and the matter has 
been submitted to this Court under Section 438 of the Code of 
Criminal Procedure. 

Under Section 526(8) where an accused notifies to the court 
before which the case is pending his intention to make an appli- 
cation under this Section, the court is bound to adjourn the case 
for such a period as will afford a reasonable time for an applica- 
tion to be made to the High Court, and an order obtained there- 
on. Section 526(8) embodies a statutory mandate, which the 
courts below ought to respect and obey. ‘There has been a catena 
of decisions of this Court and of other High Courts in favour of 
the view that the rule referred to above is imperative, Some of 
Emperor through Raja Serda Mebesh Prasad Singh, Sulaiman, J. 
held that after the application for transfer had been’ made to a 
Magistrate, the trying Magistrate should not have recorded any 
evidence at all but should have adjourned the case at once. In 
Walidad Khan v. King-Emperor through Sukba', Dalal, J. held 


that the provisions of Section 526(8) of the Code of Criminal _ 


Procedure were mandatory, and must be epforced. In Bagridi 
end others v. Emperor’, Walsh and Banerji, JJ. held that where 
an application under Section 526(8) was presented, it was the 
duty of the court to stay all judicial proceedings. 

The learned Magistrate has submitted an explanation, which 
does not seem to me to be at all satisfactory. Where a rule of 
law is absolute in terms the said rule has got to be observed “and 
duly given effect to, and it is no province of a Magistrate to de- 
viate from the said rule upon any grounds of expediency. Fur- 
ther, it does not appear that, when Luttur made the application 
under Section 526(8), he was doing so on behalf of himself 
and the other three co-accused. The Magistrate might well have 
asked the other three accused persons at the time as to whe- 
ther they too wanted to avail themselves of the adjournment to 
make an application to the High Court jointly with Luttur or 
severally on their individual account. This was not done. In 
refusing the applications, dated May 17 and 18, 1929, the Magis- 
trate has acted in contravention of an absolute and imperative 
enactment. The progress of the case in his court between May 
17, 1929 and the date, when the application of Balai was finally 
rejected by the High Court, was illegal, and ‘not a mere irregu- 
larity cured by Section 537 of the Code of Criminal Procedure. 
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I accept the recommendation of the learned Additional Ses- 
sions Judge, set aside the conviction and sentence of the appli- 
cants and direct a retrial. The witnesses examined between May 
17, 1929 and the date, when the final order was passed by this 
Court, on the application of Luttur, should be recalled, and an 
opportunity afforded to the accused persons to cross-examine 
them. Let it be distinctly understood that no aspersion is cast 
upon the trying Magistrate in any shape or form. ‘There can be 
no doubt that the said Magistrate will deal with the case fairly 
and justly. In view of all the circumstances of the case, I do 
not think that I should make an order of transfer of this case 
from the court of Mr. Bagar Husain to that of any other Magis- 
trate. Let the papers be returned. 


RAM PRASAD TAMOLI (Applicant 
VETSHS d 
BENARES COTTON AND SILK MILLS Lip. 
(Opposite party)* 

Agra Tenancy Act (III of 1926), Sec. 3(4)—Rent, meaning of—License 
to cut grass grdwing on groves—Suit for errears—Jurisdiction— 
Triable by revenue court. 

The definition of rent in the new Tenancy Act (I of 1926) 
is made much wider and would include the payment to be made 
even by a licensee, and therefore rent payable by a licensee for 
the cutting of grass is not recoverable in a court of small causes 
but in the revenue court. 

Menobsr Lal v. Geuri Reutein, 12 A. L. J. R. 36 followed. 
B. & N. W. Ry. v. Bendbu Singh, I L. R. 31 All 342—6 
A. L. J. R. 400, Metbura Das v. Jadubir Thapa, I. L. R 28 All. 
277=3 A. L. J. R 138 and Raja Devi v. Mobemmad Yaqub, 
I. L. R. 47 All. 738 referred to. 

Cv Revision from an order of V. MEHTA Esq., Judge of 
the Court of Small Causes of Benares. 

Mukbter Abmad for the applicant. 

Govind Das for the opposite party. 

The following judgment was delivered by 

Dara, J.—Both learned counsel, Mr. Mukhtar Ahmad and 

Mr. Govind Das, have helped the court by placing before it all 

the relevant rulings on the subject. The Cotton Mills of Benares 

obtained a qabuliyat from Ram Prasad for purchase of grass 
growing on two groves within their compound for one year. 
: “Civ. Rev. 331 of 1929 
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The document was stamped with a stamp of one anna and the 
proper fee has now been received together with penalty and the 
document admitted in evidence. The purchase was for a sum 
of Rs.600, out of which Rs.300 had been paid and a suit was 
brought by the company in the court of small causes for the re- 
covery of a sum of Rs.300. There is a certain amount of appa- 
rent conflict between two rulings of this Court, one in the case 
of B. 8 N. W. Railway v. Bendhu Singh’ and the other of 
Manober Lal v. Gawri Reutain". I think the conflict, however, 
has been set at rest in favour of the later ruling of 1913 by the 
present Tenancy Act (III of 1926) subsequent to the passing of 
which the present suit was instituted. In the Act of 1901 ‘land’ 
was vaguely defined as land which is let or held for agricultural 
purposes, while in the current Act the definition is further ela- 
borated to include grove land and land let or held for pasturage. 
It further includes land covered by water used for the purpose 
of growing ‘singhara’ or other similar produce. The only kind 
of land excluded is land for the time being occupied by 
dwelling-houses or manufactories or land appurtenant 
thereto. In the former Act ‘rent’ did include cash or 
kind to be paid or delivered by a tenant on account of 
gathering produce. The matter, however, was not so clear 
as it is now made by including ‘sayar’ in rent for the purposes 
of Chapter IX of the Tenancy Act for the payment 
and recovery of rent. As defined in Section 3(4) of the Act, 
‘sayar’ includes whatever is to be paid or delivered to a land- 
holder by a lessee or licensee on account of the right of gathering 
produce. The present definition of rent, therefore, so far as the 
recovery thereof is concerned, is made much wider and would 
include the payment to be made even by a licensee. In the pre- 
sent case Ram Prasad is obviously a licensee who was permitted 
to enter the compound of the company for the purpose of cutting 
grass when it grew and taking it away. The learned counsel for 
the respondent pointed out that there was no right conferred by 
such a licensee to immovable property as was held in Mathura 
Das v. Jadubir Thapa. Recently this ruling by a single Judge 
was followed by a Bench of two Judges here in Raja Devi v. 
Mubemmad Yaqub. This matter, however, relates to the regis- 
tration of a document by reason of growing crops being exempted 
by the Registration Act from the expression ‘land’. In the pre- 
sent case also the qabuliyat is not registered but was rightly ad- 
mitted into evidence by the trial court. These two rulings do 
not solye the question whether ‘rent’ payable by a licensee for the 
cutting of grass may be recovered in a court of small causes, or 
whether the licensor must go to the revenue court to recover the 


IL L R 31 AIL 342=6 A. L. J. R. 400 2A L J. R 36 
"LL R 28 AlL 277=3 A L J. R 138 L L R 47 All 738 


$52 HIGH COURT [1930] 


Cm same. As I have explained above the single Judge ruling in the 
isso œe of Manohar Lal of 1913 is now well supported by: statute. 
a I hold that the suit was triable by a court of revenue. I set 
Ram Prasan aside the decree of the trial court dated July 22 last and direct 
prac that court to return the plaint for presentation to a proper court. 
Ben aans Costs relating to court-fee would naturally follow the order 
Corrow ano of the revenue court. Parties shall bear all their other costs them- 
oe selves. 


— Decree set aside 
Ddd, J. 


RAJ NARAIN RAO AND ANOTHER (Plaintiffs) 
; . 
RAM SARUP (Defendants) * 


Cro. 
1929 
Dec. 10. Limitation Act (IX of 1908), Secs. 19 and 20 end Art. 64—Inepplic- 
soan J ability of —Balance of accouni—Sult on—Last acknowledgment o 
Keman J. liability made after expiry of period of limitation—No acconnt stated 
between perties—Contract Act, Sec. 25—Inappliceble in absence 
of express promise to pey. 

Plaintiff alleged that defendant approached plaintiff in 1927 
and requested him to advance him money in order to run his 
business, on the understanding that interest at a certain rate 
‘would be paid continually with yearly rests and that if defend- 
ant failed to pay the annual interest the same would be added to 
the principal: and interest charged on the whole amount 
at the fixed rate; that defendant used to borrow money from 
1907 to 1921 and made entries in his account-books and having 

uared the account be used to credit year after year the amount 
of interest in the actount of plaintiff; that a balance was struck 
on June 17, 1921 and finally on June 17, 1922 defendant copied 
out the entire account from his account-books and entrusted 
the same to plaintiff and that the accounts were taken be- 
tween the parties for the last time on this date. Defendant not 
only denied the existence of liability but also pleaded that the 
claim was time-barred. Both the lower courts dismissed the 
claim as being barred by limitation. Held, (1) that as the 
lower appellate court has found that the last acknowledgment 
of liability was made after the expiration of the usual period of 
limitation, Sec. 19 of the Limitation Act could not help plaint- 
iff; (2) that inasmuch as there was no evidence that the addi- 
tion of interest to the principal in 1919, 1920 or 1921 was with 
mutual consent given at the time, Sec. 20 also could not help 
plaintiff; 

Gade Lakshminerasimbems Pantulu v. Bharata Mabenty, 8 L 
C. 349, Keriyappa v. Rechepa, L L. R. 24 Bam. 493, In re Tri- 
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cumdas Mills Co. Lid., 13 Bom. L. R. 482 and Moben Lal v. 
Lachman Das, 9 O. C. 221, referred to. 


(3) nor did Sec. 25 of the Contract Act apply to this case 
as there was no express promise to pay; Gobind Das v. Sarju Das, 
I. L. R. 30 All. 268=5 A. L. J. R. 274, Maniram Seth v. Seth 
Rupchend, I. L. R. 33 Cal. 1047 and Rem Babsdur Singh v. 
Damodar Prasad Singh, 6 Pat. L. J. 121 followed. 

(4) inasmuch as there was nothing to show that the final 
striking of the balance was a result of a mutual settlement of 
account between the parties and as the account-book in no way 
suggested that it contained the plaintiffs’ account or was an ac- 
count stated between the parties, Art. 64 could not be made 
applicable to this case. 

Nabenibai v. Natbu Bhan, I. L. R. 7 Bom. 414, Jamun v. 
Nand Lal, I. L. R. 15 All. 1, Ganga Prasad v. W. W. Bouche, 
§ Pat. L. J. 371, Dukbi Sebu v. Mobemmad Bikbu, I. L. R. 10 
Cal. 284, Menjunsthe Kaetsti v. Devemma alias Gomathiemma, 
I. L. R. 26 Mad. 186, Bhols Nath v. Net Rem, 3 A. L. J. R. 800, 
Mathura Das v. Babu Lal, I. L. R. 1 ALL 683 and Uma Shanker 
v. Gobind Narain, I. L. R. 46 All. 892 referred to. 

The principal distinctions between Section 19 and Article 64 
of the Limitation Act, and Sec. 25 of the Contract Act are, that 
acknowledgments under Sec. 19 may be a purely one-sided and 
unilateral statement not even addressed to the creditor, whereas 
the statement of account under Art. 64 must be the result of 
mutual agreement, and even though it may imply a promise to 
pay there need not be an express promise to pay, but under 
Sec. 25 of the Contract Act there must of a necessity be an ex- 
press promise to pay. 

SECOND APPEAL from a decree of Basu Prage Lat, Addition- 
al District Judge of Aligarh, confirming a decree of MAULYI Mr- 
za Naom Husain, Subordinate Judge. 


Panna Lal for the appellants, 


Shiam Krishna Dar, Shiva Prasad Sinha and Sarkar Babadur 
Jobari for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit for recovery of money based on a statement of account dated 
June 17, 1922, in the handwriting of the defendant. In the 
plaint the plaintiff alleged that the defendant approached the 
plaintiffs in 1927 and requested him to advance him money in 
order to run his business, on the understanding that interest at 
the rate of 1% per mensem would be paid continually with yearly 
rests, and that if the defendant failed to pay the annual interest 
the same would be added to the principal and interest charged on 
the whole amount at the said rate; that the defendant used to 
borrow money from 1907 to 1921 and made entries in his ac- 
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count-books, and having squared the account he used to credit 
year after year the amount of interest in the account of the plaint- 
iffs; that a balance was struck on June 17, 1921, and finally on 
June 17, 1922, the defendant copied out the entire account from 
his account-books and entrusted the same to the plaintiffs, and 
that the accounts were taken between the parties for the last time 
on this date, viz., June 17, 1922, when a sum of Rs.2,000 and 
odd was struck by the defendant as the balance due by him to 
the plaintiffs. The defendant in his defence denied the existence 
of any loan transaction between the parties at all and pleaded that 
there was a memorandum book in which he kept an account of 
dealings with his own father which was stolen by the plaintiff 
and was produced as evidence in this case. He not only denied 
the existence of liability but also pleaded that the claim in any 
event was barred by time. 
On August 21, 1924 the court ordered that the first two 
issues, VizZ., i 
(1) whether the suit was barred by time? 
and (2) whether the entry as to the striking of a balance relied 
upon by the plaintiffs required a stamp and whether it was 
admissible in evidence, which involved legal points, should be 
decided first. On that date the plaintiffs’ pleader, Babu Sohan 
Lal, made the following satement:— 
The plaintiffs’ claim is solely based on Section 19 of the Li- 
mitation Act. In other words, the said Section saves the plaint- 
iffs’ claim from limitation. i 
Evidence was accordingly confined to these two issues and 
the main questions of fact involved in issue No. 3, viz., whether 
the defendant borrowed money from the plaintiffs? If so, how 
much were not gone into at all. 


Both the courts below have dismissed the claim as being 
barred by limitation. In spite of the statement of Babu Sohan 
Lal, an argument based on Section 20 of the Limitation Act was 
also advanced before the lower appellate court and disposed of 
by it. 

The learned advocate for the appellants has, in addition to 

relying on Sections 19 and 20 of the Limitation Act, also relied on 
Article 64 of the Limitation Act and Section 25 of the Indian 
Contract Act, and has urged that his clients are not bound by 
the admission on a point of law made by their pleader in the trial 
court. ~; 
If the question raised in appeal were a pure question of law 
which would not require any fresh findings, we would have no 
hesitation in-allowing the point of limitation to be raised before 
us, even though it were for the first time. 
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It is quite clear to us that Section 19 of the Indian Limitation 
Act cannot help the plaintiffs. The writing dated June 17, 1922, 
if treated as a clear acknowledgment of liability, would be an 
acknowledgment on that date. But according to the account 
filed, the last advance made -by the creditor was on October +17, 
1917, and the last payment made by the debtor was on August 
18, 1918. Both these jtems were well over three years previous 
to the said acknowledgment. The lower appellate court has 
distinctly found that this acknowledgment was made after the 
expiration of the usual period of limitation, and could therefore 
not be relied on by the plaintiffs. We agree with that view. 


Section 20 of the Limitation Act was pressed before the 
lower appellate court, but as appears from its judgment no au- 
thority was cited in support of the contention. The case of 
Gade Lakshminsrasimbam Pantulu v. Bharata Mabanty' relied up- 
on by the defendant was not directly in point. But a number of 
authorities have been produced before us to the effect that for 
purposes of Section 20 it is not necessary that there should be an 
actual payment in cash, but that even the addition of interest to 
the principal may amount to 2 payment within the meaning of 
that Section. The court below has assumed, although the fact 
was denied in the written statement, that there might have been 
an agreement to charge compound interest, that is to say, to add 
interest annually to the principal in case it was not paid. But 
even if there had been such an initial agreement between the 
parties, the mere fact that the debtor in pursuance of such an 
agreement went on adding in his books interest to the principal 
year after year would not amount to actual payments within the 
meaning of Section 20, unless the creditor each time agreed to 
it. The learned advocate for the appellants relies on the cases of 
Kariyappa v. Rachapa’, In re Tricumdas Mills Co. Ltd." and Mo- 
ban Lal v. Lachmen Das‘. In cases where both parties agreed to 
wipe out the previous balance and added the amount of interest 
to the principal so as to make it a new debt due, one may con- 
cede that such an act may amount to payment of interest with- 
in the meaning of Section 20. But in-our opinion such addition 
of interest to principal must be the result of an agreement between 
the parties on the date of such payment. We are not prepared to 
hold that if either the creditor or the debtor by himself goes on 
adding interest to principal in his own books, even though the 
same may be in pursuance of the original agreement, there would 
be each time that this is done a fresh payment by the judgment- 
debtor to the creditor so as to extend the period of limitation 
under Section 20 of the Act. f 
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In the present case the view taken by the learned Additional 
District Judge was that it was never the plaintiffs’ case that any 
of the said balances (other than that of June 17, 1922) was struck 
in his presence and that there is no allegation that there was any 
settlement of accounts between the parties before that date. There 
is certainly no evidence on the record to show that the addition of 
interest to the principal in 1919, 1920 or 1921 was with mutual 
consent given at the time. We are therefore of opinion that 
Section 20 cannot help the plaintiffs. 


The present claim cannot be considered to be one based on 
Section 25 of the Indian Contract Act. Under that Section an 
agreement which is a promise to pay a time-barred debt is good 
if it is in writing signed by the person to be charged therewith. 
But to bring the case within that Section it is necessary to show 
an express promise to pay. A mere acknowledgment of liability, 
even if it implies a promise, would not be sufficient for purposes 
of this Section. ‘There is plenty of authority in support of this 
view. In the case of Gobind Das v. Sarju Das’ the observations of 
their Lordships of the Privy Council in the case of Manirem Seth 
v. Seth Rupchand’ were fully explained and it was pointed out 
that an express promise was necessary. The same view has been 
expressed in the recent case of Rem Bahadur Singh v. Demodar 
Prasad Singh’. We agree with that view and hold that Section 25 
does not apply to this case as there is no express promise to pay 
contained in exhibit 1. 

The last point urged on behalf of the appellants was that 
this exhibit 1 amounted to a statement of account which gave 
to the plaintiffs a fresh cause of action and a fresh period of three 
years. The circumstances under which the plaintiffs obtained 
this book has not been determined by the court below and the case 
has proceeded on the assumption that it is a copy made of the entries 
in a memorandum of accounts kept by the defendant and handed 
over to the plaintiffs. But there is no evidence on the record, 
nor is there any finding that the plaintiffs and the defendant sat 
down together and went into the whole account, and on an ad- 
justment of the account arrived at the conclusion or agreement 
that the amount due on June 17, 1922 was Rs.2,153-2-0, neither 
more nor less. 

The ordinary meaning of the expression “account stated” is 
given in Wharton’s Law Lexicon as 

the admission of a balance due from one party to another, and 
that balance being due there is a debt; the statement of the 
account and the admission of the balance implies a promise to 
pay it. 


T L R 30 All, 268=s5 A L, J. R 274 L L R. 33 Cal 1047 
T6 Pat. L. J. 121 . 
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But there is undoubtedly, as observed by Blackburn, J. in om 
Leycock v. PeckJes* a technical meaning attached to this expression, 1929 
be laims Ray Naman 


the real account stated is when several items of cross c ape 


are brought into account on either ‘side, and being set against rg 
one another, a balance is struck, and the consideration for the Ram Sarup 
payment of the balance is to discharge on either side; each party 
resigns his own rights on the sums he can claim in consideration 
of a similar abandonment on the other side, and of an agreement 
to pay and to receive in discharge of the balance found due. 
There are numerous cases of the Indian High Courts where this 
phraseology has been borrowed, and stress has been laid on the 
restricted meaning of the expression. We may only give refer- 
ences to a few of such cases, viz, Nabanibai v. Nathu Bhew’, 
Jamun v. Nand Lal” and Ganga Prasad v. W. W. Bouck. On 
the other hand there are undoubtedly some observations to the 
contrary in Dukbi Sabu v. Mabomed Bikbu™, and a clear expres- 
sion of opinion in Manjunatha Kamti v. Devamma alias Gomathi- 
amma" and a reference to such contrary opinion in Serifun Maen- 
dalin v. Feradoul Khatun“. It may be pointed out that the case 
of Gaya Prasad v. Rem Dayal” was explained in Bhola Nath v. 
Net Ram” where it was pointed out that the facts of the case make 
it one of a very restricted application. The learned advocate for 
the respondent has strongly urged before us that in a purely loan 
transaction, even though there may be payments by the debtor 
_from time to time, inasmuch as there can be no adjustment of re- 
ciprocal claims or demands, the final balance struck even though 
with mutual consent can never amount to an account stated. On 
the other hand the learned advocate for the appellants has stre- 
nuously urged before us that it is not necessary that there should 
be mutual demands of claims, but if there are credit and debit 
entries in an account, though indicating only the advances made 
by one side and payments made by the other, the final settlement 
of accounts between the parties may amount to an account stated 
within the meaning of Article 64. There is no doubt that even 
though no case may be directly in point and exactly similar to the 
case on facts, there is a preponderance of observations in favour of 
the contention advanced on behalf of the respondent though there 
are also express views to the contrary. It seems to us that the 
principal distinctions between Section 19, Article 64, and Sec- 
tion 25 are, that acknowledgments under Section 19 may be a 
purely one-sided and unilateral statement not even addressed 
to the creditor, whereas the statement of account under 
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Article 64 must be the result of mutual agreement, and 
even though it may imply a promise to pay there need 
not be an express promise to pay, but under Section 25 of the 
Contract Act there must of a necessity be an express promise 
to pay. In the present case, however, we do not think it neces- 
sary to express a final opinion on this vexed question, inasmuch 
as in view of the statement of the pleader for the plaintiffs no 
attempt was made on behalf of the plaintiffs to lead any evidence 
to show the circumstances under which the copy was made on 
June 17, 1922. In the absence of such evidence the learned 
Judge has remarked as follows:— 

There is nothing to show what the nature of the original bahi 
was. In all probability it was just like the bahi produced by 
the plaintiff. If so, it was a mere memo of account and not 
an-account book regularly kept in the course of the business, as 
a perusal of it will at once show. There is nothing to show 
when it was written. It may be that it was all written in a 
single day. No presumption can be made that the balance re- 
ferred to in the account-book were struck on the particular 
dates given in the bahi. The plaintiff does not say that any of 
the said balance (excepting that of June 17, 1922), was struck 
in his presence. E 

There is thus nothing to show that the final striking of the 
balance was a result of a mutual settlement of account between 
the parties. For aught one knows it might be a mere copy made 
by the defendant. This is one difficulty in the way of applying 


` Article 64. In the second place, the Article requires that the ` 


account stated must have been signified by the defendant. Exhi- 
bit 1. relied upon by the plaintiffs states at the beginning that 
this is an account of the defendant. It does not mention with 
whom. The name of Ram Sarup only appears in this heading 
which describes the nature of the account. It does not appear at 
any other place in the book as one would expect a signature to be. 
Nor does the book contain anywhere the words such as “‘bagalam 
khud” or “likhtam khud”. But it is admitted that the whole 
of it is in the handwriting of the defendant. 

_ The learned advocate for the appellants relies strongly on 
the case of Andherji Kalyanji v. Dulabh Jeevan", Jekisan Bapuji 
v. Bbhowsar Bhog Jetha", Sadasook Agarwala v. Baikanta Nath 
Basunia’, Mathura Das v. Babu Laf” and Uma Shankar v. Gobind 
Nerain™ and urges that it is not necessary that a signature as un- 
derstood in common parlance should appear on the document, but 
that it is merely necessary that there should be something which 
would show that the document was intended to have been duly 
authenticated by the executant. The cases relied upon by him 
are to some extent similar though not exactly on fours with 
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the case before us. But having regard to the fact thatthe book 
itself in no way suggests that it contained the plaintiffs’ account, 
or was an account stated between the parties, we would hold that 
Article 64 cannot be made applicable to this case. 
The result, therefore, is that this appeal is dismissed with 
costs, i 
Appeal dismissed 


THAKARI MALLAH (Defendant) 
versus 
RAM TAHAL TEWARI (Plaintiff) * 

Stamp Act (II of 1899), Sec. 12—Cencellation of adbesive stamp on. 
promissory-note—Scribe signing across on bebalf of iliterate exe- 
cutent—Vaelidity of. ` 

The signature of an illiterate execucant of a promissory-note 
made by the scribe on the adhesive stamp under his direction in 
that behalf and in token of cancellation thereof is sufficient com- 
pliance with law, and therefore such a promissory-note is en- 
forceable and admissible in evidence. 

Civ Revision from an order of S. M. ALAM EsQ., Judge 
of the Court of Small Cayses of Gorakhpur. 

S. D. Sinba for the applicant. 

Shiva Prasad Sinha for the opposite party. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is a revision arising out of a small 
cause court suit brought by the plaintiff-respondent on foot of 

2 promissory-note. In defence the execution of the promissory- 

note and receipt of consideration were denied. Circumstances 

under which the defendant signed a blank per were alleged. 

The learned-Judge of the court below aiki the defence and 
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Raw Sanur 
Suletmen, J. 





held the execution of the Promissory-note and the passing of consi- 


deration duly proved. Accordingly he decreed the suit. 


The present revision has been filed mainly on the ground 
that the adhesive stamp on the promissory-note in suit was not 
cancelled in the manner required by Section 12 of the Stamp Act, 
and for that reason the Promissory-note could not be enforced 
being inadmissible in evidence. This objection was not taken 
before the trial court. On the merits I do not think it has any 
substance. The adhesive stamp on the promissory-note in question 
bears the signature of the executant in the handwriting of the 

*Civ. Rev. 269 of 1929 
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scribe of the promissory-note. The executant is illiterate. Sec- 
tion 12 of the Stamp Act provides that 
whoever executes any instrument on any paper bearing an ad- 
hesive stamp shall at the time of the execution, unless such stamp 
has already been cancelled in the manner aforesaid, cancel the 
same so that it cannot be used again. 

Sub-section 3 of the same Section refers to one of the modes 
of cancelling an adhesive stamp, ie., by signing across the stamp. 
The learned advocate for the applicant contends that if an execut- 
ant is illiterate and cannot, therefore, sign across the stamp, he 
must put his thumb-mark thereon; and in the absence of a thumb- 
mark or anything done by himself the stamp cannot be demeed to 
have been duly cancelled. I am unable to accept this contention. 
An illiterate person can direct the scribe of the promissory-note 
or any one else to sign across the adhesive stamp on his own be- 
half. Such signature will be quite as good as his own signature 
for the purpose of cancellation. If the question had been raised. 
before the trial court, perhaps other facts would have been 
brought to light to show that the adhesive stamp in this case was 
written under circumstances which make it a valid cancellation. 
Even assuming the facts as they appear on the face of the docu- 
ment, I think: that the signature of the executant made by the 
scribe on the adhesive stamp under his direction in that behalf 
and in token of cancellation thereof is sufficient compliance with . 
law. For these reasons this revision is dismissed with costs. 


Appeal dismissed 
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DHANUKDHARI SINGH AND ANOTHER (Defendants) Cr 
VETSHS a 
SURESH SINGH (Pleintiff)® RR 





Agra Pre-emption Act (XI of 1922), Sec. 17—True interpretation of Dec. 14 
consideration, determination of—Burden of proof—Ascer- 5 J 
tainment of market-value, when necessary. Kewpat, J. 


It is the duty of the court to assume in favour of the vendee 
that the price mentioned in the sale deed and acknowledged by 
the vendor to have been paid to him was the correct price. It 
is open to the plaintiff either to show circumstances antecedent 
or lead some prima facie evidence that, having regard to the pre- 
vailing rates or other circumstances, the price alleged to have 
been paid was unreasonably high and if this is shown by the 
pre-emptor, the initial burden would then be shifted on to the 
vendee and he will have to prove to the satisfaction of the court 
the actual price which was settled and paid. If on a consider- 
ation of the evidence of both the parties, the court can come 
to a definite conclusion as to the actual amount of the sale con- ` 
sideration, it is its duty to decree the claim for that amount. 
But if the court is unable to come to a definite conclusion but 
is on reasonable ground satisfied that the ostensible price was 
not the actual price, then the only course open to the court is 
to proceed to ascertain the market-value of the property and 
decree the claim on the payment of such amount. 

Although a pre-emptor may fail to produce direct oral or 
documentary evidence to establish conclusively that any part 
of the sale consideration, paid before the Sub-Registrar, was sub- 
sequently returned, yet it is open to him to rely on circum- 
stantial evidence; and if he can convince the court on the basis 
of such evidence that the consideration shown to have been paid 
was not in fact, the true consideration, the court may proceed 
to enquire into the market-value. The fact that the whole con- 
sideration was paid before the Sub-Registrar and no part of it 
is positively proved to have been returned is a strong circum- 
stance in favour of the vendee and unless the court does in spite 
of that circumstance believe that the whole of it did not repre- 
sent the true consideration, it would be open to the court to 
decree the claim on the payment of the market-value. 


Abdul Ghafoor v. Kamaluddin, 25 A. L. J. R. 441 referred to. 
SECOND APPEAL from a decree of Mautvi SYED IFIKHAR 
Husain, District Judge of Azamgarh, modifying a decree of 
Basu Hanuman Das, Munsif of Muhammadabad Gohna. 
Mukhtar Abmad for the appellants. 
Kamalakanta Verma for the respondent. 
*S, A. 2061 of 1927 
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The judgment of the Court was delivered by 


SULAIMAN, J.—This is a- defendants appeal arising out of a 
suit for pre-emption. The only point raised relates to the ques- 
tion of consideration. 


In spite of the fact that the true interpretation of Section 17 
of the Agra Pre-emption Act was explained by Lindsay, J. in Abdul 
Ghafoor v. Kamaluddin’ numerous second appeals are being filed 
only on the question of consideration, challenging the findings 
of the lower appellate courts on the sole ground that the question 
has not been approached in the proper way. It cannot be denied 
that, in some cases, the language used by the courts did indicate 
that the procedure laid down in Section 17 was not followed 
strictly. We, therefore, think it necessary to restate various stages 
in the enquiry as to the sale consideration which has been laid down 
by the legislature. 


In the first place, it is the duty of the court to assume in favour 
of the vendee that the price mentioned in the sale deed and acknow- 
ledged by the vendor to have been paid to him was the correct 
price. It is obyious that there is an initial presumption in favour 
of the correctness of such a recital or acknowledgment. 

But it is open to the plaintiff either to show circumstances 
antecedent to or surrounding the sale transaction or lead some 
prima facie evidence that, having regard to the prevailing rates 
or other circumstances, the price alleged to have been paid was 
unreasonably high, which might show that the ostensible price en- 
tered in the sale deed was probably inflated and not the actual 
price settled. If this is shown by the pre-emptor, the initial 
burden, which lay on him, would then be shifted on to the 
vendee. 

After the burden of evidence has been thus shifted, the onus 
lies on the vendee to prove to the satisfaction of the court the ac- 
tual price which was settled and paid. The vendee may give con- 
clusive evidence to prove that the whole of the price entered in the 
deed was actually paid, or his evidence may be sufficient to prove 
the passing of consideration to a smaller extent. If, on a con- 
sideration of the evidence of both the parties, the court can come to 
a definite conclusion as to the actual amount of the sale consider- 
ation, whether that amount be more than what the plaintiff ad- 
mits or less than the ostensible price entered in the deed, it is the 
duty of the court to decree the claim for the amount which it 
finds was in fact the actual consideration. 

But if, after the consideration of all the evidence, the court 
is unable to make up its mind and come to a definite conclusion 
as to the exact sale price, but is at the same time on reasonable 
grounds satisfied that the ostensible price was not the actual price, 
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then the only course open to the court is to proceed to ascertain 
the market-value of the property and decree the claim on the pay- 
ment of such amount. 

In the present case the plaintiff alleged in the plaint that the 
price entered in the deed was abnormally high and inflated, and 
that a portion of the consideration was actually returned by the 
vendor to the vendees. He asserted that, in spite of Rs.300 which 
was mentioned in the sale deed, the property was really sold for 
Rs.75 only. ‘The defendants pleaded that the sum of Rs.300 was 
the real consideration, and the whole of it was paid before the 
Sub-Registrar. The plaintiff led oral evidence to show that a por- 
tion of the amount paid before the Sub-Registrar was returned 
by the vendor to the vendees after the registration, and he also 
led evidence to show that Rs.300 would be an unreasonably high 
price for the property. 

The learned Munsif came to a definite finding 

that Rs.300 was paid by the defendant-vendees to the defendant- 
vendor and nothing out of it was paid back to the vendees and 
as such the real sale consideration is Rs.300. 

In view of this categorical finding, he was perfectly justified 
in not going into the market-value of the property. 

The lower appellate court, presumably in view of the evidence 
led by the plaintiff, assumed that the burden had shifted on to the 
defendants to prove the actual consideration. It agreed with the 
first court that the return of any portion of the money after the 
registration of the sale deed was not proved; but it did not suggest 
any reasons or record any finding that, having regard to all the 
circumstances of the case, he was satisfied that Rs.300, although 
shown before the Sub-Registrar, was not the real price. Without 
any such expression of opinion, it at once proceeded to enquire 
into the market-value. We think that this procedure was erro- 


neous. 


Although a pre-emptor may fail to produce direct oral or 
documentary evidence to establish conclusively that any part of 
the sale consideration, paid before the Sub-Registrar, was subse- 
quently returned, yet it is open to him to rely on circumstantial 
evidence; and if he can convince the court on the basis of such 
evidence that the consideration shown to have been paid was not, 
in fact, the true consideration, the court may proceed to enquire 
into the market-value. The fact that the whole consideration 
was paid before the Sub-Registrar and no part of it is positively 
proved to have been returned is a strong circumstance in favour of 
the vendee and, unless the court does in spite of that circumstance 
believe that the whole of it did not represent the true and real 
consideration, it would not be open to the court to decree the 
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Crm claim on the payment of the market-value. 
1929 + The finding as to the market-value is undoubtedly a finding 


of fact; but before we can decree the suit on its basis we must have 


Duanux- 
pyaar Sman 2 clear finding by the lower appellate court on the following 
a issue :— 
SINGH Whether, although no part of the amount paid before the 
— sub-registrar is proved to have been returned, the amount so 
Suleiman, J paid did not, having regard to all the circumstances of this case, 
represent the actual price settled? 

No further evidence shall be admitted, and the finding should 
be returned within two months. The usual ten days will be 
allowed to the parties to file objections to the finding returned. 

arg TIKA RAM (Plaintif) 
1929 ; versus 
Dec. 3 MOTI LAL (Defendant) * 
Suraman, J, Evidence Act (I of 1872), Secs. 13 and 32, Sub-cl, (3)—Sale deeds— 


KENDALL, J. Recitals sbowing sdjacent Isnd in dispute to be naru} lend—Ad- 
missibility of, in evidence. 

A statement of 2 neighbour disclaiming his own title to a land 
and recognizing another’s title is a statement against the pro- 
prietary interest of the person making it and is admissible under 
Sec. 32, Sub-cl. (3) of the Evidence Act. But before such a 
statement can be admitted in evidence the requirements con- 
tained in the opening part of the Section must be fulfilled and it 
must appear that it has been made by a person who is dead, or 
cannot be found, or has become incapable of giving evidence or 
whose attendance cannot be procured without an unreasonable 
amount of delay or expense. 

A mere statement may not by itself amount to an ‘instance’ 
and may not fall under Sec. 32, but where it is coupled by con- 
duct even though by omussion, it can be treated as an instance in 
which such right has been recognized. 

Where two sale deeds purported to transfer in favour of de- 
fendant the vendor’s house with all the lands, boundaries and 
rights appertaining thereto, and yet they omitted to transfer an 
adjacent land and expressly admitted that that land did not 
belong to them but was nezul land, eld, in a subsequent suit by 
plaintiff, in which the adjoining land was in dispute, that the 
recitals in the two deeds were admissible under Sec. 13, Sub-cl. 
(b) also. Prematha Nath Chendbri v. Krishna Chandra Bhat- 
tacbarya, 28 C. W. N. 1092 at 1093 and Netwar v. Alkbu, 11 
A. L. J. R. 139 followed. 

Ningawa v. Bharmapps, I. L. R. 23 Bom. 63, Abdullah v. 


*S, A. 77 of 1927 


A. L. J. R. HIGH COURT 565 


Beberi Lal, 16 C. W. N. 25214 C. L. J. 467, Imrit Chamar v. 
S&bdheri Pandey, 17 C. W. N. 108, Amber Ali v. Lutfe Ali, 25 
C. L. J. 619, Soroj Kumer Acharji v. Umed Ali Howalder, 25 C. 
W. N. 1022 and Sheikb Keetabuddin v. Nafar Chandra Patiok, 
44 Cal. L. J. 582 referred to. 

SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
EsQ., District Judge of Agra, reversing a decree of Kr. YupDHIsH- 
THIRA SINGH GAHLAUT, Munsif. f 

Narain Prasad Asthana for the appellant. 

Shiem Kishen Dar for the respondent. 


The judgment of the Court was delivered by 

SULAIMAN, J.—This case has been referred to a Bench of two 
Judges by a learned Judge of this Court because in his opinion 
„the point raised in it is one which arises almost every day in civil 
litigations as to title, and it is desirable that an authoritative opi- 
nion be laid down. 

The plaintiff-appellant claimed possession of a piece of land 
in front of his house by demolition of certain constructions made 
by the defendants on a portion of it adjoining his own house, as 
well as for injunction and damages. The defendant had succeed- 
ed in obtaining a lease from the Municipal Board of this plot of 
land, which however was subsequently revoked by the Board at 
the instance of the plaintiff. The plaintiff claimed the land as 
his own property and repudiated the assertion that it was Nazul 
land. On the other hand the defendant pleaded, in the first 
place, that the north-western portion. of it on which his cons- 
- tructions stood was his own land, and also pleaded that the rest 

of the land was Nazul land under the charge of the Municipal 
. Board, of which he held a lease. 


The court of first instance decreed the claim, and almost 
re-affirmed its findings when fresh issues were remanded by the 
lower appellate court. ‘The latter court however has dismissed 
the claim. The plaintiff’s title to that portion of the land which 
abuts on his house and is marked by a red line CD in exhibit A 
was not disputed before the lower appellate court and has not been 
challenged before us. It is necessary to make this point clear 
so that there may be no future difficulty arising out of the dis- 
missal of the plaintiff’s case. 

The defendant’s house lies on the west of this land, and the 


plaintiff’s house and the land appertaining thereto lies on the south 
of it. 


The learned Munsif, briefly speaking, held that inasmuch as 
the defendant had obtained a lease of this land from the Munici- 
pal Board he was estopped from putting up his own title to this 
land in supersession of the title of the Municipal Board; and he 


Suleiman, J. 
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also held that inasmuch as the Municipal Board had subsequently 
revoked the lease and disclaimed their right the defendant could 
not set up the right of the Municipal Board. 

The learned District Judge has repelled both these conten- 
tions. In our opinion he was right. 

The mere fact that the defendant had taken a lease from 
the Municipal Board cannot estop him from setting up his own 
title as against the present plaintiff, who was no party to that 
lease. If any estoppel arose it would have been only as between 
the lessor and the lessee. Similarly the defendant cannot be 
estopped from setting up this claim simply because the 
Municipal Board has chosen to resolve that the lease should 
be revoked. The lease was for a period of twenty-five 
years, and the defendant cannot be bound by any admission of 
the Municipal Board made subsequent to the grant of that lease. 
These points however need not be pursued any further, because 
the learned Judge has left the question of the defendant’s owner- 
ship of the north-western corner of this plot open. He has dis- 
missed the suit on the main ground that the plaintiff has failed 
to discharge the onus of proving his title to this land or that it 
was not Nazul land. This finding is prima facie a finding of 
fact which cannot be challenged in second appeal. 

The learned advocate for the plaintiff however contends that 
the finding is vitiated by the circumstance that the learned Judge 
has relied on two pieces of evidence which were not legally ad- 
missible. ‘These are a sale deed dated October 14, 1902, by Kalyan 
Singh, in favour of Sita Ram of the defendant’s house, and a sale 
deed of March 24, 1916, by Sita Ram in favour of Chajju Mal. 
This Chajju Mal was the vendor of the elder brother of the pre- 
sent defendant. The learned District Judge, after remarking 
that the mere assertion of title to this plot of land in the sale deed 
executed by the plaintiffs vendor Akhay Ram in the lattet’s 
favour on March 15, 1917, cannot be conclusive, has pointed out 
that there were contrary assertions in the two sale deeds mention- 
ed above in which when describing the eastern boundary of the 
house sold there was a recital that Nazul land adjoined it, 

The question before us is whether the recitals in these two 
deeds, showing that the house sold was bounded on the east side 
by Nazul land, were any evidence legally admissible to prove 
that it was Nazul land and did not belong to the plaintiff. 

On this point there are numerous rulings of the Calcutta 
High Court and they are proféssedly conflicting. The earliest 
case which has been brought to our notice is the case of Ningewe 
v. Bharmep pa’ where it was distinctly laid down that the bounda- 
ries given in a mortgage deed relating to an adjacent land, at a time 
when there was no dispute, was a statement within Clause (3) 
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of Section 32 of the Evidence Act and was admissible under that 
Section. This view was followed by the Calcutta High Court 
in the case of Abdullah v. Bebari Laf. The learned Judges held 
that such a statement was one against the pecuniary or proprietary 
interest of the party making it, and was therefore admissible 
under that Clause. The same view was followed by the same 
High Court in Imrit Chemar v. Sibdbari Pandey’, but was ex- 
pressly dissented from in Pramathe Nath Chaudbri v. Krishna 
Chunder Bhattacharjee’, Ambar Ali v, Lutfe Al? and Soroj Kumar 
Acharji v. Umed Ali Howaldar*. In spite of this serious conflict of 
opinion it does not appear that the question has yet been referred. 
to a Full Bench of the Calcutta High Court. A modified view has 
been taken in a later case of Sheikh Keetabuddin v. Nafar Chandra 
Pattok' where a recital was admitted as corroborative evidence of 
the testimony of the executant in the witness-box. 

So far as this High Court is concerned there is only one case 
to which our attention has been drawn, and this is Neafwer v. 
Alkbu* decided by a single Judge. There is a misprint in the head- 
note. According to the judgment, not only Section 32(3) was 
held to be applicable, but the learned Judge also thought that the 
document was admissible under Section 13 of the Indian Evidence 
Act. . 
Before taking up tbe main question it would be convenient 
to dispose of two subsidiary points which have been urged by the 
learned advocate for the respondent. Chajju Mal, the defendant’s 
vendor, has been examined and therefore there can be no doubt 
that a similar recital in the sale deed dated May 14, 1917, executed 
by him would be admissible under Section 157 of the Evidence 
Act to corroborate his testimony. But under that Section only 
the previous statement made by the-witness himself can be admit- 
ted. Section 157 is of no help to us when the question of the ad- 
missibility of the deeds of 1902 and 1916 have to be considered, 
for the recitals therein cannot by any stretch of the language be 
considered to be statements made by the witness Chajju Mal, 
even though the latter deed was in his own favour and the former 
in favour of his vendor. 

In the same manner we are not inclined to accept the con- 
tention urged before us by the respondent that because the sale 
deeds have been formally proved and admitted in evidence, there- 
fore all the recitals contained therein can be legitimately looked 
into as proof. In support of this contention reliance is placed 
on the last paragraph of the judgment in Sheikh Keetabuddin’s 
case, where it was remarked that 

documents executed in favour of purchasers of adjoining lands 
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could be used as corroborative evidence of the oral testimony of 
those witnesses, because they proved that those witnesses had 
purchased those lands 

and it was remarked that 
once being admissible in evidence the court was entitled to look 
into the contents of the document and make such use of the con- 
tents as it thought fit because there is no provision in the Evi- 
dence Act which says that it cannot be done. 

We do not think that vendees who themselves have not made 

such statements contained in documents in their favour can uti- 


- lise such documents under Section 157 of the Evidence Act. Nor 


are we prepared to say that, because the document is admissible for 
a certain purpose, all recitals, statements and references therein 
can be used as proof of the facts to which they relate. 

We agree with the view expressed by Chamier, J., following 
the earlier Calcutta and Bombay cases, that a statement of a 
neighbour disclaiming his own title to a land and recognising an- 
other’s title is a statement against the proprietary interest of the 
person making it and is admissible under Section 32, Sub-cl. (3) 
of the Indian Evidence Act. The recognition of another’s title 
to the land in undoubtedly a statement against the proprietary in- 
terest of the person making that statement. But before it can be 
admitted in evidence the requirements contained in the opening 
part of that Section must be fulfilled, and it must appear that it has 
been made by a person who is dead, or cannot be found, or has 
become incapable of giving evidence, or whose attendance cannot 
be procured without an unreasonable amount of delay or ex- 
pense. Unfortunately in this case the learned District Judge, 
although he has admitted the statements contained in the earlier 
documents, has omitted to say whether the executants of those 
documents were dead or whether their attendance could not have 
been procured without an unreasonable amount of delay or ex- 
pense. This would be a defect in his finding if we were to hold 
that the only Section applicable was Section 32, Sub-cl. (3). 


But Chamier, J. also expressed the view that the case would 
fall under Section 13 also. We may note that this was also the 
view expressed by a Bench of the Calcutta High Court in some 
of the earlier cases which was subsequently resiled from. Vide 
observations in Prematha Nath Chaudhri vw. Krishna Chandra 
Bhattacharjee‘. 

There is considerable force in the view expressed by the learn- 
ed Judges of the Calcutta High Court in subsequent cases that, 
inasmuch as the transaction of transfer does not relate to the 
adjoining land mentioned in the boundaries, it is not possible to 
hold that the statement was a transaction by which such a right 
was recognised or asserted and that therefore it would not fall 
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under Sub-cl. (a) of Section 13. But we see no reason why it 
should not be held that under certain circumstances recitals in 
deeds, coupled with the omission of the executant to transfer 
such land, may amount to an instance in which such right was 
reco rd 

In the case before us Kalyan Singh and after him Sita Ram 
purported to transfer the house now in the possession of the de- 
fendant, together with all the lands, boundaries and rights ap- 
pertaining thereto, but omitted to transfer the adjoining land now 
in dispute on the ground that the boundaries of their house did 
not include this land, in which the right of the Secretary of State 
was recognised by them. A mere statement may not by itself 
amount to an ‘instance’ and may only fall under Section 32, but 
where it is coupled by conduct even though by omission, we fail 
to see why it cannot be treated as an instance in which such right 
bas been recognised. According to Murray’s New English Dic- 
tionary, the word ‘instance’ is wide enough to include in its broader 
sense a case accruing, a recurring occasion. Both Kalyan Singh 
and Sita Ram were purporting to transfer their house with all the 
lands, boundaries and rights appertaining thereto, and yet they 
omitted to transfer the land now in dispute and expressly ad- 
mitted that that land did not belong to them but was Nazul land. 
Following the view of Chamier, J., we would therefore hold that 
the recitals in the two deeds were admissible under Section 13, Sub- 
cl. (b) also. 

In this view of the matter the finding of fact arrived at by 
the learned District Judge must be accepted as final. The appeal 
is accordingly dismissed with costs. 

Appeal dismissed 


ABDULLAH KHAN (Plaintiff) 
VETSUS 
KANHAIYA alias MAULA DAD KHAN AND OTHERS 
(Defendants) * 

Agra Tenency Act (II of 1926), Sec. 44—Suit for ejeciment under, 
by lemberder—Ejectment—Lambarder’s right to possession as 
against co-sharers. 

Plaintiff, who was a landholder as well as lambardar, let out 
certain plots to defendant No. 1 but, later on, had him ejected 
through the revenue court. The sons and nephew of defendant 
No. 1, however, occupied the plots in khewat Nos. 50 and 51 
in which they were co-sharers. Plaintiff's suit for recovery of 

*S. A. 1296 of 1927 3 
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possession, brought subsequently, was decreed by the lower courts 
in respect of lands situated in khewats other than Nos. 50 and 
51, and dismissed in respect of lands which were situated in khe- 
wat Nos. 50 and 51. Held, that it was not open to the co- 
sharers of khewat Nos. 50 and 51, in the teeth of the lambardar’s 
right to let out the lands, to take possession of the lands on the 
ground that they were co-sharers in those lands and were thus 
entitled to remain in possession. 

The person who has eyected the tenant and has taken posses- 
sion through the court ıs the person who is entitled to continue 
ın possession of it. Another co-sharer cannot be allowed to take 
possession either by stealth or by force. 

Watson v. Ramchund Dutt, I. L. R. 18 Cal. 10 referred to. 


SECOND AprEaL from a decree of CHAUDHRY AKBAR 
Husain, Officiating District Judge of Agra, confirming a decree 
of Mr. A. N. Sapru, Assistant Collector, First Class, Muttra. 

Gopi Neth Kunzru for the appellant. 

Narain Prasad Asthana for the respondents. 

The judgment of the Court was delivered by 


Mouxeryi, J.—The plaintiff of the court of first instance is 
the appellant before us. He brought the suit out of which this 
appeal has arisen on the allegation that he had let out the plots 
detailed in the plaint to, the defendant No. 1, that the defend- 
ant No. 1 was ejected through the revenue court from those 
plots, but with his help the two other defendants who were his 
son and nephew, occupied the lands. The plaintiff accordingly 
sued for recovery of possession. 

The defendants Nos. 2 and 3 did not contest the suit. ‘The 
defendant No. 1 alone appeared. He said that he was a co-sharer 
in the village and therefore he was not liable to be ejected under 
Section 44 of the Agra Tenancy Act, 1926, under which Section 
the plaintiff purported to institute the suit. 

The court of first instance held that the defendant were tres- 
passers in respect of certain plots but were co-sharers in two khe- 
wats, viz., Nos. 50 and 51. In the result, the learned Assistant 
Collector decreed the suit in respect of lands situated in khewats 
other than Nos. 50 and 51 and dismissed the suit in respect of 
lands which are situated in khewat Nos. 50 and 51. 


There was an appeal by the plaintiff and his appeal was dis- 


In this Court the plaintiff contends that his suit should have 
been decreed in respect to the lands situated in khewat Nos. 50-and 
51. He also contends that he should have been allowed a larger 
amount of compensation than has been awarded to him with res- 
pect to lands for which he got a decree. 
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In this Court the question has been debated whether Section 
44 of the Agra Tenancy Act, 1926 applies to the facts of this case 
or not. It has been found that the plaintiff was a-lambardar. 
He as such lambardar granted a lease to the defendant No. 1 of 
lands comprised in khewat Nos. 50 and 51. ‘The defendant No. 1, 
the tenant, who held under the lambardar, was ejected by the 
lambardar through the revenue court. The question then is whe- 
ther some of the co-sharers of khewat Nos. 50 and 51 could, in the 
teeth of the lambardar’s right to let out the lands, take possession 
of the lands and say that because they were co-sharers in those 
lands, they were entitled to remain in possession. 


On the face of it, the contention of the defendant No. 1 
seems to be unsound. The learned counsel for the respondents has 
argued that as between the lambardar and co-sharer, the co-sharer 
has as much right to occupy land, after the tenant has been ejected, 
as the lambardar himself. He takes his stand on the well-known 
Privy Council case of Watson v. Ramchund Dutt. The very 
principle decided by their Lordships of the Privy Council would 
go against Mr. Asthana’s contention. The person who has ac- 
tually ejected the tenant in due course of law and has taken de- 
livery of possession is entitled to be in possession of those lands and 
the. more so if he happens to be the lambardar. Another co- 


sharer should not be allowed to take possession of those lands either ` 


by stealth or by force. The mere fact that at the moment of tak- 
ing possession by the co-sharer, the lambardar was not in physical 
possession would not remove the lambardar’s possession. 


Coming to the language of Section 44 of the Agra Tenancy 
Act, we find that a person who is in possession without the con- 
sent of the landholder is liable to ejectment. A: landholder, under 
the definition given in the Act—see Section 3, Cl. (6)—is the per- 
son who is entitled to recover the rent or, in other words, is the 
man who is entitled to let the land out. The person who has 
ejected the tenant and, has taken possession through the court is 
the person who is entitled to continue in possession of it. The 
possession of the defendant-respondent is in the teeth of the 
landholders’ possession and we are of opinion that the respondents 
were liable to be ejected even from the lands comprising khewat 
Nos. 50 and 51. 


We note that in the grounds of appeal filed by the plaintiff- 
appellant, instead of describing the Nos. 50 and 51 as khewats, 
the appellant has described them as plots. We also note that the 
courts below have not stated specifically what are the plots which 
are comprised in khewat Nos. 50 and 51. We take it that at 
the time of execution the matter will be cleared up. 

I L R 18 Cal. 10 © 
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The second point relates to the question of damages. The 
damages allowed by the courts below were one year’s rent. The 
matter was in the discretion of the court below and we need not 
interfere. As ‘regards the damages to which the plaintiff is en- 
titled for his success in this Court, we assess them at Rs.19-15-6, 
having regard to the fact that the court below has*awarded one 
year’s rent, and this amount will make up the entire rent for 
one year, namely, Rs.75. 

There is a cross-objection on behalf of the respondents. On 
the principle on which we have decided this appeal, the cross- 
objection fails and it is hereby dismissed with costs. 


Appeal allowed 


KONMAL AND ANOTHER 
i VETSHS 
KING-EMPEROR THRouGH MASHAL SINGH* 


Criminal Procedure Code, Sec. 231—Recall of witnesses when cherge 
altered—Duty not cast upon Comrt to ask accused whether be 
wishes to recall eny witnesses. 

There is no duty laid on the court under Sec. 231 of the 
Criminal Procedure Code to ask the accused whether he wishes 
to recall or re-examine any witness and therefore in order to 
make Sec. 231 applicable there must be some evidence that the 
court refused the request of the complainant or the accused to 
recall or resummon witnesses. 

Moben Lal v. Ismail Khen, 22 A. L. J. R. 239 referred fo. 

CrmonaL Revision from an order of BABU PREONATH 

GuosH, Sessions Judge of Shahjahanpur. 

Sesils Nath Mukerji for the applicants. 
M. Woliwllab (Assistant Government Advocate) for the 


Crown. 
A. Senyal for the opposite party. 


The following judgment was delivered by 

Dara, J.—The plea is raised for a fresh trial, because it is 
alleged that after the trial court altered the conviction from Sec- 
tion 323 to Section 325 of the Indian Penal Code, the applicants 
were not allowed to recall or resummon prosecution and defence 
witnesses and examine them with reference to the alteration of 
the charge and were further not allowed to call more witnesses 
whom the court may think material. The reader has gone through 

"Cr. Rev. 701 of 1929 
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the record and has not discovered any application of the applicants 
to be permitted to call witnesses. There is no affidavit by any legal 
practitioner appearing in the trial court that an oral request was 
made to recall previous witnesses or to summon new ones. There 
has, therefore, been in my opinion no breach of the provisions of 
Section 231. It would be instructive to compare those provi- 
sions with the provisions of Section 256 where duty is laid on the 
court to ask the accused to state at a particular period of the trial 
whether he wishes to cross-examine any and, if so, which of the 
witnesses for the prosecution whose evidence has been taken. No 
such duty is laid on the court under the provisions of Section 231, 
and so to make those provisions applicable there must be some 
evidence that the court refused the request of the complainant 
or the accused to recall or summon witnesses. Reference was 
made to the case of Mohen Lal v. Ismail Khar. In that case 
also the learned Judge has not stated that any duty lay on the 
court to enquire of the accused whether they would recall pre- 


vious witnesses or summon new ones. 


Most of the injuries were simple, and the grievous hurt was 
not of any moment. It further appears that the complainant 
tried to make up a false charge of theft against the applicants. 
Taking these facts into consideration I reduce the substantive 
sentence of six months to two months, otherwise the application 
is dismissed. The applicants shall surrender to undergo the ba- 
lance of their sentence. The fine and imprisonment in default 
are maintained. 


122 ALL. J. R. 239 f 2 


NANNU MAL (Plaintiff) 
j VETSHS 
RAM CHARAN LAL AND ANOTHER (Defendants) * 
Mortgage—Suit on prior mortgage without impleading puisne mortgages 
—Decree—Property purchased by prior mortgagees in execution of 
—Suit by puisne mortgagee on bis mortgage impleading prior mort- 
gagees—Redemption of prior mortgage by buisne mortgagee in fa- 
vowr of prior mortgegees—Prior mortgagees entitled to principal and 
interest at stipulated rate till date of actual delivery of possession. 
~ In a suit for recovery of their money on foot of their mort- 
gage, filed without impleading the subsequent mortgagee, the 
prior mortgagees obtained a decree for sale and the was 
eventually sold and purchased by the A emcee: 
The subsequent mortgagee then sued for recovery of his money 
impleading the prior Mortgagees as subsequent purchasers of the 
i *S. A. 1490 of 1926 


Maker}s, J. 


574 HIGH COURT [1930] 


property. The latter pleaded that they should be allowed to 

‘hold their prior mortgage as a shield against the subsequent 
mortgagee’s suit. Thereupon the latter offered to redeem the 
prior mortgage in favour of the prior mortgagees. Held, that 
on principle, the prior mortgagees were entitled to the principal 
amount and interest at the stipulated rate up to the date of re- 
demption. The right of redemption which belonged to the sub- 
sequent mortgagee could not be taken away by the proceedings 
in the previous suit, but the subsequent mortgagee was not en- 
titled to take advantage of the decree in the prior suit, if it was 
advantageous to him. Hukum Singh v. a eal 18 A. L. J. 
R. 1105 and Sukbi v. Ghulam Safder Kban, L L. R. 43 AIL 469 
referred to. 

Per MuxERJI, J.—The prior mortgagees were entitled to in- 
terest at the contractual rate till the date of their actual taking 
possession, although, strictly speaking, the rule should be that 
the prior mortgagee would receive his interest till the date of 
redemption accounting for the profits of the property which he 
may have purchased at auction. Muthemmal v. Reza Pilei, I. 
L. R. 41 Mad. 513 followed. 

Per Niama ruLLan, J.—In the absence of any justification for 
the auction-purchaser for delaying taking delivery of possession, 
he must be saddled with the consequences of the mortgagor be- 
ing allowed to retain possession after the confirmation of sale. 

SECOND APPEAL from a decree of M. O. Karney Esq., Se- 
cond Additional Subordinate Judge of Aligarh, modifying a decree 
of MauvL Zamimux Istam Kuan, Munsif of Koil. 


Shembhu Nath Seth for the appellant. 
Shiem Kishen Der for the respondents. 
The following judgments were delivered:— 


Muxeryi, J.—The appellant before us was the plaintiff in 
the court of first instance. There was an additional plaintiff in 
the person of Kundan Lal who was originally in the array of 
defendants but was made a co-plaintiff with Nannu Mal, because 
the mortgage deed stands in the name of Kundan Lal, while the 
real owner is Nannu Mal. It being agreed that Nannu Mal is 
the real mortgagee, Kundan Lal may be left out of account. 


The facts so far as this appeal is concerned are these. There 
were two mortgages. The prior one was in favour of the defend- 
ants Ram Charan and Ganga Sahai and the second one was in 
favour of Nannu Mal, although, as stated, the deed stood in the 
name of Kundan Lal. Ram Charan and Ganga Sahai brought 
a suit for recovery of their money on foot of their mortgage, but 
did not implead either Nannu Mal or Kundan Lal as a party to 
the suit. The result was that after the usual decree for sale, the 
property was sold in execution of the decree and was purchased 
by the mortgagees themselves. After all this had happened, Nan- 
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nu Mal had brought a suit for recovery of his money. He im- cm 
pleaded Ram Charan and Ganga a as casa ae purchasers of 1929 
the pro . They pleaded that they were prior mortgagees — 
and a should be aleei to hold their prior mortgage as a shield Niny Mar 
against Nannu Mals suit. Thereupon Nannu Mal offered to re- Rau Cmanaw 
deem the prior mortgage in favour of Ram Charan and Ganga ai 
Sahai. The question that has arisen for our decision is:—What is Mukerji, J. 
the amount which Ram Charan and Ganga Sahai should get in 

order to effect redemption? à 


The court below has held that Ram Charan and Ganga Sahai 
are entitled to their principal amount and interest at the stipulated 
rate up to the date of the auction purchase. The contention of 
the appellant before us is that the prior mortgagees are not en- 
titled to interest on the mortgage money on the stipulated rate, 
but that they should get only what was decreed to them in the 
prior suit. In other words, the appellant’s contention is that the 
appellant should have the advantage of the reduction of interest 
made by the decree after the date of the institution of the suit. 

On behalf of Ram Charan and Ganga Sahai a cross-objection 
has been filed and the contention on their behalf is that they 
should have been allowed interest up to the taking over posses- 
sion of the property purchased by them. 

The points that we have to determine in this appeal and 
cross-objection therefore are as follows:— 

1. What is the amount of the mortgage money to which 
a prior mortgagee is entitled in the circumstances of the case, that 
is to say, whether he is entitled to the stipulated rate of interest 
or only to the interest which has been allowed by the prior 
decree? 

2. Whether the prior mortgagee is entitled to interest up 
to the date of delivery of possession to him or only to the date 
of the sale? : 

On the first point, on principle, there can be no doubt that 
the prior mortgagee is entitled to the principal amount and the 
interest at the stipulated rate up to the date of redemption. The 
fact that the subsequent mortgagee was not made a party to the 
prior mortgagee’s suit gives the subsequent mortgagee the right to 
redeem the prior mortgage. As the second mortgagee was not 
a party to the prior suit, his right of redemption cannot be taken 
away. But Mr. Seth has contended that on the authorities of this 
Court the subsequent mortgagee is entitled to take advantage of 
the decree passed in the prior suit, if that decree is advantageous 
to him. In the course of the argument he had to admit that if 
the decree awarded a higher interest owing to some error, he would 
be entitled to impeach’ that decree and to contend that the in- 
terest awarded should be reduced. 
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We are of opinion that the subsequent mortgagee cannot 
blow both hot and cold in the same breath. The authorities on 
which Mr. Seth has relied are said to be Hukum Singh v. Lallanjee’ 
and Sukhi v. Ghulam Safdar Khan’ decided by the Privy Council. 
In none of the cases do their Lordships discuss this principle. 
They content themselves with saying that the subsequent trans- 
feree who was not made a party to the earlier suit should be in the 
same position in which he would have been if he had been made 
a party to the decree. We take it that their Lordships simply 
meant to say that the right of redemption which belonged to the 
subsequent mortgagee cannot be taken away by the proceedings in 
the previous suit. In none of the two cases there is any express 
finding that the subsequent mortgagee is entitled to take advant- 
age of the reduction of interest in the prior decree and is also 
entitled to throw away that decree and to claim a reduction of 
interest if that decree, by some error, has made larger interest 
payable. In Hukum Singh at page 1114 their Lordships did direct 
payment of the amount due on the prior decree. But as we have 
pointed out, this may have been done by the consent of the 
parties or for some reason which has not been disclosed. Unless 
the point was actually raised and considered, we cannot take what 
the learned Judges did in that case, as expressing a definite opinion 
as to what should be done as a matter of principle. Similar re- 
marks apply to the other case in Sukhi v. Ghulam Safdar Khan. 
Their Lordships of the Privy Council do not anywhere lay down 
that although a second mortgagee is to be allowed to disregard the 
decree on the ground that he was a party to it, he can take advant- 
age of the decree if it suits him and disregard it if it does not 
suit him. i 

In the result, the appeal should be dismissed. 

Coming to the cross-objection, the question is whether the 
accrual of interest in favour of the prior mortgagees should cease 
at the date of the sale as the court below has ordered or at the date 
of taking possession. 

I am of opinion that the prior mortgagees are entitled to in- 
terest at the contractual rate till the date of their actual taking 
possession. My reasons are these. On logical grounds the mort- 
gagees are entitled to the interest up to the date of redemption. 
But if any portion of their mortgage money happens to haye been 
paid up by the mortgagor, the prior mortgagees would not be en- 
titled to claim the portion that has been paid to them. 'The pay- 
ment to the prior mortgagees does not commence till they obtain 
possession of the property. It may be said that the mortgagees, 
in their capacity as auction-purchasers, could take possession as soon 
as the sale took place. In the same way it may be said, that it was 

113 A. L. J. R. 1105 LL R 43 AlL 469 
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the duty of the mortgagee, whose property has been sold, to hand 9G 
over to the auction~purchaser, the prior mortgagee, the property 1929 

as soon as the sale took place. But neither argument takes note of = —— 
the fact that the interest payable to the prior mortgagee ceases only Ninge Mar 
because he begins to receive payment from the mortgagor. The Raw Cru 
mortgagor pays up the mortgage money (although not voluntari- ie 
ly) by the fact that his property has gone to the mortgagees in sat- Maher, J. 
isfaction of the mortgage decree. That is the principle and that 
is the only principle, in my opinion, on which the mortgagee has 
not been allowed any interest at the ae pene date 
of his taking possession. Strictly ing, the ru ould be, as 
was held in its Madras case in pa a v. Rezu Pilla’ that the 
prior mortgagee would receive his interest at the contractual rate 
till the date of redemption and would account for the profits of 
the property which he has purchased at auction. It is only for- 
the sake of convenience that the interest is allowed to cease from 
the date of the mortgagee’s taking possession. 

In my view, therefore, the cross-objection should succeed and 
che respondents 1 and 2 should be awarded the additional amount 
of Rs.239-12-3 as claimed by them in their cross-objection as a 
part of their mortgage money. 

I would therefore dismiss the appeal with costs and allow the 
cross-objection also with costs. 

NIAMATULLAH, J.—I agree with my learned colleague in  slleb, J. 
dismissing the appeal. As regards the cross-objection, I am of 
opinion that the view taken by the lower appellate court is equit- 
able and also in consonance with law. It is true that under the 
circumstances of the present case the usual and right course would 
be to allow, principal and interest up to date, to the prior mort- 
gagee who should account for the rents and profits during the 
time that he has been in possession of the mortgaged property as 
auction-purchaser in execution of a decree passed on foot of his 
own mortgage. But having regard to the attitude of the parties 
before this Court, this course is to be dispensed with. It has 
been contended on behalf of the respondents before us that the 
usufruct of the mortgaged property from the date the prior mort- 
gagee, auction-purchaser, obtained possession, should be considered 
as taken by him in satisfaction of the interest due on his prior 
mortgage. The appellant agrees so far with the respondent that 
the method of adjusting equities between the parties should be by 
allowing the prior mortgagee, auction-purchaser, to appropriate the 
usufruct in lieu of his interest, but that the usufruct, from the 
date he could have taken possession, should be taken into account 
and not merely from the date that he actually chose to take pos- 
session. This being the principle on which the rights and lei 
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tions of the parties ought to be adjusted, the question narrows 
itself down to this: whether profits from the date when the prior 
mortgagee, auction-purchaser, could have taken possession, but for 
reasons best known to himself, failed to take possession, should be 
considered to have been appropriated by him in lieu of interest? 
I am inclined to agree with the lower appellate court that in the 
absence of any justification for the auction-purchaser for delaying 
taking delivery of possession, we must saddle him with the conse- 
quences of the mortgagor being allowed to retain possession of the 
mortgaged property after confirmation of sale. The respondents 
are the representatives of the mortgagor and of the prior mort- 
gagee. If it was in consequence of their action that the profits 
were taken by their predecessor-in-title, the mortgagor, they must 
bear the consequences and the puisne mortgagee should not be made 
to pay the interest for that period. If a party having the means 
to appropriate profits as a return on his investment, fails to avail 
of such means and allows anothet to appropriate them, he should be 
debited with that amount as against a person who could not pre- 
yent a wrong party appropriating those profits. For these reasons 
I would dismiss the cross-objection also. 


By THE Court—The appeal is dismissed with costs. As there 
is no majority allowing the cross-objection, the cross-objection is 
also dismissed with costs. 

We extend the period of payment to be made by the de- 
fendants 2 to 7 by six months from this date. In the case of 
failure on the part of the defendants 2 to 7 to redeem the plaint- 
iff No. 1, the plaintiff No. 1 will have six months’ time, from 
the expiry of six months allowed to the defendants, within which 
to pay the prior mortgage money, as found by the lower appellate 
court, to the defendants 2 to 7. In case the plaintiffs fail to pay 
the defendants 2 to 7, the suit will stand dismissed with costs. 
In case of payment, the plaintiff No. 1 will be entitled to add the 
two sums of money, viz., the amount decreed to him and the 
amount paid by him to the defendants 2 to 7 and recover the 
entire amount by sale of the mortgaged property. A fresh decree 
in terms of Order 34, Rule 4 of the Civil Procedure Code will 
be prepared. 


Appeal dismissed 
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RAM PRASAD—IN THE MATTER OF* 


Government Trading Taxation Act (III of 1926), Sec. 2, Sub-secs. 
(2) end O) m Sec. 3—Income Tax Act (XI of 1922), Sec. 3 
—Applicability of —Liability of an Indian State His Majesty's 
brotection trading in British India to taxation in British India. 

The Tehri State arranged to sell timber, grown within its 
territory, at two places in British India by holding auctions. 
The prices offered were communicated to the state capital and 
on their acceptance, money was deposited by the purchasers in 
the Imperial Bank of India. An assessment having been made 
on the basis of the State’s income for the year 1925-26, the State 
asked for a reference. 

Held: (1) that the Government Trading Taxation Act of 
1926 and the Indian Income-tax Act were applicable to the 
Tehri State. Within the meaning of Section 3 of the Income-tax 
Act a Government, which carries on trade in British India, is to 
be treated as a company and a trading Government is liable to 
pay income-tax. 

(2) that although the Trading Taxation Act came into force 
on April 1, 1926, the State was liable for assessment with refe- 
rence to its income derived in British India during the previous 
year inasmuch as the State had continued its business in years 
subsequent to 1925-26; 

(3) that inasmuch as the amount on which the tax had been 
assessed represented no capital but only the estimated profit, only 
thé income had been taxed and not the capital; 

(4) that the acts of the State in arranging for the sale of tim- 
ber and in receiving the proceeds of the contracts in British 
India constitute ‘trading in British India’, 

INcoME-Tax reference made by A. P. Cotzerr Esq., Com- 
missioner of Income-tax. 

Uma Shenker Bajpai (Government Advocate) for the Crown. 

Sir Tej Babedur Sapru and Prakash Narain Sapru for the 
opposite party. 

The judgment of the Court was delivered by 

Muxerji, J.—This is a reference by the Commissioner of 

Income-tax under Section 66(2) of the Indian Income-tax Act 

of 1922. a 
The assessee is the Tehri State. It appears that the State 

has grown timber within its territory, and, annually, it arranges 

to sell the timber at two places in British India, namely, Hardwar 
in the United Provinces and Abdullahpur in the Punjab. The 
*Misc, Case 671 ọf 1929 
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method of business is this: Annual auctions are held at Dehra 
Dun and certain prices are offered. ‘These offers are communi- 
cated to the State capital, and there, on their acceptance, money 
is deposited by the purchasers, in the Imperial Bank of India, in 


~its Dehra Dun branch. It also appears that, later on, the State 
»J appointed a certain gentleman, by the name of Pandit Ghananand, 


to carry on the sale of timber. He having died shortly after, a 
State official was appointed to carry on the business, This was 
Pandit Sadanand. 


The year on the basis of the income of which income-tax is 
to be calculated is 1925-26. The tax is to be paid in the year 
1926-27. An assessment having been proposed, the State oppos- 
ed it on. several grounds. There was an appeal to the Commis- 
sioner of Income-tax, and he considerably reduced the proposed 
tax. Being, however, dissatisfied with the ultimate assessment, 
the Tehri State asked for a reference, and four points have been 
put before us for our opinion. These are:— 


(1) Whether the Government Trading Taxation Act and 
the Indian Income-tax Act are applicable to the Tehri State? 


(2) Whether, since the Government Trading Taxation Act 
only came into force on April 1, 1926, there is any liability for 
assessment with reference to transactions which took place before 
that date? 


(3) Whether the royalty is nothing but ie price of the 
forest produce as it stands in the ground and, therefore, not as- 
sessable? 

(4) Whether the acts of the State in arranging for the sale 
of timber and in receiving the proceeds of the contracts in British 
India constitute trading in British India? 

The case for the assessee has been very ably and at some 
length argued by Sir Tej Bahadur Sapru, and we are greatly in- 
debted to him for his illuminative arguments. 

The first point is that the Tehri State is not amenable to the 
jurisdiction of the Indian legislature, and neither the Income-tax 
Act nor the Government Trading Taxation Act can apply to the 
State. To start with, we have to see whether the Government 
Trading Taxation Act (III of 1926) is applicable, for that Act 
has, to some extent, amended and explained certain provisions of 
the Indian Income-tax Act of 1892. By the preamble of the 
Government Trading Taxation Act we are told that this Act was 
meant ' 
to determine the liability of certain Governments to taxation 
in British India in respect of trading operations. 

The object, therefore, of the Act is to tax Governments who may 
be ing in British India. The legislature, deliberately, has set 
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out on taxing Governments. Section 2`of the Act reads as fol- 
lows:— 

(1) Where a trade or business of any kind is carried on by 
or on behalf of the Government of any part of His Majesty’s 
Dominions, exclusive of British India, that Government shall, in 
respect of the trade or business and of all operations connected 
therewith, all property occupied in British India and all goods 
owned in British India for the purposes thereof, and all income 
arising in connection therewith, be liable 

(4) to taxation under the Indian Income-tax Act, 1922, 

By Sub-section 3 of the same Section 2, we are furnished 
with the meaning of the expression “His Majesty’s Dominions”. 
The expression is defined to include “any territory which is under 
His Majesty’s protection _ .? Now, the question is whether 
the Tehri State is part of His Majesty’s Dominions. If it is, the 
Government Trading Taxation Act of 1926 would be applicable, 
by virtue of Sub-section 1 of Section 2. The treaty between the 
Tehri State and the British Government has been read out to us. 
It will be found at page 34.of Volume 1 of “Treaties, Engagements 
and Sanads” by Aitchison. The sanad granted to the Rajah of 
Garhwal concludes with the fdllowing sentence:— 

While these conditions shall be faithfully observed, the British 
Government will guarantee the Rajah and his posterity in the se- 
cure possession of the country now conferred upon him and will 
defend him against his enemies. 

The sentence quoted above, in our opinion, furnishes to us 
an answer as to what is meant by the phrase, “His Majesty’s pro- 
tection”, to be found in Section 2(3) of the Government Trad- 


ing Taxation Act. In our opinion the Tehri State is included in. 


a territory which is under His Majesty’s protection. It would 
follow, as we have already mentioned, that the Government 
Trading Taxation Act of 1926 is applicable to the Tehri State. 


Now, let us see what is the significance of the passing of the 
Act If of 1926. By Sub-section 2 of Section 2, Í 
For the purposes of the levy and collectian of income-tax under 
the Indian Income-tax Act, 1922,.. . . any Government to 
which that Sub-section applies shall be deemed to be a ‘company’ 
within the meaning of that Act, and the provisions of that Act 

shall apply accordingly. 
The result is that within the meaning of Section 3 of the Indian 
Income-tax Act of 1922, a Government, which carries on trade 
in British India, is to be treated as a company. The trading 
‘company’ is liable to pay income-tax under Section 3 of the Act 
of 1922. The relevant portion of that Section is as follows:— 
Where any Act of the Indian legislature enacts that income- 
tax shall be charged for any year . ., tax shall be charged 
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..in respect of all income, profits and gains ... of every 
individual, Hindu ‘undivided family, company, firm and other 
associations of individuals. 

The trading Government as a ‘company’ becomes liable to 
pay income-tax under Section 3. 

The learned counsel for the assessee has argued that under 
Section 65 of the Government of India Act, the Indian legislature 
has power to make laws only for persons within British India and 
that the Tehri State being not a person within British India is 
not subject. to the Indian legislature. In this view, the learned 
counsel went on to argue the whole Act IO of 1926 was ultra 
vires of the Indian Legislature. We do not think that this argu- 
ment is quite sound. The English Interpretation Act of 1889, 
by Section 19, defines the word “person”. Section 19 runs as 
follows:— 

In this Act, and in every Act passed after the commencement 
of this Act, the expression ‘person’ shall, unless contrary inten- 
tion appears, include any body of persons, corporate or incor- 
porate. ; 

It may be that the person who governs the State is a single 
individual or a body of persons. “In either case, the governing au- 
thority, single or several in numbers, will come within the defi- 
nition of the “person” in Section 65 of the Government of India 
Act; and those persons, carrying on business within British India, 
would be subject to any law that the Indian legislature should 
frame and promulgate. The object of the Income-tax Act is to 
charge income acquired in British India, and it is not in the con- 


- templation of the Act to claim anything in respect of some thing 


done in the territory of a Government which may have sovereign 
rights within its own territories. In our opinion the Act III of 
1926 was intra vires of the Indian legislature. 


Now we come to question No. 2. The argument is, that the 
income that is being taken into consideration, for taxation, accrued 
to the State in 1925-26, that the Government Trading Taxation 
Act came into force on April 1, 1926, and that, therefore, it could 
have no application to the income which was earned in the pre- 
vious year (1925-26). .On the face of it, this argument is very 
attractive; but in view of the language employed in Section 3 
of the Indian Taxation Act, we do not think that it has much 
force. The Tehri State, we have been told, has continued this 
business in years subsequent to 1925-26, and the Income-tax De- 
partment has sought to assess it for the year 1926-27. The tax 
is to be paid in and for that year. The Income-tax Department 
is armed with powers to tax the Tehri State any time after April 
1, 1926. ‘That being so, let us read Section 3 of the Act II of 
1926. We have already read it once before. Now, substitut- 
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- ing the years with which we have to deal, the Section would read 
as follows:— i 
Where any Act of the Indian legislature enacts that income- 
tax shall be charged for the year 1926-27 tax , 
shall be charged for the year 1926-27 . in respect of all’ the 
income, profits and gains of the previous year (1925-26) 

This is the natural reading of Section 3, in view of the facts 
before us. It seems to be quite clear to us that the tax which 
has to be paid by the Tehri State for the year 1926-27 is to be paid 
on the amount of profits earned by it in the year 1925-26. If 
the State decided to stop its business, say, in the year 1930-31, 
the tax paid by it, in 1930-31, on the basis of the income of the 
year 1930-31 would be liable to be refunded, in so far as the 
income of the year 1930-31 fell short of the income earned in 
1929-30. f 

Now we come to the third point. The argument of the 
learned counsel for the assessee is that the money received is really 
the value of the capital, which has changed its shape, and there 
are no profits. This really, in our view at any rate, is a question 
of fact. How the Income-tax Department has looked upon the 
matter is this. By sale of timber the State is supposed to have 
made profits. For growing timber 4 certain amount of capital 
expenditure is necessary. The British Indian Government has 
also extensive forests. It employs officers, spends money, sells 
timber and makes a profit. The Income-tax Department assum- 
ed, in the absence of any evidence to the contrary, that the Tehri 
State does the same. The net profits made by the British Indian 
Government amounts to about 44%. The Commissioner of In- 
come-tax reduced the profits which the Tehri State, presumably, 
made, to 35%. Now, to go back to the argument of royalty, 
as we have already stated, it is virtually a question of fact. ‘The 
question is whether what has been received by the Tehri State is 
the value of its capital or whether it includes capital and profits. 
We have already mentioned that the State carries on this business 
of growing timber and selling it. This, presumably, is done for 
profit. We have already stated that the British Indian Govern- 
ment does the same thing and makes a profit. It is, therefore, 
reasonable to expect that all the money that was sunk in the 
business brought back not only itself but something more, in the 
shape of profit. If it were the case that what were the receipts 
were only the capital which had changed its shape, the argument 
of the learned counsel would have been very good. We find that 
the amount on which the tax has been assessed, represents no capital 
but only the estimated profit. In this view, the answer that we 
Se a a bis peeteaned and not the 
cap 
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Coming to the fourth point, here again is a question of fact, 
although the learned Commissioner was doubtful whether it was 
purely a question of fact or partly a question of law. The ques- 
tion is.whether the acts of the State in arranging for the sale of 
timber and in receiving the proceeds of the contracts in British 
India constitute ‘trading in British India’. We are of opinion that 
the answer must be in the affirmative. The sales were arranged 
in British India and the money was received in British India. 
What remained to be done in the capital of the State itself was 
the acceptance of the offer made by the purchaser. We do not 
think that the matter requires much discussion. The money was 
received by the Imperial Bank at Dehra Dun as the agent of the 
Tehri State. The receipt by the Bank was a receipt on behalf 
of the State. As already stated, we answer the question in the 
affirmative. l 

The result is that none of the grounds taken by the Tehri 
State appear to be tenable. 


Let a copy of this judgment be sent to the Commissioner of 
Income-tax as the answer to his reference to this Court. 


The learned Government Advocate is entitled to a fee of 
Rs.250, if he files a certificate of fee within a month. 


Reference answered 


MUKHTAR AHMAD (Defendant) 
Versus 
LACHMAN PRASAD (Plaintiff)* 

Agre Tenancy Act (III of 1926), Sec. 181—Scope of—Frondulent and 
collusive distraint—Effect of, on rights of third party—Civil Courts 
jurisdiction. 

The plaintiff held a decree against 2 tenant of the defendant 
zamindar. ‘The tenant got up a fictitious distraint by the za- 
mindar and thereby fraudulently prevented the plaintiff from 
recovering the amount of his decree by selling the crops. It 
was found that the distraint was collusive and fraudulent and 
no rent was due to the zamindar. 

Held, that where fraud or collusion is alleged and one person 
has derived benefit and another has lost by such fraud or collu- 
sion, the jurisdiction of the civil court arises. 

The provisions of Sec. 181 of the Tenancy Act affard no re- 
lief to a third person against a fraudulent distraint collusively 
brought by a zamindar against his tenant but merely provide 
for the precedence of a rent claim where the distraint is ge- 
nuine. 

*Civ. Rev. 150 of 1929 
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Cv Revision from an order of Panprr Ray RAJESHWAR CT 


SaHAl, Subordinate Judge of Muzaffarnagar. 1929 
Mukbtar Abmad for the applicant. — 
Shiva Prasad Sinba for the opposite party. NeR 
The following judgment was delivered by TAS 


Darar, J.—The subordinate courts certainly had jurisdic- Praun 
tion in this matter. The plaintiff held a decree against one Jhan- Dalal 
doo, a tenant of the defendant Mukhtar Ahmad. What Jhandoo i 
did was to get up a fictitious distraint by the zamindar and there- 
by fraudulently prevented- the plaintiff from recovering the 
amount of his decree by selling Jhandoo’s crops. Both the sub- 
ordinate courts have found that really no rent was due from 
Jhandoo to Mukhtar Ahmad and that the distraint was collusive 
and fraudulent. It was argued that the jurisdiction lay entirely 
with the revenue court under Section 181 of the Tenancy Act. 
The provisions of that Section, however, afford no relief to a 
third person against a fraudulent distraint collusively brought 
about by a zamindar against his tenant. ‘Those provisions merely 
provide for the precedence of a rent claim where the distraint is 
genuine. The claim for rent is to prevail over a claim against a 
tenant for any other purpose. The Tenancy Act does not pro- 
vide for a suit of the nature of the one filed by the plaintiff. 
Wherever fraud or collusion is alleged and one person has derived 
benefit and another has lost by such fraud or collusion, the juris- 
diction of the civil court certainly arises. 

This application is dismissed with costs. 

Apphcation dismissed 


- 


DHURJATI UPADHIYA (Plaintiff) 
versus 
RAM BHAROS PANDE AND OTHERS (Defendants) * 1929 


Adverse possession—When cannot be assumed or asserted—Title to which Oct. 18 
possession traceable. Å 

A died leaving certan property to his wife B, who, by adverse 
possession, got absolute proprietary interest in it. Subsequently 
B gifted her property to her daughter C and also got mutation 
of names effected in her favour. On B’s death C became the 
sole heir and remained in possession till her death. An heir of 
C’s husband having claimed the property on the ground that it 
was C’s stridhan, beld, that from B’s death, C’s possession was 
that of a Hindu daughter entitled to succeed to her deceased 
mother’s stridhan and therefore on C’s death, the property would 


*L. P. A. 56 of 1927 
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not go to her own heirs but to the legal heirs of B who was th 
last full owner. 


Varada Pillai v. Jeeverathbnammal, 18 A. L. J. R. 274 disting 
nished. 
Held, further, that where there is a title to which possession may 
be traced, it cannot be assumed or asserted that possession i 
adyerse, and that when C had accepted the benefit of the inhe 
ritance she could not say that her possession, even after hei 
mother’s death, was adverse to her. 
APPEAL under Section 10 of the Letters Patent, from a judg 
ment of the HON’BLE Mr. JUSTICE MUKERJI. 


Nermedeshwar Upadbiya for the appellant. 
Peary Lal Banerji and Mukhtar Abmad for the respondents. 


The judgment of the Court was delivered by 

SuLAIMAN, J.—The property in dispute originally belonged 
to Molai who in 1881 put his wife Mst. Nepali in possession and 
got mutation of names effected in her favour. It has been assum- 
ed all along that by adverse possession Mst. Nepali acquired ap 
absolute proprietary interest in this property. The property there- 
fore became her stridhan. In 1890, long after the death of her 
husband, she attempted to make a gift of this property in favour 
of her daughter Mst. Lakhpati and got mutation of names effected 
in her favour. It is admitted that Mst. Lakhpati continued io 
adverse possession of this property from 1890 to 1899 when Mst. 
Nepali died. On the death of Mst. Nepali, her daughter Mst. 
Lakhpati was her sole heir. She continued in possession of this 
property as before till her death in 1920. Mst. Nepali had not 
executed a registered deed of gift in favour of Mst. Lakhpati a: 
required by law. 

The plaintiff is an heir of Mst. Lakhpati’s anna and claims 
the property on the ground that it was the stridhan of Mst. 
Lakhpati which would devolve on her own legal heir. On the 
other hand, the defendants contest the claim pleading that Mst. 
Lakhpati held a Hindu daughter’s estate only which reverted to 
their heirs of Mst. Nepali, the last full owner, and that they be- 
ing the heirs of Molai, are entitled to succeed to this estate. 

The first court dismissed the claim with regard to this property 
and decreed it with regard to other properties with which we are 


‘not now concerned in this appeal. The District Judge allowed 


the appeal and decreed the plaintiffs claim in respect of this two 
annas eight gandas share. On appeal a learned Judge of this 
Court has restored the decree of the first court. His judgment 
is based on the principle of law that where there is a title to which 
possession may be traced, it cannot be assumed or asserted that the 
possession was adverse and that when the daughter accepted the 
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benefit of the inheritance, she could not say that her possession, 


even after her mother’s death, was adverse to her. 


It has been laid down by their Lordships of the Privy Council 
in the case of Varada Pillai v. Jeeverathnammal that where a per- 
son has begun to hold a possession adverse to two co-sharers, and, 
before the statutory period of limitation, succeeds to the title of 
one of the two, his possession continues to be adverse, to the other 
co-sharers, though he has become jointly interested with the latter. 
In such cases the adverse possession continues even though by suc- 
vession he acquires title to joint possession. But the case of a co- 
sharer is different from the present case because in that case there 
is in existence another person who can sue for joint possession or 
declaration whith would at once put an end to the adverse posses- 
sion. , ' 

In the present case Mst. Lakhpati was holding the property 
adversely against Mst. Nepali. On the death of the latter she 
became the sole heir to the estate. Her possession could not be 
adverse against any one in the world except herself inasmuch as 
she alone was entitled to retain possession. It is inconceivable that 
Mst. Lakhpati’s possession could be adverse as against herself. ‘There 
was no one who could have brought a suit to dispossess her, and 
of course she herself would not move in the matter. In these 
circumstances we are of opinion that this case is distinguishable 
from the case of co-sharers referred to above and we must hold 
that from the moment Mst. Lakhpati became the sole heir and 
exclusive owner of the property for the time being, her previous 
adverse possession came to an end. From that time onwards her 
possession was that of a Hindu daughter entitled to succeed to her 
deceased mother’s stridhan. ws 
. It cannot, be disputed that on the death of Mst. Lakhpati 
the property would not go to-her own heirs but to the legal heir 
of Mst. Nepali who was the last full owner. The plaintiff there- 
fore has no right to claim this property. . The decree of the learned 
Judge of this Court is right and we dismiss this appeal with costs. 

eT oe Appeal dismissed 
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KALI CHARAN (Opposite party) 
versus 
MOHAMMAD JAMIL AnD oTtHeErs (Claimants) * 
Provincial Insolvency Act (V of 1920), Sec. 75(2) read with Sch. 1 
—Decision om ‘question of title—Appeal—Trensfer of Property 
Act, Sec. 53—Inapplicebility of. 

Two brothers having become insolvent during the life-time 
of their father, the latter made a gift of his property in favour 
of his daughter. A few days before her death, the daughter 
executed a will, which was attested by the brothers, in favour of 
the brother’s sons. On the daughter’s death the receiver pro- 
ceeded to attach the property belonging to ber but on the le- 
gatees’ objection, the District Judge found in favour of the will 
and released the property. Hence the eppeal. Held, that hav- 
ing regard to Sec. 75(2) read with Sch. 1 an appeal was compe- 
tent. Sec. 53 of the Transfer of Property Act had no applica- 
tion. The consent of the brothers to the will should not ope- 
rate as a valid consent and therefore two-thirds of the property 
should be available to the receiver for payment to the creditors. 

Fest Appear from an order of J. B. MuNbLE Eso., District 
Judge of Shahjahanpur. 

Shive Prased Sinba for the appellant. 

S. Majid Ali for the respondents. 

The judgment of the Court was delivered by 

Muxeryt, J.—This appeal raises an interesting point and the 
facts are these:—T'wo brothers Matin Khan and Amin Khan were 
declared insolvents during the life-time of their father, Wilayat 
Ali Khan. Wilayat Ali Khan ‘made a gift of his property, the 
property in question, in favour of his daughter Amina Begam. 
We take it that Wilayat Khan did not want that his property 
should go to the creditors of his insolvent sons. Amina Begam 
died on December 15, 1926. Five days before her death, it is 
said, Amina Begam executed a will in favour of the respondents 
who are the sons of her two insolvent brothers Matin and Amin. 
The will was attested by, among others, Matin Khan and Amin 
Khan. On the death of Amina Begam the receiver proceeded 
to attach the property which belonged to Amina Begam under the 
gift of her father. The two legatees, the respondents, came for- 
ward with an objection to the attachment. They said that they 
alone were the owners of the property under the will of their 
aunt. ‘The receiver opposed the petition, his contention being 
that the will was a forgery. The learned District Judge found 

*F, A. F. O. 99 of 1928 
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in favour of the will and released the property from attachment. 
Hence the appeal. 


A preliminary point has been taken on behalf of the respon- 
dents that no appeal lies. We are of opinion that having regard 


to the provisions of Section 75 (2) read with Schedule 1 an appeal 
is competent. The decision of the learned Judge is a decision on 
a question of title and an appeal is maintainable. 

Before us the decision of the learned District Judge as to the 
validity of the will has not been contested. We must take it, 
therefore, that the will was actually executed by Amina Begam 
and attested by her brothers, the two insolvents, Matin Khan and 
Amin Khan. Amin Khan has since died. The question now is, 
whether the entire property should be released from attachment or 
whether only a third share which alone Amina Begam could give 
away by means of a will if the two brothers had not been con- 
senting parties. 

Section $3 of the Transfer of Property Act has no applica- 
tion. No rule of law which can be directly applicable has been 
quoted before us. We have therefore to proceed according to rules 
of justice, equity and good conscience. 

It appears to us that the consent given by Matin Khan and 

in Khan amounts, in the circumstances of the case, only to 
this, They agreed to the will by which the property went to 
their sons because they knew that if they did not consent to the 
will, the two-thirds share that they would, otherwise, get out of 
their sister’s property, would go to their creditors. The con- 
sent, in the circumstances, should not operate as a valid consent. 

We hold that two-thirds of the property should be available 
to the receiver for payment to the creditors, 


We allow the appeal in part, modify the decree of the court 
below and direct that only a one-third share of the property 


Appeal allowed in part 
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M. B. SINGH AND CO. (Plaintiff) 
VETSHS 
SIRCAR AND CO. (Defendent)* 

Limitation Act (IX of 1908), Sec. 20—Port-payment of princi pal— 
Cheques drawn by debtor and received by creditor in payment of 
account—Effect of—Limitation—Part-payment of principal need 
not be expressed to be as such. 

It would be laying down a proposition too broadly to say that 
the mere writing of a cheque and handing it over to and its re- 
ceipt by the payee will and must always constitute a payment 

- of the amount. 

Where cheques drawn by defendant in favour of plaintiff, 
were received by the creditor-plaintiff in payment of his account 
so far as the cheques were concerned, beld, that there was a pay- 
ment such as prima facie would save limitation. 

A part payment of principal, appearing in the handwriting 
of the person making it, is not required by Sec. 20 of the Limi- 
tation Act to be expressly stated as being such. It is sufficient 
if it evidences a payment. 

A. Carlender v. Abdul Hamid, I. L. R. 43 All 216-18 A, L. 
J. R. 1131 followed. Muthish Chatier v. Khuttian Chetty, 43 
I. C 20, Mackenzie v. Tirtwengadathan, I. L. R. 9 Mad. 271 
and Ranchor Das v. Pestonji; 9 Bom. L. R. 1329 referred -to. 

SECOND APPEAL from a decree of Maunvi Aut Ausat, Ad- 
ditional District Judge of Cawnpore, reversing a decree of Banu 

SARUP NARAIN, Second Subordinate Judge of Cawnpore. 

Kailas Nath Katjn for the appellant. 


Peery Lal Banerji and Indu Bhushan Banerji for the respon- 
dent. 


The judgment of the Court was delivered by 


Boys, J.—The plaintiff-appellants are M. B. Singh and Co., 
colliery proprietors, and it is admitted that they supplied coal 
to the defendants, Sircar and Co. Owing to the fact that the 
plaintiffs were abolishing their agency in Cawnpore, an arrange- 
ment was come to by which the plaintiffs were to supply some 
of the coal to the Pioneer Sugar Mills Co., at Unao. The Pioneer 
Sugar Mills went into bankruptcy and a question, of accounts 
and balance due arose between the plaintiffs and the defendants. 
No mention would have been necessary of the share of the 
Pioneer Sugar Mills in the transactions at all, but for the fact 
that the lower appellate court seems to have misconceived some 


of the facts relating to three cheques, which were exhibits— 
*S. A. 140 of 1927 
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a misconception to which we shall refer later. 


A finding of fact is that the plaintiff-company supplied 
coal at some date prior to April 5, 1922. The suit on a balance 
of account was filed on April 6, 1925. Prima facie, therefore, 
the claim was barred by limitation. The plaintiffs, however, 
relied on three payments alleged to have been made to them on 
April 12, 1922, May 1, 1922 and June 22, 1922. It is on the 
basis of the transactions evidenced by three cheques that the 
plaintiffs claimed that their suit was saved from being barred 
by limitation. We have seen these three cheques, Exhibits 9, 10 
and 11 and there appear to be no other cheques in 
question, or, at any rate, no other are on the! record. 
The trial court describes these cheques as cheques for 
Rs.115, Rs.1,050 and Rs.300 respectively. The cheque, Ex. 
No. 9, is in fact not for Rs.115, but for Rs.200. No ex- 
planation of this is forthcoming, but the error, though curious, 
is immaterial. The trial court’s judgment proceeds on the view, 
and obviously correct view, that these cheques were drawn by 
the defendant-company in favour of the plaintiff-company. It 
says while discussing the cheques:— 

In the present case the plaintiffs received payments for the 
three cheques and the cheques being in the handwriting of the 
defendant himself, the requirements of Section 20 of the Limi- 
tation Act are complied with. 


The lower appellate court refers to these three cheques as 
follows, at page 16 of the paper-book: 


But it is urged that the Pioneer Sugar Mills issued three 
cheques on the National Bank of India, Limited, in favour of 
defendant and defendant endorsed them in favour of plaintiffs 
and plaintiffs cashed them, and this saves limitation. No 
doubt defendant admits these payments. The three cheques are 
on the record These cheques were cashed by 
plaintiffs. It is clear that if the endorsement of the cheques 
amounted to payment, then hmitation is saved by Section 20 
of the Limitation Act. 

Counsel for the appellants, who opened the case, told us that there 
was a mistake in this portion of the learned Judge’s judgment, in 
that the cheques were not endorsed by the defendants in favour 
of the plaintiffs, but were in fact endorsed in blank. Counsel 
for the defendant-respondents accepted this correction and on it 
founded an argument. It is not necessary to be more precise. 
After a considerable amount of the time of the court had been 
taken up in considering arguments founded on these descriptions 
of the cheques, counsel for the appellant announced that neither 
description was correct. The cheques were not drawn by the 
Pioneer Sugar Mills at-all in favour of the defendants, nor drawn 
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by anybody in favour of the defendants, nor endorsed by the 
defendants in favour of anybody; but simple straightforward 
cheques had been drawn, in the first place, by the defendant- 
company in favour of the plaintiff-company. It would ap 

that, though these cheques were to form the basis of the whole 


Sacar & Co. of the argument in this appeal, neither counsel for the respondents, 


Boys, J. 


nor, more particularly, counsel for the appellants had taken the 
trouble to look at them before the hearing began. It is most 
unfortunate that so much of our time in a case already of some 
difficulty should have been taken up with argument that was 
wholly unfounded on the facts. On the spur of the moment 
then neither counsel was able to explain how this mistaken des- 
cription of the cheques found its place in the lower appellate 
court’s judgment. But it is to be noted that the lower appellate 
court’s description of the cheques begins with the words, “but it 
is urged”. A possible explanation clearly then is that the learned 
District Judge took down in his notes a misdescription of the 
cheques from the plaintiffs’ counsel in the lower court and de- 
fendants’ counsel never corrected the error. The trial court gave 
the plaintiffs a decree. The lower appellate court allowed the 
defendants’ appeal and dismissed the suit, holding it to be barred 
by limitation and relying upon the decisions in Mackenzie v. 
Tiruvengadathen’ and Ram Chander v. Chendi Prasad’, declined 
to decide the case in accordance with the decision in Kedar Nath 
v. Dina Bendbn'. 

Two questions have finally emerged for decision. The first 
question is: Did each or all of the transactions evidenced by these 
cheques amount to payments within Section 20 of the Limitation 
Act, so as to save limitation? It is not suggested that the amounts 
of the cheques were to go towards interest and were paid as such. 
It is contended for the plaintiff-appellants that the admitted facts 
amount, in the first place, to a payment of part of the principal 
due. ‘Those facts are that the cheques were drawn by the de- 
fendants in favour of the plaintiffs. The plaintiffs presented the 
cheques immediately for payment and they were honoured and the 
plaintiffs’ account was credited with the amounts of the cheques. 
It is contended for the defendants that the writing of a cheque 
and handing it over to the payee does not constitute the embody- 
ing of the fact of a payment in the handwriting of the person 
making the same. It is contended that a cheque only constitutes 
an order for payment and does:not amount to payment. After 
hearing the arguments of the counsel for the parties and consider- 
ing the cases to which we have been referred, we are of opinion 
that it would be laying down a proposition too broadly to say that 
the mere writing of a cheque and handing it over to and its re- 
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ceipt by the payee will and must always constitute a payment of 
the amount. It is matter of common knowledge that a creditor 
sometimes receives a cheque refusing wholly to regard it as a pay- 
ment, while, on the other hand, sometimes it is accepted by him 
as payment. This may be illustrated by what is within the com- 
mon knowledge of all. A creditor will sometimes give a receipt 
for the cheque stating that his account has been paid by cheque. 
On the other hand, he will sometimes acknowledge receipt of the 
cheque and say that a receipt for the amount will follow when the 
cheque has been duly honoured and the amount paid to the account 
of the creditor. In the present case, there is no doubt whatever 
on the facts that the cheque was received by the creditor plaintiffs 
in payment of their account so far as the cheques are concerned. 
We are, therefore, of opinion that there was here a payment such 
as prima facie would save limitation. It is next urged on behalf 
of the defendant-respondents that the writing, ie., the cheques, 
did not comply with the requirements of the proviso to Section 
20. It is contended that while the fact of the payment, in view 
of the answer to the first question, must be admitted to appear 
in the handwriting of the defendants, the document must fur- 
ther show that the payment was towards part of the principal 
of the debt due. In support of his contention for the defend- 
ants we are referred to the case of Muthtah Chatier v. Khutthen 
Chetty’. That case certainly supports the argument of the de- 
fendants. It does not, however, discuss the question, but merely 
follows the decision in Mackenzie v. Tiruvengadathen’. We were 
further referred to the case of Raschor Das v. Pestonjf. That 
case has, in our view, no bearing on the question, for in that case, 
so far as the payment of principal is concerned, there appears 
to have been`no memorandum at all. Other cases referred to 
for the defendants do not call for mention. On the other hand, 
there is a decision of two Judges of this Court to which we are 
referred for the plaintiffs reported in A. Curlender v. Abdul 
Hamid’. The view of the learned Judges in that fase was that 
it was not necessary that in the document in the handwriting of 
the-defendants there should be any statement that the payment 
was made towards the principal of the debt in question. It was 
sufficient if it evidenced a payment. Agreeing with the deci- 
sion in that case, we would state our reasons as follows. Section 
20 povides for cases in which a payment towards interest or a 
payment towards principal may be proved to save limitation. If 
there has been nothing in the handwriting of the defendant, as 
required by the proviso, the only way in which the plaintiff can 
show that it is open to him to use the payment to save limitation 
is by proving that at the time it was made it was avowedly made 
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and accepted as a payment towards interest. If it was so made, 
it does not come within the proviso and no writing is necessary. 
But if there is no question of the payment being proved to haye 
been made towards interest at the time it was made, then it must 
be treated as a payment towards principal. This, we think, is 


Smcaa & Co. the meaning of the words “paid as such” in the first paragraph 


Boys, J. 


FAHRE 


of Section 20(1). The effect then of the first two paragraphs is 
that unless the creditor can show that at the time the amount was 
paid as interest, it will be treated as having been paid towards 
the principal. If it is to be treated as having been paid towards 
the principal, the fact of the payment must be recorded in the 
handwriting of the debtor. But to hold that there must further 
be recorded in the handwriting of the debtor the fact that the 
Payment is towards the principal, is to require that something 
should be inserted in the handwriting of the debtor which ex 
hypothesi is already presumed. To accept the contention that 
it is necessary for the fact that the payment is towards part of 
the principal to be included in the document in the handwriting 
of the debtor, would further be to read into the section after the 
words “the fact of the payment” the words “as such”. If the 
legislature had desired to insert these words, it could very easily 
have done so, We are, therefore, in accord with the decision of 
this Court already referred to. Allowing the appeal, we set aside 
the decree of the lower appellate court and restore’ that of the 
trial court. The appellants will have their costs of the appeal 
and in the court below. 

Appeal allowed 


ONKAR PRASAD (Plaintiff) 
VETSHS 
DHANI RAM and orHers (Defendants) * 

Civil Procedure Code (V of 1908), Or. 21, R. 63—Sudt contesting decree- 
bolder’s right to attach property in execution of bis decree—Decree 
otherwise satisfied—Attachment withdrewn—Subsequent suit by 
claiment against third person—Limitation Act, Art. 11, Sch. i, 
wot sb plicable. 

The suit contemplated by Rule 63 of Or. 21 of the Civil Pro- 
cedure Code is one in which the right of the decree-holder to 
attach the property in question in execution of his decree is con- 
tested. As soon as his decree is otherwise satisfied and he with- 
draws the attachment in consequence, the cause of action for 
his suit of the nature contemplated by Or. 21, R. 63 to which 
Art. 11 of Sch. 1 to the Limitation Act applies, disappears. In 
a subsequent suit which may be brought by the claimant against 
a third person, even though he. may be the judcment-debtor 

i s *S. A. 432 of 1926 
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Limitation Act. 

Manilal Girdber v. Netbalal Mabasukbram, I. L. R. 45 Bom. 
561 and Gopal Purshotem v. Bai Diwali, I. L. R. 18 Bom. 241 
referred to. 

SEcoND APPEAL from a decree of M. F. P. HERCHENRODER 
Eso., Additional District Judge of Agra, confirming a decree of 
Mauivi SHAMsUL Hasan, Additional Subordinate Judge. 

Iqbal Ahmad and G. Agarwala for the appellant. 

Narain Prasad Asthana and B. N. Sabai for the respondents. 


The judgment of the Court was delivered by 


NuMATULLAH, J.—These connected appeals arise out of a 
suit for possession of a house brought by Onkar Prasad, appellant 
in second appeal No. 432 of 1926 and the contesting respondent 
in second appeal No. 523 of 1926. The suit was decreed for 
possession of one-third of the house in dispute by the court of 
first instance whose decree has been affirmed by the lower appel- 
late court, the learned Additional District Judge of Agra. 


The house in dispute belonged to one Sukh Lal, who sold 
it on February 17, 1908 to Babu Ram. One Banwari Lal obtained, 
on August,4, 1908, a simple money decree against Sukh Lal, in exe- 
cution of which he attached the house in question. Babu Ram 
aforesaid had in the meantitme died, and his son Onkar Prasad 
objected to the attachment relying on the sale deed in favour of 
his deceased father.. The objection was disallowed on the ground 
that the sale was not followed by possession and was a fictitious 
transaction. ‘Thereupon a regular suit was instituted by Onkar 
Prasad for a declaration that it was not liable to be attached and 
sold in execution of Banwari Lal’s decree. Pirthi Raj, an uncle of 
Onkar Prasad, acted as his next friend in that suit, which was 
eventually “dismissed as compromised” on July 3, 1911. The 
surrounding circumstances were somewhat unusual Pirthi Raj, 
the next friend and guardian of Onkar Prasad, executed a sale deed 
on July 1, 1911 in respect of the house in favour of Dhani Ram 
and Babu Lal, brothers of the vendor Sukh Lal (Babu Lal should 
be distinguished from Babu Ram, the vendee, under the sale deed 
of February 17, 1908). The consideration. of the sale deed was 
directed to be paid to Banwari Lal in satisfaction of his decree. 
On the same date Dhani Ram and Babu Lal executed a deed of 
gift in favour of Mst. Bitola, the widow of Sukh Lal, and Raj 
Kishore, the son of Sukh Lal, in respect of a bala khana of the 
house in dispute. 
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On February 29, 1924, Onkar Prasad brought the suit out 
of which the present appeal has arisen for possession, basing his 
title on the sale deed, dated February 17, 1908, and impleading 
Dhani Ram and Babu Lal. He impugned the subsequent sale deed 
executed on his behalf by his guardian, Pirthi Raj, as invalid in the 
absence of legal necessity for the alienation. Mst. Bitola and Raj 
Kishore were made parties at a subsequent stage. The suit hav- 
ing been brought on February 29, 1924, was more than twelve 
years from the date of the sale deed, dated July 1, 1911. It has 
been found by both the courts below that the plaintiff attained 
majority on March 6, 1921, and the suit having been brought 
within three years from that date must be considered to be in 
time as against the defendants originally impleaded; but Mst. Bitola 
and Raj Kishore were impleaded on July 11, 1924, that is, more 
than three years after the plaintiff atrained majority, and there- 
fore the plaintiffs claim as against them is prima facie barred by 
limitation. 

The defence was that the sale deed, dated February 17, 1908, 
founded on by the plaintiff, was fictitious. The finding of both 
the courts below was in favour of the plaintiff on that question. 
The lower courts also found that there was no legal necessity for 
the sale of July 1, 1911, executed by Pirthi Raj as guardian of 
the plaintiff, but that possession of Mst. Bitola and Raj Kishore 
was adverse for more than twelve years before they were im- 
pleaded. The suit was, therefore, dismissed as regards one-third 
of the house assumed to be in possession of Mst. Bitola and Raj 
Kishore. By an order of this Court dated April 10, 1929, two 
issues were remitted to the lower appellate court. They related 
to the nature and extent of the ight of Mst. Bitola and to the 
specific portion of the house which is said to have been in her ad- 
verse possession. The finding returned by the court below is 
that the right of Mst. Bitola and Raj Kishore is by adverse pos- 
session and is confined to a bala khana. 

On return of this finding arguments have been addressed 
to us on the issues remitted for finding and on other questions 
arising in the case which were not disposed of by the order of 
remand. i 


_ Mr. Asthana, on behalf of the defendants, contended that the 
plaintiff’s suit was barred by Article 11, Schedule 1 of the Limi- 
tation Act. It is contended that the claim of the plaintiff hav- 
ing been dismissed under Order 21, Rule 63 of the Code of Civil 
Procedure when the house was attached by Banwari Lal in exe- 
cution of his decree and the regular suit, which was subsequently 
filed, having been dismissed, the order passed under Order 21, 
Rule 63 became conclusive as regards the right of the plaintiff, 
which was not affirmed in any regular suit brought within a pe- 
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riod of one year provided for by Article 11, Schedule 1 of the 
Limitation Act. The present suit, if it be considered to be a 
regular suit brought to contest the order under Rule 63 of Order 
21 of the Code of Civil Procedure, is long barred by limitation, 
which is only one year. We think that this contention is not 
well-founded. The attachment, which had been objected to by 
the plaintiff and to which the order under Rule 63 of Order 21 
of the Code of Civil Procedure related, was withdrawn, as the 
decree was otherwise satisfied. Article 11, Schedule I of the Limi- 
tation Act ceased to have any application. Our attention has 
been drawn to Manilal Girdhar v. Nathalel Mabasukbram’. The 
facts of that case are very similar to those before us. It was 
held that f 

once the attachment was withdrawn, there was no longer any 

attachment or any proceeding in execution in which the order 

against the plaintiff would operate to his prejudice, ~ 
An earlier case of that court, Gopal Purshotam v. Bal Diwali* was 
relied on in support of that view. We find ourselves in agree- 
ment with the view taken by the learned Judges in those cases. 
The controversy in proceedings under Order 21, Rule 58 of the 
Code of Civil Procedure is between the decree-holder and the 
claimant whose property is attached as belonging to the judg- 
ment-debtor. The suit- contemplated by Rule 63 is one in which 
the right of the decree-holder to attach the property in question 
in execution of his decree is contested. As soon as his decree is 
otherwise satisfied and he withdraws the attachment in conse- 
quence, the cause of action for his suit of the nature contemplated 
by Order 21, Rule 63 of the Code of Civil Procedure to which 
Article 11 of Schedule I to the Limitation Act applies, disappears. 
In a subsequent suit which may be brought by the claimant 
against a third person, even though he may be the judgment- 
debtor whose property it was alleged by the decree-holder to be, 
the cause of action is altogether different from the cause of action 
which he had alleged against the attaching creditor in his suit under 
Order 21, Rule 63 of the Code of Civil Procedure. For these 
reasons, we think that the present suit is governed by the usual 
twelve years’ rule, and not by Article 11, Schedule I to the Limi- 
tation Act. 

Another contention, put forward on behalf of the appellant, is 
that Article 139 of Schedule I to the Limitation Act applies and the 
suit is barred under that Article. The facts on which this con- 
tention is based are these:——After the sale deed, dated February 
17, 1908, executed by Sukh Lal in favour of Babu'Ram, the 
latter (the vendee) executed, on February 25, 1908, a karaya- 
namah in favour of Sukb Lal (vendor) and his brother, Gulzari 
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Lal, for two years. It is argued that the cause of action for re- 
covery of possession accrued on the expiry of two years in the 
lifetime of Babu Ram. ‘The tenants and their heirs having con- 
tinued in ion for more than twelve years after the expiry of 
the term limited by the lease, the lessor or his legal representative 
cannot recover possession after that priod. We are unable to 
give effect to this argument. The term of the lease having ex- 
pired, the lessees continued to hold over, not as tenants for a 
fixed iod, but as tenants at sufferance; and the time will not 
aka cae Berns aunt che tenancy at sufferance thus com- 
ing into existence terminates. This aspect of the question of 
limitation does not sem to have been raised in either of the courts 
below and for aught that appears from the record the tenancy 
was continued by parties to the lease after the expiry of two 
years. There is nothing on the record to show that the tenancy 
terminated at a time more than twelve years before the institu- 
tion of the present suit, but the tenants or their legal representatives 
withheld possession during that time. Under these circumstances, 
we hold that the suit is not barred by Article 139 of Schedule I 
to the Limitation Act. 


It has been already mentioned that the courts below decreed 
one-third of the house to Mst. Bitola and Raj Kishore on the assump- 
tion that they were in possession to that extent for more than twelve 
years, ‘The findings that have now been returned to the issues 
remitted by this Court are specific in determining the nature and ex- 
tent of the possession of these two defendants which was limited 
to the bala khana. Accordingly, they must be held to have been 
in adverse possession of that part of the house for more than twelve 
years so as to extinguish the right of the plaintiff in regard to it. 
We modify the decree passed by the courts below so far that the 
plaintiff’s suit shall stand dismissed as regards bala khana instead 
of undefined one-third of the house, as decreed by the courts below. 
We direct, under the circumstances of the case, that the parties 
should bear their own costs throughout. 
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SHAHZAD SINGH AND OTHERS (Defendants) 
l versus . 
BACHOO SINGH AND ANOTHER (Plaintiffs) * 


Tensncy Act (II of 1901), Secs. 57, 59 end 71(1)—Uswfructuary 
mortgage of occupancy bolding—Suit for aad of tenant by 
zamindar—W ben mortgagee’s interest in ing terminates. 

The interest in an occupancy holding of any person to whom 
an occupancy tenant sublets or to whom he grants a usufructuary 
mortgage of land comprised in his occupancy holding, will de- 
termine, if it has not previously determined, on the termination 
of the right of occupancy and can subsist no longer than the 
right of occupancy subsists. Kbisli Rem v. Nathu Lal, I. L. R. 
15 AIL 219 at 230 (F.B.) followed. 

Where in 1889 an occupancy tenant executed a usufructuary 
mortgage of a single plot of his holding in favour of A and later 
on an application by the zamindar, under Sec. 59 of the Tenancy 
Act to eject the tenant, having been resisted by A, he sued in the 
civil court for possession, beld, that the zamindar’s suit must suc- 
ceed and A was no longer entitled to remain in possession. 

APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sBLE Mr. Justice KING. 

Anandi Prasad Dube for the appellants. 

Appeal heard under Order 41, Rule 11, Civil Procedure Code. 

The judgment of the Court was delivered by 

BENNET, J.—This is a Letters Patent Appeal brought by the 
defendants. ‘The facts as found are that an occupancy tenant 
has made a usufructuary mortgage of a single plot No. 906 of 
his occupancy holding in the year 1889 when such a mortgage 
was held to be legal by this Court in the Full Bench case of Khiali 

Rem v. Nathu Laf. "The zamindar sued the tenant Faqir for 

arrears of rent and obtained a decree for Rs.4-2-0 arrears, under 

Section 57 (a) of Act II of 1901, in the year 1924. To this suit 

the present appellants were not parties, and under Act I of 1901 

it is not necessary for the land-holder to make the present appel- 

lants parties, and the present appellants were sub-tenants under 
that Act. An application was made under Section 59 of that 

Act by the land-holder to eject the tenant and under Section 71 (1) 

of that Act a sub-lessee is no longer entitled to remain in posses- 

sion. The defendants, however, resisted the land-holder in ob- 
*L. P. A. 97 of 1929 
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taining possession and the land-holder brought this suit in the 
civil court to obtain possession. The trial court and the lower ap- 
pellate court dismissed the suit of the plaintiff-zamindar on the 
ground that the defendant-mortgagees were entitled to remain in 

ion as their interests under their mortgage were not exting- 
uished by the ejectmént of the mortgagor. The learned Judge of 
this Court having considered the rulings at length has come to 
the contrary opinion, and he has decreed the plaintiffs’ suit for 
possession. For the appellants reference was made to the case 
of Babadur v. Raja Motichand’. But that ruling dealt with the 
position of a mortgagee of a tenant under a perpetual lease who 
was entitled to mortgage his holding by the conditions of his 
lease. Accordingly the case of a mortgagee from a tenant entitl- 
ed to mortgage is entirely different from the case of the defend- 
ants who are merely in a position of sub-tenants under Act I 
of 1901. Reference was further made to Section 28 of that Act, 
but the proviso to that Section states that the interest of the 
sub-tenant shall be extinguished if the tenant is ejected on any 
of the grounds specified in Section 57, and the ejectment in ques- 
tion was under Section 57(a). In Kbiali Rem v. Nathu LaF it 
was laid down:— 

In order that the effect of our opinion may not be misunder- 
stood and our decision be not misapplied, it is necessary to say 
that it is obvious to us that the interest in an occupancy holding 
of any person to whom an occupancy tenant sublets, or to whom 
he grants a usufructuary mortgage of land comprised in his oc- 
cupancy holding, will determine, if it has not previously deter- 
mined on the termination of the right of occupancy and can sub- 
sist no longer than the right of occupancy subsists. 

Accordingly we consider that the decision of the learned Judge 
of this Court was correct, and we dismiss this Letters Patent 
Appeal. 


Appeal dismissed 


3 A. L. J. R. 409 at 414 
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GANGA PRASAD AnD orners (Pleintiffs) om 
VETSHS . 1929 
BENI PRASAD AND oTHERS (Defendenis)* ar 


Lend Revenue Act (II of 1901), Sec. 233 (k)—AHotment of sheres sn- 
der partition proceedings—Effect of —Subsequent claim to share not ent 7 
allotted—Civil suit barred—Res judicata—Civil Procedure Code oy 
(Act V of 1208), Sec. 11(4). 

The plaintiff sued for possession of certain properties by avoid- 
ance of a sale deed executed by his father in favour of the de- 
fendants. The pleas raised in defence were that part of the 
property was the self-acquired property of the father and that 
the claim was barred by the principle of res judicata and by Sec. 
233(k) of the Land Revenue Act. The findi were that a 
portion of the property was acquired by colla succession and 
the rest was purchased out of joint family funds but in view 
of the provisions of Sec. 10 of the Bundelkhand Encumbered 
Estates Act the sale of even self-acquired property was illegal 
with the result that no valid title passed to the vendee under 
the sale deed and the plaintiff himself had become the owner of 
the entire share by succession on the death of his father. 

The plaintiff himself had applied to the revenue court on the 
death of his father for the partition of his share and the constitu- 
tion of a separate patti and had impleaded the defendant-vendees in 
the proceedings but owing to an omission on his part he claimed 
the separation of his share other than that which had purported 
to be transferred under the sale deed. An-imperfect partition 
of the mahal was ordered and separate pattis formed. 

In a subsequent suit filed by the plaintiff claiming the share 
which had not been allotted to him, beld, that in view of the 
provisions of Sec. 233(&) of the Land Revenue Act it was not 
open to the plaintiff to re-claim that portion of the property 
which had been allotted to the defendant and put in his patti. 

Questions of title affecting the partition are exclusively within 
the jurisdiction of the revenue court and the Land Revenue Act 
debars the parties to the partition from raising subsequently in. 
a civil court any such question of title. 

Mobaemmad Sadiq v. Leute Rem, I. L. R. 23 AlL 291=1901 
A. W. N. 86 and BHai Misir v. Kali Prasad Misir, L L. R. 39 
All, 469=15 A. L. J. R. 496 followed. ; 


The allotment of shares or plots to various co-sharers should be 
deemed to be a matter witbin the exclusive jurisdiction of the 
revenue’ court and therefore a plaintiff is debarred from claiming 
in a civil court the share which has not been allotted to him 
by the revenue court. Tirbeni Sebai v. Gokul Prasad, 8 A. L. J. 


*S. A. 589 of 1927 
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R. 244, Rem Subbeg Singh v. Dip Nerein Singh, L L. R. 44 All. 
74 and Zorewer Singh v. Bhagwan Singh, 23 A. L. J. R. 755 
referred to. Lal Beberi v. Parkali Kunwer, I. L. R. 42 All. 309 


and Shembhu Singh v. Daljit Singh, I. L. R. 38 All. 243=14 
A. L. J. R. 293 distinguished. 


SECOND APPEAL from a decree of MauLvi ALI Ausart, Dis- 
trict Judge of Cawnpore, confirming a decree of Panorr J. N. 
Dixstnt, Additional Subordinate Judge of Banda. , 

K. N. Lagbate for the appellants. 

Demodar Das for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit for possession of certain properties by avoidance of a sale 
deed dated June 27, 1913, executed by the father of plaintiff No. 1, 
namely, by Chaturbhuj, in favour of the defendants. This sale 
deed was executed in 1912, and related to a 3 annas and 10 pies 
share in village Surgain and one anna share in village Bhateura 
Kalan. The pleas raised in defence were that part of the pro- 
perty was the self-acquired property of Chaturbhuj and was not 
joint property. It was further pleaded that the present claim 
was barred by the principle of res judicate on account of a pre- - 
emption suit, and that the rest of the claim was barred by Sec- 
tion 233(k) on account of a revenue court partition proceeding. 
Both the courts below have dismissed the suit. 


The lower appellate court has found distinctly that one anna 
share in village Surgain and a similar one anna share in village 
Bhateura had been inherited by Chaturbhuj by collateral suc- 
cession from Mst. Jhankani, a widow. As regards the rest, the 
learned Judge has found that there was a nucleus of joint family 
property and that property acquired by purchase by Chaturbhuj 
must be deemed to have been acquired out of joint family funds. 
But as regards the shares received from Mst. Jhankani he has 
held that there is no evidence to show that they were taken for 
any consideration. There is no presumption that the property 
standing in the name of a lady belongs to the joint family. The 
findings of the court below that one anna share in Surgain and 
one anna share.in Bhateura were acquired by collateral succes- 
sion, must be accepted. 

It must however be conceded that the sale of even the self- 
acquired properties in these villages was illegal by virtue of the 
provisions of Section 10 of the Bundelkhand Encumbered Estates 
Act, as Chaturbhuj was not competent to sell the property. The 
result therefore was that no valid title had passed to the vendee 
under the said document. It therefore follows that when Cha- 
turbhuj died the plaintiff Ganga Prasad became the owner of the 
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entire share by succession. 

As regards the share in village Surgain the plaintiff Ganga 
Prasad himself, after the death of his father, applied in 1922 to 
the revenue court for the partition of his share and the consti- 
tution of a separate patti. He impleaded the defendant-ven- 
dees in those proceedings. It was undoubtedly his duty to claim 
the entire share of his to which he had become entitled at that 
time. But owing to an unfortunate omission on his part he 
claimed the separation of his share other than that which had 
purported to be transferred under the sale deed. The revenue 
court ordered an imperfect partition of the mahal and separate 
parties were formed. A patti known as Ganga Prasad patti consti- 
tuting the share allotted to the plaintiffs was given to him, and 
another patti Munna Lal including the share covered by the sale 
deed was given to the defendants. The courts below have held 
that in view of Section 233 (Å) it is not now open to the plaint- 
iffs to reclaim the 3 annas and 10 pies share which were allotted 
to the defendants and put in their patti. 


If the points were res integra, it may be conceded that there 
is much to be said oñ both sides. Considerable difficulty arises 
in view of the vague phraseology of Section 233 (Å), which merely 
mentions partition or union of mahals, It is also clear that the 
nght to apply for partition is confined to recorded co-sharers and 
that ordinarily the revenue court has not the status of a civil 
court and does not follow the procedure laid down in the Code 
of Civil Procedure unless an objection has been preferred under 
Section 111 of the Land Revenue Act and it decides to inquire 
into the merits of the objection. Its decision then is a decree 
passed under Sub-section 3 of Section 111 that has the force of 
a civil court decree. On the other hand, it is quite clear that a 
revenue court at the time of making the partition must enquire 
into the extent of the shares of the various co-sharers, and under 
Section 117 must ascertain what lands are held in severalty and 
what lands are held in common, and should apportion them. It 
is also obvious that in making the partition the revenue court 
may allot property belonging to one co-sharer exclusively to an- 
other co-sherer, if that is found to be more convenient or un- 
avoidable. ‘The partition, whether perfect or imperfect, is in- 
tended to separate the shares of groups of co-sharers, and neces- 
sarily implies that they no longer have any shares left in the pettis 
from which they have been’ excluded. It would therefore seem 
that the allotment of shares or plots to various co-sharers should 
be deemed to be a matter within the exclusive jurisdiction of the 
revenue court. 


A Full Bench of this High Court in the case of Mobemmad ~ 
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Sadiq v. Laute Rams’ has distinctly laid down that questions of 
tifle affecting the partition are exclusively within the jurisdiction 
of the revenue court and the Land Revenue Act debars the parties 
to the partition from raising subsequently in a civil court any 
such question of title. Sir Arthur Strachey, Chief Justice, at 
page 298 observes: 

A suit in the civil court, the object of which is expressly stated 
to be a declaration that the defendants have no right to what has 
been allotted to them by the partition, and that the revenue 
court had no power to make its order, seems obviously within 
the prohibition stated in the Section (Section 241 of Act 19 of 
1873). 

The phraseology of the old section was slightly different from 
that of Section 233 (k). Under this Section ~ 
No person shall institute any suit or other proceeding in the 
civil court with respect to . partition or union of mahals 
except as provided in Sections 111 and 112. 
The expression ‘with respect to’ is of 2 very wide scope. Inspite 
of the change in the phraseology this Court, in several cases, held 
that a plaintiff is debarred from claiming in a civil court the 
share which has not been allotted to him by the revenue court. 


‘See Tirbeni Sabai v. Gokul Prasad’, Bhagwat Prasad v. Lachbmi 


Narain’, Ganesh Tewari v. Salik Pande and Daljit Singh v. Shem- 
bhu Singh’. 


In 1917 the difficulties of applying Section 233(k) were 
pointed out by Sir Henry Richards, Chief Justice. In the case 
of Shambbu Singh v. Daljit’ Singh’ Section 233(k) was not ap- 
plied. But that was a case where in dividing the land of those 
two pettis the partition court erroneously thought that a certain 
plot was within the boundaries of those two pattis and took it 
into consideration. Of that fact the plaintiff, or his predecessor- 
in-title, probably had not the slightest information at all, (per 
Tudball, J. at page 249). The case was therefore peculiar and 
is easily distinguishable. In the case of Kelka Prasad v. Man- 
moban Lal’ decided by the same Bench on the same day, Section 
233(&) was again not applied. In this judgment, it apparently 
seems, that the learned Judges were probably considerably in- 
fluenced by the fact that Manmohan Lal, the plaintiff, had suc- 
ceeded to the half share of his brother Govind Prasad, who had 
not been an applicant for partition and had had no legal oppor- 
tunity of objecting (pages 305 and 306). It also appears that 
the applicant for partition, namely, Kalka Prasad, had filed no 
objection within the time allowed. He had merely put in a claim 
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to have the one-fourth biswa formed into a separate mahal. The 
learned Judges thought that no question of title to this share 
was ever raised by an objection nor it had been decided (page 
310). 

These cases were*followed by another Full Bench of this 
High Court in Bijei Misir v. Keli Prasad Misi. Banerji, J. thought 
that Shembbu Singh’s case was on its facts distinguishable, but was 
prepared to hold that if it be deemed that the principle involved 
in that case is the same as that which arose in the case before him, 
he was unable to acquiesce in all that was said in that case. Tud- 
ball, J. also considered that Shembhu Singh’s case was disting- 
uishable, and that the suit before him was in substance and effect 
to turn round and annul the partition made by the revenue court 
and the appellants being parties to that partition, the property 
in dispute being the subject-matter of that very proceeding the 
case was nothing but a very clear instance to which Section 233 (Å) 
applied. Richards, C.J. adhered to the opinion expressed by him 
in the previous cases. In this case it was clearly laid down that 
where in an application for partition the applicants set forth the 
extent of the share which they prayed should be formed into one 
lot and the partition was completed, the parties to the partition 
proceedings could not be allowed to sue in a civil court to recover 
possession of shares other than those specified in the application. 
Ever since this last pronouncement the opinion which has prevailed 
in this Court has been in favour of applying Section 233(k). To 
all cases where the parties are arrayed on opposite sides, a conflict 
of interest is necessarily implied. We may refer to Bhupal Singh v. 
Ujager Singh’, Rem Subbag Singh v. Dip Narain Singh”, Nazir 
Abmad v. Mubammad Sharif’, Rem Dhan v. Prag Nerain” and 
Zorawar Singh v. Bhagwan Singh”. ‘The learned advocate for the 
appellants has not drawn our attention to any Division Bench case 
which has expressed a contrary view since the pronouncement 
in Bijai Mistr’s case. Lal Beberi v. Parkali Kunwar“ is clearly 
distinguishable because that was a case of 2 union of mahals, and 
in the partition proceedings no question of title as between the 
plaintiffs and the defendants in the civil suit had been raised and 
the plaintiffs never sought to alter the constitution of the mahal 
as formed by the revenue authorities. 

It therefore seems to us that in view of the view which has 
now prevailed in this Court during recent years, we must adhere 
to the pronouncement in Biei Misir’s case which is consistent 
with the view expressed by the Full Bench of five Judges in Mu- 
bammad Sadiq’s case. We must therefore hold that the present 
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claim is barred by Section 233 (Ñ). 

As regards the one anna share in Bhateura, it appears that a 
suit for pre-emption was brought by the contesting defendants 
against the’ vendees of Chaturbhuj as well as Chaturbhuj. In 
that suit it was open to Chaturbhuj to plead that the sale deed 
was contrary to law and was a nullity, and that no transfer had in 
nan taken place and that therefore the pre-emption suit should 

be dismissed. He did not raise any such defence.’ The suit for 
pre-emption was decreed against the vendors and the vendees. 
By virtue of the provisions in Order 20, Rule 14, Sub-clause (b), 
the title to the property vested in the pre-emptor on the date of 
the deposit of the pre-emption money. It seems to us that Cha- 
turbhuj could not haye been allowed to institute a second suit 
against his pre-emptor for possession of that very property on the 
ground that the sale in favour of the vendees had in reality been 
invalid. Such a defence ought to have been raised by him, and 
if not raised must be deemed to have been decided against him 
under Clause 4 to Section 11 of the Code of Civil Procedure. 

If Chaturbhuj could not be allowed to go behind the decree, 
the present plaintiffs, who must be deemed to be claiming through 
him, (the property being self-acquired) cannot be allowed to 
go behind the decree. The position of course would have been 
different if the property had been joint family. property, for, in 
that case it might have been possible to hold that Chaturbhuj 
who had himself made the illegal transfer, did not cae 
represent the other members of the family; but the p 
ing the self-acquired property of Chaturbhuj, the pa ie is 
claiming through him and is bound by the pre-emption decree 
against Chaturbhuj. The present claim is therefore barred by 
the principles of res judicata. 

The result therefore is that this appeal is dismissed with costs. 

Appeal dismissed 


GHASSOO 
VETSHS 
KING-EMPEROR THrRouGH HORI LAL AND OTHERS” 


. Criminal Procedure Code, Sec. 526—Transfer, proper grounds for—Sec. 


162—Oral request for copies of statements made by witnesses be- 
fore police—Sec. 556—Local inquiry made by magistrate, whether 
ground for transfer. 
In cases of transfer where communal interests are involved, a 
transfer should be granted with considerable hesitation. The 
matter should not be decided in the abstract whether a certain 
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magistrate would deal with a matter impartially or not, but the 
question always should be whether through some error or unfor- 
tunate accident the magistrate has behaved in a way to give legi- 
timate ground for fear to one party or the other. 

Certain Mohammedans were prosecuted by the police out of 
several against whom a complaint was made by Hindus. Subse- 
quently, on a complaint made in court, the magistrate (also a 
Hindu) without holding any inquiry under Sec. 202 of the Cri- 
minal Procedure Code, promptly ordered all the Mohammedans 


to be prosecuted at the same time, with the result that those: 


prosecuted on private complaint were witnesses for chose 
prosecuted by police. The Mohammedan accused having prayed 
for a copy of the statements of witnesses recorded by police, the 
Magistrate insisted on the accused putting in an application and 
two months afterwards passed an order refusing the copy. Held, 
that this was a fit case in which an application for transfer should 
be allowed. 


Salt v. Emperor, I. L. R. 36 Cal. 560 followed. 

An oral request for copies of statements of witnesses recorded 
by the police ought to be entertained under Sec. 162 of the Cri- 
minal Procedure Code, as the law does not prescribe any appli- 
cation. ; i 

When a copy of a statement made by a witness before the police 
is asked for, it is the bounden duty of the magistrate that he 
should refer to the statement made before the police and furnish 
a copy. 

A local inquiry made by a magıstrate would not amount to a 
necessity for transfer but there may be circumstances under which 
it would be advisable to direct a transfer from the court of a 
magistrate who has made a local inquiry. 

APPLICATION under Section 526, Criminal Procedure Code. 


Zabur Abmad for the applicant. 
Uma Shankar Bajpai (Government Advocate) for the Crown. 
A. P. Dube and S. B. L. Gaur for the opposite parties. 


The following judgment was delivered by 


Dara, J—I have gone through the various affidavits and the 
explanation of the Magistrate who is trying the different cases. 
Unfortunately the cases have assumed a communal aspect as the 
dispute is between Hindus and Muhammadans. I well realise that 
in such a case the class to which the Magistrate belongs raises a 
suspicion in the opposite class, and, therefore, in cases of transfer 
where communal interests are involved 2 transfer should be grant- 
ed with considerable hesitation. In the present case, however, I 
am afraid that the trying Magistrate has shown a certain amount 
of irritation and behaved in a way which would give legitimate 
cause to the Muhammadans to think that they would not receive 
justice in this court. As I have often stated from this Bench, the 
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“Datter is not to be decided in the abstract whether a certain 


Magistrate would deal with a matter impartially or not. The ques- 
tion always would be whether through some error or unfortunate 
accident the Magistrate has behaved in a way to give legitimate 
ground for fear to one party or the other. In this case such legi- 
timate ground does exist. First of all certain Muhammadans were 
prosecuted by the police out of several against whom a complaint 
was made by the Hindus. When others were not prosecuted a 
complaint was made in court and the Magistrate without holding 
any inquiry under Section 202 of the Code of Criminal Procedure, 
promptly ordered all the Muhammadans to be prosecuted at the 
same time. It is true that the complaint was made prior to the 
result of the police inquiry. Even so, when the favourable re- 
sult of the police inquiry was available to some of the Muham- 
madans it would have been better if the Magistrate had waited 
until the completion of the inquiry in the case sent up by the 
police before ordering the prosecution of men whose prosecution 
was not desired by the police. A certain amount of confusion 
must arise and the defence must be prejudiced when the police 
case is mixed up with the case put forward by a partial com- 
plainant. It is rightly pointed out on behalf of those who are 
prosecuted by the police that by the complainant spreading wide 
his net to include all the Muhammadans, the persons prosecuted 
by the police have been deprived of defence witnesses because 
those ahs were prosecuted on the private complaint were the 
witnesses for those prosecuted by the police. 


Secondly, the Magistrate has passed a most extraordinary order 
on the prayer of the Muhammadan accused for a copy of the state- 
ments of witnesses recorded by the police. Under Section 162 
of the Code of Criminal Procedure a witness who was examined 
by the police and whose statement was recorded by the police 
may be cross-examined if in court he makes a statement in con- 
flict with the statement made by him before the police. The 
Magistrate has a curious idea that the person to be contradicted 
is the police officer who recorded the statement and not the wit- 
ness who made conflicting statements. He even goes to the length 
of informing the public that such is the law “as it exists”, mean- 
ing thereby that the law was different previously. As is usual 
with Magistrates, I am certain that a copy of the Code of Cri- 
minal Procedure was not handy for this Magistrate to refer to, 
and he never read the provisions of that Section before recording 
this most amazing order. Another thing is that there was no 
necessity to insist on the Muhammadan accused putting in an 
application. An oral request ought to be entertained as the law 
does not prescribe any application. To ask for a reason is an- 
other amazing order when every Magistrate ought to know that 


A. L. J. RB HIGH COURT 605 


when a statement is required under Section 162 it must be re- 
quired for the purpose of contradicting a witness. Another no- 
ticeable matter is that the application was filed on July 19, and no 
order thereon was passed till September 30. It appears to me 
that the order was passed on September 30, merely for the pur- 
poses of the record and that the Magistrate had no desire to carry 
out orders of the law under Section 162. The procedure is well 
laid down in Selt v. Emperor by a Bench of two Judges of the 
Calcutta High Court’. The rule laid down there was that when 
a copy of a statement made by a witness before the police is asked 
for, it is the bounden duty of the Magistrate, and it does not de- 
pend upon his volition or good will, that he should refer to the 
statement made before the police and furnish a copy, or record a 
definite order that he did not think it expedient in the interests of 
justice to furnish the accused with such a copy. The irritation 
shown by the Magistrate in first of all insisting on an application 
from an accused person who in every case has to be given facility for 
his defence, secondly, in passing an order more than two months 
afterwards on the application, and, thirdly, in giving a most amaz- 
ing reason for the refusal of the copy, would naturally give an 
accused person reasonable belief that the Magistrate had no desire 
to be fair to him. 

In one case the prosecution was no doubt on behalf of the po- 
lice, yet there was a Muhammadan complainant. When that com- 
plainant applied for stay so that he may request this Court to trans- 
fer the case, the Magistrate again took an exceedingly narrow 
view. He gave it out as his opinion that the Muhammadan was 
not the complainant and that he had no right to apply to this Court 
for transfer. In ordinary language the Muhammadan was certain- 
ly a complainant even though the prosecution was launched by the 
police. The refusal to grant a postponement which was absolute- 
ly compulsory under the law may have been an error of judgment 
but yet combined with the other actions of the Magistrate would 
create an impression of fear in the minds of the Muhammadans. 

It appears that this Magistrate made a local inquiry. Mr. 
Dube on behalf of the opposite party was under the impression 
that the inquiry was made for some report to be submitted to Go- 
vernment. If so, the inquiry was of a nature in which the Magis- 
trate had to arrive at some conclusion, and I do not think that such 
a Magistrate would approach an inquiry in court with an open 
mind. Reference was made on behalf of the opposite party to the 
explanation under Section 556 of the Criminal Procedure Code 
that the local inquiry did not deprive 2 Magistrate of jurisdiction. 
That merely means that the local inquiry would not amount to 
a necessity for transfer but there may be circumstances under 
which it would be advisable to direct a transfer from the court 
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of a Magistrate who has made a local inquiry. 


I direct the transfer of all the cases to which these five ap- 
plications for transfer relate from the court of Mr. Chandra Mani 
to the court of some other Magistrate having jurisdiction in the 
Etawah district. The District Magistrate is requested to fix up- 
on such a court. The trial shall proceed from the stage where 
it was left off. I have informed Mr. Zahur Ahmad, counsel for 
the applicants, accordingly. 


Application allowed 


KIRPAL SINGH (Plaintiff) 
Versus 


SHEOAMBAR SINGH anp oTHeERs (Defendants) * 


_ Transfer of Property Act (IV of 1882), Sec. 58(c)—Document pwr- 
porting to be a sale deed and agreement to reconvey property on 
peymeni—Mortgage by conditional sale—Restriction on source from 
which money for re-acquisition of property may be obtained—Clog 
on equity of redemption. 

If a sale falls within the scope of the definition of a mortgage 
by conditional sale in Sec. 58(c) of the Transfer of Property 
Act, it is a mortgage even though ostensibly it purports to be a 
sale, and is liable to redemption. Jagannath v. Gonri Shankar, 
24 A. L. J. R. 813, Lelte Prasad v. Jagdish Nerein, 24 A. L. J. 
R. 1057 and Mathura Kurmi w Jagdeo Singh, 25 A. L. J. R 
261 followed. 

A document purporting to be a sale deed was executed by 
plaintiff in favour of defendant for Rs.1,300 and on the same 
day there was an agreement by defendant in favour of plaintiff 
agreeing “to retransfer the property on payment of the total 
amount in any Jeth within 15 years of the deed, provided the 
seller procured the money out of his own pocket and not by sale 
or mortgage of property transferred”. The stamp papers for 
the two deeds were obtained at the same time, they were faired 
out by the same scribe and attested by same witnesses and pre- 
sented for registration at the same time. Held, that the parties 
must be deemed to have entered into an agreement which was 
binding upon them. The transaction was a mortgage by con- 
ditional sale within the meaning of Sec. 58(c) of the Transfer 
of Property Act but the restriction clause amounted to a clog 
on the equity of redemption and was not enforceable. Sarbdewen 
Singh v. Bljei Singh, I. L. R. 36 All. 551=2 A. L. J. R. 927. 
The other provision regarding payment in Jeth was not a clog on 
the equity of redemption. Regbunandsn Rai v. Reghunendan 
‘Pande, 19 A. L. J. R. 573 followed. 


*S, A. 1830 of 1926 
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SeconpD AppraL from a decree of MAULVI MUHAMMAD 
ZiauL Hasan, Officiating Additional District Judge of Cawn- 
pore, confirming a decree of Basu TRLOKI Natu, Second Addi- 
tional Subordinate Judge of Cawnpore. 

Peary Lal Banerji and Ram Newas Shukla for the appellant. 

K. C. Mital for the respondents. 

The judgment of the Court was-delivered by 

SuLAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for redemption of an alleged mortgage by conditional sale. 
On November 3, 1909 a document, ostensibly a sale deed, was 
executed by the plaintiff in favour of the defendants for Rs.1,300 
and on the same date there was an agreement by the defendants 
in favour of the plaintiff agreeing to retransfer the property on 
certain conditions. The plaintiff alleged that the two documents 
were evidence of one and the same transaction which constituted 
a mortgage by conditional sale and that he was entitled to redeem 
the property. He also alleged that in the Jeth preceding the ins- 
titution of the suit he had actually tendered the amount but the 
defendants had refused to take it. His suit was instituted with- 
in 15 years of the deeds. 


The defendants denied the execution of any such agreement, 
although it had been registered and a certified copy of it was pro- 
duced. In the written statement the defence taken up was that 
the transaction was not one of mortgage, and that the plaintiff 
had not complied with the conditions entered in the deed of agree- 
ment, even if that be proved. There was no specific plea that 

is agreement was in fact a separate or subsequent agreement 
executed quite independently from the sale deed and represented 
a distinct and separate contract. 

Both the courts below have dismissed the plaintiffs suit on 
the finding that the transaction amounted to a sale out and out. 
So far as the finding that no tender was actually made by the 
plaintiff on the Jeth of 1924 is concerned, it is a finding of fact 
and must be accepted. : 

The sale deed as its phraseology stood did not in any way 
contain anything which would itself indicate that it was a mort- 
gage by conditional sale. The property was sold out and out, 
though there was a provision that if any prior incumbrance is 
discovered on the property and any part of it passes out of the 
possession of the transferee or is advertised for sale or if the latter 
fails to deliver possession of the property or relinquish the sir and 
khudkasht lands or any part of the property goes out of his pos- 
session on account of any defect in the title, the transferee would 
be entitled to recover “the amount due to him” together with 
interest at 1 per cent per mensem from this as well as other pro- 
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perty and the person of the transferor. The deed of agreement 
stated that the property had been sold to the executants and they 
“therefore” agreed to retransfer the property on payment of the 
total amount in any Jeth within 15 years of the deed, provided 
the seller procured the money out of his own pocket and, not by 
sale or mortgage of the property transferred. 


The lower appellate court has found that the stamps for 
both these documents were purchased on the same day, that both 
the documents were executed on the same day and written by the 
same scribe, that the same set of witnesses attested both the docu- 
ments, that the same witnesses identified the executants before 
the registering officer, and that both the documents were presented 
at the registration office at one and the same time. He has then 
remarked 

All these facts are no doubt quite true but they at most show 
that the transaction of sale and the contract to reconvey the 
property were settled between the parties to the sale simulta- 
neously before the execution of the sale deed by Kirpal Singh, 
plaintiff. 
As against these circumstances the learned Judge has pointed out 
that the full price was paid for this transfer, and has also laid 
emphasis on the restriction placed on the transferor that the latter 
should not procure money by sale or mortgage of the property 
transferred. 

No doubt the first set of circumstances was in favour of the 
plaintiff’s contention, and the last two circumstances were points 
in favour of the defendants. The facts that the stamp papers 
for the two deeds were obtained at the same time, that they both 
were faired out obviously at the same time and by the same 
scribe and attested by the same witnesses and that they were 
presented for registration at the same time and that the executants 
were identified by the same set of witnesses no doubt indicated 
that ‘the whole thing had been arranged previously between the 
parties, and that it had been intended from the very beginning 
that there would be one document in the form of a sale deed by 
the plaintiff in favour of the defendants and another document 
in the form of an agreement for retransfer by the defendants in 
favour of the plaintiff. 

Although a clause restricting the source from which the 
money for re-acquisition of the property may be obtained is not 
unusual in mortgage deeds and any such restriction has been held 
to amount to a clog on the equity of redemption, its existence in 
the agreement is no doubt a point in favour of the defendants 
because it is more consistent with the transaction being a sale 
than a mortgage. Similarly, although it is not impossible that 
in a possessory mortgage the amount paid may be equal to the 
full value of the property, inasmuch as no interest is accruing and 
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there may be a prospect of an enhancement in its value by lapse 
of time, the fact that full value was paid is a circumstance which 
must weigh in favour of the defendants. The oral evidence on 
the point was as usual conflicting. If on all this evidence the 
learned Additional District Judge had recorded a clear finding 
that the agreement was wholly independent of and not subse- 
quent to the sale, and the sale had not taken place subject to a 
condition of a repurchase, we would have accepted his finding, 
but he has omitted to record any such categorical finding. On 
the other hand, the words quoted by us indicate that he conceded 
that the transaction of sale and the contract to reconvey the pro- 
perty were settled between the parties to the sale simultaneously 
and before the execution of the sale deed in question. He has 
nowhere said that the agreement for retransfer was an indepen- 
dent, separate and subsequent agreement. His finding therefore 
cannot be regarded as a finding of fact binding on us in second 
appeal. 

If the agreement was to be an entirely independent and sub- 
sequent transaction it is difficult to see what the consideration for 
it was. If it was a part and parcel of the whole transaction, then 
the sale and the agreement would be consideration for each other, 
but if the agreement was entirely independent, separate and sub- 
sequent, then there would be no consideration for the same; and 
we would have to hold that the party intended that this agree- 
ment would be merely gratuitous and voluntary. This would 
drive us to the conclusion that they bad entered into an agree- 
ment which was not enforceable in the eye of the law. In our 
opinion such a presumption should not be made, and the parties 
must be deemed to have entered into an agreement which was 
binding upon them. In the recent cases decided by this Court 
greater stress has been laid on the definition of a mortgage by 
conditional sale in Section 58(c) of the Transfer of Property 
Act, and it has been pointed out that if the case falls within the 
scope of that definition we must hold that it is a mortgage even 
though ostensibly it purports to be a sale. Unfortunately this 
case was decided by the District Judge before these recent pro- 
nouncements were made, namely, Jagannath v. Gauri Shenker’, 
Lalie Prasad v. Jagdish Narain’ and Mathura Kurmi v. Jagdeo 
Singh’. 

No explanation has been offered on behalf of the executants 
why a wholly gratuitous agreement without any consideration 
was executed by them subsequent to a completed contract of 
sale. Having regard to the identity of the dates and the other 


circumstances mentioned above, we think that this agreement 
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must have been a part and parcel of the same transaction, and 
that the whole contract between the parties was to have a sale 
deed by one party and an agreement by the other, the sale being 
subject to the condition of the repurchase. The mere fact that 
the single contract was evidenced by two separate but contem- 
poraneous documents cannot make any difference. In this view 
we must hold that the transaction was 2 mortgage by conditional 
sale within the meaning of Section 58(c) of the Transfer of Pro- 
perty Act. 

The next question is what relief the plaintiff is entitled to. 
We have already remarked that the restriction that the money 
should be procured otherwise than by sale or mortgage of this 
property would be a clog on the equity of redemption, Sarbdewan 
Singh v. Bijai Singh‘ and is not enforceable. As a matter of fact 
in this case there is no suggestion that the plaintiff has raised 
money by a mortgage or sale of his equity of redemption. 

The other provision that the amount should be tendered in 
the month of Jeth cannot have the effect of making the present 
guit premature. All that the mortgagee is entitled to insist upon 
is that there should be no redemption except in that month. Such- 
a provision is not a clog on the equity of redemption, inasmuch 
as the intention of the party obviously is to permit redemption 
at a time when the crops are not standing. The procedure adopt- 
ed by this Court in such cases has been to pass a decree for re- 
demption to take effect on the next Jeth, Raghunandan Rai v. 
Raghunandan Pande" and Het Singh v. Bibari Lal. 

The result therefore is that we allow the appeal, setting aside 
the decrees of the courts below, decree the plaintiff’s claim for 
redemption on payment of Rs.1,300 on or before June 30, 1930. 
In the event of payment the mortgagor will get possession of the 
mortgaged property in Jeth 1930. An ordinary preliminary dec- 
ree for redemption of 2 mortgage by conditional sale under Order 
34, Rule 7 (d) should be prepared fixing June 30, 1930, as the 
date for payment. As the plaintiff has succeeded in his claim we 
direct that he should recover his costs from the defendants who 
shall bear their own costs. 

- Appeal allowed 
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SULTAN SINGH 
versus 
MAYA RAM RADHA SWAMI* 

Criminal Procedure Code (as amended in 1923), Sec. 491(1) (b)— 
High Courts power under—To be exercised in case of srgency— 
Dispute regarding guardianship of minor sons. 

The power given to the High Court under Sec. 491(1) (b) of 
the Criminal Procedure Code must be exercised with caution in 
Matters of urgency. 

Where a father, who had: permitted his sons to be in custody 
of their grandfather for four years, applied for a direction of the 
nature of a habeas corpus under Sec. 491(1) (b), beld, that the 
case was not one of urgency in which the High Court should in- 
tervene. A civil remedy was open to applicant wherein a district 
court or a civil court might fully inquire as to whose custod 
would be most beneficial to the sons. Achratlel v. Chimanlal, 
I. L. R. 40 Bom. 600 and Sskbdeo Rel v. Rem Chender Rei, L 
L. R. 46 All. 706 referred to. 

APPLICATION under Section 491 (b) of the Code of Criminal 

Procedure and Section 151 of the Code of Civil Procedure. 
Kumuda Prasad, H. P. Sen, K. D. Malsviya and Heri Ram 

Jba for the applicant. 


B. Malik for the opposite party. 
The following judgment was delivered by 


Datat, J.—The applicant Sultan Singh is father of two minor 
sons and the opposite party Maya Ram is father of the applicant. 
The minor boys are at present under the charge of Maya Ram. 
They have been, according to the applicant’s own affidavit, un- 
der the charge of Maya Ram since 1925. This application is made 
for a direction of the nature of a habeas corpus under Section 491 
(1) (6) of the Code of Criminal Procedure. That Section gives 
power to this Court, whenever it thinks fit, to direct that a person 
illegally or improperly detained in public or private custody with- 
in the limits of its appellate criminal jurisdiction may be set at li- 
berty. In the very nature of things the power would be exercised 
in matters of urgency, where, for instance, the father is suddenly 
deprived of the custody of his sons and there is danger to the life 
of the sons in the transferred custody. It is stated in Wharton’s 
Law Lexicon that this, the most celebrated prerogative writ in the 
English law, is a remedy for a person deprived of his liberty. The 
power, therefore, has to be exercised by this Court with caution 

*Cr. Misc. 379 of 1929 
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and not in a case where there is a dispute merely as to who should 
be guardian of particular minors. In the present case the applicant 
has permitted his sons to be in the custody of their grandfather for 
four years and this application is merely: a cheap way in which 
he desires to establish his guardianship over the boys. It further 
appears that even prior to 1925 the boys were living with Maya 
Ram. Such a statement has been made in an affidavit of Maya 
Ram and not been denied by a counter-affidavit filed by Sultan 
Singh. The case, therefore, clearly is not one of urgency. There 
may be some difference of opinion between High Courts as to whe- 
ther a suit should lie in case of Sultan Singh never before having 
been in charge of his boys, or whether Section 25 of the Guardians 
and Wards Act would be applicable (see Achratlal v. ChimanlaP 
and Sukbdeo Rai v. Ram Chandar Rai’. However that may be, a 
civil remedy is open to the applicant wherein a district court or a 
civil court may fully inquire as to whose custody would be most 
beneficial to the sons. This Court is not the court for such an 
inquiry. There is no cause, .so far as can be made out from the 
affidavits, for interference. I dismiss the application. 

Application dismissed 


1L L R 40 Bom. 600 "I. L. R. 46 All. 706 


Versus 
BISMILLAH BEGAM AnD OTHERS (Defendants) 
TAHSIN ALI KHAN (Plsintif)* : 
Mobemmeden Law—Wagf, object of—Defrending creditors—Validity 
of—Trensfer of Property Act (IV of 1882), Secs. 52, 53 snd 2— 
Applicability of. 

There is no rule of Mohammedan Law which allows an in- 
debted person to make a waqf of his property with intent to 
defraud his creditors. ‘he Qazi had the power to make the 
debtor pay all his debts before he maintained the waqf. 

The rule under which a manager can be appointed by the 
Judge to realize the rents and profits and to pay the debts is a 
mere rule of procedure and not of substantive law, and therefore 
is not as such enforceable. 

The provisions of Sec. 52 of the Transfer of Property Act in 
no way offend against any rule of Mohammedan Law and are 
not inoperative by virtue of Sec. 2. 

Where the main purpose of the execution of a deed of waqf 
was to defeat and delay creditors, beld, that the document was 
yoidable under Sec. 53 of the Transfer of Property Act. 

Abmad Hussin v. Kallu Mien, [1929] A. L. J. R. 460 fol- 

| lowed, 
*F, A. 79 of 1926 
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Frmst APPEAL from a decree of MAULV1 MUHAMMAD Owals 
Karney, Second Additional Subordinate Judge of Aligarh. 


Iqbal Abmad and Panna Lal for the appellants, _ 
Sir Tej Bahadur Sapru and M. A. Aziz for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit for declaration that the property in suit is endowed property 
and is not liable to be attached and sold in execution of decrees 
held by the defendants. The plaintiff relies on a waqfnama exe- 
cuted by himself on July 16, 1924. The waqf is in favour of his 
descendants and he has constituted himself the mutwallj of the pro- 
perty for his lifetime. The defendants challenged the validity of 
this dedication and pleaded that the deed had been executed fraud- 
ulently with the intention of defeating and delaying his credi- 
tors and was not binding on the defendants. Objections had 
been raised by the plaintiff, Tahsin Ali Khan, in the execution 
department which were decided against him; hence this suit. 


The learned Subordinate Judge in a very short judgment has 
found the validity of the waqfnama in favour of the plaintiff. 
He has based his conclusion entirely on the oral evidence and has 
altogether ignored the documentary evidence that is on the re- 
cord. We were not satisfied with his finding that at the time 
when Tahsin Ali Khan executed the waafnama his assets were 
more than sufficient to discharge all the abilities, We accord- 
ingly remitted two issues the findings on which have now been 
returned. There is considerable history previous to the present 
litigation which the learned Subordinate Judge has altogether 
omitted to consider but which in order to have a good perspective 
it is necessary to bear in mind. The pedigree of the family is as 
follows:— 

IMDAD ALI 





| 
Mansoor Al Mumtaz-on-nisss—=Abdul Latif Khan 





| | T il T 
Tahsin Ah Mashkoor Tamkin daughter ter daughter 
Plaintiff Ali= Ali= 
wife Mr. Temiz- Mst. Bismillah ` 
un-nissa, defdt, wife defdt. No. 1. 
No, 3. 
Mst. Sami-un-nissa, defdt. No. 2. 


The plaintiff’s father, Masroor Ali Khan, died on January 8, 
1904 leaving three sons and three daughters. Tahsin Ali Khan 
appears to have been the eldest son. On March 14, 1904 an agree- 
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ment was executed by the three brothers jointly under which the 
management of the entire estate which was considerable was left 
with Tahsin Ali, and his two brothers were allowed Rs.3,650 be- 
tween them and were admittedly deprived of their power to transfer 
the property. This was followed by a lease for 60 years granted 
by the two brothers to Tahsin Ali on January 15, 1909. The 
position of Tahsin Ali however did not become absolutely se- 
cure. In 1912 his two brothers filed a suit for the cancellation 
of the lease and their suit was decreed on January 28, 1914. The 
judgment is printed on page 17. The finding was that the two 
brothers were subject to attacks of epilepsy long before the exe- 
cution of the disputed thekanama which fact was admitted by 
Tahsin Ali himself, and that their mental capacity had been con- 
siderably affected by illness. Although their share of the profits 
amounted to Rs.20,000 a year, they were only given Rs.3,650. 
Not only was the lease to last for 60 years but it gave an unli- 
mited power to Tahsin Ali to deduct a further sum for costs as 
he liked and to prevent an alienation by his brother. The court 
found that the brothers were entirely under the control of the 
defendant who had dominated their will and procured an un- 
conscionable bargain. The lease was accordingly set aside. 


The brothers however did not have an easy course for rea- 
lising their arrears of the profits. Tahsin Ali Khan being the 
lambardar they had to institute suits for profits in the revenue 
courts time after time. Some of the decrees for profits are printed 
on pages 31, 33, 35 and 37. These decrees were for large sums 
of money and remained outstan ing. 


On October 22, 1915 Tahsin Ali executed a sale deed of a 
considerable part of his property in favour of his own sons. Ob- 
jection was taken in the execution department on the strength 
of this sale deed and was disallowed. The sons then brought a 
suit for a declaration that the property had been validly sold to 
them and was no longer liable to be attached and sold in exe- 
cution of the decrees for the profits. The suit was dismissed 
and the judgment is printed on page 53. The court found that 
the sale deed was an entirely fictitious transaction and was with- 
out consideration and had been executed with a view to defraud 
the creditors of Tahsin Ali Khan, namely, his brothers. On page 
54 is a long list of the decrees for profits which the unfortunate 
brothers had obtained against Tahsin Ali and which had remained 
unpaid. 

In 1920 Tamkin Ali died leaving a widow, Mt. Bismillah 
Begum, defendant No. 1, and a daughter, Mt. Sami-un-nisa, de- 
fendant No. 2. Part of the property of Tamkin Ali was inherit- 
ed by Tahsin Ali. In 1922 the other brother, Mashkoor Ali, also 
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died leaving a widow, Mt. Tamiz-un-nisa, defendant No. 3. Tah- 
sin Ali inherited a part of his estate also. 

The position so far as the realisation of profits went, did not 
improve in any way. There are numerous decrees for profits 
printed which show that year after year the trouble of non-re- 
ceipt of profits continued as usual. Some of such decrees are 
printed on pages 59, 61, 157, 159, 161, 233, 235 and 238. 

There are also two mortgage decrees which are worth men- 
tioning separately. On page 81 is the decree for Rs.1,04,256-4-0 
dated June 30, 1920 in favour of Kunwar Man Singh, and on 
page 89 is a decree dated November 8, 1921 for Rs.35,130-6-0 
in favour of Pearey Lal. Under these decrees Tahsin Ali Khan 
was liable to pay a substantial portion of the decretal amounts. 


On the death of his brothers an attempt was made by Tahsin 
Ali Khan to get himself appointed guardian of his minor nieces 
although he himself was indebted to them heavily. Tahsin Ali 
was not appointed guardian of his nieces but their mother was 
s0 appointed in August 1923 (vide page 117). Tahsin Ali also 
failed in the succession certificate case against defendants Nos. 1 
and 3 on January 11, 1924 (page 119). 

Another act of Tahsin Ali, which we may mention in this 
connection, was an attempt on his part to marry his niece, Mt. 
Sami-un-nise, to one of his sons or anybody else. A suit for an 
injunction restraining him from doing so was decreed. This suit 
had been pending for some time and was decreed on September 
J, 1924 shortly after the execution of the waqfnama (page 153). 


We now come closer to the creation of the waqf. On pages 
98 and 104 we have two applications for execution of her decrees 
by Mt. Bismillah Begum against Tahsin Ali Khan printed as 
samples for showing that the numerous decrees outstanding were 
being kept alive. On June 20, 1924 Mt. Mumtaz-un-nisa, who 
had considerable property of her own and was the aunt of Tahsin 
Ali, died, so that another inheritance devolved upon him. 


On July 5, 1924 Mt. Bismillah Begum got an application 
filed in suit No. 68 of 1928 to the effect that Tahsin Ali judg- 
ment-debtor had inherited some property on the death of his 
father’s sister, Mt. Mumtaz-un-nisa, and was contemplating a 
transfer of the property in order to evade payment of her dec- 
retal amounts. She accordingly prayed that the property may 
be attached and sold and in the meantime an injunction may be 
issued to the judgment-debtor immediately (page 121). This 
application was supported by an affidavit (page 123) stating that 
he was contemplating a transfer of the property very soon. An 
exactly similar application was filed on the same date in suit 
No. 24 (page 125) supported by a similar affidavit (page 127). 
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A third application and an accompanying affidavit are to be found 
on pages 129 and 131. These applications were filed on the same 
date in the revenue court where the executions of the decrees 
for profits were pending. The order-sheet dated July 7, 1924 
printed on page 133 shows that Tahsin Ali Khan’s pleader came 
to know of these applications on that date and put in an appear- 
ance, or perhaps was called by the court; but he stated that he 


. had had no previous intimation and was not prepared to rebut 


these applications. The court ordered that the case should be put 
up on July 17 and the parties be informed to appear again with 
their documentary evidence. We think there is no ground for 
supposing that Tahsin Ali Khan’s pleader did not take any steps 
to inform his client specially as the date fixed was July 17, 1924 
and documentary evidence had to be produced on that date, -and 
accordingly it would have taken time to procure such evidence. 


On July 15, 1924 Bismillah Begum made another attempt to 
ask the court to issue an injunction to the defendant restraining 
him from transferring his property in any way, stating that he 
was heavily encumbered and was intending to transfer his pro- 
perty. The application is printed on page 135 and the affidavit 
in support of it is on page 137. This was done in a pending suit. 
It is a great pity that the court on neither of these occasions thought 
it fit to issue an injunction which seems to have been fully called 
for. Had such an injunction been issued the protracted litiga- 
tion which followed would have been avoided. 


On July 16, 1924, i.e., one day before the date fixed for the 
appearance of Tahsin Ali Khan in the execution court to show 
cause why the injunction should not be issued, he proceeded to 
purchase a stamp-paper of the value of Rs.500, got a deed of waqf 
engrossed upon it, duly executed it and got it attested by a number 
of witnesses and managed to present it for registration between 4 
and § p.m. on that very day. 

. Armed with this deed of his own creation he boldly appeared 
in court on July 17, 1924 and filed objections (page 145) under 
Section 47 of the Code of Civil Procedure stating that the property 
had been given away in waqf-to his children and although muta- 
tion of names had not been effected (indeed there had been no time 
to get it done), the property has become dedicated property and 
could not be seized by the decree-holder. As can be expected, 
the objections of Tahsin Ali Khan were disallowed by the Court 
on November 21, 1924, the Court holding that the waqf was in- 
valid as the judgment-debtor had executed it in order to defraud 
his creditors (page 171). Another objection also was dismissed 
(page 205). It appears from page 207 that similar objections 
raised by the sons of Tahsin Ali Khan, the alleged beneficiaries 


„under the waqf, were also disallowed on the same ground. The 
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sons have not thought fit to institute any suit for a declaration in 
order to establish their rights. It may also be mentioned that 
the actual order for mutation of names on the basis of the deed 
of waqf was in some cases not made till July 28, 1925 (vide 
page 211). 

This is 2 summary of the documentary evidence which had 
been entirely ignored by the former Subordinate Judge, and has 
been considered by the second learned Subordinate Judge. 


The plaintiff comes to court to seek a declaration after an 
order has been passed against him by the execution court. Both 
on the ground that there is a previous order against him as well 
as on the ground that he is a plaintiff coming to court for a 
declaration, the burden lies on him to satisfy the court that he is 
the trustee of the property in suit. 

It has been contended on behalf of the plaintiff that Section 
53 of the Transfer of Property Act which is in Chapter II cannot 
apply to the case of Mohammedan waqfs, because Section 2 ex- 
pressly leaves intact rules of Mohammedan Law. A passage from 
Mr. Ameer Ali’s book on Mohammedan Law, Volume I, page 207 
(fourth edition) is cited in order to show that according to the 
Fatawai Kazi Khan and some other authorities the creditors can- 
not ask the waqf made by a debtor to be cancelled because they 
have no claim on the property of the debtor whilst in health. 
But Mr. Ameer Ali himself on page 206 has remarked that on 
this point the authorities to some extent differ. The Durr-ul- 
Mukhtar states that the waqf of an insolvent mortgagor is void. 
There is another authority quoted on the same page to the effect 
that if a person was heavily involved in debt so as to be abso- 
lutely insolvent and with the object of defrauding consecrates 
his property, the qazi has the power of not recognising the waqf 
and of compelling him to sell the property to pay his debts. The 
Radd-ul-Mukhtar, a comprehensive work of great authority, lays 
down that if the waqif has no means to discharge his debt, then 
the qazi would declare the waqf cancelled and the property would 
be sold for the payment of the debt. Mr. Ameer Ali has noted 
on page 210 that Tanwir-ul-Absar has reconciled these authori- 
ties by saying that the waqf of a person whose debts surround 
his assets should be maintained either by giving him time to pay 
off his debts or appointing a manager to realise the rents and pro- 
fits and to pay the debts therewith. If it be wholly impossible 
to discharge the debts by that process the Judge has the option 
of directing the sale of the property consecrated. Mr. Ameer Ali 
therefore concludes (page 211): 

it follows from this that the waqf of a person involved in debt 
is not ipso facto void, it is only voidable if he acts fraudulently 
to defeat his creditors. 
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It seems to us in the first place that there is no rule of Mo- 
hammedan Law which allows an indebted person to make a waqf 
of his property with intent to defraud his creditors. In the se- 
cond place under the Mohammedan Law the qazi had the power 
to make the debtor pay all his debts before he maintained the 
waqf. In the third place the rule under which 2 manager can 
be appointed by the Judge to realise the rents and profits and to 
pay the debts is.a mere rule of procedure and not of substantive 
law, and therefore is not as such enforceable. ‘Thus the provisions 
of Section 52 in no way offend against any rule of Mohammedan 
Law and are not inoperative by virtue of Section 2. This was 
the view expressed by one of us in F. A. No. 108 of 1926 decided 
on January 29, 1929, Abmad Husain v. Kalin Mies’. With that 
view we fully agree. 

The findings on both the issues returned by the learned Ad- 
ditional Subordinate Judge are against the plaintiff-respondent. 
They are challenged before us on his behalf. 

It is now common ground that the debts of Tahsin Ali Khan 
amount to “two lakhs of rupees at least, if not more” and the 


, parties also agreed that the value of the zamindari property should 


be calculated at the rate of 6 annas per cent per mensem on the 
net profits. The learned Additional Subordinate Judge has come 
to the conclusion that the total value of the assets available to the 
creditors would be Rs.1,57,000. On behalf of the respondent it, 
is suggested that there are several discrepancies in the figures which 
make up this total. It is suggested that the value of the sir land 
which is shown to be worth Rs.2,170 really amounts to Rs.21,070 
and that the court below has wrongly excluded the consideration 
of Rs.21,232-2-4 as the amount of arrears due from various te- 
nants. It is also stated that in calculating the total the learned 
Additional Subordinate Judge has arrived at the figure of 
Rs.1,04,815-15-10 wrongly, the correct amount being Rs.1,19,979. 
These are the only mistakes which are pointed out on behalf of the 
plaintiff-respondent. 

We fully agree with the court below that the alleged arrears 
of rent from the various tenants in the estate cannot be taken 
into account. In the first place, the plaintiff is the lambardar of 
these villages and has not chosen to produce his own account- 
books and ‘siyahas which would have shown the actual collections 
he realised. The entries in the Patwari’s styahas cannot be re- 
liable inasmuch as those entries are filled in at the dictation of the 
plaintiff’s karindas and very often are neither exhaustive nor 
complete and correct. In the next place, the creditors will have 
considerable difficulty in realizing these rents from tenants by 
attaching them and there can never be any possibility of the whole 

1471929] 29 A. L. J. R. 460 


A. L. J. R. HIGH COURT 623 


amount ‘being actually realized. Such arrears do not stand on 
the same footing as immovable Property which can be easily 
attached and sold. 

We may for the sake of argument assume in favour of the 
plaintiff-respondent, that the learned Additional Subordinate Judge 
has committed the other two mistakes in making his calculations, 
but even then, on the plaintiff’s own showing, the total amount 
of his assets falls short of two lakhs of rupees by several thousands 
provided, of course, we exclude the alleged arrears of rent. It is 
well known that, if the property were sold at auction, it would 
have fetched far less a oF Under these circumstances it is im- 
possible to hold that the learned Additional Subordinate Judge is 
not right in finding that the liabilities of the respondent exceeded 
his assets at the time when he made the waqf. The previous his- 
tory and the circumstances under which the waqfnama was exe- 
cuted have already been set forth by us in the opening portion of 
the judgment. There can be not the least doubt that the main 
purpose of the execution of this deed was to defeat and delay cre- 
ditors and that, if this document were to be upheld, the plaintiff’s 
creditors would, without doubt, be not only delayed but also de- 
feated. The document is therefore yoidable under Section 53 of 
the Transfer of Property Act as against defendants Nos. 1 to 3. 

Holding that the dead of waqf is not binding on the creditors, 
we allow this appeal and setting aside the decrees of the courts 
below dismiss the suit with costs in both the courts. 

No decree will be prepared so long as the deficiency in the 
amount of the costs of translation and printing money has not 
been made good by the appellant. 

Appeal allowed 


BALBHADAR SINGH (Plaintiff) 
z VETSHS 
LAKSHMI BAI (Defendant) * 
Transfer of Property Act (IV of 1882), Secs. 59 and 123—Mendatory 


brovistons of—Deed of Sift—Attestation—Validity of—Revoca- 
ftom—Act XXVII of 1926—Effect of emendment. 


Section 123 of the Transfer of Property Act is mandatory 
and the requirements provided therein must be strictly ful- 
filled, 

Where a deed of gift has been executed before the passing of 
Act XXVII of 1926 but the executant is proved to have signed 


*S. A. 926 of 1927 
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- the provision of Sec. 123 of the Transfer of Property Act which 
insists upon a minimum of two attesting witnesses who should 
have actually seen the executant sign the document. 

The rule of attestation which applies with reference to mort- 
gages is equally applicable to gifts. 

Where similar words have been used in two different sections 
of the same Act, the legislature must be presumed to have 
used the words in the two sections in the same sense unless there 
be something in the context to indicate the contrary. Shemu- 
Patter v. Abdul Kadir Reuiben, L L. R. 35 Mad. 607 (P.C) 
and Radhe Shiem v. Chunni, 14 A. L. J. R. 361 and Sabedber 
Koiri v. Raja Rem, 11 A. L. J. R. 757 referred to. 

The question as to the mode ın which a mortgage or a gift 
can be legally effected ought not to be confounded with the 
question as to how the mort age deed or the deed of gift should 
be legally proved. Where executant of the document does 
not admit its execution, the document has to be proved in ac- 
cordance with the provisions of Secs. 68 or 69 of the Evidence 
Act which relates to the mode of proof. 

Where a gift has been created by a registered instrument, de- 
livery of possesnon is not necessary to complete the gift, but 
in determining the question as to whether the power of revoca- 
tion for non-payment of debts had been contemplated, the fact 
that possession was not delivered cannot be lost sight of. 

Under Hindu Law, if a person makes a gift to another in 
expectation that the donee will do some work in, consideration 
of the gift, it follows that if the donee failed to do that which 
it has conditioned he should do, the gift is revocable. 

Mabadeo v. Bademo, [1873] 5 N. W. P. H. C. R 5 followed. 


SECOND APPEAL from a decree of E. BENNET EsQ., District 
Judge of Agra, reversing a decree of Basu Y. S. GAHLAUT, 
Munsif of Agra. 

Narain Prasad Asthana for the appellant. 

B. Malik for the respondent. 

The following judgments were delivered:— 


Sen, J.—Baboo, son of Sukhdeo Das, was a resident of Agra 
and owned three pucca-built houses in mohalla Chipitola. On 
February 12, 1916, he executed a deed of gift of these houses in 
favour of his nephew, Balbhadar, who is the plaintiff in this action. 
This deed of gift was duly registered. On the date of the execu- 
tion of the deed of gift Baboo owed about Rs.400 to Bansidhar, 
Gulab Singh, Ram Gopal and Balmukund. The deed of gift 
purports to have been attested by three witnesses, viz., Durga 
Prasad, Brijbasi Lal and Bansidhar. The document provided that 
the debt due from the donor was to be paid by Balbhadar the 
donee. It is not disputed that Balbhadar did not pay this debt. 
It further appears that there was no transmutation of possession. 
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Balbhadar lived at Benares. Baboo lived at Agra. Baboo conti- 
nued in possession of the houses notwithstanding the execution 
of the deed of gift. On September 17, 1917, Baboo revoked the 
deed of gift in favour of Balbhadar by means of a duly regis- 
tered instrument. On March 15, 1918, he sold one of the do- 
nated houses to a third party with whom we are not concerned in 
this appeal. On December 19, 1922, he sold the other two 
houses to his own sister, Mt. Lakshmi Bai. Baboo died towards 
the close of the year 1924. The present action was commenced 
by Balbhadar donee against Mt. Lakshmi Bai for possession of 
two houses which were sold to her on December 19, 1922. He also 
claimed mesne profits at the rate of Rs.20 a month. 

The plaintiff alleges that he had acquired an indefeasible 
right in the houses in dispute under the deed of gift dated Feb- 
ruary 12, 1916. The plaint has been inartistically drawn up 
but this is not the only criticism that it is exposed to. It has 
been stated in the plaint that the cause of action for the suit 
accrued on March 23, 1926. It is not explained and it 
is impossible to ascertain how or why the cause of ac- 
tion accrued on that date. The plaint does not state that 
Baboo in his lifetime had revoked the deed of gift on September 
17, 1917 or that he had sold one of the houses to one person and 
the other two houses to the defendant. These omissions raise 
considerable doubt about the honesty of the plaintiff’s claim. 
The defendant did not admit paragraph 1 of the plaint in which 
it had been stated that Baboo had gifted the houses in dispute to 
the plaintiff and made him absolute owner with possession and 
occupation of the same. By this, the defendant may have in- 
tended to challenge not only the authenticity of the deed of gift 
but its validity under the law. The plaintiff was, in any case, 
put to a strict proof of its execution and he had to further prove 
that a valid gift had been made in his favour by fulfilment of the 
essential conditions for the creation and completion of the gift 
in controversy. If the plaint was clumsy, the written statement 
was not a shade better than the plaint. It was stated that Baboo 
deceased did not execute any deed of gift of bis own accord. It 
is not clear whether by this statement the defendant intended to 
admit the execution of the deed of gift in plaintiff’s favour. The 
position is by no means rendered clearer by the- alternative plex 
urged by the defendant that the deed of gift became null and 
void on September 17, 1917 (when the deed of revocation was 
executed by Baboo). In this state of the pleadings it is very 
difficult to ascertain the exact points of disagreement between 
the parties. It is to be regretted that Mr. Y. S. Gahlaut allowed 
the pleadings to stand as they are without any attempt to eluci- 
date facts and particulars material to the case. Indeed the mat- 
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ter went to trial without any attempt to tie down the parties to 
a clear articulation of the facts which were really in issue between 
the parties. Laxity of pleadings inevitably leads to confusion of 
the trial, and confusion has happened in this case, which has 
warped the decision of the trial court and has hampered that of 
the court of appeal. 


It is not clear whether the defendant intended to admit the 
execution of the deed of gift in plaintiffs favour. Was it the 
case of the defendant that Baboo executed the instrument by 
undue pressure and was therefore not a voluntary agent? The 
written statement states that Baboo did not execute the instru- 
ment of his own accord. No distinct issue on this point appears 
to have been pressed for. The only issue framed by the Munsif 
was:— 

Did Baboo execute any deed of gift in favour of the plaintiff, 
if so, is he entitled to sue? 

The execution of the gift is not the same thing as the vali- 
dity of the gift with due fulfilment of all legal essentials. Again, 
the proof of the deed of gift under the provisions of the Indian 
Evidence Act is a very different matter. This distinction has not 
been appreciated by the learned Munsif. The distinction was 
apparently present in the mind of the learned District Judge in 
one portion but does not appear to have been maintained in the 
concluding portion of the judgment for in the latter portion, the 
legal consequences flowing from absence of attestation appear to 
have been mixed up with the finding relating to execution. 


The court of first instance held that the deed of gift was 
proved by the statement of Durga Prasad, one of the attesting 
witnesses, The learned Munsif does not set out the material por- 
tions of the statement of Durga Prasad nor discuss his statement. 
The Munsif held that the donee had acquired an indefeasible 
right to the property and that therefore the donor was not com- 
petent to revoke the gift. The judgment does not deal with the 
question as to whether the gift was revokable by reason of the 
donee not paying the debts of the donor or whether the gift 
was absolute or conditional. This was an important question 
which ought not to have been passed over in complete silence. 
In juxtaposition with his omission may be noticed a gratuitous 
finding of the Munsif that Mt. Lakshmi Bai was not a bone fide 
purchaser for value without notice of the plaintiffs claim. This 
point did not arise from the pleadings. 

The learned Munsif decreed the plaintiff’s suit for possession 
and for mesne profits at the rate of Rs.2-4-0 per month. 

The learned District Judge has reversed the decision and 
dismissed the suit, : 
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The learned District Judge observes:— 

The first question taken up in appeal is whether the deed 
of gift has been proved to have been executed according to law. 
,Unde- Section 123 of the Transfer of Property Act, a deed of 
gift of immovable property must be by registered instrument 
signed by the person who executed it and attested by at least 
two witnesses. The deed in question purports to be attested 
three witnesses of whom only one Durga Das has been prod 
Durga Das states ‘Baboo put his thumb impression in my pre- 
sence. He ‘recognised his attestation on the deed dated Feb- 
ruary 12, 1916, and none other witness was present then’. Of 
the two other- witnesses on the deed Brijbasi Lal is admitted to 
be desd and Bansidhar is stated by the Vakil of the plaintiff- 
respondent to be related to the appellant and to be hostile. It 
is, therefore, impossible for the plaintiff to prove that Durga 
Das is incorrect when he states that there was no other witness 
except himself present at the execution of the deed of gift. It 
has been laid down in 10 A. L. J., page 159 that a mortgage 
deed is not valid when the witnesses to the deed were not pre- 
sent at its execution but put their names on the document on 
the acknowledgment of the executant. In 11 A. L. J., page 757 
it was held that the deed of gift like mortgage is not duly attested 
unless witnesses signed the deed after seeing its actual execu- 
tion, a mere acknowledgment of his signature by the donor not 
being sufficient. It appears clear from these rulings that the 
deed of gift is not proved to bave been duly executed in accord- 
ance with the provision of Section 123 of the Transfer of Pro- 
perty Act, and accordingly the case for the plaintiff must fail 
on this ground alone. 

The learned Judge further found that the deed of gift con- 
tained reciprocal promises on the part of the contracting parties 
inasmuch that it contained a condition that the donee was to pay 
the debts of the donor, that the donee had failed to carry out the 
condition and that the donor was therefore competent to revoke 
the gift. Section 51 of the Indian Contract Act has been re- 
lied upon. The judgment concludes with the observations:— 

Cn these two grounds, the want of proof of valid execution 
of the deed of gift, and of the non-fulfilment of the condition 
by the donee, I consider that the plaintiff's case must fail. 

Plaintiff has appealed to this Court and the points raised 
are:— 

(1) Whether the deed of gift was duly proved? 

(2) Whether the gift was conditional and Baboo was com- 
petent to revoke the gift for non-fulfilment of the condition? 

The question has not been raised in the memorandum of ap- 
peal as to whether a valid gift was created by Baboo after due 
fulfilment of the requirements of the law. There can be no doubt 
that this point was distinctly present to the mind of the learned 
District Judge and he intended to answer and did as 2 matter of 
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fact answer the question in the negative. There is reason to think 
that where he uses the word “execute”, he does. not do this in « 
technical sensé. Although the plea was not definitely taken that 
there was no gift as it had not been affected in accordance witt 
Section 123 of the Transfer of Property Act, the learned Dis- 
trict Judge was entitled under the circumstances of the case t 
take cognizance of the question which cut at the. root of thi 
subject-miatter of controversy between the partiés. The provi 
gion of Section 123 of the Transfer of Property Act is mandatory 
and the requirements provided therein must ‘be strictly fulfilled 
The provision as to attestation was considered by their Lordship 
of the Judicial Committee to be of the nature of a barrier agains 
perjury and fraud and the barrier should not be removed. 
Section 123 of the Transfer of Property Act provides tha 
for the purpose of making a gift of the immovable property, th 
transfer must be effected by a registered instrument signed by o 
on behalf of donor, and attested by at least two witnesses. 
A similar provision finds its place in Section 59 of the Transfe 
of Property Act which provides for the mode in which mort 
Bages must be effected. The word “attested” was not define: 
in the’ Act. It was defined for the first time in Act XXVII o 
4926 which received the assent of the Governor-General in Counci 
on: September 3, 1926. The present suit was instituted on Marc’ 
30, 1926." But it should be borne in mind that the amending Ac 
XXVII of 1926 operates retrospectively on a deed of gift execute 
on February 12, 1916, by force of Act.X of 1927. 


“~ As-has been noticed already, the deed of gift bears the signa 
ture of three attesting witnesses, Durga Das,. Brijbasi Lal an 
Bansidhar. Durga Das, who alone was examined, deposed tha 
Baboo put his thumb-impression in his presence and that th 
other two witnesses were not then present. Brijbasi is dead. Ban 
sidhar was not examined as he was related to Lakshmi Bai and w: 
said to be hostile to the plaintiff. In Shsmu-Pattar v. Abdi 
‘Kadir Raowiban it was held that the attestation of a mortgag 
deed within the meaning of Section 59 of the Transfer of Pre 

Act must be made by the witnesses signing their namı 
after seeing the actual execution of the deed. The ‘mortgage i 
this case was made by an instrument dated May 30, 1899. TH 
persons, whose names appeared in the deed as witnesses, affixe 
their signatures just before the deed was presented for registr: 
tion; and the executants had not actually signed in the presen 
of those witnesses. The Subordinate Judge held that the dee 
had not been properly attested and was therefore void. This vie 
was affirmed by Wallis and Sankaran Nair, JJ. (L L. R. 31 Ma 

L L R 35 Mad. 607 (pc) PENE 
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215). Their Lordships of the Privy Council held that the word 
“attested” in the Section meant the witnessing of the actual exe- 
cution of the document by the person purporting to execute it. 
It necessarily followed that the document had not been attested as 
required by law, that therefore no valid mortgage was created un- 
der Section 59 of the Transfer of Property Act and that the docu- 
ment could not be sued on as a mortgage deed. In Radhe Shiam 
v. Chunn? the mortgage sought to be enforced was said to have 
been executed on August 9, 1905. The mortgagor in his written 
statement admitted the execution of the mortgage but contended 
that as the deed had not been properly attested as required by Sec- 
tion 59 of the Transfer of Property Act, no mortgage decree could 
be passed in plaintiff’s favour. The attesting witnesses were exa- 
mined but they deposed that they had not seen the actual exe- 
cution., It was held that 

the document not having been executed in the manner pres- 

cribed by Section 59 of the Transfer of Property Act did not 

operate as 2 mortgage. 
The rule, which applies with reference to mortgages, is equally 
applicable to gifts. ‘The phraseology of Sections 59 and 123 is 
almost identical. Where similar words have been used in two 
different Sections of the same Act, the legislature must be presumed 
to have used the words in the two sections in the same sense un- 
less there be something in the context to indicate the contrary. 
The aforeszid rulings therefore are helpful in determining the 
question as regards the validity of the gift now in controversy; 
and in view of those cases, no gift was validly created because of 
the defect in the attestation. In Sabedher Koiri v. Raja Ram 
the plaintiff based his claim on an alleged deed of gift, dated March 
19, 1907. The lower courts had decreed the suit on the ground 
that the deed was duly proved. The point raised before Lyle, J. 
was that the deed of gift was invalid in law, as it was not duly 
attested. It was found as a fact that the so-called attesting wit- 
nesses did not see the donor actually executing the document but 
merely heard her acknowledge that she had executed it. Follow- 
ing the Privy Council decision in Shamu-Pattar’s case, it was held 
that no valid gift was effected inasmuch as the deed of gift 
had not been “attested” in accordance with law. Where a deed 
of gift, therefore, has been executed before the passing of Act 
XXVII of 1926 but the executant is proved to have signed the 
document in the presence of only one of the marginal witnesses, 
there is no attestation of the document in fulfilment of the pro- 
vision of Section 123 of the Transfer of Property Act which in- 
sists upon 2 minimum of two attesting witnesses (who should 
have actually seen the executant sign the document). ‘The above 

"4A. L J. R 361 1A L J. R 757 


630 HIGH COURT [1930] 


view appears to have been taken by the other Indian Courts in 
I. L. R. 45 Cal. 748; 2 Pat. 52 and 35 C. L. J. 473. 


The question as to the mode in which a mortgage or a gift 
can be legally effected ought not to be confounded with the ques- 
tion as to how the mortgage deed or the deed of gift should be 
legally proved. The absence of proper attestation invalidates the 
transaction either as gift or mortgage. Where the executant of 
the document does not admit its execution, the document has to 
be proved in accordance with the provisions of Sections 68 or 69 
of the Indian Evidence Act which relates to the mode of proof. 
Section 68 provides that where a document is required by law to 
be attested, it shall not be used as evidence until one attesting wit- 
ness has been called for the purpose of providing its execution, if 
there be an attesting witness alive. This Section has nothing to 
do with the question about the legality or validity of the instru- 
ment itself as an effective document of title if there has been no 
proper attestation as required by law. Section 69 lays down the 
rule as to how a document must be proved where no attesting 
witness can be found. Section 70 obviates the necessity of a for- 
mal proof of execution against the executant where the latter ad- 
mits its execution. It is clear therefore that these Sections relate 
to the mode of proof. In Shib Dayal v. Sheo Gulam the mortgage 
bond in suit purported to have been attested by a large number 


_ of witnesses. Only one attesting witness was called, who proved 


that he saw the mortgagor sign the mortgage and that he affixed 
bis signature as an attesting witness. This witness did, not state 
that any other attesting witness was present on the occasion. Its 
was held by this Court that in the absence of any rebutting evi- 
dence, the mortgage in suit was sufficiently proved. The ques- 
tion as to whether the mortgage was duly and validly effected was 
raised in the case but was not dealt with in the judgment. ‘This 
decision cannot therefore be treated as an authority for the pro- 
position that where a mortgage bond has been formally proved 
it is to be presumed that the mortgage had been duly effected in 
accordance with law. This case moreover is different from the 
facts of the present case in which it has been found that when 
Baboo signed the deed of gift, the two other marginal witnesses 
were not present. In Rem Dei v. Munne Lal one of the attesting 
witnesses to the mortgage deed was dead. The other attesting 
witness was called. He proved that the executant signed the mort- 
gage bond in his presence and that he then attested it. It was 
not expressly proved that the other attesting witness was not 
present at the time when the document was signed by the mort- 
gagor. The decision of the case clearly indicates that the learned 
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Judges were considering the question whether the document 
had been duly proved. They referred in terms to Sections 
68 and 69 of the Indian Evidence Act. It was contended before 
them that tke burden lay upon the mortgagee to prove that the 
mortgage deed was properly attested and Abdul Karim v. Sali- 
isu was relied on. They distinguished that case on the ground 
that the question there was whether a document, which had not 
been signed in the presence of the witnesses, could operate as a 
mortgage or could be regarded as having been “attested” within the 
meaning of Section 59 of the Transfer of Property Act. The 
only point was that the mortgage was sufficiently proved accord- 
ing to the requirements of Sections 68 and 69 of the Indian Evi- 
dence Act, The appellant therefore finds no real support for his 
contention from this judgment. 


It is clear that the learned District Judge was right in hold- 
ing that the deed of gift in suit was not “attested” in fulfilment 
of the provision of Section 123 of the Transfer of Property Act 
and therefore no valid title passed to the plaintiff. 

The learned Judge however was not right in holding that 
the execution of the document by Baboo was not proved if by 
“execution” he meant the formal execution of the document. 
The evidence of Durga Das is conclusive on the point and it 
must be held that the document was formally proved. 


If the deed in controversy conferred no title upon Balbhadra, 
it is unnecessary to go into the question of revocation. The deed 
of gift provides that the donee should pay all the debts of the 
donor but it does not reserve any right in the donor to revoke 
the gift in the event of the debts not being paid. Section 126 
of the Transfer of Property Act enumerates some of the condi- 
tions under which the donor may revoke the gift; but this Sec- 
tion is not exhaustive. It must be taken to be settled law that 

if a man will ımprovidently bind himself up by a voluntary 
deed, and not reserve a liberty to himself by a power of revoca- 
tion, a Court of Equity will not loose the fetters he has put 
upon himself, but he must lie down under his own folly. 
(White and Tudor’s Leading Case, VI Edition 353). An ex- 
press power of revocation upon the donee not paying the debts 
has not been reserved in the deed of gift. It is possible that 
such was the understanding between the parties, It is abundant- 
ly clear that the donee did not pay the debts. It is equally clear 
that the donor did not deliver possession of the property 
to the donee. It is true that where gift has been created by a 
registered instrument, delivery of possession is not necessary to 
complete the gift. But in determining the question as to whe- 
ther the power of revocation for non-payment of debts had been 
'L L BR. 27 Cal 190 
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contemplated, this fact cannot be lost sight of that possession 
was not delivered. But this was not all. The deed of gift was 
revoked by a registered instrument dated September 17, 1917. 
Baboo sold one of the houses on March 25, 1918. No protest 
was made by Balbhadar. The other two houses were sold to the 
respondent on December 19, 1922, without any demur on 
the part of Balbhadar. The plaintiff did not assert his 
title to the property till 18 months after the death -of 
Baboo. Under Hindu Law, if a person makes a gift to another 
in expectation that the donee will do some work in consideration 
of the gift, it follows that if the donee failed to do that which 
it has conditioned he should do, the gift is revocable, (Mabadeo 
v. Badamo'). It is arguable that in the absence of an express 
power of revocation for failure of a condition, the gift cannot 
be impugned or revoked. It is not necessary to pursue this mat- 
ter further because in this case, no gift was effected in favour of 
Balbhadar in accordance with Section 123 of the Transfer of 
Property Act and no title ever passed to him. 

I would therefore dismiss the appeal. 

NIAMATULLAH, J.—I concur. 

By THE Court—This appeal is dismissed with costs. 

Appeal dismissed 
11873] SN. W.P HCOCRS 


AJAI VERMA (Applicants) 
VETSHS 
BALDEO PRASAD (Opposite party) * 
Practice—Appesls—Dismissal of appeal for default in appearance by 
the party—Counsel representing perty to be sent for. 

The ordinary practice of sending for pleaders in a case is salu- 
tory and should not be discontinued. In appeals specially it is. 
not absolutely necessary that parties should be present in person 
when there are counsel in court and therefore it is conducive to 
good work that they should be sent for. 

First APPEAL from an order of L. V. AnpacH Esq., District 
Judge of Shahjahanpur. 

Shiva Prasad Sinha for the appellant. 

Ram Nama Prasad for the respondent. 

The judgment of the Court was delivered by 

Muxeryt, J.—This appeal and the connected appeals Nos. 207 
to 209 are against four orders by which the learned District Judge 

*F, A. F. O. 206 of 1928 
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of Shahjahanpur refused to restore four different appeals then 
pending before him, all of which he had dismissed on an earlier 
date, for default of the appearance of the appellant. 

An affidavit was filed before the learned District Judge by 
the general agent of the appellant, one Munawwar Beg, and it was 
to this effect. Munawwar Beg attended the court and was looking 
after the appeals. He had gone out to attend a call of nature 
and during his temporary absence the cases were called out and 
were dismissed for default. There is nothing to rebut this evi- 
dence before the learned Judge. The learned Judge says in his 
order that he waited between 10 to 15 minutes and nobody 
turned up. He also noted the fact that the applications for 
restoration were made a few days later and not on the very day the 
appeals were dismissed. 

We have looked into the order sheet and we have looked at 
the original order dismissing the appeals. There is nothing to 
suggest that the two pleaders who had been engaged in the ap- 
peals were ever sent for. As a matter of practice, when there 
are pleaders in a case, they are always sent for by the court and 
this is a salutary practice. No doubt the peon calls out at the door 
of the court and that proves very often sufficient; but when there 
are pleaders, the ordinary practice of sending for them should not 
be discontinued. This practice is followed even in the High Court. 
In appeals especially, it is not absolutely necessary that parties 
should be present in person when there are constituted agents in 
the shape of counsel, in court. Counsel would be busy in several 
courts and it is conducive to good work that they should be sent 
for. In the circumstances, we are of opinion that the appeals 
should have been restored by the learned District Judge. 

We allow the appeals, set aside the orders of the learned 
Judge and we direct the court below to restore the appeal and to 
decide it according to law. The appellant, who was in default, 
will pay the costs incurred by the respondent in this Court, which 
we assess at"Rs.6-4-0 in each of these cases. We direct that the 
appeal in the court below will be restored on condition of the 
appellant paying to the respondent or his counsel the sum of 
Rs.6-4-0 in each cases. The payment must be made within one 
month of the receipt of the record in the court below. 


Appeal allowed 
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SALAMAT KHAN AND ANOTHER (Defendants) 
versus 

BHAGWAT slias PUTTAR ann ormers (Plaintiffi)* 
Burden of proof—Legal necessity—Adult members of femily jenn in 

executing deed of transfer—Not sufficient to prove lega necessity 

by itself—No other evidence on record. 

Although the fact that all the adult members of a family joined 
in the execution of a deed of transfer is sufficient to supply 
any lacuna that may exist in the evidence of legal necessity, that 
fact alone cannot supply the evidence of legal necessity when 
there is no evidence of legal necessity on the record. 

Balwant Santerem v. Babsj: Bin Shambbapa, I. L. R. 8 Bom. 
602 and 78 I. C. 1019 referred to. 

APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’BLE Mr. Justice DALAL. 

Iqbal Abmad and Mansur Alem for the appellants. 

Appeal heard under Order 41, Rule 11, Civil Procedure Code. 

The Court delivered the following judgment:-— 

This is a Letters Patent Appeal. The plaintiff sued in 1925 
to set aside a sale deed executed on October 24, 1914, by the father 
and grandfather of the plaintiffs, who were at that period minors. 
The sale deed purported to be for Rs.3,550. The plaintiffs allege 
that the sale deed was not for legal necessity. The court of first 
instance decreed the suit unconditionally. The lower appellate 
court reversed that decree and made the decree in favour of the 
plaintiffs conditional on the payment by plaintiffs of nearly all 
the sale consideration. In second appeal, a learned Judge of this 
Court has restored the decree of the court of first instance. 

The case deals solely with the question of the burden of proof 
of legal necessity. The sale consideration according to the sale 
deed, consisted of Rs.1,600 cash before the Sub-Registrar, Rs.200 
paid to one Babban Lal and Rs.1,432 to be paid between the years 
1915 and 1918. It was found that the latter amount of Rs.1,432 
was not in fact paid and this is admitted. Babban Lal was pro- 
duced for the defendants in regard to the payment to him but he 
did not show that it was for any legal necessity existing at the 
date of sale and his evidence was not believed by the trial court. 
The lower appellate court did not allude to Babban Lal proving 
legal necessity and therefore that court did not rely on his evidence 
for that purpose. 

The lower appellate court based its judgment largely on the 
fact that the sale deed was executed by all the members of the 
family who were then adults and then stated:— 
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Looking at this fact from the common-sense point of view, I 
think it raises a strong presumption that the deed in question was 
executed for consideration and for legal necessity. In view of 
this fact and the presumption arising from it, I think the onus 
in the case before us shifted to the plaintiffs-respondents and we 
have therefore to see whether the evidence produced on their 
behalf rebuts the presumption and discharges the onus. 

The lower appellate court then considered that the plaintiffs 
had failed to discharge that onus and therefore legal necessity was 
proved. ‘The learned Judge of this Court did not agree with this 
view of the law. Certain rulings have been produced, such as 
I. L. R. 8 Bom. 602 and 78 I. C. 1019, but we considered that al- 
though the fact that all the adult members of a family joined in 
the execution of a deed of transfer is sufficient to supply any la- 
cuna that may exist in the evidence of legal necessity, that fact 
alone cannot supply the evidence of legal necessity when there 
is no evidence of legal necessity on the record. Accordingly, as 
in the present case, the lower appellate court relied solely on this 
presumption and the evidence of Babban Lal has not been be- 
lieved, we consider that the judgment of the learned Judge of this 
Court was correct. We, therefore, dismiss this Letters Patent 
Appeal. 

Appeal dismissed 


ANAND BEHARI LAL 
versus 
KING-EMPEROR* 


Criminal Procedure Code (as amended in 1923), Secs. 167, 190, 
191 «nd 202—Magistrate receiving complaint—Com pleinent not 
examined—Magistrate not puthottsed to mvestigate and keep accused 
person in custody—Procedure. 


Where 2 magistrate receives 2 complaint, he should either him- 
self examine one or more complainants and take action under 
Sec. 202 of the Code, or if he is taking action on his own know- 
ledge, he should transfer the proceedings completely to the court 
of a subordinate magistrate so that the latter may proceed to in- 
quiry or trial after recording the statement of the complainant. 
A magistrate has not the powers of a police officer to investigate 
and keep an accused person in custody for the purposes of such 
investigation. It is, however, open to a magistrate to make a 
report to the police who can take action under Sec. 167. Cus- 
tody can follow only where a definite charge has been made and 
the complainant has been examined. 


APPLICATION under Section 498 of the Code of Criminal 
Procedure. 
*Cr. Misc. 472 of 1929 
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Kumuda Prasad for the applicant. 

Uma Shankar Bajpai (Government Advocate) for the Crown. 

The following judgment was delivered by 

Datat, J.—The learned Government Advocate has now ob- 
tained particulars and I am made acquainted with the proceedings 
taken by the District Magistrate of Farrukhabad. It appears that 
the District Magistrate received a complaint from a patwari-school 
teacher that he had not received his salary during the time he was 


‘on leave. It appears to have been the duty of the applicant, 


Anand Bihari Lal, to distribute the pay, and the District Magis- 
trate suspected that Anand Bihari Lal was guilty of embezzlement. 
He immediately issued a warrant for Anand Bihari Lal’s arrest 
and directed a subordinate Magistrate to hold an inquiry. There 
has been no examination of the complainant as is. emphatically 
directed in Section 200 of the Code of Criminal Procedure; see 
Section 202(1) (a). There does not appear to be any authority 
given to a Magistrate to keep an accused person in custody just 
as is given to the police under Section 167 of the Code to enable 
the police to carry out further investigation. In my opinion 
custody can follow only where a definite charge has been made 
and the complainant has been examined. The learned Govern- 
ment Advocate suggested that the District Magistrate had taken 
action under Section 190(1) (c) upon information received from 
any person other than a police officer, or upon his own knowledge 
or suspicion, that such offence had been committed. If such was 
the case the District Magistrate had no jurisdiction under Sec- 
tion 191 and he ought to have transferred the inquiry prepara- 
tory to commitment to sessions or trial to a subordinate Magis- 
trate and was not entitled to take action under Section 202 him- 
self. It is apparent that he did not make a complete transfer 
from the fact that he entertained the application for bail himself 
on November 20 last. It is desirable that action should be taken 
according to law. Either the District Magistrate himself should 
examine one or more complainants and take action under Sec- 
tion 202 of the Code, or, if he is taking action on his own know- 
ledge, he should transfer the proceedings completely to the court 
of a subordinate Magistrate so that that Magistrate may proceed 
to inquiry or trial after recording the statement of the com- 
plainant. So far as can be gathered from the provisions of the 
Code, a Magistrate has not the powers of a police officer to in- 
vestigate and keep an accused person in custody for the purposes 
of such investigation. It was also open to the District Magis- 
trate to make a report to the police who could then have taken 
action under Section 167 of the Code. 


As matters stand at present, Anand Bihari Lal is entitled to 
bail. I direct his release on bail on his own bond in Rs.2,000 
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with two sureties in Rs.2,000 each to the satisfaction of the 
District Magistrate. If there is any apprehension subsequently 
that Anand Bihari Lal in spite of giving sureties is likely to abs- 
cond, any Magistrate trying the case is permicted to cancel this 
order for reasons to be stated in writing and order the arrest of 
Anand Bihari Lal. 


RAJI (Defendant) 
versus 


RAM LAGAN «lias RAGHUPAT PATAK AND OTHERS 
(Plaintiffs) * 

Agra Tenancy Act (III of 1926), Secs. 44 and 230-—Suit by landlord 
against tresbssser—Lies in Civil Court—Staiutory tenant?—De- 
finitton of, as given in Sec. 19. 

A suit by a landlord against a trespasser lies in the civil court 
and although Sec. 44, Act III of 1926 would also give a remedy 
with a limited amount of damages in the revenue court, still 
Sec. 230 of that Act does not bar the jurisdiction of the civil 
court. Mobenmad Muslim v. Mabarania, 25 A. L. J. R. 545 
followed. 

According to the definition of “statutory tenant” in Sec. 19, 
he should be a person in possession as a tenant at the commence- 
ment of the Act or a person who is, after the commencement of 
the Act, admitted as a tenant. 

- FIRST APPEAL from an order of Basu Kase Prasan, Addi- 

tional District Judge of Basti. 

Janaki Prasad for the applicant. 

Harnanden Prasad for the opposite parties, 

The judgment of the Court was delivered by 

Bennet, J.—This is an appeal by the defendant against an 
order of the lower appellate court remanding a suit for disposal 
by the court of first instance on the question of mesne profits. 

The plaintiff, a landlord, sued for possession and damages against 

the defendant-appellant on the ground that the defendant-ap- 

pellant was a tenant who had been ejected and who was in pos- 
session as trespasser. The defendant pleaded that the relation of 
landlord and tenant existed between the parties and a reference 
was made by the civil court of first instance to the revenue court 
under Section 273, Act IM of 1926. The finding of the revenue 
court was that the relation of landlord and tenant existed be- 
tween the parties and the civil court of first instance being bound 
by that decision dismissed the suit of the plaintiff. The plaintiff 
filed an appeal and the lower appellate court came to a decision 
*F. A. F. O. 214 of 1928 
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on the question of fact that the defendant was a trespasser and 
not a tenant of the plaintiff. Accordingly the lower appellate 
court set aside the decree of the court of first instance dismissing 
the suit of the plaintiff. 

The argument which has been addressed to. us is that Section 
44, Act II of 1926 would enable the plaintiff to bring a suit 
against the defendant as a trespasser in a revenue court and ac- 
cordingly that under Section 230, Act LI of 1926, the jurisdic- 
tion of the civil court was barred. That question has already 
been settled by the Full Bench case of Mohammad Muslim v. 
Mabarenia’, where it was held that a suit by a landlord against a 
trespasser lies in the civil court and although Section 44, Act IM 
of 1926 would also give a remedy with a limited amount of da- 
mages in the revenue court, still Section 230 of that Act does 
not bar the jurisdiction of the civil court. : 

On one other point we were addressed and that was that 
the appellant had become a statutory tenant and therefore was 
not liable to ejectment. The expression “statutory tenant” is de- 
fined in Section 19, Act III of 1926 and that definition requires 
that a statutory tenant should be a person in possession as a 
tenant at the commencement of the Act or a person who is, after 
the commencement of the Act, admitted as a tenant. The de- 
fendant has been held, as a matter of fact, by the lower appellate 
court to be a trespasser and therefore the defendant does not come 
within the definition of a statutory tenant. 

These were the only points raised before this Court. Accord- 
ingly this first appeal from order is dismissed with costs. 

Appeal dismissed 
25 A. L, J. Re 545 


BANSI LAL (Defendant) 
versus 
MUNDER (Plaintiff)* 

Agreement between members of Hindu jomt family conveymg property 
in lien of consideration—T ransaction followed by acts and conduct 
of EUT A of registered sale deed evidencing trensaction— 
Valıdity of—Part-performance, doctrine of —Apphicability of. 

Where a member of a joint family conveys a portion of the 
property belonging to him to another member of the family in 
lieu of consideration and the transaction has been followed up 
by actings of the parties, ıt is not open to any impeachment by 
reason of an absence of a registered instrument to support the 
transaction. 

*S. A. 212 of 1927 
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One Á died leaving his widow B and two sons, C and D. E 
was the widow of D, latter having died about 1920. On Feb. 
8, 1923, F, son of C, mortgaged the house in dispute to G. E’s 
suit for a declaration that she was owner in possession of the 
house, was opposed upon the ground that F and D were mem- 
bers of a joint Hindu family on the date of D’s death, that the 
house passed to F by rule of survivorship and that E had no title 
to the house. The first court decreed the suit. The lower 
appellate court found that C and D were members of an un- 
divided family, that the house in its inception was owned by C 
and D in equal moieties, that with a view to clearing C’s debts the 
house was transferred by C and D to B by sale in 1892 on the un- 
derstanding that B was to discharge the debts, that as B, who re- 
maned in possession till 1896, could not pay the debts, she re- 
conveyed the property under an instrument in 1896 to C and D, 
that this deed provided that if D paid C’s debts he was to remain 
in exclusive ownership of the house and that D did pay the entire 
debts of C, who had agreed to this arrangement. 

Held, that the transaction was fully supported by the doctrine 
of part performance as laid down by the Judicial Committee in 
Mohammed Musa v. Aghore Kumer Gangi, I. L. R. 42 Cal. 801. 
Under these circumstances E was the owner of the property as 
heir to her deceased husband and F was not competent to mort- 
gage the property under the document of Feb. 8, 1923. 


SECOND APPEAL from a decree of D. C. HunTER Esq., Dis- 
trict Judge of Allahabad, confirming a decree of Panorr Rup 
KISHEN AGHA. 


Damodsr Das for the appellant. 
Kailas Nath Katju for the respondent. 


The judgment of the Court was delivered by 


Sen, J.—This is an appeal by the defendant arising out of a 
suit instituted by Mst. Mundarya for a declaration that she as 
heir of her husband, Shukru, was the owner in possession of a 
house bearing No. 62 situate in mohalla Ahmadganj in the city 
of Allahabad. 


One Sheo Din died leaving a widow, Mst. Taiya, and two 
sons, Kallu and Shukru. Mst. Mundarya is the widow of Shukru, 
the latter having died about the year 1920. Bansi Lal, defendant 
No. 1, is the son of Kallu. On February 8, 1923 Bansi Lal mort- 
gaged a house in dispute to defendant No. 2 who by a strange 
coincidence is also named Bansi Lal. 


The suit was opposed upon the ground that Bansi Lal and 
Shukru were members of a joint Hindu family on the date of 
Shukru’s death and that the house passed to Bansi Lal, defend- 
ant No. 1, by rule of survivorship and that Mst. Mundarya, the 
widow of Shukru, had no title to the house. The court of first 
instance decreed the suit. The lower appellate court came to the 
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conclusion that Kallu and Shukru were members of an undivided 
family and that the house in its inception was owned by the two 
brothers in equal moieties. It held however that Kallu was heavily 
indebted and with a view to clear his debts the house was trans- 
ferred by Kallu and Shukru-to their mother, Mst. Taiya, by sale 
sometime about the year 1892 upon the understanding that Mst. 
Taiya, the vendee, was to discharge the debts due from Kallu. 
Mst. Taiya remained in possession of this from 1892 to 1896 but 
she could not arrange to pay the debts due from her son Kallu. 
The result was that she reconveyed the property under an instru- 
ment of the year 1896 to Kallu and Shukru. The document was 
not a mere deed of conveyance from Mst. Taiya to her two sons 
but it was something more. It contained a recital that if Shukru 
paid the debts of Kallu he was to remain in exclusive ownership 
of the entire house. The document contained a further recital 
that this arrangement was agreed to by Kallu. The finding of the 
lower appellate court is that in pursuance of this agreement Shukru 
paid the entire debts of Kallu and since the payment of the debt 
he became the absolute owner of the house in its entirety. 


It is true that no formal document of sale was executed by 
Kallu in favour of his brother Shukru. Where a member of a 
joint family conveys a portion of the property belonging to him 
to another member of the family in lieu of consideration and the 
transaction has been followed up by the actings of the parties, it 
is not open to any impeachment by reason of an absence of a re- 

i instrument to support the transaction. We are of opi- 
nion that the transaction is fully supported by the doctrine of part 
performance as laid down by the Judicial Committee in the case 
of Mobemmed Musa v. Aghore Kumar Ganguli’. Under these 
circumstances, Mst. Mundarya was the owner of this property as 
heir to her deceased husband Shukru and Banarsi Lal, defendant 
No. 1, was not competent to mortgage the property under the 
document dated February 8, 1923 to the defendant-appellant. The 
result is that this appeal is dismissed with costs. 

Appeal dismissed 
I. L. R. 42 Cal. 801 
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SUKHRAM PURI (Defendant) 
VETSHS 
MOHAMMAD ASHFAQ (Plainisff)* 


Agra Tenancy Act (II of 1901), Sec. 154, Cl. (c)—Grent for services 
Worship of detty—Interpretation of the terms of greni—W hen 
not resumable. 


The terms of the grant, as contained in the wajibularz, were 
tha: the land was held by the muafidar for the purposes of per- 
formance of puja, that he was to remain in possession so long as 
he performed the worship of the deity, and that if he failed to 
pertorm the worship the landlord would be entitled to hand over 
the land to somebody else so that the puja may be performed. 

In a suit for resumption of the grant on the allegation that the 
services were no longer required by the proprietor, beld, that the 
grant fell within CL (c) of Sec. 154 of the Tenancy Act (IL of 
1901) and was not resumable at the will of the proprietor within 
the meaning of CL (b). 

Upon a correct interpretation of the terms of the grant, the 
services were such the termination of which was not made depend- 
ant on the will or requirement of the proprietor, on the contrary 
the idea was that the worship of deity should continue. 
The condition having not been broken, the grant stood unresum- 
able so long as the holder was prepared to perform the puja. 

APPzAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. Justice Linpsay. 


Shiva Prasad Sinba (with him Haribans Sabai) for the appel- 
lant. 


Mukhtar Abmad for the respondent. 


The judgment of the Court was delivered by 

Mouxenyji, J.—This appeal arises out of a suit instituted by 
the landlord to resume a certain muafi land on the allegation that 
the grant was made for services which are no longer required by 
the proprietor. The services were the worship of a certain idol 
in a certain temple. 

The first court dismissed the suit, the lower appellate court 
decreed it and a learned Judge of this Court dismissed the appeal. 


The decision of the case before us depends on a proper cons- 
truction of the wajibularz which contains the terms of the grant. 
The wajibularz runs as follows:— 

In this mahal 38 bighas 17 biswas are held by Gayapuri Go- 
*L. P. A. 72 of 1927 
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shun, Chela of Bhagwanpuri for the purposes of the performance 
of puja of Mahadeoyi. The muafidar will remain in possession 
of the land so long as he performs the worship. If he fails to 
perform the worship, the landlord will be entitled to hand over 
the land to somebody else, so that the puja may be performed. 


The question that arises, on a true construction of this docu- 
ment, is whether the grant is resumable at the will of the pro- 
prietor within the meaning of Clause (b) of Section 154 of the 
U. P. Tenancy Act, 1901, or whether the grant falls under Cl. 
(c) of the same Section of the same Act. 


Having regard to the nature of the grant, it was not at all 
likely that the proprietor, making the grant, should ever have 
thought of resuming the land by not requiring the worship of 
the deity to continue. As to the actual language that is used, 
there is no provision for resumption at all. On the other hand, 
the idea is that the worship is to continue. Only, the land might 
be transferred from the possession of the holder to another if the 
former failed to perform the services. It is not with respect to 
every rent-free grant that the law permits resumption. ‘Three 
different cases are defined. One is where the rent-free grant is 
held at the pleasure of the grantor. The argument of the learned 
counsel for the respondent, if acceded to, would bring the case 
really within Clause (s). He however contends that the case 
falls within Clause (b) which is defined as 


for performance of some specific service, religious or secular, which 

the proprietor no longer requires. 
The argument is that whenever there is a grant for service, it 
must depend on the will of the proprietor whether the service 
will continue or not. If that were so, it would have been enough 
for the legislature to say as to the grant “for performance of some 
specific service, religious or. secular”; and the words “which the 
proprietor no longer requires” would be entirely unnecessary. 
There may be services the termination of which was not made 
dependent on the will or requirement of the proprietor. The 
present grant is like that. As we have already said, the pro- 
prietor could never have contemplated that he was looking at any 
distant time to terminate the services. In our opinion, the case 
falls within Clause (c) which runs as follows:—Conditionally 
or for a term, and the condition is broken or the term expires, 
and the ‘condition of holding the grant’ was the performance of 
the puja. So long as the holder was prepared to perform the 
puja the condition was performed and the grant stood unre- 
sumable. 


In the result, we hold that the rent-free grant is not resum- 
able under Clause (b) of Section 154 of the U. P. Tenancy Act, 
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1901, that it falls within Clause (c) and further that the condi- 
tion has not been broken. 


We allow the appeal, set aside the decree of this Court and 
that of the lower appellate court and restore the decree of the 
court of first instance. The appellant will have his costs through- 


out. 


Appeal allowed 


BASANT RAI TAKHAT SINGH OF AGRA—IN THE 
` MATTER OF* 

Income-tax Act (XI of 1922), Secs. 6(6) and 12—Lease for one year 
from Cantonment enthoritles—Erection of temporary structures 
for rent—Income to be assessed as income from “other sources’. 

Where an assessee has taken land on lease and has erected on 
a part thereof houses and shops which are let out on rent and 
has let out the rest to squatters on rent, the income derived 
from such rents comes under CL (6) of Section 6 of the Income- 
tax Act and must be assessed as directed in Sec. 12 of the Act. 
The contract which the lessees obtained from the Cantonment 
authorities is neither “property” nor is it “business” and the in- 
come from the contract is to be assessed as income from “other 
sources”, 
REFERENCE made by the Commissioner of Income-tax, Agra. 
Narain Prasad Asthana for the applicant. 
Uma Shankar Bajpai for the Crown. 
The judgment of the Court was delivered by 


Muserji, J.—This is a reference by the Commissioner of 
Income-tax at the instance of Messrs. Basant Rai Takhat Singh of 
Agra. 

It appears that the assessees are members of a Hindu joint 
family and are assessed as such. They carried on different kinds 
of business, but for the present, they have got some house pro- 
perty and they hold a lease from the Cantonment. The leased 
property consists, mostly, of vacant land let out to the assessees 
for one year. One of the conditions of the lease is that no per- 
manent structure shall be erected on the land leased and the 
structure that is erected should be removeable within twelve hours. 
What the assessees do is to let out the sites, with or without any 
shelter constructed by themselves over them, to different persons 
and realise ground rents from the sub-lessees. The Income-tax 
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Officer of Agra assessed the income from the property of the 
assessees which consisted of various buildings in various parts of 
Agra and he also considered the income from the lease as income 
from property. ‘The result was that, as it was discovered that 
what was received by the lessees from the land was less than the 
rent payable to the Cantonment authorities, a deduction was 
made from the income of other house property of the deficit in 
the contract. ‘The total income from house property came to 
Rs.51,000 and odd (after the necessary deductions), and the 
difference between the rent payable to the Cantonment authori- 
ties and the rent realised, namely, Rs.9,000 and odd was deducted 
from the sum of Rs.51,000 and odd. ‘The assessees were assessed 
with a tax on the balance. i 

The assessees were not satisfied with this assessment and their 
grounds were these. They said that the contract obtained from 
the Cantonment authorities was a ‘business’ and, further, as they 
had borrowed certain monies in earlier years for other kinds of 
business, and, as they were paying interest on money so borrowed 
in previous years, they should be credited under Section 10 (2) (##) 
of the Income-tax Act with the interest they had to pay. In 
other words, they wanted that the interest which they paid should 
be treated as an outgoing on the head of business and, therefore, 
the balance left after deducting the interest from the income, 
should be treated as their income from the business. 

The assessees wanted that three matters should be referred 
to the High Court, but the learned Commissioner accepted their 
prayer as regards two points only. The questions which the 


, Commissioner framed are as follows:— 


(a) Where, as in the present case, the assessee has taken 
land on lease and has erected on a part thereof houses and shops 
which are let out on rent and has let out the rest to squatters on 
rent, should the income derived from such rents be assessed un- 
der Sections 9 and 12 or under Section 10 of the Indian Income- 
tax Act, 1922? 


(b) Whether the interest on money borrowed for the pur- 
pose of a particular business in some past year, and paid during 
the “previous year” when the business for which the money was 
actually borrowed did not exist, is an admissible deduction within 
the meaning of Section 10, Clause 2(##) of the Income-tax Act? 

As regards question (a), on the facts stated by the learned 
Commissioner himself, the language does not appear to be very 
happy. We understand, and the learned Government Advocate 
accepts the facts, that the buildings that have been erected on the 
land leased to the assessees are entirely of a temporary nature. The 
buildings cannot be substantial under the terms of the lease itself 
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and, therefore, the houses and shops that have been erected are 
mere stalls which are to give shelter to people coming to keep their 
goods or do other business at the place. The lessees have certain 
houses, in the proper sense of the word, and they have been taxed 
as property. The property in Anaj Mandi mentioned in the lease 
at page 11 of the printed book, is not a part of the leased pro- 
perty, the list of which is given at page 10. For the purposes 
of our answer, we have to take it, therefore, that several pieces 
of land belonging to the Cantonment authorities were taken on 
lease for one year only with the idea that parcels of it should be 
let out to sub-lessees for a period not more than one year, and 
rent should be received from these sub-lessees for the benefit of 
the lessee. The question then is whether this contract which the 
lessees obtained from the Cantonment authorities is ‘property’ or 
it is ‘business’. In our opinion it is neither ‘property’ nor is it 
‘business’. The income from this source must come under Clause 
(6) of Section 6 of the Income-tax Act and it must be assessed 
as directed in Section 12 of the Income-tax Act. 


We are of opinion that the income from the contract is to be 
assessed as income from “other sources”. 

That being our opinion on question (4), question (b) does 
not at all arise. That question was framed because the Com- 
missioner did not know what the High Court was going to hold 
on the contention of the parties. As we have held that the in- 
come from the contract has to be treated as income from ‘other 
sources’, we do not think that we can be properly called upon 
to pronounce an opinion on a question which does not arise. 


We direct that a copy of this judgment be sent to the Com- 
missioner as our answer to the question put by him. The asses- 
see must pay the costs of this reference. We direct that the learn- 
ed Government Advocate’s fee be assessed at Rs.150 provided he 
files his certificate of fee within the period allotted. 
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PRIVY COUNCIL 
ADITYA PRASAD (Plaintiff) 


versus 
- RAM RATAN LAL AND ANOTHER (Defendants) * 
Mortgage—Usufructuary mortgage—Further sum borrowed afterwerds 
—Tacking bond—Crestes charge. 

Where a few months after the execution of 2 usufructuary 
mortgage for a term of 15 years the mortgagor borrowed a fur- 
ther sum of money from the mortgagee with interest at Rs.1-8-0 
per cent and executed a document reciting that the new loan 
was by way of a further debt and that the previous usufructuary 
mortgage would not be redeemed till the new loan had been paid 
off, beld, that the debt was a charge upon the property. Janardan 
Vishnu Kulkarni v. Anant Lakshmensbet, I. L. R. 32 Bom. 386 
approved. 

APPEAL from a decision of the Chief Court of Oudh. 
A. M. Dunne, K.C. and W. Wallach for the appellant. 
L. deGruyther, K.C. and B. Dube for the respondents. 


The following judgment was delivered by 

Lorp ATKIN—This is an appeal from the Chief Court of 
Oudh, in a redemption suit brought by the appellant against the 
respondents. The Chief Court had reversed the decision of the 
Subordinate Judge of Gonda, and the question turns upon whether 
the plaintiff is obliged, in order to get redemption, to redeem a 
debt which was created by him by a document in writing of 
November 10, 1881. It appears that the predecessor-in-title of 
the plaintiff was the zemindar of the village of Parsapur, and that 
on July 11, 1881, he executed a ssufructuary mortgage of the 
village to the respondents for Rs.5,500, and the terms of the 
mortgage were that the mortgagor was to have no power of re- 
demption for a period of 15 years; after that he was to pay off 
the entire mortgage money. The respondents entered into pos- 
session, in the ordinary course, of the village. 

On November 10, 1881, the zemindar executed a further 
document, and the question is, whether or not this document 
created a charge upon the village. It is unnecessary to set it out 
at length but it recites that he had executed a possessory mortgage 
deed in respect of the whole village, and that he needed a further 
sum of Rs.2,500, which he had borrowed, and he then stipulated 
to repay the entire amount of the debt, principal and interest in 
a lump sum within the period stipulated in the former mort- 
gage deed, namely, within 15 years, and he recited that he had 
borrowed the money by way, according to the correct transla- 

*P, C. A. 30 of 1929 


A. L. J. R. PRIVY COUNCIL 647 


tion, of a further debt with interest at the rate of Rs.1-8-0 per 
cent per month. The deed then provided: 
I shall first pay up this debt, including principal and interest, 
and thereafter I can redeem the mortgaged village, having paid 
up the mortgage money. Without the payment of this debt I 
cannot redeem the mortgaged village. 
It then provides that he should pay every year the interest on 
the amount, and if he did not, then he would execute separate 
bonds each year, bearing interest at the same rate, and then it 
further stated, which is rather by way of repetition, that he 
could not pay up the prior mortgage money until he had paid 
off this debt, principal and interest. 

Now, the question is whether that was intended by the 
parties to give a charge upon the property to the mortgagees for 
the amount of that debt. The Transfer of Property Act does 
not apply, as this transaction took place in 1881, and the Trans- 
fer of Property Act was passed in 1882; but the principles that 
prevail in those circumstances are the principles of justice, equity 
and good conscience, and for this purpose their Lordships think, 
may be taken to be identical with the provisions in the Transfer 
of Property Act. The only question that the Court had to de- 
termine was, whether or not the parties intended that this debt 
should be charged upon the property. 


The Chief Court, reversing the decision of the Subordinate 
Judge, have held clearly that that was the intention. Their 
Lordships agree with that decision. It appears to them clear, 
when the subsequent deed is looked at that the Parties intended 
that the original village should remain in the possession of the 
mortgagees until the second debt was paid off, and intended, 
therefore, that the property should be security for the debt. 

In these circumstances it appears to their Lordships that the 
Court below could only come to one conclusion, and that their 
decision is amply supported by the case of Janardan Vishnu 
Kulkarni v. Anant Lakshmansbet’, a decision of Sir Lawrence 
Jenkins, where the facts were almost identical with the facts in 
this case. 

Their Lordships, therefore, will humbly advise His Majesty 
that this appeal should be dismissed, and that the appellant should 
pay the costs. The case, however, must be referred back to the 
Chief Court to extend the time beyond July 31, 1928, fixed by 
their decree, within which the appellant can redeem, and also 
to take any further accounts of principal, interest and costs. 

Appeal dismissed 

T. L. Wilson and Co.—Solicitors for the appellant. 

Hy. S. L. Polak—Solicitor for the respondents. 
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SARJU TEWARI (Plaintiff) 
Versus 


MOHAMMAD AMIN anD orners (Defendents)* 


-emption Act (XE of 1922), Sec. 8—Setting up model form with the 
object of improving ity of sugor—Not s purpose of a manu- 
facturing industry—Holding lend in reserve for future use in con- 
nection with extension of factory—Purpose of purchase can be 
shown by other evidence. 


It is open to a vendee to show by other evidence even though 
there may not be any such recital in the sale deed, what the real 
purpose of the purchase was, though an omission of such a pur- 
pose from the sale deed may be a strong piece of evidence against 
him. 


The setting up of a model farm, the main object of which 
may be to experiment on the quality of sugarcane produced or 
to serve as an object lesson to the neighbouring cultivating classes 
would be to bring about an improvement in the cultivation of 
sugarcane, i.e, a promotion of agriculture. That object cannot 
be treated as the purpose of a manufacturing industry itself. 

A vendee who takes up surplus land, intending to hold it in re- 
serve for future use when he can afford to extend his factory, 
cannot be protected under Sec. 8 of the Preemption Act. The 
primary and main object of the purchase of the entire land should 


` be the manufacturing purpose and the land so purchased should 


in good faith be substantially utilized for that purpose within one 
year. The Punjab Sugar Mills Co. Ltd. v. Lechhmen Prasad, 
[1929] A. L. J. R 1178 followed. 


SECOND APPEAL from a decree of S. M. Aram Esq., First 


Additional Subordinate Judge of Gorakhpur, reversing a decree 
of Basu Sava Haraxn LaL, Munsif of Deoria. 


Shiam Krishna Der and Belesbweri Prasad for the appellant. 
Kailes Neth Katju for the respondents. 

The judgment of the Court was delivered by 

SuLaman, J.—This is a plaintiff’s appeal arising out of a 


suit for pre-emption. The principal defence raised by the vendee 
was that the purchase had been for the purposes of a manufac- 
turing industry. The court below held against the defendant 
and decreed the claim. On appeal the lower appellate court has 
dismissed the suit in its entirety. 


There was an express recital in the sale deed as to the pur- 


pose for which the property was being acquired. The lower 
appellate court, differing from the court of first instance, held 


*S. A. 2091 of 1927 
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that the omission of any recitals in the sale deed was not a fatal 
defect. In our opinion this view was correct. It is open to the 
vendee to show by other evidence, even though there may not 
be any such recital, what the real purpose of the purchase was, 
though of course an omission of such a purpose from the sale deed 
may be a strong piece of evidence against him. 

The learned Judge does appear to have found that the pur- 
pose of the purchase was ‘to start the sugar industry’. He has 
held 

the land in all is about seven bighas, on one bigha stand the plant, 
shed etc., and on the remaining six bighas, a model farm is set up 
—all go to work the industry. 

There can be no dcubt that he found that the purpose of 
the purchase of at least some land was to set up a manufacturing 
industry and that one bigha of Jand out of the area purchased 
was actually utilised for that purpose within one year of the 
purchase. His finding however does not make it clear whether 
the remaining six bighas of land on which, according to him, a 
model farm exists was required for the same manufacturing pur- 
pose. 

It has been laid down by this Court in the case of the Punjab 
Sugar Mills Co. Ld. v. Lachman Prasad’, that sugar plantation or 
the cultivation of sugarcane crop is an agricultural pursuit quite 
different and distinct fram the industry of manufacturing sugar. 
The setting up of even a model farm, the main object of which 
may be to experiment on the quality of sugarcane produced or 
to serve as an object lesson to the neighbouring cultivating classes 
would be to bring about an improvement in the cultivation of 
sugarcane, i.e., a promotion of agriculture. That object cannot 
be treated as the purpose of a manufacturing industry itself. 
Improvement in the quality of sugarcane, which would ultimate- 
ly serve as raw material for consumption of the factory is for the 
purpose of improving cultivation and agriculture, and not manu- 
facture. On the other hand, it is possible that although only one 
bigha or land is actually occupied by the plant, shed etc., more 
space is required for the purpose of the manufacturing factory 
itself. 

It has been contended on behalf of the respondent that the 
land might have been actually acquired with the intention of 
utilising it at the time when extensions are to be made for the 
factory which has been set up. We do not think that a vendee 
who takes up surplus land, intending to hold it in reserve for 
future use when he can afford to extend his factory, would be 
protected under this section. The primary and main object of the 
purchase of the entire land should be the manufacturing purpose 

*[1929] A. L J. R 1178 
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and the land so purchased should in good faith be substantially 
utilised for that purpose within one year. ‘The burden of show- 
ing that the case falls within the exception contained in Section 8 
undoubtedly lies on the vendee. 

In our opinion the findings of the lower appellate court are 
insufficient in themselves for a complete disposal of this appeal. 
We accordingly send down the’ following issue for determina- 
tion: — 

Whether the whole or any part of the remaining six bighas, 
on which it is stated that a model farm exists, can be inferred 
to have been reasonably required for the purposes of the manu- 
facturing industry? 

As the case has not been approached in the courts from this 
standpoint, we direct that the parties should be at liberty to pro- 
duce fresh evidence if they consider necessary. The finding 
should be returned within three months, if practicable, and on 
return of the finding the usual ten days will be allowed for 
objections. 


NAGESHWAR BHARTHI anD orHers (Plaintiffs) 
VETSUS 
RAM NARAIN BHARTHI AND ANOTHER (Defendants) * 


Land Revenue Act (III of 1901), Sec. 111—Suit for recovery of reni- 
Reference to crvi court—Suit accordingly filed within time allowed 
Subsequently withdrawn with permission to bring fresh suit— 
Second sust—A continuance of first suit—Adverse possession— 
Whet amounts to—Right to bold property without payment of 
rent, 

One A was the mahant of 2 math and in that capacity held 
certain lands as an inferior: proprietor. A dispute having arisen 
between A and his disciple B, it was settled by arbitrators who 
gave 51 bighas of land to B for maintenance. It was further 
provided toat B’s son C would be initiated by A as his chela 
who would succeed A. B had three sons, C, D and E. C even- 
tually succeeded to the math. On B’s death D and E took pos- 
session of the 51 bighas. After the death of D and E, C insti- 
tuted two suits against the sons of D for recovery of rent on the 
allegation that they held the land as tenants of C. In the reve- 
nue court the defendants pleaded that they were not tenants but 
proprietors. Thereupon the present plaintiff were ordered to 
institute a fresh suit in the civil court to obtain a declaration 

‘of their title and this they did in 1921. The suit was with- 
drawn with liberty to sue again and a fresh suit was subsequently 
*L. P. A. 93 of 1927 
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filed out of which the present appeal arose, in 1923. Crm 


Held, (1) that as no relation of landlord and tenant ever 1930 
existed and as the sons and grandsons of B held the land without — 
any title to the same, it must be taken that their Possession was Nacustrwan 
adverse and they matured in themselves a right to hold the pro- Braata 


perty without payment of any rent and therefore the suit must Rax NAN 


be decreed; BHARTHI 


(2) that the second suit should be treated as a continuation 
of the earlier suit and the first suit having been filed within 
three months of the date of the order of the revenue court, 
there was sufficient compliance with the terms of the order. 

Randhir Singh v. Bhagwan Das, 11 A. L. J. R. 746 and Shab 
Mubommad v. Khuda Bakhsh, 12 A. L. J. R. 989 followed. 

AppzaL under Section 10 of the Letters Patent, from a 
judgment of the Hon’sie Mr. Justice DALAL. 


Nermadeshwar Upadhiya for the appellants. 
Murbtar Abmed for the respondents. 
The Court delivered the following judgment:— 


This is a Letters Patent Appeal against a decision of one of 
the learned Judges of this Court. The facts which have given 
rise to the litigation are, briefly, as follows:—One Sheo Nath 
Bharthi was the mahant of a math and in that capacity held 
certain lands as an inferior proprietor. He had a chela or dis- 
ciple in one Sheobakhsh. The ascetics of this math were not 
allowed to marry, but Sheobakhsh did marry. The result was 
that Sheobaksh became disentitled to become the mahant, as a 
successor to Sheonath. There was a dispute between Sheonath 
and Sheobakhsh and certain persons, as arbitrators, settled it. 
Sheobakhsh was given 51 bighas of land for his maintenance. 
It was further provided that Sheobakhsh’s son would be initiated 
by Sheonath as his chela, and that son would succeed Sheonath. 
Sheobakhsh had, as a matter of fact, three sons. One of these, 
Ramnarain, the present respondent, was initiated as a chela and 
succeeded Sheonath to the math. On the death of Sheobakhsh 
his two remaining sons, namely, Jainarain and Mahesh, took 
Possession of the 51 bighas which had been given to Sheobakhsh 
for maintenance. After the death of Jainarain and Mahesh two 
suits were instituted by Ramnarain against the sons of Jainarain 
for recovery of rent on the allegation that the sons of Jainarain 
held the land as tenants of Ramnarain. It appears that Mahesh 
and Jainarain divided the land originally granted to Sheobakhsh 
and we are concerned with only a portion of the 51 bighas. 

In the revenue court, in the suits for arrears of rent, the 
defendants (the present plaintiff-appellants) pleaded that they 


were not tenants of the land but they were the proprietors of the 
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same. Thereupon the revenue court directed the present plaint- 
iffs to institute a suit in the civil court to obtain a declaration 
of their title and status. The suit was accordingly instituted in 
1921 and was, apparently, fought up in two courts. It was 
ultimately withdrawn by the plaintiffs with liberty to sue again. 
They filed their suit out of which the present appeal has arisen 
in 1923. 


The first court dismissed the suit holding that the plaintiffs 
had not proved their title to the land as having been acquired 
by adverse possession which was their plea. ‘The lower appellate 
court decreed the suit holding that the defendants and their pre- 
decessors had completed a title in themselves by holding the pro- 
perty adversely to the mahant for more than 12 years. A learned 
Judge of this Court has reversed the decree of the lower appellate 
court and restored the decree of the first court, his opinion being 
that there was no case of adverse possession. 


The plaintiffs set up 2 document which they described as an 
award, If that document be treated as a genuine one, it would 
show that Sheobakhsh was given only for his life the 51 bighas 
of land. The lower appellate court however has expressed the 
opinion that the document is spurious. It may, therefore, be left 
out of. account. The lower appellate court has further found 
that no relationship of landlord and tenant ever existed between 
the partie. On de death of Sheobakhsh, therefore, his descen- 
dants held the property without the permission of the then mahant. 
We have been told that Sheobakhsh died in the lifetime of Sheo- 
nath. This may be so, but the fact is immaterial. When Sheo- 
bakhsh died, either Sheonath or his successor-in-interest, Ram- 
narain, was entitled to recover the 51 bighas. It is common 
ground that the plaintiffs have been holding the land in suit for 
more than 12 years prior to the institution of the suit for arrears 
of rent. As no relation of landlord and tenant ever existed and 
as the sons and grandsons of Sheobakhsh held the land without 
any title to the same, it must be taken that their possession was 
adverse, and they matured in themselves a right to hold the pro- 
perty without payment of any rent. In this view, the decree of 
this Court ought to be reversed and the decree of the lower ap- 
pellate court should be restored. 


The learned counsel for the respondent has tried to support 
the decree of this Court on the following ground. He urged 
that the earlier suit of the plaintiffs having been withdrawn, the 
second suit, which was admittedly filed more than three months 
after the revenue court directed the plaintiffs to file their suit 
in the civil court, could not be treated as a suit instituted under 
the directions of the revenue court and must be dismissed as barred 


by time, 
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On this point there are two cases decided in this Court Cavan. 
which are directly in point and are against the respondent’s con- 1930 
tention. ‘The first case is Randhir Singh v. Bhagwan Das’ decided = —— 
by two learned Judges and the second case is Shab Mubammad vy, Necesrwas 
Khuda Bekbsh’ decided by Piggott, J. In subsequent cases that +. 
haye been decided in this Court, these cases have been referred to, BAN NABAIN 
but they have never been dissented from. We do not find our- er re 
selves in a position to disagree with the views expressed in the two 
cases already mentioned, and, therefore, we do not think it neces- 
sary to rerer the matter to a larger Bench. Following these two 
case we are of opinion that the second suit should be treated as 
a continuation of the earlier suit and the direction of the revenue 
court has been substantially complied with by the institution of 
the earlier suit within three months of the date of the order of the 


revenue court. 


In the result, we allow the appeal, set aside the decree of this 
Court and restore the decree of the lower appellate court. The 
appellants will have their costs at both the hearings in this Court. 

~ Appeal allowed 


4114 L. J R. 746 112 A. L. J. R. 989 


MUHAMMAD SIDDIQ anp oTHERS (Defendants) ars 
Versus 1930. 
MUHAMMAD NUH (Plaintiff) * Jeu. 27 


Transfer of Property Act (IV of 1882), Sec. 55, Sb-Cl. (2)—Sale— surancan, J. 
Implied covenant as to warrenty of title—Presumptron, as to— Kenpan, J. 
Perdanasbin ladies—Document executed by—Initial burden of proof 
as to document beving been read and expleined—Linuistion Act 
(IX of 1908), Art. 116—Applicability of—Duspossesston—Suit for 
damages—Matnteinability of—Measure of damages—Market-value. 

One AM acquired under a sale deed executed by a Hindu 
widow, BK, a four anna share in three villages, who represented 
herself to be the absolute owner of the property with full power 
to transfer it. AM owned the remaining twelve annas share and 
thus became the sole owner of the entire villages. On his death 
some disputes arose between his heirs which resulted in a com- 
promise decree under which the property was divided among his 
various heirs including four ladies who received 28 out of a total 
of 80 sihams. 


A sale deed was executcd by these four ladies purporting to 
transfer their entire interest in certain villages in favour of a 
stranger. The sale deed contained a clear covenant for title as 
well as quiet enjoyment and provided that if any part of the 
property sold was claimed and found to be the property of any- 

*F, A. 424 of 1926 
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one else, or if the vendee had to pay anything as costs or damages 
on acount of any suit by anyone else, then the vendors, their 
heirs and representatives and executors, jointly and severally, as 
well as their movable and immovable properties would be liable 
for costs, damages and loss. The sale in favour of the stranger 
was pre-empted by the mother of the plaintiff, and the plaintiff 
as her son and sole heir brought a suit for damages on account of 
the loss of this property in consequence of a suit brought by the 
daughter’s sons of BK. 

The suit was contested on the ground that the executants, the 
four ladies, pardanashin ladies, and that they had not exe- 
cuted the document after the same had been read over, explained 
to and understood by them. It was also urged that the claim 
was barred by limitation. 

Held, (1) that where there was no positive evidence to show 
that the sale deed was actually read over to the ladies and explained 
to them but on the other hand there was definite evidence to the 
effect that the deed was never read over to the ladies executing 
the document and the deed was not presented for registration 
by the execurants themselves, so that there was not even an 
endorsement by the Sub-Registrar that the document was read 
over and explained to them, the initial burden, which lay upon 
the plaintiff to show that the deed was read over, explained to 
and understood by the ladies so as to bind them, was not dis- 
charged. 

Sajjad Husain v. Wazir Ali Kban, I. L. R. 34 AlL 435=10 
A. L. J. R. 364 followed. 

But under Sec. 55 of the Transfer of Property Act, Sub-Cl. 
(2) the seller is deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer sub- 
sists and that he has power to transfer the same. This presump- 
tion is absolute and in the absence of a contract to the contrary is 
irrebuttable. The claim for recovery of damages is therefore main- 
tainable in the absence of any contract contrary to this pre- 
sumption. 

(2) Even in the case of an implied covenant, if the contract 
is under a registered document, Art. 116 of the Limitation Act 
applies. There is no reason to suppose that the contract men- 
tioned in Art. 116 may not be implied and must always be in 
express words. ‘Therefore if a statute lays down that a certain 
covenant should necessarily be implied in a certain contract and 
that contract itself is in writing registered Art. 116 would be 
applicable. Where such a covenant is implied by law it is to 
be presumed to be a necessary accompaniment of the conditions 
of the sale and is therefore deemed to be embodied in the deed 
of conveyance, and it would be incorrect to hold that the cove- 
nant is presumed only with regard to the contract of sale and 
not to the deed of sale. 

Haenwent Rai v. Chandi Prasad, 1929, A. L. J. R. 433 followed. 
Hanuman Kamat v. Hanuman Mondur, I. L. R. 19 Cal. 123 and 
Hukum Chand Boid v. Pirthi Chand Lal Chowdbsry, 17 A. L, 
J. R. 514 distinguished end explained. 
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Mad Kunwar v. Chattar Singh, [1908] I. L. R. 30 All. 402= 
5 A. L. J. R. 480, Arunachala Anjar v. T. Ramasami Aiyer, I. L 
R. 38 Mad. 1171, Injad Ali Kben v. Mobini Chandra Adbiksri, 
[1924] A. I. R. 148, Muléenmal Jayaram v. Budbumal Kewal- 
chand, I. L. R. 45 Bom. 955 and Nabin Chandra Ganguli v. 
Munshi Mander, [1927] A. I. R. Pat. 248 referred to. 

(3) In the case of a transfer by a Hindu lady who has res- 
tricted power of alienation, the total failure of consideration takes 
place when actual dispossession by the reversionary heir takes 
place and the starting point of limitation would be the date of 
such dispossession. 

Mobamed Ali Sheriff v. Budberaju Venkatapathi Raju, 39 Mad. 
L. J. 449 and Ram Chandar Singh v. Tobfab Bharti, I. L. R. 26 
All. 519=1 A. L. J. R. 231 followed. 


(+) In a suit for damages for loss suffered by the plaintiff in- 
asmuch as he was deprived of possession of certain property as a 
result of a breach of contract, the measure of damages should be 
the extent of the loss suffered by the plaintiff and the measure of 
loss is the market value of the property at the time when it goes 
out of possession. 

Jë Kishen Das v. Arya Priti Nidbi Sabka, I. L. R. 1 Lah. 380 
referred to. 


First APPEAL from a decree of Panprr Rup KISHAN AGHA, 
Subordinate Judge of Allahabad. 


B. E. O’Conor, Pearey Lal Banerji and Majid Ali for the 
appellants. 


Kailas Nath Katju, Uma Shankar Bajpai and Shiva Prasad 
Sinba for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out of 
a suit for damages on the ground of breach of a covenant for 
title and quiet enjoyment. It is now an admitted fact that four 
annas share was in the possession of Mt. Badam Kunwar which 
had been originally acquired by her deceased husband, Ajodhia Pra- 
sad. On February 17, 1877, she along with her husband’s brother 
and nephew and her own daughters executed a sale deed of this 
share in favour of Abdul Majid in the name of his wife, Mt. Wahid- 
un-nisa. She asserted in the deed that she was the absolute owner 
of the property and had full power to transfer it, and this asser- 
tion was accepted by the other executants. There was also a 
recital in this document that a sum of Rs.5,000, which was the 
sale consideration, had been required by her for various necessi- 
ties. It is an admitted fact that Abdul Majid had owned the re- 
maining twelve annas share in the three villages in dispute. Thus 
after 1877 Abdul Majid became the sole owner of the entire 


Salalman, J. 


656 HIGH COURT [1930] 
villages. On his death some dispute arose between his heirs which 
resulted in a compromise decree dated January 31, 1890. Under 
this decree the property was divided among his various heirs in 
this way that the whole estate was split up into 80 sihams but 
of which 40 sihams went to Wahid-un-nisa, 12 sihams to his 
daughter, Hamid-un-nisa, and the remaining 28 sihams to four 
ladies, Hikmat-un-nisa, Niamat Bibi, Anis-un-nisa and Azmat- 
un-nisa. The widow appears to have got more than her legal 
share, presumably on account of her dower debt remaining out- 
standing. It is noteworthy that in this compromise decree there 
was no reference to the previous sale of 1877, nor to the fact that 
Abdul Majid had acquired four annas share from a Hindu widow, 
Mt. Badam Kunwar. 

On March 6, 1891, a sale deed was executed by the four 
ladies mentioned above of their 28 sihams in favour of a stranger, 
Bishun Dat, for Rs.15,000. This covered the entire interest which 
the four ladies had in three villages. ‘The deed as it stands con- 
tained a clear covenant for title as well as quiet enjoyment, and 
provided that if any part of the whole of de property sold was 
claimed and found to be the property of anyone else, or if the 
vendee had to pay anything as costs or damages on account of 
any suit by anyone else, then in any and every case the vendors, 
their heirs and representatives and executors, jointly and severally, 
as well as their movable and immovable properties would be 
liable for the costs, damages and loss. So far as this deed went, 
it did not refer to the sale of 1877 and merely referred to the 
compromise decree of 1890, which in itself had contained no re- 
ference to that sale of 1877. The sale to Bishun Dat was pre- 
empted by Mt. Wahid-un-nisa, and her suit resulted in a decree 
for pre-emption on November 30, 1892. 

Mt. Badam Kunwar appears to have remained alive for a 
very long' time, and some years after her death a suit was insti- 
tuted by Brij Behari Lal and others claiming to be her daughter’s 
sons. This suit was decreed on September 29, 1921 by the first 
court on a finding that Mt. Badam Kunwar had a Hindu widow’s 
interest in the property and had no authority to transfer it without 
legal necessity. Mt. Wahid-un-nisa’s representative appealed to the 
High Court, but the decree of the first court was affirmed on 
April 16, 1924. The possession of the property was finally de- 
livered on August 23, 1924. There is the dakhalnama printed 
on page 101 which shows the delivery of possession with regard 
to a grove. 

The plaintiff, who is the son and sole heir of Mt, Wahid-un- 
nisa, claims damages on account of the loss of this property in 
consequence of the suit brought by the daughter’s sons of Mt. 
Badam Kunwar. - 
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Varipus defences were raised to this claim including the plea 
that the executants, the four ladies, were pardanashin ladies, and 
they had not executed the document after the same had been 
read over, explained to and understood by them. It was also 
urged that the claim was barred by limitation. The amount 
claimed 2s damages was also disputed and so was the claim as re- 
gards interest. 

The learned Subordinate Judge has decreed the claim in part 
and has allowed interest upto the time of the suit, but not there- 
after. He has given the plaintiff half of the full costs. The 
defendants have preferred an appeal from his decree, and the 
plaintiff has filed cross-objections. 

The four issues which were considered by the court below 
were (1) as to limitation, (2) as to Badam Kunwar being the 
absolute owner of the property, (3) as regards the vendors having 
understaod and agreed to the deed and (4) as to the amount of 
damages. On behalf of the appellants the question of Badam 
Kunwar’s absolute interest has not been raised in appeal. The 
main question of fact which has been argued is whether the ladies 
understaod the covenant for title and quiet enjoyment and whe- 
ther the same was binding upon them. 

There was a clear plea raised in the written statement that 
the deed had not been read over, explained to or understood by 
the ladies, on which the court framed a specific issue in the fol- 
lowing words:— 

Did the vendors understand and agree to the indemnity clause 
as it stands and what would be the vendors’ liability under Sec- 
tion 55, Sub-clause (2)? 

But the plaintiff did not offer any evidence on this point. 
He reed mainly on the admission by the defendants that the 
sale transaction had been agreed to by the ladies. But when one 
of the defendants, Mt. Niamat Bibi, who was also one of the 
original executants, was being examined on commission, the cross- 
examination was directed to eliciting from her knowledge of the 
transaction. Muhammad Siddiq, who was her relation and the 
scribe af the sale deed of 1891, was also cross-examined on those 
lines. Although their evidence does lend support to the argument 
that Muhammad Siddiq was looking after the comple- 
tion of the transaction, and it was he himself who had got the 
document registered, it is difficult to infer from this evidence 
that Muhammad Siddiq had been authorised by all the four ladies 
to settle not only the terms of the contract but all the conditions 
and comvenants that were to be embodied in the sale deed, and that 
he had been appointed an authorised agent on behalf of all these 
ladies to bind them by his agreement, even though they themselves 
might not have been made fully aware of all those conditions. 
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In the next place, this question of authority was not suggest- 
ed in the plaint and was certainly not the subject-matter of any 
issue that was framed for trial by the court below. In the absence 
of the point being in issue, it would be unjust and unfair to the 
other defendants in the case that they should be bound by state- 
ments made either by one of the defendants or a witness for them. 
The learned Subordinate Judge seems inclined to go a step further 
than even the learned advocate for the plaintiff, and has enunciated 
what he calls 

a new principle for dealing with a transfer purporting to have 
been made by ‘parda’ ladies, namely, that the court should see to 
it that their relations who were looking after their interests in a 
particular transaction, were satisfied of the propriety of the terms 
purporting to have been agreed to by the ‘parda’ ladies. 

This is a novel proposition which, in face of the case law as it 
stands, cannot possibly be accepted. Nor can we consider the 
case that Muhammad Siddiq was an agent authorised on behalf 
of all the ladies to enter into all the terms which were to be entered 
into the sale deed so as to bind them, even though the deed was 
never read over to the ladies and never understood by them. 


The learned advocate for the plaintiff has to concede that 
there is no positive evidence to show that the sale deed was actual- 
ly read over to the ladies and explained to them. On the other 
hand, there is definite evidence of Muhammad Siddiq and Niamat 
Bibi, even though it may possibly be untrue, to the effect that the 
deed was never read over to the ladies, In the present case there 
is this additional fact that the deed was not presented for regis- 
tration by the executants themselves so that there is not even an 
endorsement by the Sub-Registrar that the document was read 
over or explained to them. In the absence, of such evidence, we 
are bound to hold that the plaintiff has failed to discharge the initial 
burden which lay upon him to show that the deed was read over, 
explained to and understood by the ladies so as to bind them. 


On this point there are numerous cases decided by their 
Lordships of the Privy Council which are binding upon us. We 
may only refer to the case of Sajjad Husain v. Wazir Ali Khan’ 
where previous cases decided by their Lordships were referred to. 
The same principle has been reaffirmed in subsequent cases, al- 
though it has been made clear that it is not always absolutely neces- 
sary to prove that there was also independent advice given. 

If, therefore, the plaintiff had merely to depend on the i- 
fic covenant entered in the sale deed in order to establish his chim, 
there would have been considerable difficulty in allowing itr. But 
under Section 55 of the Transfer of Property Act, Sub-clause (2) 
the seller is deemed to contract with the buyer that the interest 
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which the seller professes to transfer to the buyer subsists and that 
he has power to transfer the same. This presumption is absolute 
and in the absence of a contract to the contrary is irrebuttable. 
Section 55, Sub-clause (g) also enjoins upon the seller the duty 
to give, on being so required, the buyer, or such person as he directs, 
such possession of the property as its nature admits. The defend- 
ants admit that the ladies understood that they were selling the 
property to Bishun Dat. The law presumes that in the absence 
of any contract to the contrary they did give warranty of title, 
and it was their duty to put the vendee in possession of the 
property. In spite of what Muhammad Siddiq has stated—and 
he is an interested person—we hold that there is no satisfactory 
proof that the ladies or any agent on their behalf entered into 
any contract contrary to this presumption. As a matter of fact, 
such an oral agreement would not be, admissible in evidence, un- 
Jess it were embodied in the deed itself (Section 92 of the Evi- 
dence Act). 


The claim for recovery of damages is, therefore, undoubted- 
ly maintainable, and the only question that remains for consi- 
deration is one of limitation and that of the amount of damages. 

It ^as not been disputed before us that when Mt. Wahid- 
un-nisa pre-empted the sale to Bishun Dat she stepped into the 
shoes of the vendees and assumed all his liabilities and became 
entitled to all the benefit which he was entitled to; and that, 
therefore, the present plaintiff can enforce a covenant for in- 
demnity in the same way as Bishun Dat himself would have 
done. Indeed, Section 55, Sub-clause (2) in itself provides that 
the benefit of such contract shall be annexed to and shall go with 
the interest of the transferee, and may be enforced by every per- 
son in whom that interest is for the whole or any part thereof 
from time to time vested. 

The learned Subordinate Judge has thought that the liabi- 
lity imposed by Section 55, Sub-clause (2) can be enforced only 
within three years being governed by Article 62 or Article 97 
of the Limitation Act and that in that event would probably 
have been time-barred. We are unable to agree with the view 
that Article 116 is inapplicable. 

There has been some conflict of opinion on this point, and 
learned Judges who have held Article 116 to be inapplicable have 
relied on the cases of Hanuman Kamat v. Hanuman Mandur, 
Juscuru Boid v. Pirthi Chand Lal Choudbury* and Hukum Chand 
Boid v. Pirthi Chand Lal Choudhury‘. But in none of these cases 
decided by their Lordships of the Privy Council did this point 
arise. Hanuman Kamat’s case was one in which the sale deed 
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containing the clause was of the year 1879 before the Transfer 
of Property Act came into force. Their Lordships, therefore, had 
not before them the consideration of the effect of Section 5 5, 
Sub-clause (2) of the Transfer of Property Act, and that case 
cannot be treated as an authority an the legal effect of that sta- 
tutory provision. In the same way Hukum Chand’s case was 
one in which the sale had not taken place under a private trans- 


. fer, but it was an involuntary sale for arrears of rent under the 


Bengal Regulations. The suit was one for recovery of the sale 
price and not for damages for breach of contract. ‘There being 
no registered document in the case, their Lordships had not to 
consider the applicability of Article 116 at all. Thus both these 
cases are clearly distinguishable. 


The learned advocate for the defendants has relied on the 
case of Jaenak Singh v. Walidad Khan‘, but there too the effect of 
Section 55(2) was not discussed in the judgment and does not 
appear to have been pressed before the Bench. The question 
which we have to consider is whether by virtue of this statutory 
provision a covenant for title cannot be read into the conveyance 
itself. Jonak Singh’s case was followed by this High Court in 
Kundan Lal v. Bishesher Dayal’. The learned Judges thought 
that the question for their-consideration was concluded by Janak 
Singh’s case as well as by Hanuman Kameat’s case decided by their 
Lordships of the Privy Council. We have already pointed out 
the distinction. The last-mentioned case, namely, Kundan Lal v. 
Bisheshar Dayal was expressly dissented from by a Bench of this 
High Court in the case of Hanwant Rai v. Chandi Prasad’. ‘The 
learned Judges thought that they were at liberty to accept the 
ruling in the case of Mul Kunwar v. Chattar Singh, in preference 
to that of Kundan Lals case. Although the case of Mul Kunwar 
was not directly in point inasmuch as there was an express cove- 
nant there and not an implied covenant, there can be no doubt 
that the learned Judges in Hanwant Ras case held that even in 
the case of an implied covenant, if the contract is under a regis- 
tered document, Article 116 applies. We are in perfect agree- 
ment with their view. 


As pointed out by them, Section 9 of the Indian Contract 
Act implies the existence of a contract where its completion by 
acceptance is implied. It may further be pointed out that Article 
115 which is somewhat similar to Article 116 and relates to un- 
registered contracts, refers to a contract whether it be express or 
implied. There is no reason to suppose that the contract men- 
tioned in Article 116 may not be implied and must always be in 


"3 A L J. R. 669 25 A L. J. R eat 
T1929] A. L. J. R 433 
[1908] L L R. 30 AIL 402=5 A L J. R. 480 
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express words. It, therefore, follows that if a statute lays down ` 


that a certain covenant should necessarily be implied in a certain 
contract and that contract itself is in writing registered, Article 
116 would be applicable. The observations of their Lordships 
of the Privy Council in the case of Tricomdas Cooverji Bhoja v. 
Gopinath Jiu Thakur’ go to suggest that Article 116 is not a 
mere residuary article, but is a special provision for registered 
instruments. It seems to us that when such a covenant is im- 
plied by law, it is to be presumed to be a necessary accompani- 
ment of the conditions of the sale and, is therefore, deemed to be 


embodied in the deed of conveyance. The statute law has, so to . 


say, added such a covenant to a registered conveyance unless there 
is an express contract to the contrary. It would be incorrect to 
hold that the covenant is presumed only with regard to the con- 
tract of sale and not to the deed of sale. 


There is abundant authority in support of the view taken 
in the latest case of this Court and of the other High Courts in 
India. We may in this connection briefly refer to the case of 
Arunachala Anjar v. T. Ramasami Aiyer® and the case of Muni- 
cipal Council, Cochin v. Paratath Bavu™ and also to the Calcutta 
case of Injad Ali v. Mohini Chandra Adhikar” and the Bombay 
cases of Mulfanmal Jayaram v. Budhumal Kevalchand™ and Ganafa 
Putte Hegde v. Hammad Saiba Vald Abdul Saib". We may also 
point out that there is an analogous case of the Patna High 
Court in Nabin Chandra Ganguli v. Munshi Mander™ where the 
presumption arising under Section 108 of the Transfer of Pro- 
perty Act was given a similar effect. Thus there is a consider- 
able preponderance of authority in favour of the view that even 
in cases of implied covenants if the contract itself is registered, 
Article 116 is applicable. We see no good ground for making 
a departure from this abundance of authority. 


In the case of void documents, particularly where the deed 
is not registered, it has been held that a suit to recover the amount 
paid is goverened by Article 62. On the other hand, if the 
transfer was not void ab initio but was voidable and the consi- 
deration fails subsequently, then in the absence of a registered 
document, Article 97 would cover a suit for recovery of the 
money for which the consideration failed. In the present case 
we have a registered document and have applied Article 116. 
Even if Article 116 were not applicable, the suit not being one 
for refund of the price paid but for damages for the loss suffered, 
it may be a point worth considering whether the claim would 


*. L R. 44 Cal. 759 at 767 MTL. R. 38 Mad. -1171 
1926] A. L R Mad. Sec. 235 471924] A L R. 148 
BI L R. 45 Bom. 955 uL L R 49 Bom. 596 


[1927] A L R. Patna 248 
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. be outside Article 97, and therefore, within the residuary Article 


120. In either case we are clearly of opinion that the six years’ 
rule of limitation applies and not the three years’ rule. In this 
view of the matter the present suit was within six years of even 
the decree of the first court, under which the transfer ‘was 
avoided. : 

But even if Article 97 of the Limitation Act were applic- 
able, the next question that would arise for consideration would 
be as to the starting point of limitation. Under that Article 
three years run from the date of the failure of the consideration. 


The learned advocate for the plaintiff relies strongly on the 


l case of Juscuru Boid v. Pirthichand Lal Choudhury, Hukum 


Chand Boid v. Pirthicbend Lal Choudhury and has urged that 
the starting point of limitation must be the date of the first 
court’s decree. The case before their Lordships of the Privy 
Council was a peculiar case. Clause 14 of Regulation VIII of 
1819 itself provided that an action would lie for the reversal of 
the sale on account of arrears of rent payable by a patni talukdar, 
and laid down that the purchaser should be made a party to such 
a suit and upon a decree passing for reversal of the sale, the court 
should be careful to indemnify him against all loss, at the charge 
of the zemindar or person at whose suit the sale might have been 
made. Such a suit was not a suit for recovery of actual possession, 
but for reversal of the sale, and a decree to indemnify the aggriev- 
ed party had to be passed in the same suit. In their judgment their 
Lordships indicated: 

There may be circumstances in which a failure to get or re- 
tain possession may justly be regarded as the time from which 
limitation begins to run, but that is not the case here. 4 

Their Lordships pointed out that the quality of possession ac- 
quired by the purchaser in that case excluded the idea that the 
starting point was to be sought in a disturbance of possession. 
This leading case has been considered by the Madras High Court 
in several cases.’ We may refer to the cases of Subbaroya Reddiar 
v. Bajagopala Reddiar” and H. M. K. V. Sankara Variar v. T. K. 
Umer and also Mabomad Ali Sheriff v. Budharaju Venkatapa- 
thi Raju’*. The learned Judges of that High Court have come to 
the conclusion that the starting point of limitation would be the 
date of dispossession where possession has been delivered. We 
may point out that this was the view expressed in an earlier case 
of this High Court, Rem Chandar Singh v. Tobfab Bharti’. In 
the case of an express covenant for quiet enjoyment there can be 
no doubt that the covenant is broken when possession is disturbed. 
But even under Section 55 there is not only a covenant for good 


"L L. R. 38 Mad. 887 "I L R. 46 Mad. 40 
"Mad. L. J. 449 ™ LR. 26 AlL 519=1 A L J. 
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title but also an obligation to put the vendee in possession of the 
property. So long as the vendee actually remains in possession 
and is in receipt of the profits, he is getting some consideration 
for his money, and it is difficult to say that the consideration has 
already totally failed, merely because a suit has been decreed 
against him. In England a distinction is drawn between a mere 
covenant for title and a covenant for enjoyment. In India the 
rights and liabilities of the parties are governed by the Indian 
Contract Act and the Transfer of Property Act. Under Section 
73 of the Contract Act the party, who suffers by a breach of 
contract, is entitled to receive compensation for the loss or damage 
which has been caused to him. A mere apprehended breach of 
covenant of title may not entitle him to a claim for damages when 
no logs has actually occured; unless of course he could avoid the 
whole contract itself, on the ground of fraud, misrepresentation 
or mutual mistake. It would also be inconvenient to hold that 
the breach was committed from the very start when the sale 
deed was executed in 1891. The English cases referred to by 
the learned counsel for the appellants are mostly cases where there 
was an absolute defect of title ab initio. In the present case the 
transfer was only voidable and not void, and if acquiesced in by 
the reversioner or not challenged by him, it would hold good. 
It is also clear that so long as the option to avoid was not exer- 
cised by the reversioner, the transfer stood, though it was liable 
to be defeated. The failure of consideration was only discovered 
when the claim was put forward on behalf of the reversioner. 
In the peculiar circumstances surrounding a transfer by a Hindu 
lady who has a restricted power of alienation, it would be in- 
advisible to import the considerations which affect the English 
law of immovable property. Following the cases referred to 
above, we would hold that the total failure of consideration took 
place on August 23, 1924 when the plaintiff was actually dis- 

by the reversionary hejr. In this view of the matter 
also the claim would be within time. 

The question that arises for consideration is the measure of 
damages. It is urged on behalf of the appellants that the plaint- 
iff is only entitled to a refund of the proportionate amount of the 
original consideration, and not the present market-value of the 
property. On behalf of the plaintiff-respondent reliance is placed 
on the case af Jai Kishen Das v. Arya Priti Nidhi Sabha” in which 
certain earlier cases have been referred’ to, which lay down that 
the measure of damages is the price of the land at the date of 
eviction. 

As the suit is really not a suit for recovery of the original 
price, because the consideration did not fail from the very be- 

PL L R. 1 Lah. 380 
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ginning, but is for damages for the loss suffered by the plaintiff 
on account of the breach of the contract, the measure of damages 
should be the extent of the loss suffered by the plaintiff. The 
real loss to him is the loss of the property, that is to say, its going 
out of his possession in 1924. ‘In order to compensate him fully 
and put him in a position, as if he had suffered no loss whatever, 
one would have to deliver to him another property of the same 


. value as that which he has lost. It, therefore, follows that the 


measure of the loss to him is the market-value of the property 
at the time when it goes out of his possession. It would be both 
inequitable and unjust to base the amount of damages on the 
price paid in 1891, for since that year the situation has consider- 
ably changed. On the one hand the plaintiff's predecessor parted 
with her money and has not been receiving any interest. -On 
the other hand, the plaintiff has been in possession of the property 
and receiving its profits; but he might also have improved the 
lands by further investments as well as by his labour, and the 
price of the land has undoubtedly increased in consequence of 
the general rise in prices all round. If the plaintiff’s predecessor 
had been given some other land, to which the title was not de- 
fective, that property also would have risen in value to the same 
extent as the property which he has now lost. In view of all 


- these circumstances, we are of opinion that the equitable method 


would be to uphold the decree of the court below, under which 
damages have been assessed at the present market-value. 


No serious objection can be taken to the estimate of the 
valuation. The learned Judge has taken three per cent as the 
rate for capitalising the amount of profits, and in our opinion that 
rate is not unfair. 

We may point out that there was at first a misapprehension 
in the mind of the learned advocate for the appellants when it 
was urged before us that the court below has given the plaintiff 
the full value of four annas share in the three villages, and not only 
the proportionate interest of the four ladies in those four annas, 
that is to say, 28|80 of four annas. On an examination of the 
share mentioned in the schedule attached to the plaint and the 
value of the property in the decree of Suit No. 885 of 1920, it 
is now made clear that there is no such mistake. 

The cross-objections raised three points. The first is that the 
court below should have given to the plaintiff a decree for the 
costs incurred in the appellate court also. The learned Subordi- 
nate Judge has thought that after the adjudication by the first 
court the position was made perfectly clear to the plaintiff, and 
when he took the matter up in appeal, he took it there at his own 
risk. He has accordingly disallowed the costs of the appellate 
court, and we do not think that he was wrong in this respect. 
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The second ground is that the plaintiff was entitled to his 
full costs. The learned Subordinate Judge has given the plaint- 
iff half af his full costs. We think that it would be fair to both 
parties to direct that they should receive and pay costs in pro- 
portion to success and failure in both courts. 

The learned Subordinate Judge has not given any pendente 
lite of future interest. As the claim was one for damages, and 
the amount of the loss suffered by the plaintiff was adjudged at 
the time of the judgment by the court, we think that no further 
interest pendente lite should be allowed. But at the same time 
there seems to be no reason why the plaintiff should not have his 
ordinary interest at the court rate of six per cent per annum on 
the amount of the decree till payment. We accordingly dis- 
miss the appeal and allow the cross-objection to this extent, that 
we modify the decree for the amount of damage decreed by the 
courts below and direct that the same should carry future in- 
terest at the rate of six per cent per annum. 

. The parties would receive and pay costs in proportion to 
their success and failure. 


Appeal dismissed 


S. A. DANGE AND OTHERS 
versus 
S. T. SHEPPARD AND ANOTHER* 


Contempt of Courts Act (XII of 1926)—Publication of general com- 
ment in newspaper not directly referring to pert played by accused 
—Whetber amounts to contempt—Test, to be applied. 


Matter published in a newspaper relating to the past life of 
an accused or to his antecedent character, particularly if it sug- 
gests an offence similar to that which he is charged, is contempt 
af court as it must tend to interfere with the fair trial of that 
charge. 

Contempt of court is not a matter of mere form or techni- 
cality but of substance, and the jurisdiction to punish for con- 
tempt has to be very carefully and cautiously exercised. Even 
if the observations on the subject-matter of 2 proceeding may 
be likely to interfere with the course of justice, the court may 
not interfere, if it is not satisfied that such comments were cal- 
culated to prejudice the fair trial. In re New Gold Coast Ex- 
ploration Co., [1901] 1 Ch. 860 followed. The test to be 
applied is whether the publication is likely to prejudice mankind 
im favour of or against a party before the case is finally heard, 
or whether it is likely to interfere with the due course of justice. 

*Cr. Misc. 96 of 1930 
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Where the case of the accused covered many subjects and 
movements of historical interest and during its pendency a news- 
paper published certain passages from a Government document 
which referred to the said subjects in general terms but contained 
no direct reference to the accused or their activities and there was 
no reasonable apprehension that the trial would be prejudiced 
nor was it suggested that the Editor and Publisher were actuated 
by any malicious motives against the accused, beld, that the 
publication did not amount to a contempt of court. 

The following judgment was delivered by 

SuLADMAN, J.—This is an application by six of the accused 
in the Meerut Conspiracy Case drawing the attention of the 
High Court to the issue of the “Times of India”, dated February 
25, 1930, pages 11 and 17, and praying that a notice be issued 
to the Editor, and the Printer and Publisher, of the said news- 
paper to show cause why they should not be convicted for con- 
tempt of court. 


If I had thought it a fit case for issuing notice to show 
cause, I would have directed this matter to be laid before the 
Hon’ble Chief Justice for the constitution of a Bench of three 
Judges, as has been done in the past in regard to contempt of court 
cases. But as I do not propose to take such a step, I think I have 
jurisdiction as a single Judge under Chapter I, Rule 1 (xiv), Sub- 
clause (b) of the High Court Rules to dispose of this application 
when there is no rule expressly requiring it to be made by a Bench 
of two or more Judges. Also as the application has been sent 
through the Superintendent of Jail, I can, according to the prac- 
tice of this Court, dispose of the matter in chambers without 
fixing any date for its hearing. The inherent jurisdiction formerly 
exercised is now expressly conferred by the Contempt of Courts 
Act XU of 1926. 


The issue referred to above reproduced a note issued by the 
Government of Bombay on the labour position in Bombay city. 
Objection is taken by the applicants not to any comments made 
by the Editor on that note but on three specific passages in the 
note itself which has been printed in extenso in the paper. The 
accused persons are being tried for an offence under Section 121-A 
of the Indian Penal Code and their grievance is that the publication 
of this note is likely to prejudice their trial. In paragraph 6 
of their application it is admitted that the subject-matter in the 
trial embraces many subjects and the movements in which the 
accused took part have become part of history, and 
it is impossible -for anybody to write about or comment on any 
labour or allied subjects without in some manner or other, direct- 
ly or indirectly referring to the issues in this case; 

and that 


oa 
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the case of the petitioners covers the origin and growth of mo- 
dern capital going back for centuries, revolutions in all parts of 
the world, social sciences, the whole field of sociology and state, 
the constitutions of several modern forms of state and several 
countries, including all the historical development of India and 
its offshoots for the last ten years. 

If the scope of the inquiry or defence is so wide, it cannot 
be expected that, while the trial is going on, public criticism 
on all the subjects mentioned above should be entirely withheld. 
General comment on these various matters or historical events, 
so long as they do not directly refer to the part played by the 
accused cannot be seriously objected to. Such criticism would 
not be a comment on pending proceedings at all nor would the 
publications of such comments ordinarily tend to interfere with 
the course of justice. The test to be applied is whether the pub- 
lication is likely to prejudice mankind in favour of or against 
a party before the case is finally heard, or whether it is likely to 
interfere with the due course of justice. Passage marked A-3 
deals with the infusion of communism into the labour move- 
ment. No doubt the note refers to the starting of a paper called 
the “Kranti” (Revolution), of which one of the accused is stated 
in the application to have been the Editor, refers to the forma- 
tion of a new Girni Kamgar Union, of which some of the accused 
are stated in the application to have been office bearers and also 
refers to efforts to bring about strikes with the object of destroy- 
ing capiral and establishing a labour raj; but it does not other- 
wise refer directly to the accused or any specific activities of theirs 
which would have a bearing on their alleged offence under Sec- 
tion 121-A. The passage refers to the position in general and is 
by no means a comment on the pending proceedings or any writ- 
ing likely to influence the result of that trial. I therefore do 
not think that this amounted to a contempt of the subordinate 


sessions court. 
Paragraph marked A-2 is as follows:— 


Tt is unfortunate that certain individuals are fastening upon 
the workers, deluding them with promises incapable of fulfil- 
ment and endeavouring to use the cloak of Trade Unionism as 
a mask for revolution. Such exploitation is disastrous to the 
working classes themselves and the Government desire to do 


everything possible to check it. 


If the context of the note had shown definitely that any of 
the accused in the conspiracy trial are meant by the words ‘cer- 
tain individuals’ who are aiming at revolution, it would un- 
doubtedly be a writing prejudicing the public against the accused 
concerned during the pendency of the proceedings and its pub- 
lication would haye amounted to a contempt. But even when 
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the whole note is read, it remains doubtful whether the indivi- 
duals referred to therein are necessarily the accused in the Meerut 
trial. They are certainly not mentioned by name at or about 


. the place where this passage occurs. It would not be fair to 


connect this passage’with the passage at another place in this long 
note to be mentioned hereafter. On the whole, I think that 


= this is an ambiguous expression of opinion which cannot be con- 


sidered to relate necessarily to any of the accused in the Meerut 
trial. It is therefore unnecessary to take cognizance of it. 
The passage marked A-1 is slightly more definite and is in 


a the following words:— 


The abstention of the Bombay Textile Labour Union threw 
into relief the activities of the Girni Kamgar Union, more parti- 
cularly as several of the leaders of that Union had been arrested 
in connection with the Meerut case. While the public itself 
felt that the communal riots in the early part of the year had 
been fomented by the activities of these seme leaders in stirring 
up animosity against the Pathans who helped to break the oil 
workers’ strike. 


The reference in the note to the leaders of the Union who 
were arrested in connection with the Meerut case as having foment- 
ed the riots was not proper, as the Meerut case is still proceeding. 
It unquestionably implies the suggestion that these persons have 
fomented the communal riots. Matter published in a newspaper 
relating to the past life of an accused or to his antecedent character, 
particularly if it suggests an offence similar to that which he is 
charged, is contempt of court as it must tend to interfere with 
the fair trial of that charge. Publishing such matters in reference 
to the parties of a pending prosecution is likely to exercise a pre- 
judice against them in the minds of the public, and it is incum- 
bent on courts of justice to preserve the minds of the public from 
being prejudiced against the accused before the trial is concluded. 
The reproduction of this passage therefore amounts to a contempt 
of court. 


But the contempt of court is not a matter of mere form or 
technicality but of substance, and the jurisdiction to punish for 
contempt has to be very carefully and cautiously exercised. It is 
well settled that when the offence is technical or of a slight or 
trivial nature the court may condone it. Even if the observations 
on the subject-matter of a proceeding may be likely to interfere 
with the course of justice and may technically amount to contempt, 
the court may not interfere, if it is not satisfied that such com- 
ments were calculated to prejudice the fair trial. In In re Clemens, 
Jessel M. R. remarked: - 

In my opinion although as I say there is here that which is 
technically a contempt, and may be such a contempt as to be 
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of a serious nature, I cannot think there is any such interference 
or any such fear of any such interference with the due conduct 
of this action, or any such prejudice to the defendant who is 
applying here, as to justify the court in interfering by this sum- 
mary and arbitrary process. 

In re New Gold Coast Exploration Company’. 


There is no affidavit in support of the application; but as 
I do not propose to issue any notice to show cause, I do not think 
it necessary to call for affidavits. The proprietors might or 
might not have been actually aware of the publication of the note, 
but the Editor and the Printer and Publisher must be presumed 
to have knowledge of it. The note however is not any editorial 
comment, but is apparently a faithful and bona fide reproduction 
of a communication issued by the Government of Bombay. There 
is no reason to imagine that in reproducing it the Editor and the 
Printer and Publisher of the “Times of India” had themselves 
any intention of prejudicing the trial. Such communications are 
usually printed and published in the ordinary course of business. 
There cannot be any reasonable apprehension that the Sessions 
Judge ic trying the case or the assessors would be in any way 
prejudiced by what the Government of Bombay has thought or 
what the “Times of India” has published. Nor is there any rea- 
sonable apprehension that witnesses who have to depose as to facts 
would be influenced by the opinions held by others. It is not 
suggested in the petition that the Editor and the Printer and 
Publisher of the “Times of India” themselves were actuated by 
any malicious motives against the accused in reproducing it. 


Having regard to all these circumstances, I do not think that 
this is a fit case in which notice to show cause should be issued; 
but at the same time it is necessary that the Editor and the Printer 
and Publisher should be warned so as not to comment in future 
on the proceedings of the criminal trial or the antecedent history 
or character of the accused in any way likely to prejudice the 
minds of the public in favour of or against the prosecution or 


any of che accused. 

In case either the Editor or the Printer and Publisher named 
in the application desire to dispute their connection with the said 
paper or challenge my conclusion, it would be open to them to 
apply for a re-hearing, as I am disposing of this matter only 
ex parte. 

I accordingly order that only the warning referred to above 
should be sent to them by the Registrar. 

*[1901] 1 Ch. 860 at 864 : 
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GOKU” PRASAD (Decree-bolder) 
Versus 
MUZAFFAR MIAN (Jud gment-debtor)* 
Practice—Civil Court conttrnes sitting beyond 4 o’clockh—Witbout i- 
forming party when case would be beard—Order passed ex parte— 
To be set aside. 

Where the decree-holder, having had no information when his 
case was likely to be heard, waited till 5 o'clock in the afternoon 
on the day fixed for hearing of objections of the judgment-debtor 
then went away and on the next court day the decree-holder was 
absent as he thought that his case would be taken up on a Satur- 
day but the court refused to grant an adjournment and 
an ex parte order, beld, that the Subordinate Judge should have 
allowed the decree-holder’s application made subsequently, for the 
setting aside of his order, and heard the objections of the judg- 
ment-debtor in the decree-holder’s presence, The Civil Courts 
should not ordinarily sit after 4 o'clock. 


Frrst APPEAL from an order of Basu Ram Ucrau Lat, 
Subordinate Judge of Basti. 


Jwala Prasad Bhargava for the appellant. 
The respondent was not represented. 
The judgment of the Court was delivered by 


Muxerji, J.—This is a decree-holder’s appeal and arises un- 
der the following circumstances, The decree-holder, one Gokul 
Prasad, got certain properties of the judgment-debtor attached 
in execution of his decree. The judgment-debtor objected to 
the attachment on certain grounds. March 31, 1928, Saturday, 
was fixed for the hearing of the objection. The case was not 
taken up that day and the decree-holder, having waited till 
5 o'clock in the afternoon, went away. Upto 5 o’clock he had 
no information when his case was likely to be taken up. The 
next court day was April 2, 1928 being a Monday. On that 
day, the case was called on. -The decree-holder’s pleader stated 
that his client was not there and he asked for an adjournment. 
The court refused to grant an adjournment and thereupon the 
pleader retired. The judgment-debtor’s objections were heard 
ex parte and were allowed on April 12, 1928. The decree-holder 
asked the court to set aside the ex parte order passed on April 2, 
1928 and to re-hear the case. The next day the learned Judge 
rejected his application by a short order and this is the order which 
is complained of. 

*F. A. F. O. 102 of 1928 
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A notice was issued in this Court to the respondent, the judg- 
ment-debtor, but he has not appeared. It appears to us that the 
learned Subordinate Judge should not have continued his sitting 
in court beyond 4 o’clock without telling the litigant public what 
was going to be done with the cases which were not likely to be 
taken up cn that day. The utmost limit fixed by this Court for 
the Subordinate Judge’s sitting is 4 o’clock. It is possible that 
in some circumstances a Subordinate Judge might be justified in 
continuing beyond 4 o’clock the hearing of the case the hearing 
of which zas already started or he may take up a fresh case, with 
the consent of parties, but it would be too much to expect that 
the litigants should wait, to indefinite hours, without being told 
when their cases are likely to be taken up. In this case we have 
got the affidavit of the appellant that he waited upto § o’clock and 
he was never told that his case would be taken up the next court 
day. Saturdays being the usual days set apart for hearing of 
“miscellaneous cases” like the present one, the appellant may very 
well have thought that his case would be taken up on the next 
Saturday, being a court day. In any case there is a good deal of 
justification in the appellants’ complaint that he did not hear 
even at 5 o'clock in the evening, when his case was likely to be 
taken up. 


In the circumstances, we think that the learned Judge should 
have set aside his order of April 2, 1928 and heard the objection 
of the judgment-debtor, in the presence of the decree-holer. We 
set aside the order of April 13, 1928 and direct the court below 
to take up the objections of the judgment-debtor afresh and hear 
the same in the presence of the decree-holder. Costs here and 
hitherto will abide the result. 


MAN SINGH and orHers (Defendants) 
versts . 
RAM LAL alias BHURIA AND OTHERS (Plaintiffs) * 
Civil Procedure Code, Or. 21, Rule 15—Mortgage-decree—Execution of 
—Property purchased by decree-bolders in lien of joint decretal 
amount for benefit of plarntiffs and pro forma defendants—Suit by 
heirs of pro forma defendants for recovery of their share. 

In execution of a mortgage decree obtained by plaintiffs on the 
allegation that they were members of a joint Hindu family and 
that other members were impleaded as pro forma defendants, 
plaintiffs purchased the mortgaged property in lieu of the decretal 

*L. P. A. 54 of 1927 


Crm 


1929 





GoxuL 


Mnkerji, J. 


Qy 


1929 





Octòber 18 





3 


au 


672 GH COURT [19304 


amount. Within twelve years the heirs of the pro forma defend- 
ants filed the present suit to recover their share of the property. 
Held, that when the property was purchased in lieu of the joint 
decretal amount it was for the benefit of the then plaintiffs and 
the pro forma defendants. The property must be deemed to have 
been purchased on behalf of all the joint decree-holders, The 
present defendants must be taken to hold the property on behalf 
of all the beneficiaries. Ganga Sabai v. Kesri, I. L. R. 37 All. 545 
=13 A. L. J. R. 999 followed. 

APPEAL under Section 10 of the Letters Patent, from a 
judgment of the Hon’BLE Mr. Justice DALAL, reversing a decree 
of S. N. Duse Esq., Subordinate Judge of Muttra, who reversed 
a decree of Basu GopaL CHAND SHARMA, Munsif. 


Uma Shenker Bajpai for the appellants. 
Narain Prasad Asibena for the respondents. 
The Court delivered the following judgment:— 


Admittedly a mortgage decree was obtained by some of the 
plaintiffs on the allegation that they were members ‘of 4 joint 
Hindu family, and the other members were impleaded as pro 
forma defendants. In execution of that mortgage-decree the mort- 
gaged property was purchased by the plaintiffs in lieu of the 
decretal amount. Within twelve years of that date the heirs of 
the pro forma defendants, who were then described as members of 
the joint Hindu family, instituted the present suit to recover their 
share of the property. The suit was dismissed by the District 
Judge but has been decreed by a learned Judge of this Court who 
has come to the conclusion that the defendants cannot be allowed 
to go back upon their former admission. It seems to us that 
when the property was purchased in lieu of the joint decretal 
amount it was for the benefit of the then plaintiffs and the pro 
forma defendants. The property must be deemed to have been 
purchased on behalf of all the joint decree-holders. The present 
defendants must be taken to hold the property on behalf of all 
the beneficiaries. This view is supported by the ruling of their 
Lordships of the Privy Council in Ganga Sabai v. Kesri' and 
subsequent cases. We, therefore, think that the decree passed by 
the learned Judge of this Court „was right. The appeal is dis- 
missed with costs. 

Appeal dismissed 
L L. R. 37 AIL 545=13 A. L. J. R. 999 
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ROOPJI anv Sons (Plaintiffs) 
versus 
DYER MEAKEN anp Co. Lp. (Defendents)* 


Vendor end T T OE asi by vendor to pey brokers 


commission for finding purc pletion of sale directly 
with the purchaser found by the broker—Claim of brokerage— 
Position and rights of broker—Quantum meruit, principle of— 
Inapplicability of. 

Where a contract is arrived at between a house owner and a 
broker for finding a purchaser, the house owner agreeing to pay 
ane the purchase money as remuneration, the broker is 
enti to receive his fee, when the sale of the house has actually 
taken place in favour of the said purchaser, upon his finding the 
purchaser, even though the negotiation or completion of the sale 
between the buyer and the seller may not have taken place through 
the direct intervention of the broker. 


Generally speaking, the broker is the middleman between the 
perties, but his exact position may be defined or limited by the 
terms of the contract and his right to remuneration for any 
work done by him is dependent upon the terms of the contract 
and upon his fulfilment thereof. In order that the agent be 
entitled to receive remuneration from the principal for any work 
done, it is not absolutely necessary in each case that the whole 
of the transaction should be done to a finish by him or through 
his intervention. In a proper case an agent may be entitled to 
receive remuneration even though the principal has got no 
benefit. 

Where the introduction is the foundation on which the nego- 
tistion proceeded, and eventually ripened into sale, the intro- 
ducer is entitled to the fruit of his labour. The real test is 
whether the vendor and the purchaser were brought together 
by the agent acting in the matter either for one or the other 
er for both. 

A liability by implication is excluded by the contract being 
express. In cases where the plaintiff ties himself down by the 
express terms of an agreement, his claim cannot be founded on 
quentum meruli, as there cannot be an implied contract when 
there was an express contract. 

Burchell v. Gowrie, [1910] A. C. 614, Fisher v. Drewett, 48 
L J. Ex. 32, The Municipal Corporation of Bombay v. Cuverji 
Hiji, I. L R. 20 Bom. 124, Wilkinsom v. Martin, [1837] H. C. P. 
5, Martin v. Tucker, [1835] 1 Times L. R. 655 and Lott v. Outh- 
waite, [1893] 10 Times L. R. 76 followed. 


SECOND APPEAL from a decree of Banu AGHORE NATH 
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Muxeryi, Additional District Judge of Meerut, reversing a decree 
of MauLv Axis NoMant, Munsif. 
M. N. Raina (with him Kailas Nath Katju) for the appellants. 
Ram Nama Prasad for the respondents. 
The judgment of the Court was delivered by 
NIAMATULLAH, J.—This appeal is directed against a decree 
of the learned Additional District Judge of Meerut in a suit for 
recovery of Rs.1,750 on a contract of brokerage. 


The plaintiffs are a firm of general merchants, auctioneers 
and commission agents who carry on their business at Meerut 
through Mr. Roop Ram their managing partner. The defendants 
are a registered company with their head office at Solon, and owned 
a bungalow No. 22 known as “the Belvedere” situate on the 
Ordinance Row, near the Mall in Meerut Cantonments. The 
plaintiffs, having come to know that the defendants intended to 
sell the aforesaid house, offered their services to the defendants to 
find a purchaser. The defendants accepted the offer and agreed 
to pay the plaintiffs a commission or brokerage at the rate of 
Rs.5 per cent. Originally the defendants had fixed the price at 
Rs.30,000 free of all charges, but the price was raised from 
Rs.30,000 to Rs.35,000 at the suggestion of the plaintiffs. The 
plaintiffs came to know that the Controller of Military Accounts at 
Meerut was desirous of purchasing a commodious house for locating 
his office. On August 28, 1924, the manager of the plaintiffs’ firm 
had an interview with an official of the Controller’s office. He 
wanted to see the Controller but Col. Peacock refused to see him 
and refused to negotiate through the plaintiffs. He then advised 
the defendants to write to the Controller direct. On June 10, 
1925, the house was purchased by the Controller of Military Ac- 
counts from the defendants for Rs.35,000. 

The present suit was instituted in the court of the Subor- 
dinate Judge of Meerut on December 18, 1925, for recovery of 
Rs.1,750 being the amount of brokerage on the purchase money 
at the rate of Rs.5 per cent. 

The defendants contested the suit on the ground that the 
sale in question was not brought about by the plaintiffs, that there 
was no agreement for payment of any commission to the plaintiffs 
for tbis purchase, that the sale was made by the defendants direct- 
ly with the Controller of Military Accounts and that the plaintiffs 
had no hand in it. 

The transaction has been described by the defendants in para- 
graphs 12 and 13 of their written statement: 

Paragraph 12. 


On May 29, 1924, the plaintiffs addressed a letter to the defend- 
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ants’ agents at Meerut suggesting some arrangement for the sale 

of the defendants’ house at Meerut. The defendants wrote back 

in -eply that if the faintiffs conld secure a purchaser at a rea- 

sonable price they would gladly pay them 5 per cent commission. 
Paragraph 13. 


The defendants at first put down Rs.30,000 net as the mini- 
mum price free of all charges and subsequently raised the fi- 
gure to Rs.35,000 net rree of all charges. 


The court of first instance gave the plaintiffs a decree for 
Rs.1,500 and dismissed the claim for Rs.250. The judgment 
proceeds upon the findings that the plaintiffs were acting as the 
agents of the defendants in the matter of securing a purchaser, 
that they had advertised for the sale of the house, that they had 
brought to the notice of certain officials in the office of the Con- 
troller of Military Accounts that a house of the defendants was for 
sale, that though the head of the department was not approached, 
the plaintiffs had approached the officials “next below him” and 
that the plaintiffs’ intervention led to the purchase of the house, 
even though the negotiations and the final completion of the sale 
had not been made through them. The trial court observed:— 


I think the plaintiffs did approach the purchaser, though not 
directly to (sic) the Controller, Military Accounts but to (sic) 
the officer next below him, there being evidence to show that 
the Controller was not approachable by ordinary persons of the 
plaintif? type . The defendants’ theory cannot be accept- 
ed that the bargain had cropped up of its own motion and that 
plaintiffs, getting the scent, were only officious in picking up 
the business. 

It may be noticed here that the trial court disallowed a part of 
the claim on the ground, that the defendants had agreed to pay 
commission if the house was sold for Rs.30,000 and that there was 
no agreement for payment of commission or brokerage on the 
additional sum of Rs.5,000. 


The defendants appealed and the plaintiffs filed a cross-ob- 
jection. The lower appellate court allowed the defendants’ appeal 
and dismissed the plaintiffs’ cross-objection. The lower appellate 
court was of opinion that the entire case hinged upon the deter- 
mination af the question as to whether the Controller of Military 
Accounts purchased the house “Belvedere” through the plaintiffs 
or otherwise, and came to the conclusion that the plaintiffs had 
failed to establish that they had negotiated the purchase with the 
Controller. Emphasis was laid upon the fact that the plaintiffs 
had not negotiated directly with Col. Peacock, and that indeed 
they had no access to him. <A letter written by Col. Peacock on 
this subject was treated as conclusive. 


We are of opinion that the learned Judge has misread the 
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evidence and has failed to apply the correct law to the facts, ad- 
mitted or proved. 

The basis of a claim for brokerage must initially be found 
in a contract of agency. In order to determine the liability of 
the defendants, the questions which emerge for decision are:— 
What was the contract, if any, between the parties? and whether 
the terms of the contract had been fulfilled in this case? If 
the contract has not been fulfilled in its entirety, a further ques- 
tion may arise as to whether the plaintiffs are entitled on an 
implied contract to recover on quantum: mernif? 

The terms of the contract have to be collected from the 
letters, which passed between the parties—letters which have not 
been considered at all or at any rate—not sufficiently appreciated 
by the Additional District Judge. It is abundantly clear from 
these documents that the contract between the parties was that 
the plaintiffs should find a purchaser for the defendants. On 
June 11, 1924, the defendants, in answer to a letter of the plaintiffs 
dated May 29, wrote as follows:— 

Please let us know the particular arrangement made by you 
with regard to the sale of our Meerut house. We cannot under- 
take to sell only through your goodselves. If you can find us a 
purchaser at 2 reasonable figure we will gladly pay you 5 per 
cent commission. 

The above would indicate that commission or brokerage at 
the rate of 5 per cent was payable upon the purchase money, 
irrespective of the amount, and amount has not so far been in- 
dicated. The plaintiffs wrote back on June 12, 1924: 

We have got two, three purchasers in our hand and we think 
that they will buy at desirable price, so please let us know how 
much you want for your building, then you will take the offer 
from buyers because first, owner must give figure. 

In reply to this letter, the defendants stated that they wanted 
Rs.30,000 free of all charges for their property at Meerut. 


On August 23, 1924, the plaintiffs wrote the following 
letter: — 


With reference to your letter No. 1814-G, dated June 14, 
1924, we have advertised the sale of your bungalow Belvedere 
No. 22 by our brokers’ handbills. So we heve got few offers 
and the purchaser ideas (sic) seem to pay the near amount at 
present. We have put the price Rs.35,000 and we hope the 
sale will complete early. Officer Commanding office of Mili- 
tary Accounts and Messrs. Kishan Lal Jaini, agent B. O. C. Petrol 
and Elgin Mills are also purchasers and they might write you 
direct regarding the same. So please ask them the price quoted 
above and direct them to have further correspondence with us. 
Besides them, we have some more purchasers but they will return 
in September or early in October from hills, 


A.L, J. B HIGH COURT 677 


This was replied to on August 27:— 

We are obliged for your letter of the 23rd instant and note 
therefrom that you have placed 2 minimum of Rs.35,000 net on 
our property at Meerut. We therefore cancel our letter No. 
1314-G dated June 14, 1924, placing the minimum of Rs.30,000 
net. 

On August 28, 1924, the plaintiffs sent another letter to the 
defendanis:— 

Our manager had been in the C. M. A. office today and they 
asked him to show the authority for sale and other necessary 
papers concerning the bungalow, so that they may consult with 
their legal advisers and satisfy themselves in every respect. We 
told them that the company will take Rs.5,000 in advance as 
soon as the matter is settled and the sale deed will be registered 
within 2 month’s time. As for vacating the bungalow, we have 
noz said anything to them but please let us know how long you 
will take to vacate the bungalow. In your letter No. 1461-G 
dated August 17, 1924, you mentioned Rs.35,000 as net amount 
you require but you beve not stated regarding onr commission 
at Rs.§ per cent on sale proceeds, so please confirm now to this 
effect. 

On August 28, letters passed between the defendants and 
the Controller of Military Accounts and eventually the house was 
purchased by the Controller, on June 10, 1925. In between, 
two other letters were addressed by the defendants to the plaint- 
iffs. Tke letter dated August 30, 1924 read as follows:— 

On receipt of your letter of the 23rd instant, we referred the 
matter to the Controller of Military Accounts, Meerut Can- 
tonments, who, in reply, writes:—“In reply to your letter of 
August 28, regarding ‘Belvedere’ I write to say that I 
have neither seen Messrs. Roopji and Sons nor have they offered 
ms the place on your behalf. ‘Their letter to you, therefore, 
contained a direct mis-statement and I do not propose to have 
any communication either with or through them.” 

You wrote on the 28th saying your manager had been in the 
C. M. A. Office on the 28th and yet the Conraden y writes as 
above on the 29th. 


The next letter is dated September 15, 1924:— 

Your letter of the 12th instant. We regret we cannot ac- 
cept your claim. The Controller of Military Accounts wrote 
to us saying that be bad never seen your firm nor bad be been 
offered the place by you. 

The effect of the last two letters was that the plaintiffs were 
faced with a contra temps. The lower appellate court ignores the 
previous correspondence and builds its findings entirely upon the 
last twe letters. There was no warrant for this course. 

Upon a correct reading of the documentary evidence, the 
following conclusions are forced upon us:— 
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1. The defendants had employed the plaintiffs as their agent 
or broker that they should find a purchaser. 


2. At the suggestion of the defendants, the price for the 
house was raised from Rs.30,000 to Rs.35,000. 


3. The defendants had contracted to pay the plaintiffs Rs.5 
per cent as commission or brokerage on the purchase money. 


4. The plaintiffs had asked the defendants to directly cor- 
respond with the Controller of Military Accounts and that nego- 
tiations for purchase and sale between the defendants and the 
Controller proceeded upon the plaintiffs having introduced the 
Controller of Military Accounts as a possible purchaser. 


The oral evidence on the record is equally clear and conclu- 
sive and shows the exact extent of the plaintiffs’ share in the trans- 
action of sale. It has been conclusively proved that the plaintiffs got 
handbills printed and circulated for the sale of “Belvedere”, that 
the manager of the plaintiffs’ firm went to the office of the Con- 
troller and saw Mr. Sen the Deputy Controller of Military Ac- 
counts, that he had a talk with Mr. Sen who asked him about 
the price, that Mr. Sen mentioned this fact to the Controller but 
that the Controller refused to settle the transaction through the 
plaintiffs. Mr. F. C. Beynen, manager of the defendants’ com- 
pany, states:— — 


I offered: to pay the commission to Messrs. Roopji and Sons 
on condition that he would sell my place as contained in my 
letter. He wrote to me first. They suggested certain nemes 
to us and we wrote to those people... . I came to know from the 
plaintiff’s letter dated August 23, 1924, stating that the Con- 
troller of Military Accounts was a likely purchaser of the build- 
ing. Before this letter came to me I had no idea of the C. M. A. 
letters dated August 28, 1924, from the plaintiff and the letter 
dated August 28, 1924, from the Controller reached me the 
same time, August 29, 1924. _ 


It appears, therefore, that immediately upon receiving in- 
formation from Mr. Sen that “Belvedere” belonging to the de- 
fendants was for sale—an information which Mr. Sen received as 
the result of his interview with plaintiffs’ manager—the Controller 
of Military Accounts wrote to the defendants on August 28, 
1924, and that on the same day, the defendants, acting upon the 
instructions of the plaintiffs, also wrote to the Controller. It is 
therefore clear that the owner and the purchaser were not brought 
together by any fortuitous circumstance but through the media- 
tion of the plaintiffs. The plaintiffs were therefore causa cousens 
of the ultimate sale. 

Mr. Beynen continues:— 

In the letter Ex. D, I cannot say how the Controller came 


E 
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to know that our premises were for sale. I cannot deny on ostb 
that it was through the advertisement of the plaintiff thet Lt.- 
Col. ceme to know of the sale. I knew nothing about it. I got 
my information all through letters .. . . I meant that the 
price fetched should have a sufficient margin to cover all the 
charges. I put for Rs.30,000 and I admit that plaintiffs sug- 
gested me to put it st Rs.35,000. I agreed to it. 

The learned Additional District Judge was clearly in error 
in dismissing the plaintiffs’ claim upon the ground that the sale 
to the Controller had not been negotiated or finished through 
the intervention of the plaintiffs. This is the only data upon 
which the judgment proceeds and is manifestly wrong. Where 
a contract is arrived at between a house owner and a broker for 
finding a purchaser, the house owner agreeing to pay Rs.f per cent 
on the purchase money as remuneration—the broker is entitled 
to receive his fee, when the sale of the house has actually taken 
place in favour of the said purchaser, upon his finding the pur- 
chaser, even though the negotiation or completion of the sale 
between the buyer and the seller may not have taken place through 
the direct intervention of the broker or commission agent. 


Generally speaking, the broker “is the middle-man or inter- 
mediate negotiator between the parties” (Story’s Law of Agency 
page 25). But his exact position may be defined or limited by 
the terms of the contract. His right to’ remuneration for any 
work done by him is dependent upon the terms of the contract 
and upon his fulfilment thereof. In order that the agent be 
entitled to receive remuneration from the principal for any work 
done, it is not absolutely necessary in each case, that the whole 
of the transaction should be done to a finish by him or through 
his intervention. Indeed the authorities have gone to the length 
of holding that the agent may in a proper case be entitled to re- 
ceive remuneration even though the principal has got no benefit. 

Where the remuneration of an agent is payable upon the per- 
formance by him of a definite undertaking, he is entitled to be 
paid that remuneration as soon as be bes substantially done what 
he undertook to do, even if the principal acquires no benefit from 

(Bowstead’s Law of Agency, 6th edition 1919, page 201). 

The rule of law applicable to this case has been stated in a 
number of authorities and has been settled beyond doubt:— 

It is not necessary that the agent should actually complete 
the transaction but he must show that it was brought about as the 
direct result of his intervention. 

(Halsbury’s Laws of England, Vol. 1, page 194). 


In the leading case of Burchell v. Gourie’ the following ob- 
T1910] A. Q 614 
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servation occurs in the judgment of the Judicial Committee:— 

In the words of Erle, C.J., in Green v. Berlett, [1863] 14 
C. B. 681, if the relation of buyer and seller is y brought 
about by the act of the agent, he is entitled to commission, al- 
though the actual sale has not been effected by him; or in the 
words of later authorities, the plaintiff must shew that some 
act of his was the cewse censens to the sale: Tribe v. Teylor, 
[1876] 1 C P. D. 505 or was an efficient cause of the sale; Miller 
v. Redford, [1903] 19 Times Law Reports 575. 

Bramwell, L. J. held in Fisher v. Drewett’ that the current 
of modern opinion was to the effect that those who bargained to 
receive commission for introduction had a right to their com- 
mission as soon as they had completed their portion of the bargain, 
irrespective of what might take place subsequently between the 
parties introduced. In the Municipal Corporation of Bombay v. 
Cuverji Hirj? it was held that a broker was entitled to his com- 
mission, if the relation of buyer and seller was really brought 
about by him, although the actual sale had not been effected by 
him. - 

Green v. Barlett has been followed by the Indian Courts in 
a number of cases, which need not be enumerated and the prin- 
ciple laid down therein is clearly applicable to the case in hand. 

In Wilkinson v. Martin’ in summing up the case for the 
jury, Tindal, C.J. is reported to have made the following ob- 
servations:— 

The only question for you to decide on the evidence of both 
sides is, whether the sale really proceeded in effect from the fact 
of the plaintiffs’ acting as brokere—whether it really and subs- 

. tantially proceeded from their act, though they did not complete 

the contract. If it did, they will be entitled to your verdict 
but if very far or less than this was done, and there was only a 
mere introduction and the office of the agent or middle-man was 
never filled by the plaintiffs between the parties, then they will 
not be entitled to recover. 
It may be conceded that the mere fact of introduction may not 
be conclusive. But where the introduction is the foundation 
on which the negotiation proceeded, and the negotiation even- 
tually ripened into sale, the introducer is entitled to claim the 
fruit of his labour. ‘The real test is whether the vendor and the 
purchaser were brought together by the agent acting in the matter 
either for one or the other or for both. If the ultimate sale 
could not have taken place but for the introduction made by the 
agent, the latter is entitled to get his brokerage. 

It ought to be distinctly stated that the plaintiffs’ claim is 

not founded on quantum meruit. 


348 L. J. Ex. 32 'L L. R 20 Bom. 124 
t[1837] HOPS 
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Quentum meruit was an action on the case which was abo- 
lished in effect by the rules H. T. 1 William IV. 

This form of the claim was granted on a promise to pay the 

plaintiffs for doing a thing as much as they deserved or merited. 

In view of the case set up in the plaint and the facts admitted 

or proved. it was not necessary to complicate the trial by intro- 

ducing the question whether the plaintiffs were entitled to suc- 

ceed pro tento on quantum meruit. 


If the plaintiffs had carried out their part of the contract, 
they must succeed and a recourse to the fiction of an implied 
contract to pay, would be wholly unnecessary, and indeed the 
plaintiffs could not claim on the quantum meruit because they 
had chosen to tie themselyes down by the express terms of the 
agreement, (vide Lord Coleridge, C. J. in Martin v. Tucker. A 
liability by implication is excluded by the contract being express. 
In Lott v. Outhwaite’ Lindley, L.J. is reported to have remarked: 

It was said that there was an implied contract to pay the 
agent 2 quentum mersit for his services. The answer was that 
there could be no implied contract when there was an express 
contract, 

The lower courts were therefore not right in treating the 
claim as based on quentum meruit. 

We have already set out above that the plaintiffs’ claim is not 
founded on quantum meruit. The plaintiffs had found the pur- 
chaser. The bargain was struck at Rs.35,000, a figure which 
the plaintiffs had suggested and which the defendants had ac- 
cepted. It was at the instance of the plaintiffs that the defend- 
ants had offered that figure to the Controller of Military Accounts. 
The plaintiffs were in the circumstances entitled to claim remu- 
neration at Rs.5 per cent on the entire sum of Rs.35,000. 


The result is that we allow the appeal, set aside the decree 
of the lower appellate court and restore the decree of the trial 
court with this modification that the plaintiffs are entitled to 
Rs.1,750 as claimed. Plaintiffs must have their costs through- 
out. 

Appeal allowed 

*[1835] 1 Times L. R. 655 *[(1893] 10 Tima L R. 76 
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BHAYA LAL 
versus 
KING-EMPEROR* 


Indien Conrt-Fees Act (1870), Sec. 19(17)—"Petition prisoner? — 
What emounts to—Application by advocate on be. f of prisoner 
asking for adjournment of case—Exemption from court-fee. 

Where an application filed by an advocate on behalf of a 
prisoner stated that as the prisoner’s counsel would be absent 
from the station on certain dates, his case should be adjourned, 
beld, that the application should be regarded as a “petition by 
a prisoner” within the meaning of Sec. 19(17) of the Indian 
Court-Fees Act, 1870 and therefore it was not chargeable with 
a court-fee. - 

Jegernath Kaber v. Emperor, 65 I C. 553 and Emperor v. 
Maroti Teli, 45 L C. 158 ollowed. 


APPLICATION under Chapter 6, Rule 9. 

A. P. Pandey (for Sailanath Mukerji) for the applicant. 
Uma Shanker Bajpai (Government Advocate) for the Crown. 
The following judgment was delivered by 


Kine, J.—This is a reference for a decision whether a certain 
application filed by an advocate on behalf of a prisoner in jail is 
chargeable with a court-fee. 


The application in question was filed by an advocate on 
behalf of the prisoner on November 12, 1929, and purports to 
be from the prisoner himself. The application runs as follows:— 


- That my counsel will be absent from Allahabad between No- 
vember 14 and 21, 1929, both days inclusive. It is prayed that 
the above-mentioned case be not put up on the day’s list between 
the above-mentioned dates. 

The learned advocate, who appears on behalf of the advocate 
who presented the petition, has argued that the application is 
exempted from liability to court-fee under Section 19(17) of 
the Indian Court-Fees Act, 1870. This Clause runs as follows:— 

Petition by a prisoner or other person in duress or under res- 
traint of any court or its officers. i 

Undoubtedly the application in question is a petition on be- 
half of a prisoner, and the only question is whether it should be 
held to be a “petition by a prisoner” within the meaning of Sec- 

*Stamp Ref. in Cr. A. 486 of 1929 connected with Cr. (Govt) 
A. 710 of 1929. 
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tion 19(17). 

It is conceded that certain classes of applications made to 
the High Court on behalf of prisoners are in practice held not 
to be chargeable with court-fee, for example:— 

(1) Applications for bail on behalf of prisoners in jail. 

(2) Applications for summoning records of other cases which 
are required for arguing the prisoners’ appeal. 

(3) Applications for revision on behalf of prisoners in jail. 

Also it is conceded that appeals on behalf of prisoners in jail 
are admitted by this Court without payment of any court-fee 
although such appeals may not be signed by the prisoner in jail 
a come from the prisoner through the Superintendent of the 
jail. 

It appears to have been tacitly conceded, therefore, in view 
of the practice followed in such cases, that applications which are 
made on behalf of prisoners in jail are considered as equivalent to 
applications by prisoners. 

I have been referred to several reported cases in which this 
question has been considered by different High Courts. In the 
case of Jagarnath Kabar v. Emperor’ it was held by the Upper 
Burma Judicial Commissioner’s court that an application for bail 
signed only by the advocate of a prisoner is an application made 
by the prisoner himself, and under Section 19(17) of the Court- 
Fees Act it is not required to be stamped. ‘The view taken by the 
court was that an application made by the advocate of a prisoner 
should be treated as equivalent to an application by the prisoner 
himself. 

In the case of Emperor v. Maroti Tel? it was held by the 
Nagpur Judicial Commissioner’s court that a petition of appeal 
presented by a prisoner not personally but through his pleader 
is exempted from court-fees under Clause 17 of Section 19. 

In the case reported in [1924] A. I. R. (Rangoon) at page 
160 it was held by the Rangoon High Court that a petition of 
appeal or revision signed and filed by an advocate or pleader on 
behalf of a prisoner under an authority signed by a prisoner need 
not bear a court-fee stamp. At the present day it is not necessary 
for the prisoner to give his advocate a written and signed autho- 
rity, but the reason for the decision still holds good, namely, that 
it is nonetheless 2 petition by a prisoner because it is filed on his 
behalf by an advocate. 

I agree to the view taken by the courts in these cases. In 
interpreting a fiscal statute the court is entitled to demand that 
the liability of the subject should be clearly established, and in 
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the present case I see no reason why the maxim “qui facit per 
alium facit per se” should not be applicable. No cases have been 
shown to me in which a contrary view has been held. 


It has been argued by the learned Government Advocate 
that, although the petition purports to be on behalf of the pri- 
soner, practically it is in the interests of the advocate himself. 
He contends that the petition was not really in the interests of 
the prisoner because it meant that the hearing of his appeal would 
have to be adjourned and that therefore he would not have a 
chance of release from jail so soon as he would otherwise have 
done. I am not prepared to accept this contention because when 
a prisoner appoints an advocate to conduct his appeal he pre- 
sumably wishes the advocate to do so personally. If the advocate 
appointed is for some reason unable to appear on certain dates 
and desires that the appeal should not be heard during his absence 
I think that he would be considered to be acting in the interests 
of his client if he asks for an adjournment in order to enable him 
personally to argue the case as desired by his client. In the pre- 
sent case although the advocate’s personal convenience was no 
doubt partly responsible for the application I am not prepared to 
hold that the application was not made, partly at least, in the 
interests of the prisoner. 

In my opinion, therefore, the application in question should 
be held to be made “by the prisoner” although it was actually 
presented through his advocate on the prisoner’s behalf. It fol- 
lows that under Section 19(17) the application is not chargeable 
with any court-fee and I decide accordingly. 


ADIT NARAIN SINGH (Defendent) 
VETSHS 
MAHABIR PRASAD SINGH anp ormers (Plaintiffs) * 


j, Bere Tenancy Act (I of 1901), Sec. 79—Sudt for ejectment by tensnis 
—When does not lie under—Defendent’s possession not on bebalf 
of whole body of co-sherers—Secs. 34 and 58, applicability of. 

In plaintiffs’ suit for ejectment of defendants the lower ap- 
pellate court found that plaintiffs were recorded as fixed-rate 
tenants in 1911 settlement and that although defendants were 
co-sharers along with two others, they had been in separate cul- 
tivatory possession of different fields for periods varying between 
four and seven years. Held, that the possession not being by or 
on behalf of the whole body of co-sharers, no suit for ejectment 
could be brought by the tenants under the provisions of Sec: 79 

*L. P. A. 80 of 1927 
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of Act If of 1901. The Sections under which plaintiffs could 
sue to eject defendants were Secs. 34 and 58 as had been held in 
Balli v. Nanbat Singh, 9 A. L. J. R. 771 and Jegerdeo Singh v. 
Ali Hammad, 16 A. L. J. R. 249. Chedda v. Achhu Singh, 22 
A. L J. R. 570 followed. 
APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sre Mr. Justice IQBAL AHMAD. 


Haribsns Sabai for the appellant. 
Narain Prasad Astbana for the respondents. 
The judgment of the Court was delivered by 


BENNET, J.—These are three connected Letters Patent Appeals 
each brought by a defendant against decrees of a learned single 
Judge of this Court confirming the decrees of the lower appellate 
court for the ejectment of the defendants. The three suits were 
brought by the plaintiffs as fixed-rate tenants. It was argued 
in the first place that the plaintiffs were not fixed-rate tenants. 
The plaintiffs were persons who were recorded in the 1911 settle- 
ment as fixed-rate tenants of land in pargana Kaswar Raja, district 
Benares. Under U. P. Act VI of 1915, Section 4(4) there is a 
definition as follows:— 

A fixed-rate tenant means a tenant who has been recorded as 
a fixed-rate tenant in the record of rights 

The rest of the definition does not concern the plaintiffs, as they 
have been recorded as fixed-rate tenants in the record of rights. 
It was argued by the learned counsel for the appellant that this 
definition merely raised a legal presumption that the plaintiffs 
were fixed-rate tenants. We consider that the definition clearly 
shows that the plaintiffs are fixed-rate tenants and that there is 
no question of mere legal presumption. It was of course open 
to the appellant to show that the fixed-rate tenancy had termi- 
nated in one of the ways by which fixed-rate tenancies are ter- 
minated under Act II of 1901 which has been applied to this 
pargana Kaswar Raja by Section 6 of Act WI of 1915. The 
appellant claims that the tenancy had terminated by dispossession 
by the land-holder and that the period of dispossession had ex- 
ceeded the six months within which a suit for dispossession must 
be brought under Section 79 Act I of 1901. ‘The finding of fact 
by the lower appellate court which is binding on this Court in 
second appeal was as follows:— 

In my opinion plaintiffs have failed to prove that the con- 
tending defendants (i.c., the appellants) hold as tenants of Jag- 
damba Prasad, and the only fact which is proved is that these 
defendants have been in cultivyatory possession of the land for 
periods varying between four and seven years. 


It was further found by the lower appellate court: 
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686 HIGH COURT _ [1930] 


Cm Tt must be held that Har Shankar, Badri Narain and Adit Narain 
Nahe respectively are each in separate possession of different fields. 
It is to be noted that these three persons (who are the appellants) 
Aor NAM are co-sharers in this mahal and along with them there are two 
¥. other co-sharers Jaisri Singh and Ballu Singh. It was claimed 
Manann for the appellants that all these co-sharers were members of a 
Geen joint Hindu family and that that joint Hindu family through 
different representatives cultivated all these holdings. The find- 
ing of fact of the lower appellate court is that this was not s0, but 
that these three persons, Har Shankar, Badri Narain and Adit 
Narain, were in separate cultivation of the different holdings. 


Accordingly, following the ruling of Chedda v. Achbu Singh’ 
we hold that the possession not being by or on behalf of the whole 
body of co-sharers, no suit for ejectment could be brought by the 
tenants under the provisions of Section 79 of Act O of 1901. 
The sections under which the plaintiffs can sue to eject the ap- 
pellants are Sections 34 and 58 as has been held in Balli v. Neubat 
Singh’ and Jagerdeo Singh v. Ali Hammad’. Accordingly we 
consider that the decree of the learned single Judge of this Court 
was correct and we dismiss these appeals with costs. 

Appeal dismissed 


42 A. L. J. R. 570 19 A. L J. R. 771 
$ tis A L. J. R 249 
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Cm i PANCHAM SINGH AND ANOTHER (Pleintiffs) 
1929 , - PEII 
TET BALAK RAM ann oTHErs (Defendents)* 
—— Transfer of Property Act (Act IV of 1882), Sec. 41—W ben transferees 
Baxma, J. protected under—Person allowing another to bold ont as owner of 
f estate—T bird person purchasing from a owner—When real 
owner cannot recover «pon bis secret tithe. 

Where one man allows another to hold himself out as the owner 
of an estate, and a third person purchases it for value from the 
apparent owner in the belief that he is the real owner, the man 
who so allows the other to hold himself out shall not be permitted 
to recover upon his secret title, unless he can overthrow that of 
the purchaser by showing either that he had direct notice or some- 
thing which amounts to constructive notice of the real title, or 
that there existed circumstances which ought to have put him 

_ upon an inquiry that, if prosecuted, would have led to a discovery 
of it. Kbweje Mohd. Kben v. Mobd. Ibrahim, I. L. R. 26 All. 
490 referred to. 


SECOND APPEAL from a decree of L. S. WHITE Eso., District 
Judge of Cawnpore, modifying a decree of Basu Sanoop NARAIN, 
*S. A. 240 of 1927 
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Second Subordinate Judge. 

Kailas Nath Katju for the appellants. 

Peary Lal Banerji for the respondents. ~ 

The judgment of the Court was delivered by 

BANERJI, J.—This is a plaintiffs’ appeal in a-suit for posses- 
sion of certain property. ; 

At page 14 of the paper book will be found the pedigree of 
the plaintiffs’ family. The present laintiffs are relations of one 
Gulab Singh who died in or about de year 1886. Mst. Kenchan 
Koer, widow of Gulab Singh, obtained possession of zamindari 


property and the property now in suit, and it is found by the 


courts below that she obtained possession in lieu of maintenance. 
She transferred some of her property, but as regards the property 
in suit she, by an application to the revenue courts, got the name 
of her cousins entered in the revenue papers. The defendants 
are transferees from the cousins of Mst. Kenchan Koer. 


The court of first instance decreed the plaintiffs’ claim. The 
lower ap te court dismissed a portion of the claim on the 
ground that the transferees were protected under Section 41 of 
the Transfer of Property Act. 


The plaintiffs have come up in appeal before us. 

The learned Judge found that 
the person interested within the meaning of Section 41 was Mst. 
Kenchen Koer, and further held that on the date of the transfer 
by her cousins she had the right of possession and she was the 
only person entitled to consent or withhold consent to possession 
by others. The learned Judge held that’ the conditions of Sec- 
tion 41 were satisfied by the consent which he considered to have 
been given by Mst. Kenchen Koer and that the defendants were 
protected under Section 41. 


We are unable to accept the view of the law which was ac- 
cepted by the learned District Judge. In the case of Khwaja 
Mobemmaed Kben v. Mubemmad Ibrahim a Bench of this Court 
has stated as follows:— 

The Privy Council has laid down the principle upon which 
Section 41 of the Transfer of Property Act is founded in the case 
of Rem Coomar Koondoo v. Jobn end Maria McQueen, [1872] 11 
B. L. R. 52. Their Lordships say as follows:—It is a principle 
of natural equity which must be universally applicable that where 
one man allows another to hold himself out as the. owner of an 
estate, and a third person purchases it for value from the appa- 
rent owner in the belief that he is the real owner, the man who 
so allows the other to hold himself out shall not be permitted 
to recover upon his secret title, unless he can overthrow that of 

L L R. 26 All. 490 
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Gr. the purchaser by showing either that he had direct notice, or 
J92 something which amounts to constructive notice of the real title, 
e or that there existed circumstances which ought to have put him 

Pii ani upon an inquiry that if prosecuted would have led to a discovery 
INGH of it. 


Batax Rax Applying the principles so stated the person who is estopped 
ean) from questioning the transfer made to a bona fide transferee must 
*" be deemed to be Mst. Kenchan Koer, as she was the person in- 
terested within the meaning of Section 41. The plaintiffs do not 
claim title under Mst. Kenchan Koer, who had admittedly been 
in possession of the property in lieu of her maintenance as the 

Hindu widow of a joint Hindu family. 

Under these circumstances we are of opinion that the plaint- 
iff? appeal must succeed. We allow it and restore the decree 
of the court of first instance with costs. 

Appeal allowed 


cari, POKHAR SINGH AND ANOTHER (Defendants) 

1930 Versus 

Feb. 11 DULARI KUNWAR AND ANOTHER (Plaintiffs) * 
Moema J. Family arrangement—W bat constitutes—Existence of dispute mot ne- 
BENNET, J. cessary—Trensfer of Property Act, Sec. S—Agreement not emount- 


ing to transfer within meaning of nor in contravention of Sec. 6(a) 
—No transfer of spes successionis—Parties acting on the agreement 
—Estoppel—Evidence Act (I of 1872), Sec. 115. 

One A died in 1893 leaving him surviving his widow B and four 
daughters C, D, E and F. On May 1, 1898 B and her daughters 
(who had been married excepting F, D having become a child- 
less widow) executed 2 document by which the immovable pro- 
perty of A then held by B was divided in five lots of equal value 
and one lot was taken by each excepting D. It was further 
agreed that if any of the’ sisters (other than D) died without 
male issue, her share would be taken by the other sisters exclud- 
ing D, but if any left a male issue, her share would go to the 
latter alone. On the same day two other documents were exe- 
cuted, one by D and the other by her sisters whereby D agreed 
to have cash maintenance and the sisters mortgaged their 
to the former as security for payment thereof. E died without 
male issue in 1900; F died in 1915 leaving a son who died in 
1925 leaving his widow, G, who succeeded to possession of his 
share under the guardianship of his father H; B died in 1919. 
The parties had all along acted on the agreement of 1898 and 
treated it as valid upto September 30, 1925 when the plaintiffs 
C and D brought the present suit against G and H claiming that 

*F. A. 295 af 1926 
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the agreement was invalid as B could not partition the property 
and that G had no right to hold any part of the property ori- 
inally belonging to A. . 

Held: (1) that the documents of 1898 were in the nature of 


a family arrangement and were, therefore, binding on the parties, ` 


“ although there-was no actual dispute between the parties at the 
date of these documents; Wiliems v. Williams, [1867] 2 Ch. 
A. C. 294, Helen Dasi v. Durga Das, 4 C. L. J. 323, Mitter Sain 
v. Data Rem, 24 A. L. J. R. 185, Dilipat Singh v. Kashi Nath, 
24 L C. 542, Zsrif-un-nisa v. Shafiq-uz-xemen, 75 I. C. 626 and 
Sidh Gopal v. Beberi Lal, 25 A. L. J. R. 978 referred to. 

(2) t the arrangement of 1898 did not contravene Sec. 
6(a) of the Transfer of Property Act. There was no transfer 
of the chance of succeeding to an estate nor was there any trans- 
fer of a spes successionis which would be invalid by Hindu Law. 

Rengaswami Gounden v. Nachisppa Gosnden, 42 Mad. 523, 
Debi Prasad Chowdbury v. Golep Bhagat, I. L. R. 40 Cal. 721, 
Jatindra Moben_ Tagore v. Ganendra Moben Tagore, 9 B. L. R. 
377 (P.c.), Himmat Babedur v. Dhenpai Rai, I. L. R. 28 All. 
335, Rema Ayer v. Narayanasem Aiyar, A. L R. 1926 Mad. 209, 
Geuri Nath Kakaji v. Gaya Kuasr, [1928] A. L. J. R. 1174 (p.c.) 
and Amrit Nersyen Singh v. Gaya Singh, I. L. R. 45 Cal. 590 
referred to. i ; 

(3) that the plaintiffs were estopped from setting up their 
present claim. ; 3 

[Per BENNET, J.—The agreement did not amount to a transfer 

within the meaning of Sec. 5, Transfer of Property Act, so far as 
the daughters were con 

Fmst APPEAL from a decree of Basu Lacuma Narain, Sub- 
ordinate Judge of Pilibhit. 

B. E. O’Conor and Ums Shenker Bajpai for the appellants. 

Sir Tej Babadur Sapru, Iqbal Abmad, Mukbter Abmead, 
Kamalakanta Verma and R. N. Gurtu for the respondents. 

The following judgments were delivered:— 

Muxerji, J.—This appeal and First Appeal No. 301 of 1926 
arise out of the same judgment and the two appeals may therefore 
be decided jointly. . 

The facts are briefly these:-— 

DALIP SINGH (died 17-3-93) 
=Mst. Sundar Kuar 








wife, died 2-9-19 
| i | | 
Mst. Kalawati Kuar, Mst. Nennhi Kuar, Mst. Bodhi Mst. Dulari Kuar, 
died 1915 died childless Kuar, (widow) PHE. No. 1 
=Pokher Singh (husband) in 1900 Pif. No. 2 
| Deft. No. 1 


Sheoraj Singh, died 23-6-25 
=Mst. Jamna Kuer, Deft. No. 2 ; - 

The pedigree given above will explain the relationship that 
exists between the parties to the suit. Kuar Dalip Singh was a 
rich landed proprietor who died in 1893. He left him surviving 

87 
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his widow Rani Sundar Kuar and four daughters, namely, Mst. 
Dulari, Mst. Bodhi, Mst. Nannhi and Mst. Kalawati. Mst. Sundar 
Kuar died on September 2, 1919; Mst. Nannhi died in 1900; Mst. 
Kalawati died in 1915 and Mst. Kalawati’s son, Sheoraj Singh, died 
in 1925. ` 

On May 1, 1898 the mother and the four daughters, three of 
whom were already married (Mst. Bodhi’ had become a widow) 


‘ the fourth daughter Kalawati being yet unmarried, agreed in 


executing a document which has been described by the executants 
as 2 deed of partition. By this document the immovable pro- 
perty left by Dalip Singh was divided in five lots. We have 
been told that these were lots of equal value and this allegation 
has not been denied. One lot was taken by the mother and one 
lot by each of the three daughters excepting the widowed daughter 
Mst. Bodhi. The fifth lot which should have gone to Mst. Bodhi 
was taken by her sisters jointly. As Bodhi was a childless widow 
she did not like to take any share in the immovable property and 
she and her sisters agreed that the latter should give to the former, 
by way of maintenance, a sum of Rs.1,400 a year. The shares of 
property which fell to the lots of the three sisters were made 
security for the payment of the maintenance. It was further 
agreed that, if any of the sisters (other than Bodhi) died without 
male issue, her share would be taken by the other sisters exclud- 
ing Bodhi, but’ if any of these sisters died leaving a male issue, 
her share would go to her such issue alone. On the same day, 
namely, May 1, 1898, two other documents were executed, one 
by Mst. Bodhi and the other by her sisters. Mst. Bodhi agreed 
that she would have nothing but cash maintenance and the sis- 
ters mortgaged their property to Mst. Bodhi to secure her mainte- 
nance. 

The plaintiff’s case is that after the death of Mst. Nannhi 
Kuar, in 1900, her share was divided between Dulari Kuar and 
Kalawati Kuer. On the death of Kalawati Kuar, the name of 
her son Sheoraj Singh was recorded. On the death of Sheoraj 
Singh, a dispute arose as to mutation and Mst. Jamna Kuar suc- 
ceeded in having her name recorded in the place of her husband. 
Sheoraj’s father, Pokhar Singh, defendant No. 1, and Mst. Jamna 
Kuar, Sheoraj’s widow, are in possession of the share of Kalawati. 
The plaintiffs, namely, Dulari and Bodhi Kuar, are entitled to 
Kalawati’s share in spite of the deeds of May 1, 1898. The 
plaintiffs also allege that the deed of partition was vitiated by 
the fact that Kalawati was a minor at the date of the execution 
of the document. They further allege that the deeds of 1898 
were valid only up to the lifetime of Sundar Kuar, but they 
were as of no effect after her death, specially as it was sought by 
that deed to create a new mode of succession which was opposed 
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to the Hindu Law. Under the Hindu Law the plaintiffs were en- 
titled to succeed to the share of Kalawati by right of survivorship 
and the defendants have no interest in the property. 


The defendant No. 1 contended that he had nothing to do 
with Kalawati’s property, that he was in possession of only one 
house and that it was his own property, having. been erected on 
his own land with his own money. The case of the defendant 
No. 2, inter alia, was that the deeds of 1898 were valid in law and 
were binding on the plaintiffs and that they’ were estopped from 
impugning their validity. She denied that Kalawati was a minor 
in 1898. 

The learned Subordinate Judge who tried the case held that 
Mst. Kalawati was not a minor at the date of the execution of the 
three documents of 1898, that the house property, which Pokhar 
Singh claimed as his own, was really his property and could not 
be claimed as the property of Mst. Kalawati As regards the 
deeds of 1898 the learned Judge was of opinion that they could 
not be treated as a family arrangement, inasmuch as there was 
no dispute in the family which might have required to be settled 
and that they were good in law upto the death of Mst. Sundar 
Kuar. As regards the claim of Mst. Bodhi the learned Judge was 
of opinion that, although her claim to recover possession of a half 
share in Mst. Nannhi’s property, on the latter’s death, failed in 
1908, she could claim that property again and the claim was not 
barred by Section 11 of the Civil Procedure Code. The Judge, 
however, held that Mst. Bodhi’s claim, as regards the share which 
had been allotted to her but which was not given to her, but was 
given to her sisters, was barred by Section 11, Civil Procedure Code. 
As re ards the plea that a part of the claim was barred by Section 
233(k) of the Land Revenue Act, the learned Judge held that 
so far as there was a partition of the property of Pilibhit Khas, 
after the death of Sundar Kuar, the partition barred the suit with 
respect to the partitioned property. The learned Judge was also 
of opinion that Mst. Bodhi’s claim with respect to her own share 
was barred by limitation. In the result the learned Judge de- 
creed the suit for possession of the property originally allotted to 
Mst. Kalawati and Nannhi Kuar along with mesne profits to be 
determined in the execution department. He dismissed the suit 
with respect to the property which was the subject-matter of parti- 
tion in the Revenue Court in 1921 (Pilibhit Khas) and in res- 
pect of the property allotted to Bodhi Kuar. 


Appeal No. 295 of 1926 is on behalf of the defendants, and 
appeal No. 301 of 1926 is on behalf of the plaintiffs with the 
result that the whole suit is before this Court. It will be noticed 
that the learned Judge omitted to dismiss the portion of the plaint- 
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iffs’ suit, as the result of his finding on issue No. 2, which related 
to the house, being item No. 14 in the specification of shares, 
appended to the plaint. The learned Judge found that the plaint- 
iffs were not entitled to recover possession of either the house or 
its site. In this Court, the point was not reargued on behalf of 
the plaintiffs and, therefore, the finding of the learned Judge that 
the house and its site belonged to the defendant No. 1, Pokhar 
Singh, must stand. Pokhar Singh’s appeal, therefore, with res- 
pect to the house will have to be allowed. 

The finding of the lower court that Mst. Kalawati was sud 
juris in 1898 has, again, not been challenged before this Court 
and that finding must be accepted for the purposes of the decision 
of the appeal. 

The finding of the learned Judge that the claim as regards 
the property Pilibhit Khas was barred by Section 233(k) of the 
Land Revenue Act has not been contested before this Court and 
that finding will stand. 

It has been argued on behalf of the defendants-appellants 
that the learned Subordinate Judge ought to have held that the 
documents of 1898 were, in their nature and essence, a family 
arrangement and were not opposed to any rule of positive law 
and were therefore binding on the plaintiffs. It is further urged 
on their behalf that the plaintiffs were estopped from maintain- 
ing the suit. These are really the only points in controversy be- 
tween the parties and these points alone require determination by 
this Court. These points may be categorically stated as follows:— 

(1) Whether the documents of 1898 are in the nature of a 

amily arrangement and are, therefore, binding on the parties, al- 
though there was no actual dispute between the parties at the 
date of these documents? f 

(2) If the documents evidence a family arrangement, whe- 
ther the arrangement contravenes any rule of substantive law and 
is therefore not binding on the plaintiffs? 

(3) Whether the plaintiffs are estopped from maintaining 
the suit? 

Point No. 1. It was argued before the court below and 
it has been argued before us that there can be no family 
arrangement without there being in existence a substantial dispute 
between the members of the family. On this point there was 
really a difference of opinion between the learned counsel who 
appeared in the two cases. When F. A. 295 of 1926 was argued, 
Sir Tej Bahadur Sapru, on behalf of the respondent, conceded that 
there could be a family arrangement which would bind the parties 
to it, without there being in existence a substantial dispute be- 
tween the parties, the object of the parties being either preservation 
of the family property or preservation of peace. When, how- 
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ever, appeal No. 301 of 1926 was argued on behalf of the appel- 
lants, namely, the plaintiffs, who are respondents in appeal No. 
295, Mr. Iqbal Ahmad argued that there could be no valid family 
arrangement without there being in existence a dispute among 
the members of the family. The counsel for the defendants, 
not being, therefore, of the same opinion, it is necessary for the 
Court to decide whether there could or could not be a family 
arrangement binding on’ the parties to it, without there being in 
existence a dispute as regards the property. On this point the law 
in India has been borrowed from England and it has not been 
disputed that the principles'of English Law would apply to India. 
Lord Halsbury in his Laws of England (Vol. 14, page 540) defines 
a family arrangement as 


A transaction between members of the same family which is for 
the benefit of the family generally, as, for example, one which 
tends to the preservation of the family property, to the peace or 
security of the family and the avoidance of family disputes and 
litigetion, or to the saving of the honour of the family. 

It will be noticed that avoidance of family disputes is only one 
of the many grounds which go to validate a family arrangement. 
A family arrangement to be good need not, necessarily, be a 
“compromise of doubtful rights”. In Wiliems v. Williams’ it 
was definitely stated that for a family arrangement to be good 
it was not necessary that there should be a family dispute which 
had to be settled or composed. The idea that the existence of a 
dispute is essential is due to this that where there is a dispute, the 
settlement of it will constitute the consideration for the parties 
to act as they propose to do. But where the object is the preser- 
yation of the property or preservation of the family peace, there 
is in existence no such or any consideration for the contract. 
The case of Wiems v. Williems was approved of in India 
in the case of Helen Dasi v. Durga Das’ by two eminent Judges 
of the Calcutta High Court. Mr. Iqbal Ahmad cited one obiter 
dictum of one of the learned Judges of this Court as his authority 
for the proposition that the existence of a dispute is essential. In 
Mitter Sain v. Data Rem! Sulaiman, J. expressed the opinion that 
for the existence of a family settlement there must be a settle- 
ment of doubtful claims. At page 206 the learned Judge said: 
- There must be 2 bone fide dispute which is to be settled by a 
private family settlement without having recourse to law. In 
the present case there could be no dispute whatsoever. 
With all respect I am unable to accept this view and I have al- 
ready quoted authorities in support of my view. I may point 
out that in support of his opinion the learned Judge did not quote 
any authority. Mr. Iqbal Ahmad also tried to support his con- 
1[1867] 2 Ch, A. C 294 at 331 “GL J. 323 
“4 A. L. J. B 185 at 205 
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tention from certain statements of law made in the court of the 
Judicial Commissioner of Oudh. This Court is in no way bound 
by any expression of opinion made by the Judges of a different 
court, specially of a court which is not of the same status as this 
Court. 


Coming to the actual arrangement arrived at, there can be 
no doubt that it is in the nature of a family arrangement. The 


` mother, Sundar Kuar, inherited the family property and she had 


four daughters who were likely to succeed her, if all of them sur- 
vived her. There was no certainty that all the four daughters 
would survive her and there was no knowing how long the mother 
was going to live. On the principle, that a bird in hand is worth 
two in the bush, the mother and daughters agreed that what was 
uncertain might be made certain and what was mere expectancy 
might be made into a certainty. They, therefore, agreed to divide 
the entire property, at once, among themselves. So far as the 
mother is concerned it was a case of pure love on her part that she 
allowed her daughters to share the property with her. So far as 
the daughters were concerned they agreed to accept concrete pro - 
perty in the place of a mere chance of surviving each other. Such 
an arrangement can only be regarded as nothing but a family 
arrangement. The consideration for the daughters to enter into 
the transaction was that each got a definite property while Mst. 
Bodhi got cash maintenance secured on immovable property. Each 
of the three daughters who were likely to have children had the 
assurance that some property would, surely, go to her male des- 
cendants if there happened to be any. ‘The plaintiff Dulari al- 
ready had two sons and she was assured that her sons would be 
sure to get her share in the property, even if the mother prede- 
ceased her own mother, Sundar Kuar, or her several sisters. Thus 
there was good consideration for the arrangement. It avoided un- 
certainty and chance of litigation in future. I have no hesitation 
in holding and I do hold that the transaction of 1898 was a family 
arrangement, binding on the parties, if it be not otherwise in con- 
travention of any: positive rule of law. 

As to the second point, the main plank of the plaintiffs’ case 
is this: No doubt the transaction of 1898 was a good one so long 
as the mother lived. ‘The mother had a life-interest and she could 
give the property during her lifetime to anybody she pleased, 
but she could not continue to give a valid title after her death 
and, on the death of the mother, only those daughters could suc- 
ceed, in law, as survived her. On the death of the mother, Sundar 
Kuar, only two daughters survived her, namely, the plaintiffs, and 
therefore, in so far as they had agreed, by the document of 1898, 
not to claim their legitimate share, they had contravened Section 
6(a) of the Transfer of Property Act which has always been ap- 
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plied to Hindus, though the law, in terms, did not apply to them. 
The whole question, therefore, is whether this argument is sound 
and must be given effect to. 

I have given the case my best consideration and have not been 
able to persuade myself that the transaction of 1898 amounted 
to a transfer of a mere expectancy to inherent property. 

In 1898 none of the daughters of Dalip Singh had any in- 
terest in the property nor had they possession over it. When, 


therefore, they got the property in 1898, they got the property- 


without any title. When they got the property, there was, no 
longer, any question of their having nothing but a mere chance 
of succession. ‘There was no longer any question of chance of 
succession to the property, for the simple reason that they had al- 
ready got it. It is true that their title was secure only till the life- 
time of the mother and on the death of the mother the title of only 
those daughters would prevail as survived the mother. But the 
property being, actually, in the hands of the daughters, could not 
they agree, as between themselves, that it would be in the interest, 
equally, of each of them that, in the place of uncertainty of te- 
nure, they should have something certain and definite for them- 
selves and for their male issues? There can be no doubt that the 
arrangement was in the best interest of the daughters themselves, 
at least, they thought that it was and if they themselves thought so, 
we have no reason to say that they were unwise. The whole ques- 
tion therefore is whether the transaction was one in contravention 
of Section 6(a) of the Transfer of Property Act. That rule of 
law prohibits the transfer of a mere contingency, namely, a chance 
of succession. In my-opinion, the transaction that was entered 
into was not at all a transfer of a chance of succession. The pro- 
perty having already been reduced to possession there is no further 
question of chance. What was once a chance had become a matter 
of certainty. All the four sisters had the property in their hands 
and what they proceeded to do was to divide it definitely, as if it 
belonged to them absolutely. If a partition of property may be 
regarded as a transfer within the meaning of Section 5 of the Trans- 
fer of Property Act, the transactions of 1898 may also be regarded 
as transfers, by all the four sisters. The definition of transfer in 
Section 5 would however exclude any such idea. That definition 
is as follows:— 

Transfer of Property means an act by which a living person 
conveys property in present or in future to one or more’ other 
living persons or to himself and one or more other living per- 
sons; and to transfer property is to perform such act. 

The definition excludes the idea of partition as falling within 
it. Lhold that the arrangement of 1898 does not contravene Sec- 
tion 6(a) of the Transfer of Property Act. 
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Third point as regards estoppel. There can be no doubt 
that on the facts of this case no court of justice will 
allow the plaintiffs to claim the property in suit, what- 
ever the rights of the grandsons of Dalip Singh may 
be, on the death of all his daughters. By the arrangement of 
1898 each of the four daughters agreéd that on her death the 
property allotted to her would go to her male issue. By this 
agreement, if the plaintiff, Dulari Kuar, had happened to die, in 
the lifetime of Kalawati, Kalawati could never have asked Dulari’s 
sons to hand over the property allotted to Dulari, to her (Kala- 
wati). Thus the agreement and promise, which Dulari gave to or 
made in favour of Kalawati, was the basis of Kalawati’s agreement 
to the same effect in favour of Dulari. Having obtained, there- 
fore, from Kalawati, 2 promise in her own favour, can Mst. Dulari 
or can Mst. Bodhi be permitted to go against the representation 
they made to Mst. Kalawati? I am of opinion that they cannot 
be permitted. The point is really concluded by two cases decided 
by this Court, and a Privy Council case. In Mabadeo Prasad 
Singh v. Mata Prasad’ two learned Judges of this Court held that 
where the next presumptive reversioner consented to and joined 
in a gift by a Hindu daughter in possession of her father’s estate 
as a limited owner, and on the death of the daughter, succeeded 
to the estate as the actual reversioner, the next presumptive heir 
was estopped from challenging the gift. .This view was reaffirmed 
in the case of Fateh Singh v. Rukmini Rewenj?. In this case a 
Hindu widow made a gift of property in favour of an idol of a 
large portion of property in her possession. Two of the rever- 
sioners for the time being, executed a deed of relinquishment in 
favour of the idol. On the widow’s death it was held that one of 
the executants of the document, who became the actual reversioner, 
was estopped from claiming the property. 

In the case of Kenbai Lal v. Brij Lal, on the death of the sur- 
vivor of three joint brothers, the family property came into the 
hands of the widow of the surviving brother. The widows of 
the predeceased brothers and one Kanhai Lal, the appellant before 
their Lordships of the Privy Council, who claimed to have been 
adopted by one of the widows of the predeceased brothers, disputed 
the right of the widow entitled to the property, on various grounds, 
including the adoption of the appellant. The result was a com- 
promise by which property was divided and the widow of the last 
survivor got some property which, it was agreed, would go to her 
daughters. On the death of the widow the appellant claimed as 
the next reversioner. It was held that his claim was barred on the 
ground of estoppel. The case of Shomsuddin v. Abdul Husain’ 
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was relied upon to show that the appellant had only a right of 
expectancy and he could not have validly bargained with it, so as 
to be estopped from asserting his right, when it became ripe. The 
Privy Council distinguished the case and, as already stated, held 
that Kanhai Lal by his acts, namely, by entering into the compro- 
mise, had debarred himself from claiming as a reversioner. 

In Joy Durga v. Seroj Nerain’ (not yet reported) two sisters, 
who had received nothing better than a daughter’s estate, from 
their father, under his will, agreed between them, that on the 
death of one, her half share would go to her son. On the death of 
one of the sisters, the survivor claimed the property held by the 
deceased, in her lifetime, and, since her death, held by her son. 
It was argued for the claimant that the agreement was void. The 
Privy Council said that their Lordships were not impressed by the 
argument and there was no authority for such an argument. 

In the case before me, the sisters not only entered into the 
agreement, but they have so long acted on foot of it that it is im- 
possible to say that it was ever in the contemplation of any of 
the sisters that after the death of the mother, the survivor could 
ever possibly claim, as against the male descendants of the deceased 
sister. On foot of the agreement in favour of herself, Bodhi 
brought numerous suits claiming her maintenance. She brought 
her suits not only during the lifetime of her mother and Kalawati 
but also afterwards, on the death of Mst. Kalawati, in 1916, against 
Sheoraj, Kalawati’s son and also, after the death of her mother, 
Sundar Kuar, against Sheoraj, in 1923. Similarly Mst. Dulari 
brought numerous suits for partition and Kalawati also brought 
similar suits, It will be enough to cite two instances. In 1923, 
after the death of Rani Sundar Kuar, Mst. Dulari sued Sheoraj 
for her share of the profits in Pilibhit Khas. Again Sheoraj 
brought a suit for partition against Mst. Dulari for the property 
of Pilibhit Khas in 1920, subsequently to the death of Sundar 
Kuar. Not only, therefore, the agreement of 1898 but also the 
subsequent acts of the parties and their successors, constitute es- 
toppel against all the parties to the transactions of 1898, going 
against them. 

The Privy Council case of Rengeswemi Gounden v. Nachi- 
appa Gounden’ was cited on behalf of the defendants in support 
of the argument that Sundar Kuar having retained a portion of 
the property of her husband there is no valid acceleration or sur- 
render in favour of the daughters. At page 539 of the report, 
their Lordships point out that, although a reversioner need not 
impugn a transfer by the widow at its inception, there is nothing 
to prevent him from impugning it after the death of the widow, 

‘P, C. A. No. 132 of 1927 decided on 11-6-1929 "L L R. 42 Mad. 523 
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the reversioner might do something before that time which 
amounted to an actual election to hold the deed good. In this 
case Mst. Dulari brought her suit for profits against Sheoraj, the 
son of Kalawati, in 1923, four years after the death of her mother 
and thereby recognized the validity of the transaction of 1898. 
Again when Sheoraj sued for partition of Pilibhit Khas in 1920 
no plea on the ground of invalidity of the transaction of 1898 
was raised by Mst. Dulari. Further Bodhi brought her suit against 
Sheoraj in 1923 on the basis of the agreement of 1898 and suc- 
ceeded in her suit. These acts on the part of the plaintiffs go to 
show that the plaintiffs made an actual election, after the death 
of their mother, to hold the deed good. : 

For these reasons I am clearly of opinion that the plaintiffs 
are estopped from maintaining the suit. 

In the result, the defendants’ appeal, namely, appeal No. 295 
of 1926, must be allowed, and appeal No. 301 of 1926 must be 
jismissed 


In view of the fact that no other point has been debated in 
the High Court, all the points that have been decided against the 
parties by the court below must be taken as finally decided and 
they do not call for any decision by this Court, although the 
correctness of those decisions have been controverted in the me- 
morandum of appeal. 

BENNET, J.—These are two First Appeals No. 295 of 1926 by 
the defendants and No. 301 of 1926 by the plaintiffs, brought 
against a decree of the Subordinate Judge of Pilibhit allowing the 
suit of the plaintiffs in part and dismissing it in part. The Parties 
belong to a family of which the pedigree is as follows:— 











BANKE RAI 
l | 
Tej Rai RE Ram 
Baldeo Singh i Singh 
Dalip Singh Jangi Singh 
died 17-3-1893 E 
=Mst. Sundar Kunwar, died 2-9-1919 
| =i [ 
1 | Raghunath Singh Singh Nirmal Singh 
Mst. Kalawati Kunwar Mst. Nannhi Kunwar Mst. Bodhi Kunwar Mst. Dulari Kunwar 
died 1915 died 1900 R. 2 childless P. 1 
=Kunwar Pokhar Singh childless widow Kunwar Khan Singh 
D. 1 M. P. W. Then Singh Atma Ram (died before 


I 1898) 
Sbeoraj Singh, died 23-6-1925 
=Mst. Jamna Kunwar, D. 2 





nee Singh ee 
Onker Singh, minor 


A. lL. J. Be HIGH COURT 699 


Thakur Dalip Singh owned considerable zemindari property 
as a separated Hindu and he died on March 17, 1893. His widow, 
Mst. Sunder Kunwar, succeeded to his estate with the limited right 
of a Hindu widow and in 1898 she had living with her four 
daughters Mst. Dulari, married, with a husband and one or two 
children; Mst. Nannhi, married, with her husband; Mst. Bodhi, a 
childless widow; and Mst. Kalawati, unmarried. 

On May 1, 1898 under these circumstances Mst. Sunder Kun- 
war and her four daughters executed and registered a deed of parti- 
tion of the entire property of Thakur Dalip Singh then held by 
his widow, and the relevant portions of the deed state as follows:— 

Dalip Singh, the ancestor of us, the executants, died about six 
years ago. The property, e.g., zemindari detailed below, owned 
and possessed by him alone without the participation of anyone 
has been partitioned for several generations. Musammat Sunder 
Kunwar is the owner in possession thereof. In future it is to devolve 
on us, Mst. Dulari, Mst. Nannhi, Mst. Bodhi and Mst. Kalawati. 
Now we, the executants, have, én order to avoid disputes in future, 
with mutual consent partitioned it thus that mauzas in Sche- 
dule 1 have been given to Mst. Dulari, mauzas in Schedule 2 to 
Mst. Nanbi, mauzas in Schedule 3 to Mst. Kalawati, mau- 
zas in Schedule 4 to Mst. Dulari, Mst. Nannhi and Mst. 
Kalawati jointly, and Mst. Sundar Kunwar shall in her lifetime 
remain in possession of mauzas given in Schedule 5. After 
Sunder Kunwar’s death whatever property has been allotted to 
her share shall be equally divided between Mst. Dulari, Nannhi and 
Kalawati. As I, Mst. Bodhi, am a childless widow, I did not de- 
sire to share in the said property. On the other hand, Msts. Dulari, 
Nanohi and Kalawati and their representatives shall pay me during 
my lifetime Rs.1,400 per annum in equal shares, and the said 
amount will be charged on their shares. ‘They have today executed 
a separate agreement in regard to the said payment to Mst. Bodhi. 
No one shall make any objection in regard to property allotted to 
another. If any one of the three, Mst. Dulari, Mst. Nanhi or Mst. 
Kalawati die and leave male issue, then the male issue shall be owner 
in possession of her share in her place, but if one dies without male 
issue, her other sisters will be owners in possession of her property. 
After the death of (all) the sisters, their male issue shall be owners 
in possession. An order in mutation dated March 12, 1901 shows 
that the daughters Dulari, Nanhi and Kalawati obtained possession 
of their shares from the time of execution of this agreement. Mu- 
sammat Nanhi died without male issue in 1900 and Mst. Dulari and 
Mst. Kalawati obtained possession of her share and got mutation 
under this order. Musammat Kalawati died in 1915 leaving a son 
Sheoraj Singh who succeeded to her share. Musammat Sunder 
Kunwar executed a deed of endowment on November 23, 1916, 
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endowing a Thakurdwara with her share, and making herself the 
first manager and after her death making Mst. Bodhi manager. 
Musammat Sunder Kunwar then died on September 2, 1919. 


Sheoraj Singh, son of Mst. Kalawati, died on June 23, 1925 
and his widow Mst. Jamna Kunwar, defendant 2, succeeded to pos- 
session of his share, under the guardianship of his father Kunwar 
Pokhar Singh, defendant 1. 


There are now two daughters of Dalip Singh surviving Mst. 
Dulari and Mst. Bodhi. On September 30, 1925 Mst. Dulari 
and Mst. Bodhi, plaintiffs, brought the present suit against Mst. 
Jamna Kunwar and her father-in-law, Kunwar Pokhar Singh, 
defendants. The plaintiffs claim that the agreement of May 1, 
1898 was invalid as Mst. Sundar Kunwar could not partition the 
property which she held as a Hindu widow so as to affect the 
succession to it after her death, and that the defendant, Mst. Jamna 
Kunwar, claiming to hold for her life as the widow of Sheoraj 
Singh had no right to hold any part of the property which ori- 
ginally belonged to Thakur Dalip Singh. The lower court has 
granted the plaintiffs a decree for possession of the share of Mst. 
Kalawati and the portion of the share of Mst. Nannhi which went 
to Mst. Kalawati, but the court has dismissed the claim for the 
share of Mst. Bodhi, holding that to that extent the agreement of 
May 1, 1898 is valid. 


We shall first examine the appeal of the defendants as if 
that appeal succeeds, the appeal of the plaintiffs cannot succeed. 
Mr. Iqbal Ahmad on behalf of the plaintiffs in their appeal ad- 
vanced the proposition that there must be a bona fide dispute 
before there can be a family settlement, and that in the present 
case there was no bona fide dispute. That proposition of law 
was not advanced by Sir Tej Bahadur Sapru on behalf of the 
plaintiffs in the appeal of the defendants. But we shall first 
examine the facts of the origin of the agreement of May 1, 1898 
and then examine the proposition of law. ‘The Subordinate Judge 
has held that there was no bona fide dispute and, therefore, he 
says, no family settlement, and therefore the agreement cannot 
affect the succession after the death of Mst. Sunder Kunwar. 


The case for the defence in the written statement para. 2 is 
that on the death of Dalip Singh, Mst. Sunder Kunwar, his widow, 
wanted to build a thakurdwara and make a wakf of the entire 
estate of Dalip Singh in accordance with directions in an alleged 
will of Dalip Singh. That the daughters offered obstruction and 
disputes arose. That the agreement of May 1, 1898 was executed 
in order to maintain peace, save the family property and avoid 
litigation. The plaint alleged that there was no dispute between 
the daughters and the mother. There is no mention in the agree- 
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ment of any dispute about the endowment of a thakurdwara or 
anything else. The words are “in order to avoid dispute in fu- 
ture”. It was not till November 23, 1916, shortly before her 
death in 1919, that Mst. Sunder Kunwar executed the deed of 
endowment of the thakurdwara so it is not probable that the 
matter was urgent in 1898. That deed of endowment thus 
alleges that there was a will or expression of desire by Thakur 
Dalip Singh for the endowment, and that for that reason 
Mst. Sunder Kunwar reseryed property in three villages at the 
partition of 1898 with that intention. But there is no recita- 
tion that the partition was made on account of the endowment 
or disputes in regard to it. There is only one witness for the 
defence who alleges that there was any dispute between mother 
and daughters before the agreement. This is Mohanlal, the scribe 
of the document. On the side of the plaintiffs there are a num- 
ber of witnesses who say there was no such dispute, and that the 
daughters were on terms of affection with their mother. Mu- 
sammat Bodhi, plaintiff, and some of plaintiffs’ witnesses state 
that the partition was made because Mst. Sunder Kunwar was 
apprehensive that after her death Jangi Singh, a collateral of 
Dalip Singh, might claim the property. On April 22, 1895 Jangi 
Singh executed a deed of relinquishment stating that there was 
a dispute of partition between him and Mst. Sunder Kunwar in 
respect of four villages held jointly in equal shares. This deed 
sets forth that Jangi Singh and his heirs are only entitled to a 
half share in these joint villages and that Mst. Sunder Kunwar is 
entitled to the other half, and that she owns all the other pro- 
perties of Dalip Singh. The deed continues 


The aforesaid Musammat has power to transfer it, under a deed 
of gift or will, to or in favour of her daughters or daughters’ 
son or keep part of it for endowed property. 
Thus as early as 1895 Mst. Sunder Kunwar contemplated a parti- 
tion with her daughters, and the retaining of part of the pro- 
perty for endowment. 


That there was ground to fear opposition from the sons of 
Jangi Singh is shown by judgments of the revenue court in mu- 
tation applications made on the partition deed and on the death 
of Mst. Nannhi. On both these occasions the sons of Jangi Singh 
made objections against the entry of the daughters but the second 
order shows that the objections, were overruled on the ground 
that the daughters were in actual possession. 

Another factor which may have produced a desire to sepa- 
rate off shares for each daughter is the fact that the husband of 
two married daughters were living in the house of their mother- 
in-law, Mst. Sunder Kunwar, and apparently being supported 
from her estate. These men were P. W. Than Singh, husband 
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of Mst. Nannhi Kunwar, who says he was aged 19 at the time of 
the partition deed, and Khan Singh, husband of Mst. Dulari, who 
had been living there since the time of Dalip Singh, and who is 


fendant No. 1, who says that from before the partition Khan 
Singh was di ing with Mst. Sunder Kunwar the marriage 
between Pokhar Singh and Mst. Kalawati which was carried out _ 
after the partition. Khan Singh therefore had a considerable 
interest in getting the partition made. 

We consider that there was no dispute between the mother 
and daughters before the partition, but that the causes indicated 
above were sufficient to produce the Partition, and not the least 
of these was the cause named in the deed “in order to avoid dis- 
putes in future”. 

Before dealing with the law on the subject, we shall refer 
to the ample evidence which shows that the settlement in the deed 
of May 1, 1898 has all along been carried into effect by the 
different parties to it, including the plaintiffs who now sue to 
set it aside. At the same time as this deed there were two other 
documents executed, one a relinquishment by Mst. Bodhi of her 
present and future claims to the estate of her father, and the other 
an agreement by Musammats Dulari, Nanhi and Kalawati charging 
their shares with the payment of Rs.1,400 annually to Mst. Bodhi. 

Musammat Bodhi brought suit No. 82 of 1909 against Musam- 
mats Dulari and Kalawati setting out the agreement by which she 
was assigned Rs.1,400 a year, and claiming that under that agree- 
ment as well as under Hindu Law she was entitled to one-third share 
of the property of Mst. Nannhi who had died in 1900. She also 
claimed arrears of the Rs.1,400 for three years. She did not con- 
test the validity of that agreement of May 1, 1898. The court 
in its judgment dated August 17, 1909 interpreted the agreement 
to mean that on the death of one of the three sisters, Dulari, Nannhi 
or Kalawati, without male issue surviving, the other two sis- 
ters would take her share but not Mst. Bodhi. Further the court 
held that the relinquishment by Mst. Bodhi of May 1, 1898 was 
a relinquishment of all her present and future rights in the property 
left by her father. The claim to a share of the property of Mst. 
Nannhi was dismissed but three years arrears of annuity were dec- 
reed. In suit No. 6 of 1916 Mst. Bodhi sued Sheoraj Singh, son 
of Mst. Kalawati, for one-half of her Rs.1,400 for three years, 
claiming that it was charged on the property of Mst. Kalawati, 
which was in the possession of Sheoraj Singh, her son, after 
her death. The suit was decreed. The judgment states that Mst. 
Bodhi admitted payment of the amount due from Mst. Dulari. 

It was argued for plaintiffs that these suits were before the 
death of Mst. Sunder Kunwar in 1919. But after that date Mst. 
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Bodhi brought suit No. 8 of 1923 against Sheoraj Singh for two 
years arrears of maintenance, 1921 and 1922, and got a decree 
for Rs.150 as the rest was held to have been paid. Musammat 
Bodhi also brought suit No. 183 of 1923 against Sheoraj Singh 
and got a decree for Rs.700, arrears of allowance for 1330 F. 
Various receipts and a mortgage deed on the file show that these 
decrees were paid. Another set of exhibits show that there 
were various suits for profits brought by one sister against an- 
other on the basis of the shares assigned to them in the partition. 
In suit No. 9 of 1909 Mst. Dulari sued Mst. Kalawati. In suit 
No. 6 of 1911 Mst. Kalawati got a decree for profits against Mst. 
Dulari, and again in suit No. 7 of 1911. After the death of 
Mst. Sunder Kunwar, plaintiff, Mst. Dulari acknowledged the title 
of Sheoraj Singh as a co-sharer by bringing suit No. 8 of 1923 
against him for arrears of profits due from a lambardar (who must 
also be a co-sharer). This was decreed. Similarly Mst. Dulari 
got a decree against Sheoraj Singh in suit No. 7 of 1923. There 
are receipts produced for payments, of these decrees or part of 
them. 

Another class of cases are partition cases between the 
daughters, brought in the revenue courts to enable them to enjoy 
more easily the separate shares allotted to them. Mauza Nibauria 
Khurd was partitioned between Mst. Dulari and Mst. Kalawati in 
suit No. 20 decided on June 30, 1910. By the agreement of 
May 1, 1898 half this village had gone to Mst. Kalawati and half 
to Mst. Nannhi, and after the death of Mst. Nannhi her share was 
divided between Mst. Kalawati and Mst. Dulari. Consequently 
Mst. Dulari had one quarter of the mahal and Mst. Kalawati had 
three quarters. Order No. 18 printed on page 205 of the paper 
book in appeal No. 295 shows that the partition was made in 
these proportions. 

Even after the death of Mst. Sunder Kunwar there was a 
partition suit No. 16|5, decided on November 19, 1921 in which 
mauza Pilibhit Khas was divided into equal shares between Sheo- 
raj Singh, son of Mst. Kalawati deceased and the plaintiff, Mst. 
Dulari. By this suit Mst. Dulari acknowledged the right of Sheo- 
raj Singh to succeed to the share of his mother, a right which he 
would not have under Hindu Law, and which he could only 
have under the deed’ of May 1, 1898. 

On August 15, 1907 in suit No. 3 mauza Chakia was divided 
between Mst. Dulari and Mst. Kalawati. On October 19, 1907 
in suit No. 2 mauza Munda was divided between Mst. Kalawati 
and Mst. Dulari. On the same date they also divided mauza 
Pathra in suit No. 1. On June 25, 1908 in suit No. 8 the same 
sisters divided mauza Dharmangadpur, and in suit No. 9 they 
divided mauza Mahof, and in suit No. 15 mauza Rampura, and 
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in suit No. 16 mauza Chaunda Khera. This evidence shows 
clearly that the parties have all along acted on the agreement of 
May 1, 1898 and treated it as valid up to the date when plaintiffs 
filed the present suit on September 30, 1925, a period of twenty- 
seven years. We now turn to a consideration of the law on the 
subject. Mr. Iqbal Ahmad for the plaintiffs advanced the pro- 
Position that without a bona fide dispute there cannot be a family 
settlement, and for this he relied on two rulings of the Oudh 
Chief Court. In the first of these cases Dilipat Singh v. Kashi 
Nath”, no such rule is laid down. In the second case, Zarif-un- 
nisa v. Sbafiq-uz-zaman”, it is stated on page 641 that 

a family settlement implies 2 mutual settlement by certain con- 

tending parties belonging to the same family of disputed claims 

and rights. 
But the case was decided on the ground that the matters in dis- 
pute were settled by arbitrators, not on the ground that there was 
no dispute. 

Reference was also made to observations by Lindsay, J., on 
page 197 and by Sulaiman, J., on page 205 of Mitter Sain v. Data 
Rom’, which were to the same effect. None of these rulings ex- 
plains from whence is derived the idea that a family settlement 
presupposes a dispute. 

For the defence Mr. O’Conor referred to Williams v. Williams’ 
for the proposition that a family arrangement may be such as the 
court will uphold, although there are no rights in dispute. On the 
other side it is argued that that case would not apply to the facts 
of the present case. It is true that in the present case the settle- 
ment was between persons who had limited estates, and of whom 
the estates had not vested, except in the case of the mother. It 
is for this reason that the doctrine of family arrangement is in- 
voked, and not because of a defective method of transfer, for 
they embodied their arrangements in a registered deed. On the 
other hand in Williams v. Williams the persons concerned had full 
ownership, and the doctrine of family arrangement was invoked 
because no legal method of transfer of the property was em- 
ployed. The plaintiff and defendant were sons of one John 
Williams who died leaving borough English which was inherited 
exclusively by his younger son and socage which was inherited ex- 
clusively by his elder son and gavelkind which was inherited 
equally by both. It would have been possible for the sons to 
make valid transfers of this property so that each would become 
owner of half. Instead of doing this, when they found that 
their father’s will which intended to leave all the property to them 
in equal shares was invalid, the elder brother declared that the 
invalidity of the will would make no difference, and that the pro- 
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perty should be “not mine or thine, but ours”. The property 
was held on these-lines for twenty years. Because the arrange- 
ment between the brothers was not a formal contract under seal 
or one of the methods then legal for conveying real property, it 
was necessary to enter into the question of consideration, and 
consideration was found in the fact that the younger brother 
brought into the common stock the borough English property 
which belonged exclusively to him. On page 300 it is laid down: 
So far as the motives which led the appellant to admit his 
brother to an equal share of their father’s property are concerned, 
this case differs from those cases of family arrangement which 
have formerly been the subject of decision. There was here no 
doubtful right to be compromised, no dispute between the bro- 
thers which was to be set at rest, no honour of the family in- 
volved; the appellant was merely prompted by respect for his 
father’s intentions and by his affection for his brother, both 
most excellent and praiseworthy motives, but scarcely sufficient 
to constitute such a consideration as would convert an act of 
kindness into a binding engagement. If, therefore, there had been 
no consideration for the appellant’s promise to share the free- 
hold property with his brother, I should have been disposed to 
hold that he could not be bound by it. But it appears to me 
that there is quite sufficient consideration to prevent its being 
a mere voluntary agreement, and that the court will not be dis- 
to scan with much nicety the amount of ‘the consideration. 
is rule in Williams v. Williams was followed by Mookerjee, 
J., at page 331 in Helen Dasi v. Durga Das Munda. In Sidh 
Gopal v. Beberi LaF’ the definition of family arrangement in 
bury’s Laws of England, Volume 14, page 540 has been 
adopted and it was held that the only requisite to make a valid 
family arrangement is that it should be 

a transaction between members of the same family which is for 
the benefit of the family generally, as, for example, one which 
tends to the preservation of the family property, to the peace 
or security of the family and the avoiding of family disputes 

and litigation, or to the saving of the honour of the family. 
We consider that it is not necessary for the validity of a 
family settlement that there should have been a dispute existing 
between the parties at the time of the family settlement. The 
case was approached by Sir Tej Bahadur Sapru for the plaintiffs 
from a different angle of vision. His first question was who 
could deal with the property in 1898? If by dealing with the 
property we mean making a valid transfer of the property, the 
answer is that only Mst. Sunder Kunwar could- with the 


property, because her daughters had during her lifetime a mere’ 


spes successionis, which was incapable of transfer. His next 
question was in what ways could Mst. Sunder Kunwar deal with 


the property? His answer was (e) she might transfer the whole 
™s A. L. J. R. 978 at 981 
89 7 
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Proprietary right for valid necessity, (b) she might transfer her 
life-interest, (c) she might surrender her life-interest, and if 
the surrender was made to the next reversioner, he would then 
take the estate to which he was entitled. ‘These were, he said, 
the only three ways in which she could deal with the estate. His 
next question was: whether independently of Mst. Sunder Kunwar 
the daughters could deal with the property? His reply was that 
they could do so in no conceivable circumstances because they had 
only a spes successionis, a mere contingent interest. His last ques- 
tion was: assuming that under Hindu Law the mother could only 
deal with her property in the three ways (a), (b), (c), could 
the daughters and mother combined have dealt with it in any other 
manner? His reply was that they could do so only if there was 
a dispute between the mother and daughters. This brings us 
back to the proposition that a dispute is necessary to the validity 
of a family settlement and we have already held that a dispute is 
not necessary. 

The argument was next advanced that the daughters after the 
death of their mother take as daughters not of the mother but 
as daughters of the father, and that any agreement by them about 
their life-interest would not be binding on them if made before 
the death of their mother. There does not seem to be any reason 
why this conclusion should follow from these premises. 

Reference has been made for the plaintiffs to numerous cases, 
but none of them are on all fours with the present case. „For in- 
stance in Rengasemi Gounden v. Nachiappa Gounden’, their 
Lordships of the Privy Council quoted the dictum of Lord Morris 
in Behari Lal v. Madho Lal Abir Gyewal, on page 532. 

It may be accepted that, according to Hindu Law, the widow 
can accelerate the estate of the heir by conveying absolutely 
and destroying her life-estate. It was essentially necessary to 
withdraw her own life-estate so that the whole estate should 
get vested at once in the grantee. 

At page 536 their Lordships stated: 

The result of the’ consideration of the decided cases may be 
summarized thus: (1) An alienation by a widow of her deceased 
husband’s estate held by her may be validated if it can be shown 
to be a surrender of her whole interest in the whole estate in 
favour of the nearest reversioner or reversioners at the time of the 
alienation. In such circumstances the question of necessity does 
not fall to be considered. But the surrender must be a bona fide 
surrender, not a device to divide the estate with the reversioner. 

The second position dealt with alienations for necessity, with 
which we are not concerned. Now the argument of the plaintiffs 
based on this and similar rulings is that the agreement of May 1, 
1898 is invalid because Mst. Sunder Kunwar did not surrender 
the whole of her life-interest, but retained it in one-fifth of the 
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estate. We consider that the rule in Rengesami Gounden v. 
Nachisppa Gounden does not apply to the present case for two 
reasons. In the first place the transaction challenged in Gounden 
y. Gounden was a conveyance of part of the estate by a widow 
in possession to one who was no doubt then the nearest rever- 
sionary heir, but he died before the death of the widow and the 
property transferred passed to his heirs. The plaintiff was not one 
of his heirs, but was the nearest reversioner at the death of the 
widow. ‘The plaintiff was not a party to the transaction challeng- 
ed, nor did he claim through one who was a party. The question 
_ therefore was whether the transaction was absolutely valid as 
against a reversioner who was in no way connected with the 
transaction. It was for such a question that the rule was laid down 
that a surrender by a widow must be of her whole interest in the 
whole estate. 

But the question before us is a much narrower question, because 
the present plaintiffs were both of them executants of the deed 
in question. By intering into that agreement the plaintiffs re- 
cognised the validity of the partial surrender of her estate by 
their mother and it is not now open to the plaintiffs to claim that 
a partial surrender is invalid. j 

The second reason why the rule in Gounden v. Gownden 
does not apply is because the rule is a rule for alienation by a 
widow in favour of reversioners whereas the present case is one 
of family settlement among reversioners two of whom have survived 
at the death of the widow. The next case on which the plaintiffs 
relied was Debi Prasad Chowdhury v. Golab Bhagat”. ‘That was 
a case of a mortgage by a Hindu widow of portion of the estate 
with the consent of the next reversioner for the time being, and it 
was challenged by the actual reversioner, who did not claim 

the person who had consented. Reference was made to the 
four rules laid down by Mookerji, J. at pages 781 and 782. But 
the two reasons which we have given above distinguish the pre- 
sent case. f 

The plaintiffs next referred to Jatindra Moben Tagore v. 
Genendra Moban Tagore™, which quoted at pages 394 and 395 the 
dictum of Lord Justice Turner in Soorjeemoney Dossee v. Deno- 
bundoo Mullick**: 

A man cannot create a new form of estate, or alter the line of 
succession allowed by law, for the purpose of carrying out his 
own wishes or views of policy. 

But in the agreement of May 1, 1898 there is no such 
creation or alteration. The parties to that agreement consented 
to enjoy their life-interests in a certain way, and it is during the 
continuance of two of those life-interests that we are asked to up- 

H, L R. XL Cal. 721 Mg Ben. L, R. 377 (P.C) 
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set that agreement. 

It was next argued for the plaintiffs on the strength of 
Himmat Babadur v. Dhanpat Rai”, that the agreement was not a 
proper family settlement because the daughters had only a spes 
successionis at the time of agreement. But the enjoyment of 
their life-estates by the daughters was in fact accelerated by the 
action of their mother, and on the death of their mother the 
plaintiffs continued to recognise the agreement, and the rights 
of Sheoraj Singh under the agreement. In fact it was only on 
the death of Sheoraj Singh that the plaintiffs object to his rights 
now in the possession of his widow. ‘The case reported in 38 
Allahabad 335 dealt with a relinquishment of part of the pro- 
perty by a widow and her daughter in favour of the husband 
of a deceased daughter, who had no legal claim whatever; and the 
persons who challenged it were not parties to the transaction but 
persons who were minors at the time. On page 338 it is stated: 

Tt seems to us that the very highest at which the defendant’s 
case can be put is that he in the year 1889 put forward a base- 
less claim, and the ladies in order to avoid being forced into liti- 
gation, consented to give him the property in suit it 
does not follow from that that there was a bons fide dispute, 
bona fide settled by members of the family. There is a great 
difference between settlement of family disputes or even the 
screening of family scandals and yielding up property on a threat 
of litigation. It is reasonable that the former should bind the 
family even though they may have been minors at the time. 
A transaction of the other kind can at best only bind the parties 
to it 

Now it may be noted that in this case it is stated on page 
336 that the widow gave part of her property to each of her 
two daughters, still retaining some of the property herself. On 
page 338 it is stated i 

we think that the document, read as a whole, clearly shows 
that what the mother did was to accelerate the succession of her 
two daughters, 

We consider that similarly in the present case the agreement 
accelerated the succession of the daughters and therefore at the 
time of the agreement the daughters had more than a mere spes 
successionis with which to bargain. The agreement therefore 
complies with the criteria laid down in Rema Aiyer v. Narayana- 
semi Áiyar”: 

It is well established that a bona fide family settlement of dis- 
putes or doubtful rights is binding on all the parties to the settle- 
ment (the rule in Stapleton v. Stapleton and Wiliems v. Willioms 
has always been applied in India) but where the object of the 
settlement is to affect a contingent, reversionary interest in the 
nature. of a spes successionis, the only way of doing it is by means 

“LL R 28 AiL 335 TA. L R. 1926 Mad. 209 at 211 
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of surrender, accelerating the reversion and converting its contin- 
gent nature into a vested interest and thus destroying its cha- 
racter as a Spes successionis. 

Reference was next made for the plaintiffs to Gauri Nath 
Kekeji v. Gaye Kuer”, where it is stated at page 1176: 

‘ Jf a Hindu dies leaving two widows, they succeed as joint 
tenants with a right of survivorship Each can deal as she 
pleases with her own life-interest, but she cannot alienate any 
part of the corpus of the estate by gift or will so as to prejudice 
the rights of the survivor or a future reversioner. 

We consider that the action of the two plaintiffs in executing 
the agreement of May 1, 1898 comes within the words “each can 
deal as she pleases with her own life-interest”. The plaintiffs chose 
to give up their chance of obtaining a larger share of the estate on 
the death of their mother in return for the advantages of the 
annuity in the case of Mst. Bodhi and the immediate enjoyment 
of one-fifth of the estate in the case of Mst. Dulari. Having made 
that agreement and acted on it it is not now open to the plaintiffs 
to repudiate it. 

„The plaintiffs next relied on Bai Parvati v. Deyabbai Manchhe- 
Tam”. 
In this case a widow was in possession of the estate and she 
along with her daughter, the plaintiff, made a gift of part of the 
property to the defendants who were the minor sons of a deceased 
daughter. After the death of her mother the plaintiff sued to 
recover the property on the ground that the deed was invalid as it 
conveyed her chance of surviving her mother. The gift by plaintiff 
was held to be invalid because it was a transfer contrary to Section 
6 (a), Transfer of Property Act, and there was no rule of Hindu 
Law recognising the validity of such a transfer, which was of a 
mere spes successtonis. 


Now it is true that this case resembles the present case in the 
fact that the plaintiff was 2 party to the transaction to be set aside. 
But there are essential points of difference. In the case quoted 
there was an actual transfer. In the case before us we consider 
that the agreement did not amount to a transfer within the meaning 
of Section 5, Transfer of Property Act, so far as the daughters were 
concerned. No daughter made any conveyance of property. 
What happened was that the mother made a transfer of her life- 
interest in four parts of the property to her different daughters 
and the daughters agreed to that transfer by the mother, which 
accelerated their life-estates in those parts. Further, the daughters 
agreed that ori the death of any one of three daughters the share 
of that daughter would go to her male issue if there was any male 
issue then alive. Such an agreement was quite a different matter 
from a transfer to any male issue. There was no transfer of the 

471928] 26 A. L J. R. 1174 (ec) PI, L R. 44 Bom. 488 
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chance of succeeding to an estate, which would be invalid by Sec- 
tion 6 (a), Transfer of Property Act, nor was there any transfer 
of a spes successionis which would be invalid by Hindu Law. 
There was merely an agreement between the daughters to enjoy 
their life-interests in a certain way. The surrender of the mother 
caused those life-interests to commence, and therefore the agree- 
ment dealt with actual life-estates in being and not with the spes 
successionis at some future date. Another point of difference is 
that in the case quoted there was no question of a family settle- 
ment but in the case before us the agreement settled the way the 
Property was to be enjoyed by the famliy. Reference was also 
made to Amrit Nareyan Singh v. Gaya Singh”: 

A Hindu reversioner has no right or interest in praesenti in 
the property which the female owner holds for her life. Until it 
vests in him on her death, should he survive her, he has nothing 
to assign or to relinquish, or even to transmit to his heirs. His 
right becomes concrete only on her demise, uhtil then it is mere 
spes successionis, 

The present case is differentiated on two grounds: the action 
of the mother accelerated the life-interests, and after the death 
of the mother the plaintiffs continued to act on the agreement. 
Another argument of the defence is that the plaintiffs are 
estopped under Section 115, Indian Evidence Act, from setting 
up a claim contrary to their agreement. In executing that agree- 
ment the plaintiffs made a representation that they agreed to that 
division of the estate for the period of their lives, and that they 
would not put forward any claim on the death of their mother to 
a large share of the estate. Those representations have been acted 
upon by the parties and we consider that the plaintiffs are estopped 
from setting up their present claim. 

We consider that both on the grounds of family arrangement 
and on the grounds of estoppel the case of the plaintiffs fails, and 


-we allow the appeal of the defendants with costs and we dismiss 


the appeal and the suit of the plaintiffs with costs in both courts. 

By THE Court—We allow the appeal No. 295 of 1926, 
dismiss the appeal No. 301 of 1926 and direct that the plaintiffs’ 
suit do stand dismissed with costs throughout. 


"LL. R. 45 Cal. 590 at 603 
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QAZI RAHIM BAKSH AND ANOTHER (Plaintiffs) 


VETSHS 
BACHAUNA AND oTHERS (Defendants) * 
Mobemmedan Law—Pre-emption—No reference in second demand to 
first demand—Invalidity of demands. 

Where there was am interval of time between the performance 
of the first and the second demands of a pre-emptor and the 
first demand was neither made on the premises nor in the pre- 
sence of the vendors or the vendees and there was no reference 
in the second demand to the first demand, beld, that. the demands 
were defective under the Mohammedan Law and therefore the 
plaintiff could not succeed in his claim for pre-empti 

Sediqg Ali v. Abdul Bagi Khen, I. L. R. 45 All 290=21 A. 
L. J. R. 109 followed. 

SECOND APPEAL from 2 decree of MauLvi MUHAMMAD 
Junaw, Second Additional Subordinate Judge of Gorakhpur, con- 
firming a decree of Basu CuHam Berari Lat MarHur, Addi- 
- tional Munsif. 

Heribens Sabei and Majid Ali for the appellants. 

M. Waliullah for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit for pre-emption of a house situated in mohalla Shaikhpur in 
the city of Gorakhpur. The plaintiffs are Mohammedans. The 
half shares of the same house were sold under two separate deeds 
by two separator vendors, one of whom was a Hindu and the 
other a Mohammedan. The plaintiffs alleged that there was a 
custom prevailing in this ‘mohalla’ under which there was a right 
of pre-emption: They further alleged that they had made the 
necessary demands under the Mohammedan Law and were entitled 
to preempt the house. It was obvious that their claim under 
the Mohammedan Law could not be entertained as regards the sale 
by the Hindu vendor. 

Both the courts below have dismissed both of the suits. The 
lower appellate court has distinctly found that no custom of pre- 
emption has been proved, and has also found that the demands 
under Mohammedan Law were defective, inasmuch as at the time 
of making the second demand there was no reference to the first 
demand. 

We agree with the court below that the evidence to prove 
the alleged custom is wholly insufficient. The plaintiffs rely princi- 
pally on a judgment in a second appeal of 1882, in which the 
only point urged in the High Court was whether a custom of 

*S.A. 2081 of 1927 
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pre-emption was or was not invalid in law. ‘The High Court 
never considered the sufficiency or otherwise of the evidence. Re- 
liance is also placed on a decree of 1887, which is a compromise 
decree, The judgment is not produced, and its value cannot be 
great. As against this, there are three recent judgments pro- 
nounced by the Gorakhpur courts, in which it was distinctly held 


, that the custom had not been established. The plaintiffs have 


failed to prove that within the last 40 years a right of pre-emp- 
tion has‘ been exercised, although, in view of the fact that ‘mo- 
halla’ Shaikhpur is in a big town like Gorakhpur, a large number 
of sales of houses must have taken place during this interval. 

The learned counsel for the respondents wanted to produce 
a certified copy of a judgment of this Court delivered in 1927, 
in which all the documentary evidence was reviewed and it was 
held that the custom was not proved to prevail in this ‘mohalla’. 
We do not think that we should admit this fresh evidence at this 
stage, though we might, if we like, refer to it as a ruling explain- 
ing the judgment of 1882. Having considered the whole evi- 
dence, we have come to the conclusion that the custom has not 
been established. 


As there was an interval of time between the performance 
of the first and the second demands and the first demand was 
neither made on the premises nor in the presence of the vendors 
or the vendees, we cannot possibly hold that there was a com- 
bined demand. The finding of the court below that there was 
no reference in the second demand to the first demand is fatal. 
We may only refer to the case of Sadiq Ali v. Abdul Bagi Khen’. 

The result is that the appeal fails and is dismissed with costs. 


Appeal dismissed 


L L R. 45 All 290=21 A. L J. R. 109 
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SPECIAL BENCH 


R. SAIGAL 
versus 
KING-EMPEROR* 


Criminal Procedure Code (as cmended in 1923), Secs. 99-A end 
99-B—Order of forfeitwre of book purporting to be a book of 
history, end its advertisemeni—Application to High Court to set 
aside order of forfeiture—One-sided presentation of historical facts 
with propagande directed to the elimination of British rule—Book 
seditious but not advertisement—Burden of proof and right to be- 
gin—Costs incewred in tronsletion of the book—Re-imbursement 
of—Sec. 99-F, rules fromed under, interpretation of. 

Under Sec. 99-B of the Criminal Procedure Code, the appli- 
cant—a publisher—took objection to the orders of the Local Go- 
vernment declaring, under Sec. 99-A of the Criminal Procedure 
Code, every copy of the book, Bharat men Angrezi Raj, and of 
the advertisement thereof, forfeited to His Majesty. The 
advertisement consisted of a brief one page and a large fuller 
advertisement extending to several pages in which a sum- 
mary was given of a number of Chapters of the book but not 
all the chapters. From this summary it was possible to pick out 
some phrases, which, standing by themselves, could be read as 
having a bearing on the present British rule in India, but taking 
the advertisement as a whole those phrases could be read as bear- 
ing only on the undesirable features of the administration by the 
East India Company. 

The book itself purported to deal with the history of the ad- 
ministration of the East India Company and of the means em- 
ployed and acts done by it from 1758—1857, but it presented 
only one side of the case writing about nothing but black in the 
picture painted of any Englishman or any British measure, and 
nothing but white in the picture of anybody else. The book 
was not merely a compilation from other books but contained 
numerous passages which stated the author’s own views and ideas 
of the purpose to which the Indians of the present day should 
direct themselves, and of the means by which that purpose, viz., 
the destruction of British rule in India, should be carried out. 
Further, the book contained propaganda directed to show that the 


evil state of affairs existing during the days of the East India. 


y continued to the present day. 

Held, (1) that in cases where the applicant seeks to set aside 
an order of forfeiture passed under Sec. 99-A of the Criminal Pro- 
cedure Code, the question of onus of proof is, after both parties 
have been fully heard, of very little or no practical importance 
and it is more convenient that the Government Advocate should 

*Cr. Misc. 167 of 1929 
90 
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begin and state the case in support of the Local Government’s 
orders. 


Emperor v. Batjnath Kedia, I. L. R. 47 All. 298=23 A. L. J. R. 
1 followed. 


(2) Held, further, setting aside the order of forfeiture with 
regard to the advertisement but upholding it as to the book, that 
the contents of the advertisement, although very near the border 
line, did not themselves afford sufficient basis for the order of 
forfeiture. Two views of its interpretation being reasonably 
possible the applicant must be given the benefit of that which 
was most favourable to him. 


The intention of an advertisement of a forthcoming book is 
primarily merely to further the sale of the book, and an advertise- 
ment stands on a different footing from that of a newspaper article 
inasmuch as the intention and the effect of an article could be 
gathered not only from the article itself but from other articles 
connected therewith appearing prior or subsequent to the date 
of the article in question. The order of forfeiture of the ad- 
vertisement could not, therefore, be maintained merely on the 
ground of its being intimately connected with the book declared 
to be forfeited, as it was not possible to read provision for this 
into Sec. 124-A of the Penal Code or Sec. 99-A of the Criminal 
Procedure Code. 


Queen Empress v. Balgengadber Tilak, I. L. R. 22 Bom. 112 
referred to. ` 


(3) Held, further, that the order declaring the book forfeited 
to His Majesty was rightly passed. The book was in no sense 
merely a history, although it contained historical facts, but it 
teemed with propaganda directed to the elimination of British 
rule, the aim of the book being the entire severance of the British 
connection with India, and bringing into contempt and hatred 
the government established by law in British India. 

Objter:—Even where a book is merely 2 compilation from other 
books in the strictest sense of the term, the mere fact that it is 
a compilation from books already published would not be an 
adequate answer to the charge that it contained seditious matter, 

(4) Where the petitioner alleges that a book which has been 
declared to be forfeited does not contain any seditious matter, 
it is incumbent on him to file with his petition 2 copy of the book 
and a translation thereof. Where the translation is made by the 
Local Government, the Local Government is entitled to be re- 
couped for such expenses as might have been properly incurred. 
The rules framed by the High Court under Sec. 99-F of the Cri- 
minal Procedure Code to regulate the procedure in cases of such 
applications, the amount of costs thereof, and the execution of 
orders passed thereon, do not make any reference to exhibits 
filed on behalf of the opposite party but only to exhibits attached 
to the petition or filed by the applicant. 


APPLICATION under Section 99B of the Code of Criminal 


Procedure. 


`‘ 
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Keilas Neth Katju, R- S. Pandit, Ajodhyo Prased and 
Kenbaiys Lal for the applicant. : 

Uma Shankar Bajpai (Government Advocate) for the 
Crown. > . 

The judgment of the Court was delivered by 


Boys, J.—This is an application under Section 99-B of the ` 


Code of Criminal Procedure by which the applicant takes objec- 
tion to orders of the Local Government under Section 99A of the 
Code of Criminal Procedure, declaring every copy of a book 
and of the advertisement thereof forfeited to His Majesty. 

The book is entitled “Bharat men Angrezi Rajya”. The 
author is one Sriyut Sundar Lal, B.A., ex-editor of the “Karma- 
yogi” and the “Bhavishya”. ‘The book is written in Hindi 
R. Saigal is the printer and publisher, and it was published at the 
Fine Art Printing Cottage, 28 Elgin Road, Allahabad. In the 
advertisement of the book it is described as a 

compilation from the English books ‘Rise of the Christian Power 
in India’, The consolidation of the Christian Power in India’, and 
‘Ruin of Indian Trade and Industries’ of the well-known his- 
torian Major Baman Das Basu, LM.S., and from other authentic 
historical works. 

The applicant before us is the printer and publisher, 
R. Saigal, whose case has been put before us by Dr. Katju. The 
author, Sundar Lal, has, so far as we are informed, taken no ob- 
jection to the orders of Government passed under Section 994, 
and has not appeared before us in any way, or made any repre- 
sentation to us personally or through counsel. 


The following facts are undisputed before us. The first. 


advertisement of the book in question appeared in the November 
issue of the year 1928 of the “Chand” magazine. 

The advertisement appears to have been of a two-fold 
nature: a brief one page advertisement such as is common in 
regard to many books, and a large fuller advertisement extend- 
ing to a number of pages and containing a synopsis of many but 
not all of the chapters in the book. 


On December 10, 1928, this November issue of the “Chand” 
was declared under Section 99A of the Code of Criminal Pro- 
cedure to be forfeited, but there was no particular reference to 
the advertisements with which we are now concerned. 


f On March 18, 1929 the book was published and the pub- 

lisher proceeded to issue copies. On March 19, 1929, a police 
oficer called at the office of the publisher and informed him 
that the Superintendent of Police desired to see him. On March 
20, 1929 at this interview, the Superintendent of Police informed 
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the publisher that the advertisement of the book had been pro- 
scribed. He also warned the publisher that he would proceed 
to the publication of the book itself at his own risk. The pub- 
lisher then informed the Superintendent of Police that the book 
had already been published two days previously. 

Two days later, on March 22, 1929, an officer of the Cri- 
minal Investigation Department informed the publisher that the 
book had been proscribed. The notifications proscribing the ad- 
vertisement and the book are dated respectively March 15, 1929, 
and March 22, 1929, and both appeared in the Gazette of March 
23, 1929. . - 

It is against these notifications that the present application 
is directed. 

At the commencement of the hearing before us the questions 
on whom the onus of proof lies and who has the right to begin 
were incidentally touched upon, but no adequate reason was sug- 
gested why we should not follow the procedure adopted in Em- 
peror v. Baijnath Kedia’ and we found ourselves in complete agree- 
ment with the proposition there stated that the question of onus 
of proof is, after both parties have been fully heard, of very 
little or no practical importance; and further we think that it is 
manifestly most convenient that the Government Advocate should 
begin and state the case in support of the Local Government's 
orders, 


To deal first with the order of forfeiture in regard to the 
advertisement, Every document of this description must be dealt 
with on its own merits. We have carefully examined every word 
of the lengthy synopsis of the book contained in the advertise- 
ment. A summary is made of a number of chapters. ‘The ad- 
vertisement is silent as to some others. Taking isolated phrases, 
it is possible to pick out some that standing by themselves might 
be read as having a bearing on the present British rule, but taking 
the advertisement as a whole we think that even those phrases 
must be read as bearing only on the undesirable features of the 
administration by the East India Company. We shall hold later 
in regard to the book itself that there are in it passim passages 
having reference to the Government prevailing at the present day. 
But none of those passages appear in the abstract made for the 
purpose of advertisement and, more particularly, we find in the 
advertisement no reference to the ideas which are given special 
prominence in the concluding chapter of the book. We do not 
think therefore that taking the advertisement strictly by itself 
as it existed at the time the order of forfeiture was passed, there 
is sufficient material in that advertisement to form the basis of an 
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order of forfeiture under Section 99-A of the Code of Criminal 


Procedure. Again we must emphasise, as indeed must be obvious, © 


that we are speaking of this particular advertisement alone. It 
of course far from follows that the mere fact that the document 
is only an advertisement of a forthcoming book is sufficient to 
protect it from forfeiture under Section 99-A of the Code of Cri- 
minal Procedure. 


It has been suggested for the Local Government that the ad- 
vertisement must be read in the light of the subsequent book. 
It is manifest that in some cases while a document may not strict- 
ly speaking by itself disclose seditious intent, it may be read in 
the light of other documents whether prior or subsequent in date 
and the seditious nature of the document in question may be 
apparent from those other documents, An illustration of this is 
to be found in the case of Queen-Empress v. Balgangadbar Tilak’. 
Where an article has appeared in a paper, the intention and the 


effect of that article may be gathered not only from the article - 


itself but from other articles connected therewith appearing prior 
or subsequent to the date of the article in question, But mani- 
festly the case of an advertisement may be quite different. The 
intention of an advertisement of a forthcoming book is clearly 
primarily merely to further the sale of the book. It is a step 
in preparation in furtherance of the sale of the book which is to 
appear in the future. But it is not possible to read provision for 
this into Section 124-A of the Indian Penal Code, or Section 99-A 
of the Code of Criminal Procedure. It is of course possible to 
contend that the advertisement is very intimately connected with 
the book and it might reasonably be considered desirable to make 
‘provision for declaring forfeited all documents connected and inti- 
mately associated with a book that has been found to be seditious; 
but there is no such provision in the law which this Court have to 
administer. 


_ We therefore hold that the contents of the advertisement did 
not themselves afford sufficient basis for the order of forfeiture and 
it is hereby set aside. : 

Before leaving this we are constrained to add that we think 
that the advertisement itself and standing by itself was very near 
the border line. Two views of it were reasonably possible, but, 
two views being reasonably possible, the applicant must have the 
benefit of that which is most favourable to him. 

- We now come to consideration of the book itself. A pass- 
ing complaint was made by Dr. Katju suggesting that the Go- 
vernment had not given the book due consideration before it was 
proscribed. We have ourselves given it the very fullest consi- 
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deration as must be manifest from the fact that the arguments 
and the placing of the book before us have occupied this Court 
for over seven days. We have had before us and counsel have 
also had before them full translation made of the whole book by 
Government and those translations have been accepted as fair by 
both the counsel before us, though, as was inevitable here and 
there, reference has been necessary to the original and one of us 
familiar with Hindi has followed the text of the original book 
while the translated extracts were being read. Dr. Katju has in 
his painstaking argument been handicapped to this extent that he 
has not had the assistance of the author. We have already noted 
that it is the publisher who has ‘made application to this Court. 
We are assured that he has no interest other than financial in this 
book at all. We have no explanation before us of why the au- 
thor has treated with indifference the proscription of his book. 
But the fact remains that he has not made any attempt to justify 
it. Dr. Katju has urged that the book must be judged as a whole 
with its introduction and acknowledgment or dedication and we 
agree with him. In the case of a lengthy book such as this ex- 
tending to nearly 1700 pages of print it might be unfair, generally 
speaking, to pick out a sentence which might have found its way 
into the book by inadvertence and condemn the whole book on 
account thereof. We have therefore considered the whole book 
with its introduction and acknowledgment or dedication and drawn 
our conclusions from its general trend and not only from isolated 
passages. 

It is contended for the applicant that the book was written 
and published in furtherance of the interest of vernacular edu- 
cation. If this were the sole motive there can be no doubt that 
it would be a laudable object and the last thing that anybody 
would desire would be to place obstruction in the way of that 
purpose, but whether or no that mzy have been one of the ob- 
jects we are concerned with the means by which it was proposed 
to attain that object and the question whether there was or was 
not another illegal purpose as well. 

It has been contended that the fact that the book was pub- 
lished at a price of Rs.16 is an indication that no seditious purpose 
was intended; that a book at such a price could not possibly be 
intended to reach the multitude. There is no force in this con- 
tention. It is part of the applicant’s case that 2,000 copies of the 
book have been printed at very great expense and it is impossible 
to suppose that this was done except in the hope of reaching a 
very wide market whether through individuals or through 
libraries. 

It has been contended that it is not usual for historians to 
be impartial. It may be conceded that most students of history 
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have formed some opinion of the circumstances with which and Canam 
of the characters with whom they deal and such partiality is 1930 
obviously not in itself criminal or even culpable but there is mani- _ —— 
festly a vast difference between this and the deliberate setting out ® Swar 
of only one side of the case. It is at least the duty of a historian Kme- 
to make an endeavour to be impartial and not to make a presenta- EMPEROR 
tion only of the evil deeds of those with whom he is dealing. In Boys, J. 
the book before us even institutions like those of railways are 
set out as merely unmitigated engines of oppression of the Indian 
and the country of India. Even the Penal Code is described as 
follows: 
The object of this law (the Indian Penal se bas ge 

poverish Indians, to demoralise them, to create in the habit 

of dishonesty and litigation and to ruin them utterly. 

It would serve no useful purpose and merely prolong this 
judgment to wholly unnecessary lengths were we to endeavour to 
reproduce in detail the passages to which we have been referred 
throughout this book and the arguments in reference to those 
passages. It is not necessary or desirable for us to do more than 
to state our definite and clear conclusions. We are fully satisfied: 


(a) that the book that we have to consider can in no sense 
be regarded as merely “history” of the times with which it deals. 
(by That the book is not merely a compilation from other 
books but contains numerous passages which state the author’s 
own views and his own ideas of the purpose to which Indians of 
the present day should direct themselves and of the means by 
which that purpose, the destruction of British rule in India, should 
be carried out. We may add that even if it was a mere com- 
pilation in the strictest sense of the term that would not be an 
adequate answer to the present charge. 
(c) That there is passim propaganda directed to‘show that 
the evil state of affairs existing during the days of the East India 
Company continues to the present day. In the acknowledgment 
at the commencement of the first volume we find the phrase 
In the introduction I think it necessary to present before the 
reader an account of the invasions of India before British advent, 
specially of the condition of India at the time aS, the coming 
of the British so that it may be easy for them to appraise cor- 
rectly the beneficial or harmful consequences of British rule over 
their country, 

and again, 
It is to be hoped that this humble effort may help some fellow 
countryman to ponder seriously over the deplorable condition of 
the country and its real remedies. 

In the introduction we find 
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On ‘the basis of these statements by supporters of the British 
rule and by concealing from us the real form of the British rule 
we are assured that the British administration is a very great 
blessing for India and that all our future progress and peace in 
the country depends upon the continuance of British role. 


And again, 

We should also like fully to examine what were the 
causes and methods which led to the establishment of British rule 
in India, what were its effects on India and what are the means 
by which it may be hoped to secure deliverance from it in 
future. 

In Chapter 35, 
It has, however, always been seen that the proportion in which 
the rights and aspirations of the people in England have increased 
the fetters of subject India have tightened. It is also natural, 
because the interests of the rulers and the ruled always clash 
under an alien government. Prosperity of England lies in the 
impoverishment of India and the awakening of the latter means 
danger to the former. The more the rights of the people of 
England will increase the more will the number of those who 
practically rule over India multiply and the more will increase 
the dependence and indigence of the country. 

In Chapter 51 of the book, in speaking of the Proclamation 

of November 1, 1858, the author says: 
Since then the British rulers in India have in practice never 

cared a bit for the pledges contained in it. 

In his concluding remarks he says: 


The detailed history of the 70 years following the rebellion is 
outside the scope of this book but the tale is the same. 
The tale to which reference is made is explained at page 1655 of 
the book: 


Another question which arises is what would have happened 
if the rebellion of the year 1857 had not at all taken place. An 
account of the Company’s administration and of the means em- 
ployed and the acts done by it from 1757 to 1857 has been given 
in this book. It is impossible and useless to repeat that tale 
of woe. 

We invited Dr. Katju to tell us, in reference to his defence 
that Major Badu’s books were the foundation of the present book, 
whether there was any idea of a tale of woe continuing to the 
present time in Major Basu’s books and he was unable to say that 
any such could be found. The quotations that we have given, and 
these might be multiplied, are ample to show that the book is in 
no sense merely a history, though of course, it contains historical 
facts, but it teems with propaganda directed to the elimination of 
British rule. 
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(d) That the intention of this book was and the effect of it 
is and must be to excite disaffection towards the present Govern- 
ment. Even if the book was limited to a-criticism of the East 
India Company it would not necessarily follow that it was not 
a book calculated to create disaffection towards the present Go- 
vernment but in view of the actual nature of the book that is 
not a proposition which it is necessary now for us to consider 
further. 

(e) That in the great majority of the cases in which we have 
been invited to examine the authorities on which particular state- 
ments are alleged to be based and in which we have succeeded 
in tracing the alleged authority we have found that authority 
more or less misquoted, always in the direction of exaggeration 
or embroidery, of the evidence and conclusion stated by the author 
in the direction of increasing the gravity of the charges made, 
or the clearness of the evidence by which it is endeavoured to 
support those charges. 


(f) That generally speaking there is nothing but black in 
the picture painted of any Englishman or any British measure 
and nothing but white in the picture of anybody else. This is 
in truth admitted by Dr. Katju to be a fact and his only answer 
on behalf of his client is that the present book is based on those 
of Major Basu. In this connection too we have the picture in the 
introduction of a “Peaceful invasion by Mohammedans of India” 
and the statement that they only furthered their own interests 
and those of Islam by peaceful persuasion, the intention mani- 
festly being to predispose Mohammedans to the more ready ac- 
ceptance of the teaching in the rest of the book. Further it is 
to be noted that where anything is actually said in criticism of 
other than Englishmen it is only with the object of having a peg 
on which to hang immediately a more severe criticism of English- 
men and institutions established by Englishmen. 

(g) That there is no force in the argument that all that is 
aimed at by this book is furtherance of the idea of replacing the 
present form of Government by Dominion Status. This -argu- 
ment was put forward by Dr. Katju at a late stage of the case 
after it had been brought home to him by repeated reference to 
passages in the book that his original contention that the book 
was only a history of the East India Company was wholly un- 
tenable. Even if this were the object of the book, it might still 
be directed against the Government established by law, but it is 
necessary to enter into this, for there is not, in fact, throughout 
the book a hint of the idea of Dominion Status or a hint that 
the author only desired to displace the present form of Govern- 
ment by Dominion Status. One conclusion and one only is 
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possible from the very full consideration that we have had to give 
during these seven days to the book that the author aimed at the 
entire severance of the British connection with India, and at bring- 
ing into contempt and hatred the Government established by law 
in British India. 

Finally we have to consider the question of costs. This is 
of considerable importance to both parties for owing to the neces- 
sity of translating a very lengthy book the expenses incurred have 
been considerable, amounting to no less than Rs.3,000 and this 
apart altogether from the question of the fees paid by either side. 
In view of our finding that the order relating to the advertisement 
must be set aside and the order relating to book maintained, we 
have no difficulty whatever in holding that it will be reasonable 
to order that nine-tenths of the costs incurred by Government 
who have been successful as regards the book should be payable 
by the other side, but in the comparatively small matter of the 
advertisement the Government should bear its own costs, that is, 
the remaining tenth, The question, however, on what basis we 
should determine the amount of the costs is not so easy of solu- 
tion. In the present Code of Criminal Procedure it is laid down 
in Section 99-F that 

every High Court shall, as soon as conveniently may be, frame 
rules to regulate the procedure in the case of such applications, 
the amount of the costs thereof and the execution of orders 
passed thereon, and until such rules are framed the practice of 
such Courts in proceedings other than suits and appeals, shall 
apply, so far as may be practicable, to such applications, 
The present application was filed on May 10, 1929. At that 
date no rules had been framed under Section 99-F of the Code 
of Criminal Procedure. Similar provision to that which we have 
quoted was formerly contained in the Press Act. The rules framed 
as under that Act, however, are no longer in force and no steps. 
were taken immediately to frame any rules under Section 99-F. 
The rules framed under the Press Act were revived in the shape 
of rules under Section '99-F in December 1929. Even those 
rules we notice do not make any reference to exhibits filed on 
behalf of the opposite party but only to exhibits attached to the 
petition or filed by the applicant. We have, however, to consider 
what was the situation at the time the present application was 
filed and in accordance with Section 99-F the petitioner should 
have been guided by the “practice of the court in proceedings 
other than suits and appeals”. The proceedings under Section 
99-F are sué generis but the particular exclusion by Section 99-F 
of the practice in “suits” and the very provision for an order for 
the payment of costs suggest that regard is intended to be had 
to the practice in miscellaneous civil proceedings. 
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As to what that practice is neither side gave us any assistance, 
The language of the Court is English and wherever there is any 
relevant provision made it is always to the effect that the person 
filing an exhibit must cause to be translated by a competent trans- 
lator of this Court all such exhibits as he may desire to file. 


Now in the matter of this petition the petitioner was direct- 
ly alleging that there was nothing in his book which was seditious 
and, strictly speaking, it-was incumbent on the petitioner to file 
with his petition a copy of the book and a translation thereof. 
He did not do so. The translation in fact was made by the 
opposite party, the Local Government. It has been admitted on 
the part of the applicant that it is d fair translation. It is not 
a case where it would have sufficed to translate a few selected 
passages; the whole book had to be considered. If neither side 
had had a translation made we should undoubtedly have had to 
postpone the case until a translation had been made. 

After the translation had been made by the Local Govern- 
ment at its expense both sides took advantage of it to read whole 
chapters to us. 


The broad facts stand out, therefore, that the petitioner ought 
to have the translation made and that it was made, and made satis- 
factorily, by the Local Government. Under the circumstances 
we think that there can be no doubt that-the only equitable 
course is to direct that the Local Government be recouped for 


such expenses as they have properly incurred, in the proportion - 


that we have already named. ` The only material question then 
remaining is whether the sum of Rs.3,000 stated by the Local 
Government to be the cost of translating the book is excessive or 
not. ‘That figure is supported by an affidavit. No materials are 
given us by the applicant, after three days to consider the matter, 
to show that the sum of Rs.3,000 is excessive. Left without any 
assistance we have endeavoured to ascertain for ourselves what 
would be the appropriate figure. So far as we have been able to 
ascertain Rs.3,000 is just about the sum that either party would 
have paid if, in accordance with the principle we have mentioned, 
the book had been translated by a qualified High Court translator. 
We have so far referred to the cost of translation but the figure 
named by the Local Government includes also the costs of typing 
of five copies running to something over 1200 pages for each copy 
and there is further the typing of some 300 pages of selections 
from the book. The expense was incurred because the applicant 
took no steps to have the translation made and we have had no 
materials given to us to find it exctssive. Even on the basis of 
broad principle alone it appears to us reasonable that the costs of 
the other side so far as they may be found to have been reasonably 
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incurred should be paid by the person to whose action the 
incurring of those costs was due. 


On the question of legal fees we are given no reason for de- 
parting from the practice hitherto of allowing the fees of the Go- 
vernment Advocate at the rate of Rs.200 per diem for the 7 
days, namely, Rs.1,500. 

In conclusion we set aside the order declaring the forfeiture 
of the advertisement, we maintain the order declaring the forfeiture 
of the book and we direct that the petitioner do pay to the Local 
Government nine-tenths of the sum of Rs.3,000 expenses of trans- 
lation etc. and nine-tenths of Rs.1,500 fees of the Government 
Advocate, i.e., a total of Rs.4,050. l S 

C OO RAA 
ee 


"RAM SUNDAR MAL AND OTHERS (Plaintiffs) 
' ` versus 


THE COLLECTOR OF GORAKHPUR AS MANAGER, COURT 
oF Warps, MAJHAULI ESTATE AND ANOTHER (Defendants) * 


Komas, j Hindu Lew—Imperttble estate—Joint femily—Right of succession, of 


the junior brench of the family—Se aration im residence, mess end 
worship and partition of the pertible broperty—When intention to 
give xp chance of succession by the junior branch proved—Registra- 
tion Act (XVI of 1908)—A share in a bouse, within the jurisdiction 
of registering officer imcluded in the sale deed—Vendor end ven- 
ce bonestly believed that vendor bad a title to it—Intention to 
trensfer must be proved—Evidence Act, Sec. 92—When applicable. 

A mere separation in food, mess or worship, that is to say, in the 
general status of the family, or even a partition of the partible 
Property inter se, would not destroy that notional jointness 
which entitles 2 member of the junior branch to succeed to the 
impartible estate, and the presumption of jointness can be re- 
butted only by showing that there was an intention, expressed 
or implied, on behalf of the junior members of the family to 
give up their chance of succession to the impartible estate. Such 
intention can be implied both from circumstantial evidence and 
from the conduct of the parties, but the conclusion must be ir- 
resistible and the circumstances must point to separation relat- . 
ing to the impartible property itself and not mere separation in 
general status. 

Konammal v. Annedens, 55 L A. 114=1. L. R. 51 Mad. 189 
(p.c.) followed. Baij Nath Prased Singh v. Tej Bali Singh, L 
L. R. 43 AlL 228=19.A. L. J. R. 317, Katema Natchier v. 
The Rejeb of Shivagunge, [1863] 9 Moore’s I. A. 543, Tere 
Kumari v. Chaturbbuj Nareyen Singh, I. L. R. 42 Cal 1179= 

- "FE. A. 459 of 1926 
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42 I. A. 192, Gurusemi Pendiyan v. Sendatti Kalai Pandia Chinna 
Thembier, I. L. R. 44 Mad. 1, Venkata Surya Reo v. Court of 
Wards, 26 I. A. 83 and Raj Kumar Babu Bishun Prakash Nerein 
Singh v. Mabereni Jenki Koer, 24 Cal. W. N. 857 referred to. 


In the case of an impartible estate, the distance of relationship - 


between the claimant and the common ancestor is in itself in- 
sufficient to destroy the presumption of jointness. Ram Nundan 
Singh v. Jenki Koer, I. L. R. 29 Cal. 828 and Neragunty Lutch- 
meedavemab v. Vengema Naidoo, 9 Moore’s I, A. 66 followed. 


A mere separation of the place of worship or the mere existence 
of strained relations would not be tantamount to an abandonment 
of by the junior members of their right of succession to an im- 
partible estate. The object of the parties to get registration effect- 
ed at any particular place cannot per se amount to a fraud on the 
registration department. 

Where in order to enable themselves to get the sale deed re- 
gistered at a particular place, the parties included a small bit of 
property which was within the jurisdiction of the Registrar and 
there was no evidence that either the vendor or the vendee was 
aware of the fact that this small item was not transferable, they 
being under the honest belief that it was transferable, beld, that as 
the burden of proving the fraud lay on the defendant and he had 
failed to discharge it, no fraud on registration was committed. 

` Mubemmad Hasan v. Fide Husain, 1924 A. I. R. All. 473 
followed. f 

Section 92 of the Evidence Act applies only as between the 
parties to the instrument and their representatives in interest. 
But as under the first proviso to that section any fact may be 
proved which would invalidate the document, the section would 
not exclude evidence to show that a document was a mere paper 
transaction never intended to be given effect to or acted upon. 
Mukat Nath v. Shyam Sunder Lal, [1929] A. L. J. R. 801, 
Gokerakonda Narsimba Rao v. Gokarakonda Papunna, I. L. R. 
43 Mad. 436, Vishvenathbbet Annabbat Punjari v. Mallappa Bin 
Nangappe, I. L. R. 49 Bom. 821 and Rem Sumran Prasad v. 
Gobind Das, I. L. R. $ Patna 646 referred fo. 

First APPEAL from the decision of TEJ NarRAIN MuLLa Esa., 
District Judge of Gorakhpur. 

Peary Lal Banerji, K. N. Laghate and N. Upadbiya for the 
appellants. ’ 

B. E. O’Conor and U. S. Bajpai for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a suit 
for recovery of possession of four villages together with a sitting 
room called mashistagab. The suit relates to a part of the estate 
known as Majhauli Raj. The plaintiffs in the suit are transferees 
from Balbhaddar, who claimed through his deceased father Indarjit 
to have succeeded to this estate. Two suits had been filed, viz., 
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Suit No. 20 and Suit No. 21 of 1923, the first one by the claimant 
Balbhaddar himself and the second by his transferees. The main 
suit which related to the bulk of the estate was compromised. ‘The 
present appeal arises out of the second suit No. 21. 


In the plaint it was stated that Majhauli estate is a very ancient 
impartible estate, which was founded by Raja Bishwa Sen a long 
time ago. A long genealogical table was attached to the plaint 
which shows that the claimant is more than 100 generations from 
the founder, whose time might very well go back 2000 years. The 
last male holder was Raja Kaushal Kishor, who died on January 7, 
1911, leaving two widows, Rani Shyam Sunder and Rani Janki 
Kunwari, surviving him. He left no child. Rani Janki Kunwari 
died in 1917 and the estate is in the possession of the court of wards, 
who hold charge of it on behalf of Rani Shyam Sunder. The 
plaintiffs alleged that according to the genealogical table set up by 
them the succession opened to Indarjit, the father of Balbhaddar, on 
the death of Raja Kaushal Kishor. The plaintiffs’ case was that 
Balbhaddar’s branch of the family was joint in status so as to be- 
come entitled to the estate in preference to the widows. The 
plaintiffs had acquired the property in dispute in this appeal under 
a sale-deed, dated October 30, 1922. 

On behalf of the defendant the fact that Majhauli estate was 
an ancient impartible raj and was founded by Bishwa Sen was 
admitted, that it was also admitted that only one person owned 
the raj at a time and that the other members of his family cannot 
get their share by partition. The pedigree set up by the plaintiffs 
was denied, and it was also not admitted that Balbhaddar’s branch 
had remained joint with the main line. It was further alleged that 
there was a custom in this family under which a widow was entitled 
to succeed for her lifetime, but no general tribal custom was put 
forward. A further custom of non-alienability was also pleaded. 
The validity of the sale deed in favour of the plaintiffs was also 
challenged on the ground of a fraudulent registration on account 
of the inclusion of an item of property not intended to be sold. 


The learned District Judge, who has taken great pains over 
the case and has written an able judgment, framed five issues 
relating to (1) the pedigree, (2) the jointness of the plaintiffs’ 
branch with Raja Kaushal Kishore, (3) the special custom of 
succession of widows, (4) non-transferability and (5) the fraud 
on registration. 

The learned District Judge has found the issues relating to 
the pedigree, the customs and the validity of the plaintiffs’ sale 
deed in favour of the plaintiffs, but has dismissed the suit on the 
main ground that the two branches were not joint. 


The learned advocate for the appellants challenges the finding 
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of the court below which is against him, and the learned counsel for Sve 
the respondents has also tried to support the decree by challeng- — 1930 
ing the findings relating to the pedigree and the registration and — 
half-heartedly the finding relating to the custom of succession SAL SONDAR 
by widows. f +. 

The legal question of the right to succeed to an impartible (am 
estate that is or has been the property of a joint Hindu family, or 
has been discussed at considerable length by the learned District GozitaPUk 
Judge, who has examined a large number of cases on the point. Salemes, J. 
He was, however, at a considerable disadvantage inasmuch as the 
latest and the most authoritative pronouncement of their Lord- 
ships of the Privy Council which has set at rest some of the doubts 
which prevailed previously, was not available to him. This case 
is Konemmal v. Annadana. The main point which the learned 
Judge had to consider and which it is our duty to decide is whe- 
ther it is incumbent upon a claimant to an impartible estate to 
establish a jointness in general status between the two branches 
of the family in order to supersede a widow, or only a notional 
jointness with the burden on the opposite party to show a de- 
finite renunciation of their right to succession. 

Mr. Piare Lal Banerji who has argued the case with great 
ability, has placed before us almost all the previous cases that are 
relevant to this question. 

The previous case-law was summarised by their Lordships of 
the Privy Council in the leading case of Beij Nath Prasad Singh v. 

Tej Bali Singh' which is known as Aghori Barber case. It is, 
therefore, wholly unnecessary to refer at length to the previous 
cases. Their Lordships pointed out that the earliest case known 
as Shivagunga case (Kaisma Naichier v. The Rajab of Shiva- 
gunga’) was one where the property was the self-acquired and se- 
parate property of the last holder and that the Tipperab case, 
Raja Sureneni Venkata Gopala Nerasimba Row v. Raja Suraneni 
Lakshma Venkama Row’ was under the Dayabhag Law and not 
the Mitakshara. Their Lordships also remarked that Sertaj Kusri v. 
Deora} Kuwar? had stood too long to be now touched, but it merely 
affirmed the general proposition laid down in the Tipperab case 
that when a custom is found to exist it supersedes the general 
law which, however, still regulates all beyond the custom. 
In conclusion their Lordships laid down that 
the zemindari being the ancestral property of the joint family, 
though impartible, the successor falls to be designated according 
to the ordinary rule of the Mitakshara Law, and that the res- 
pondent, being the person who in a joint family would, being 
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aa person designated in this impartible raj to occupy the gaddi. 
—— Ths leading case did, therefore, reaffirm the law laid down in 
Ram Soroan some‘ of the earlier cases and explained the ratio decidendi in 
im Sartaj Kuer?s case and in the Tipperah case. It is, however, to 
Tae be noted that Tera Kumari v. Chaturbhuj Narayan Singh’ known 
Conector ag the Telwe case had been distinguished by the learned Judges 
Goaarxox Of the Allahabad High Court, who thought that it was decided 
——._ on its special facts without laying down any general proposition 
Sslemen J. Of law in Baij Nath Prasad Singh v. Tej Bali Singh’. ‘That case, 
however, was not referred to by their Lordships in their judgment 

in appeal. 

There can be no doubt that the impression created in India 
by the Telwa case was that in order to succeed to an impartible 
estate on the ground of jointness of the family it was necessary 
to show jointness in the general status of the two branches. In 
the Telwe case Sir John Edge put the issue to be “whether the 
two brothers had separated” (page 1192). Reference was made 
to the fact that one brother had built a pacca house to the west- 
ward of the family house, established a Tulshi Pinda there and re- 
moved his family to his pacca house and lived there separately 
from his brother, building a wall in between; their expenses were 
also found to be separate, and the evidence proved a complete 
separation “in worship, in food and in estate”. On this finding 
the claimant was unsuccessful as against the widow. ‘That this 
is how the T'elwa case was understood by some High Courts is clear 
from the following remark of Wallis, C.J. in Gurusami Pandiyan 
v. Sendattikalai Pandia Chinna Thambiar': 

(The Telwa case) lays down, that in determining which line 

L of succession to follow, the test is whether the last owner who 

A left no male issue was or was not separated from the other 

' members of the family, and expressly negatives the contention 

that, to let in the rule of succession as to separate estates, there 

; must have been something in the nature of a partition of the 

\ impartible estate, or of an abandonment express or implied of 
t the right to succeed to it as jot family property. 

The question came up again for consideration before the 
Madras High Court in Asnadena Jadaya Gounder v. Konammal. 
before Krishnan and Ramesam, JJ., who dealt with the subject 
exhaustively, reviewing almost the whole of the previous case-law. 
But in view of the T'elwa case, they felt it incumbent upon them- 
selves to go into the question of facts relating to the jointness or 
separation, At page 406 Krishnan, J. remarked 

. to show that an impartible estate has become the separate pro- 
perty of the holder it- js not absolutely necessary to prove that 
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there was some express division in which that property was Owu 
involved or that the rights of others in it were abandoned. í Par 
Similarly Ramesam, J., at page 415, after stating that an im- 9 
partible zemindari may be the self-acquired property of a parti- Raw Suwpar 
cular member, or might be renounced by a member of the family, z 
or might be allotted to a member in a family partition, dealing Tre 
with it, remarked that he did not claim to exhaust the modes in Corrrcror 
which it had become the separate property of a member. Made ae 
This last mentioned case went up in appeal before their Lord- getetwen, J. 
ships of the Privy Council, and the judgment was affirmed in 
Konemmal v. Annadend. As this judgment is instructive, we 
must refer to it at some length, because in our opinion it definitely 
settles the law. The suit was brought by Konammal, the mother 
of the last holder Narayanappa, who according to the pedigree 
given on page 121 was the great great grandson of the common an- 
cestor Lakshmanappa; and the defendant in possession of the 
estate was Annadana, who was great great great grandson of the 
same ancestor. ‘Their Lordships started with the presumption of 
jointness and held (p. 123) that the onus of proving that the 
estate had become the separate property of the junior branch, 
was.on the plaintiff, who had based her claim on the ground that 
her son’s branch had held the property as their separate and abso- 
lute property. Their Lordships pointed out that prior to the 
decision in Baij Nath Prasad Singh v. Tej Bali Singh’ the autho- 
rity of some of the earlier cases which had proceeded on the foot- 
ing that the estate though impartible must still be regarded as 
joint family property for the purposes of succession, had been 
somewhat shaken by the decisions in Sartej Kuari v. Deoraj Kuari’, 
Venkata Surya Rao v. Court of Wards’ and Gengadara Rama Rao 
y. Raja of Pittepur”; and the two later decisions in Tara Kumari 
v. Chaturbbuj Narayan Singh’ and the Bettiah Raj case, Rej Kumar 
Babu Bishun Prakash Narayan Singh v. Maberani Janki Koer”. 
As to the Telwe case, their Lordships definitely remarked that 
this case cannot now, in their Lordships’ opinion, be treated as 
laying down any proposition of law for the purposes of the pre- 
sent casé, as it does not deal with the question whether an im- 
partible estate is to be treated for of succession as joint 
family property oc with the jeg consequences that follow if 
it is 
The Bettiah Raj case contained some observations going much fur- 
ther, but they were explained by Lord Dunedin in Batj Nath 
Prasad Singh v. Tej Bali Singh’. Reviewing the cases their Lord- 
ships reaffirmed the early decisions of the Board, which had applied 
the test whether the facts showed a clear intention to renounce or 
to surrender all interest in the impartible estate. In particular 
"26 L A. 83 45 L A. 148 "24 Cal. W. N. 857 
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Gm reference was made to Chowdbry Chintaman Singh v. Mst. Now- 
1930  '#kbo Konwari” where there had to some extent been a separation 
—__in the family, but it was held that the question was, whether 
Ram SUNDAR the plaintiff’s father and his branch had waived their right of 
Pi succession and had impressed upon the taluga the character of 
Tra separate property. Having examined some of the other cases 
CONTACTOR also their Lordships concluded: i 
GORAKHPUR Those authorities, ın their Lordships’ opinion, go far to sup- 
Siow J port the inference deduced by Ramesam, J., from an examina- 
ial tion of the cases, that in order to establish that an impartible 
estate has ceased to be joint family property for the purposes 

of succession, it is necessary to prove an intention expressed or 

implied on behalf of the junior members of the family to give 

up their chance of succession to the impartible estate. (p. 127). 

Their Lordships next proceeded to deal with the grounds 
of separation, and thought that the fact that the defendant’s 
ancestor had been set aside by usurpation in favour of the younger 
brother was not of itself sufficient to show that the other line: 
had thereby lost their rights as members of the joint family to 
succeed to the estate on failure of his line. Their Lordships held 
that the fact, that the members of the joint family had exer- 
cised their right of partition over their partible property, would 
not divest them of their interest in the impartible estate over 
which they had no right of partition, for it certainly could not 
be put upon the ground of surrender or renunciation, there being 
nothing in the fact of these partitions of their partible property 
to suggest any intention of renouncing their rights of succession 
to the impartible estate, nor the receipt of any consideration for 
such renunciation. As regards the evidence relating to separation 
in food, worship and estate, their Lordships attached very little 
importance to separation in food and very little weight to the 
absence of joint worship, and found that the alleged separation 
of the defendant’s branch ster se was not conclusive. 

This case, therefore, is the clearest authority for the propo- 
sition that a mere separation in food, mess or worship, that is to 
say, in the general status of the family, or even a Partition of the 
partible property inter se, would not destroy that notional joint- 
ness which entitles 2 member of the junior branch to succeed to 
the impartible estate, and that the presumption of jointness can 
be rebutted only by showing that there was ‘an intention ex- 
pressed or implied on behalf of the junior members of the family 
to give up their chance of succession to the impartible estate’, 

In the case of partible property where separation involves 
a division and separate possession of shares by each separated mem- 
ber, every fact, which shows that the members are not living as 
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one unit and are either separate in residence, mess, worship, busi- 
ness or cultivation, would be some evidence of dişunion. But 
in the case of impartible property where the estate cannot be 
divided and a separated junior member cannot get any share on 
a partition, ordinary facts, which would be some evidence of 
separation with regard to partible property, would not be suffi- 
cient. Separation of the general status of the family does not 
necessarily imply a clear intention to renounce ot surrender the 
right to succeed in case succession opens. ‘There must be such 
evidence, direct or circumstantial, as would show an intention ex- 
pressed or implied to give up the right to succession. 

We do not agree with the learned advocate for the appel- 
lants that in the absence of direct and positive evidence showing 
a clear abandonment or renunciation of the right to succeed, mere 
circumstantial evidence and inference deducible from conduct 
would be wholly insufficient to prove an expression of an inten- 
tion to give up such right. No hard and fast rule can be laid 
down as to the quantum of evidence required for such proof. The 
passage quoted from their Lordships’ judgment itself states that 
the intention may be expressed or implied. Such intention, there- 
fore, can be implied both from circumstantial evidence and from 
the conduct of the parties. But the conclusion must be irresistible 
and the circumstances must point not to mere separation in general 
status but separation relating to the impartible property itself, 
that is to say, an abandonment of the right to succeed to it. 


Many of the passages quoted by Lord Dunedin in Baij Nath 
Prasad Singh v. Tej Balt Singh’ from previous judgment of their 
Lordships go clearly to establish that the separation to be proved 
is one relating to the impartible estate itself. In view, however, 
of the latest clear pronouncement, it is not necessary to elaborate 
this point any further. 

The learned District Judge has discussed this question at con- 
siderable length in connection with his finding on issue No. 2 
(pages 120 to 129). He has devoted considerable thought to 
the consideration of the question whether the Telwe case was an 
authority in support of the defendant’s contention. He conclud- 
ed, to quote his own words: 

The Telwa case does, by necessary implication, repeal the con- 
tention that there can be no separation without relinquishment 
by the junior member of his contingent right of succession. (Page 
127, line 26). 

He further thought that 
there is no difference between partible and impartible property 
in this respect so that a separation can be brought about merely 
by the unequivocal expression of an intention to that effect by 
any member of the family. It is however clear to my mind that 


Ram SUNDAR 


OF 
GORAKHPUR 


Salemas, J. 





732 HIGH COURT - [1930] 


a member who thus brings about a separation may be the holder 
of the impartible property himself (page 128, line 12) 
The Telwa case is an instance of a holder of an impartible estate 
determining the contingent right of the junior member by. giving 
expression to a clear intention on his part to separate. (Page 128, 
line 22). 
Finally he remarked: 
It must, therefore, be taken for granted that the Telwa case 
stands as a clear authority for the proposition that. a 
separation is possible in a family owning impartible pro- 
perty alone without any relinquishment by the junior mem- 
ber of his contingent right of succession. (Page 129, line 20). 
It may here be pointed out that their Lordships in the case of 
Chintaman Singh v. Nowlukbo Konwaeri had remarked 
The plaintiff's father and his branch had waived their rights of 
succession, or by their joint action impressed upon the taluga 
the character of separate property i 
and not to the individual volition of the holder of the estate for 
the time being. In view of the pronouncement in the latest case 
it is quite clear that the learned District Judge has approached 
the case from a totally wrong standpoint, inasmuch as he thought 
that it was wholly unnecessary to establish any relinquishment 
of the right of succession. We must, therefore, examine the facts 
found by him or disclosed by the evidence from this new angle 


of vision. 


Eight circumstances were relied upon by the defendant to 
establish separation between the two branches. They are enume- 
rated at pages 129 to 130 and have been discussed at pages 130 
to 143. We shall take them in the order in which they stand. 

Point No. 1.—The first point is that the claimant is too dis- 
tantly related to the alleged common ancestor, and that accord- 
ingly the presumption of jointness, becoming weaker after each 
generation, has altogether disappeared. A shorter pedigree is given 
by the learned Judge at page 96, which shows the descendants of 
the common ancestor, Raja Bodh Mal, according to the plaint- 
iffs, which, as we shall show later, has been satisfactorily estab- 
lished. The last male holder was the seventh in descent from the 
common ancestor. Indarjit, the deceased father of Balbhaddar, 
who was alive when Raja Kaushal Kishor died, was eighth in des- 
cent from him. No doubt in the case of a partible estate such 
a distant relationship would indeed leave but a very-weak pre- 
sumption of jointness. But if in the case of an impartible estate 
no occasion for such succession has so far arisen, the presumption 
of law cannot disappear. The burden still is on the party who 
alleges that the estate was the separate property of the last male 
holder, The relationship of the claimant was equally distant in 
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Ram Nundan Singh v. Janki Koer but no argument was address- 
ed to nor was it suggested before their Lordships that the distance 
of relationship was in itself sufficient to destroy the presumption. 
As a matter of fact in many of the cases relating to impartible 
property the pedigree as a rule has been a long one. In particular 
we may refer to the pedigrees in Naragunty Lutchmeedavamah v. 
Vengama Naidoo as given in Naraganti Achommagaru v. Ven- 
hata Chalapati Nayanivaru” and Stree Rajah Yenumula Venka- 
yamab v. Stree Rajah Yanumula Boochis Vankondora” as given 
in Sree Rajab Yanumula Gavuridevemmea Garn v. Sri Rajah Yanu- 
mula Remandore Garu”. They are both set forth in the judg- 
ment of Ramesam, J., which was affirmed by their Lordships of 
the Privy Council. In Annadana’s case itself the relationship was 
also fairly remote. The learned Judge has not held this circum- 
stance to be fatal, but has merely considered it to weaken the pre- 
sumption. 

Point No. 2.—Separation in residence, mess and worship for 
a long period is next relied upon. There is no doubt that there is 
evidence which the learned Judge has accepted showing that on 
the death of Raja Bodh Mal his eldest son, Bhawani Mal, became 
the Rajah and made a Babuai grant to his youngest brother, 
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Anand Mal, who is alleged to be the ancestor of Indarjit. This - 


happened some 200 years ago, and a share in one of the villages 
so granted, viz., Dharamner, is still in the possession of Balbhaddar. 
The learned Judge has thought that Exhibit P7 (page 183) shows 
that “the descendants of Anand Mal were living in village Dha- 
ramner ever since 1833”. He has then thought that “It is fair to 
presume that ever since the grant Anand Mal’s descendants have 
been living in this village”. The learned Judge is wrong in both 
of his conclusions. All that Exhibit P7 indicates is that the vil- 
lage though included in the raj, was 2 Babuai property in the 
possession of the collaterals, and that it was settled by Government 
directly with them. ‘There is nothing in this Rubkar to suggest 
that these grantees had even built any house at Dharamner and 
were residing in that village at that time. As a matter of fact, 
Dharamner is only ten miles from Majhauli, and it is not impossible 
for the younger members of the family to live at Majhauli and 
manage their estate in Dharamner. Much less ‘is there any justi- 
fication for presuming that the descendants of Anand Mal have 
been living separately ever since the making of the Babuana grant, 
which took place some 200 years ago. The oral evidence of the 
defendant cannot satisfactorily establish such separate residence for 
a'period prior to the Mutiny, as the witnesses cannot speak of it 
PL L. R. 29 Cal. 823 . H9 Moore's IL A. 66 
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Gm according to their personal knowledge. ‘There is, however, the un- 
1930 doubted fact that Indarjit and his family are living at Dharamner 
~__ and not occupying any part of the residential quarters at Majhauli. 
BAE SUNDAN It may, therefore, be taken that at least from about the time of 
+. the Mutiny or a little earlier there has been separate residence and 
ene constquently separate messing. The finding of the learned Judge 
a (page 131, line 3) that the descendants of Anand Mal have been 
Goraxrew separated in food and residence from the holder of the estate for 
Snletwen, J, TOOTE than 200 years cannot be accepted. He has, however, con- 
` ceded that mere separation in food and residence is ordinarily in- 
conclusive (line 8), particularly as he found that “there is no evi- 
dence to show that the descendants of Anand Mal built up a se- 

parate house” (line 28). 

The same remarks apply’ to the separation in worship. The 
Jearned Judge has conceded (page 131, line 33) that “there is no 
evidence on the record to show the state of affairs before the time 
of Indarjit Mal”. But there can be no doubt that during the life- 
time of Indarjit and since his death there has been no joint wor- 
ship and no attendance on the occasion of religious festivals for the 
performance of periodic worship; and that the two families have 
separate priests or gurus. As regards the oral evidence relating 
to a Tulsi Chaura (a platform with a Tulsi plant on it), the 
learned Judge has thought that the evidence was utterly unreliable, 
and had been produced in order to introduce a feature which had 
been referred to in the Telwa case. His ultimate finding was that 
the total separation in worship afforded a very strong indication of 
a general disruption of the family connection. 

We have already referred to Konemmal’s case in which their 
Lordships of the Privy Council remarked that the circumstance 
that the defendant’s branch had not any part assigned to them in 
the annual festival of the local temple in which the jagirdar took 
a prominent part, has no bearing on the present question. In our 
opinion when there was separate residence, it is not at all surprising 
that there should be regular attendance for purposes of worship 
at different temples. There is no suggestion that the members of 
the junior branch changed their religion. A mere separation of the 
place of worship does not in our opinion imply any intention on 
the part of the junior members to give up their right of succession 
to the estate. 

Point No. 3.—Reliance was next placed on want of social in- 
tercourse. Indeed the oral evidence led on behalf of the defendant 
was to the effect that there was actually enmity or hostility be- 
tween the two branches, and that invitations were not issued to 
the members of Indarjit’s family on festive occasions and marri- 
ages and other ceremonies. It seems to us that the evidence on 
this point is somewhat exaggerated, but assuming that this was so, 
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the mere existence of strained relations would not be tantamount 
to an abandonment by the junior branch of their right of suc- 
cession. On the other hand, they might very well entertain the 
hope of ultimate succession, and look forward to the day when 
the last holder who had no male children, died, leaving a widow 
whom they could supersede. We think that the learned District 
Judge has attached too great a weight to the supposed estrange- 
ment between the two branches as showing a complete separation. 


Point No. 4.—It is in evidence that Indarjit Bahadur Mal as 
well as Balbhaddar Mal had been mortgaging and selling little 
parcels of their share in village Dharamner without reference to 
the Raja. The learned~Judge has not attached any value to this 
fact, but has considered that it may contribute its quota to the 
cumulative effect produced by the other circumstances. We have 
already referred to Konemmeal’s case where their Lordships re- 
marked that the separation or partition infer se among the members 
of the junior branch of their partible property was no evidence of 
the abandonment of their right of succession. The junior mem- 
bers are entitled to deal with their partible property in any way 


they like, and their action cannot imply any intention on their _ 


part to give up their chance of succession to the impartible estate 
i 


Point No. 5.—The learned Judge has relied strongly on the 
fact that no financial help was given to Indarjit’s branch by the 
holder of the estate and has considered that this circumstance for- 
tifies the conclusion as to the complete severance. The evidence 
on this point leads us only to a period of the last 30 years, and 
it may be assumed that during Indarjit’s time no financial help 
has been received by his family. At least there is no reliable 
evidence on behalf of the plaintiffs to prove ‘that it was. This 
branch had been given some villages as a grant, and it is not 
strange that they did not expect any further help from the estate. 
Such a circumstance would be strong evidence in the case of an 
ordinary joint Hindu family qua their partible estate, but is not 
of the same importance in the case of a succession to an im- 
partible estate. i 

Point No. 6.—The strongest reliance has been placed on be- 
half of the defendant on certain admissions of separation by state- 
ment and conduct of Indarjit and Balbhaddar. Raja Kaushal 
Kishor died on January 7, 1911 and on his death the name of his 
senior widow, Mst. Rani Shyam Sunder, was entered in the revenue 
papers in respect of the villages forming part of the estate, and ad- 
mittedly no claim was put forward by Indarjit in the revenye 
courts. In paragraph 26 of the plaint there was a suggestion that 
Indarjit and Balbhaddar tried to take possession of the raj but 
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Cm. were unsuccessful. This in our opinion is not a true statement. 
1939 As 2 matter of fact, three successive Collectors, Mr. (now Sir) 
— J. H. Simpson, Mr. Silberrad and Mr. Collet have all stated that 
ae no claim to the estate was put forward on behalf of Indarjit or 
i: Balbhaddar. We accept that statement as perfectly correct, It 
Tax may, therefore, be taken for granted that no attempt was made 
hs by Indarjit or Balbhaddar soon after the death of Raja Kaushal 
Goraxurun Kishor to assert their right of immediate possession, but mere 
P omission or silence is not necessarily an admission of want of title. 


It is also clear that the suit was instituted after considerable 
delay and in fact within two days of the expiry of the period of 
limitation, and not till certain speculators had come on the scene 
and acquired a portion of the estate by way of speculation. 


The defendant further relies on certain positive acts which, 
it is suggested, amounted to a clear admission on the part of 
Indarjit. So far as the three District Collectors referred to above 
are concerned, they all admit that they had no personal talk with 
Indarjit himself, and their interviews were with Balbhaddar alone 
Mr. Simpson (page 591, line 26); Mr. Silberrad (page 593, line 
11); Mr. Collet (page 82). So far as the oral conversations 
go, although one may suspect that Balbhaddar might have been 
speaking both on behalf of himself and his father, it is legally 
impossible to bind Indarjit by what Balbhaddar might have said, 
particularly when there is no. evidence on the record to show that 
Balbhaddar had authority to speak on behalf of Indarjit. It does, 
however, appear that when Mr. Simpson was approached by Bal- 
bhaddar for the grant of some scholarship for the education of 
Balbhaddar’s son, because he would be the next heir to the estate, 
an objection was raised by Kedar Narain Mal, who asserted that 

` he himself was in the senior line. An enquiry was ordered by 
the Collector through Mr. Ganga Ram, a Deputy Collector. The 
report of the Sub-Divisional Officer is printed on page 377, and 
shows that he took down the statements of 2 number of people 
and ultimately came to the conclusion that Indarjit’s branch re- 
presented the senior line. In that proceeding Indarjit was ad- 
mittedly represented by a vakil and he filed a genealogical table 
of Dharamner Babus and also filed a copy of judgment of 1867, 
if not also other evidence, and also examined no less than 22 wit- 
nesses. Thus Indarjit was fully aware that the enquiry was go~ 
ing on and was taking an active part in the proceedings. The 
enquiry was based on two assumptions. One was that Daryao 
was in the senior branch, the dispute being confined to the 
question whether Indarjit or Kedar Narain represented the senior 
line of Daryao Mal’s branch, and the second was the assumption 
that succession had not opened out at that stage. No doubt by 
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implication it may be said that Indarjit by his conduct was ac- 
cepting the position that the death of the Raja had not opened 
out the succession to him. On the other hand, it may well be 
úrged on behalf of the plaintiffs that Indarjit was merely trying 
to lay the foundation for his claim by removing the first obstacle 
placed in his way by Kedar Narain. If he succeeded in procur- 
ing all the available evidence and establishing that he represented 


the senior branch there would be time enough for him to claim. 


the estate later. In this connection it may also be pointed out 
that the report shows that the Rani’s servants were taking an 
interest in this enquiry, presumably on the side of Kedar Narain. 

But the strongest answer to the defendant’s contention is that 
the state of jointness or separation has to be considered at the time 
when the succession opened, viz., January 7, 1911, and not sub- 
sequently, though the subsequent conduct of the parties may be 
some evidence of such separation. If in Janúary 1917 Indarjit 
was entitled to succeed, he did succeed automatically by inherit- 
ance, and unless there has subsequently been a surrender or re- 
linquishment of his estate by him, any admission of his would 
not destroy his right. We cannot take these proceedings in any 
way to indicate that Indarjit, knowing that he had succeeded to 
the estate, definitely abandoned his claim and relinquished his 
rights, surrendering them in favour of the Rani. At best the 
proceedings show that Indarjit was not fully cognizant of his legal 
rights, and this is not to be wondered at in view of the impression 
which had prevailed in India in consequence of the Telwa case. 
But there is also a possibility that Indarjit was trying to establish 
that he represented the senior line as a first step towards the ac- 
quisition of the estate. : 


It may further be pointed out that the case of the defendant 
was that there was a custom in the family under which a widow 
could succeed. It is, therefore, also possible to attribute the 
conduct of Indarjit to a belief in his mind that such a custom 
existed, though this hypothesis is not a very probable one. 

A few other facts in this connection have been referred to 
by the learned District Judge. Although Balbhaddar Narain did 
not succeed in getting the scholarship for his son from the Collec- 
tor, the junior Rani‘ granted a scholarship of Rs.8 per month to 
his son from her private purse and later after the death of the 
junior Rani it was continued and then enhanced to a sum of 
Rs.§0 per month distributed among the four sons of Balbhaddar 
Narain. ‘The receipt of these scholarships by Balbhaddar has not 
been pleaded as amounting to any estoppel against him, and would 
not in our opinion amount to such estoppel. The scholarship was 
granted by way of a gratuity as an act of grace and favour and 
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Crm not as consideration for any relinquishment of Balbhaddar’s right. 
iso There can, therefore, be no estoppel against him on this ground. 
— We think that these circumstances are not sufficient to show that 
Ram SONDAR 3, 3 matter of fact there had been a complete separation and an 
v. abandonment of all right to succession and a renunciation of the 
Tæ — inheritance before January 7, 1911 when Raja Kaushal Kishor died. 
ae Point No. 7.—The next circumstance relied upon by the 
Goxo learned counsel for the respondent is the succession of women to 
Salemas, y. the estate. The learned Judge has not accepted this contention 
and has found under his point No. 7 that there is no instance in 
the family of 2 widow succeeding to the estate in the presence of 
joint collaterals. Three instances were relied upon on behalf of 
the defendant, and these instances have been discussed by the 
learned Judge in his finding on issue No. 3 relating to the custom 
set up by the defendant. The plea of custom of the admission of 
a widow to succession to an impartible estate has not been pressed 
before us, but the three instances have been relied upon as showing 
a separation. It cannot be denied that if the defendant were to 
establish as a fact that at any time since the death of Bodh Mal a 
widow succeeded to the estate as Rani and held it to the exclusion 
of the next heir representing Indarjit’s branch, so as to destroy 
their right, the necessary conclusion would be that there was a 
complete separation in the family and the right to succeed would 
not be revived after the succession has opened once again. The 
succession of a widow to the exclusion of an ancestor of Indarjit 
would in any case be very strong evidence to prove the separation 
in the two branches. But in our opinion none of the three in- 
stances satisfactorily establish the case put forward by the de- 

fendant. 

Reliance is first placed on the succession of Bakht Kunwari 
when her husband Raja Bhim Mal died childless. The only evi- 
dence on which this plea is based is a decree, dated May 30, 1908, 
a copy of which was found on a record kept in the record roam of 

s the District Judge of Gorakhpur which was sent for by the plaint- 
iffs. 

As this is the first time that we have referred to this decree, 
it is necessary to point out that its genuineness was very strongly 
challenged on behalf of the defendant. The learned Judge con- 
sidered this point at considerable length at pages 100 and 101, and 
came to the conclusion that this is a genuine copy, and so is also 
a pedigree found on the same record. ‘These documents are 
printed on pages 3 and 1 of the Supplemental record No. 2. We 
tested the teenage of this copy in various ways. We satisfied 
ourselves that prior to Regulation XIII of 1808 which came into 
force in December 1808 the Zila Judge or the District Court had 
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jurisdiction to try all suits of a civil nature, no matter how high 
its valuation might be—vide Regulation II of 1803, Section 3—and 
that his jurisdiction was only subsequently restricted. We also 
found that the seal of the Zilla court had to be 1% inches in 
diameter (Regulation II of 1803, Section 14) and that the seal of 
the Provincial court of appeal had to be 2 inches in diameter and 
did contain the words “the seal of the Provincial court of appeal” 
(Regulation IV of 1803, Section 5). Exhibit P4 bears impres- 
sions of seals which are not decipherable, but another copy of it 
which is not marked as an Exhibit and which was also on the 
same file and is before us shows that there are seals on it. There 
are impressions 2 inches in diameter in which the words “Baadalat 
Appeal Ilaga Benares”? can be read and so also the year 1212 Fasli. 
The paper and the writing on these appear to be old, and the 
learned District Judge, in spite of matters alleged to be suspicious 
which were brought to his notice, came to the conclusion that 
they were genuine copies. 


Fortunately for the plaintiffs their learned advocate has dis- 
covered the report of that very case when the matter came up in 
appeal before the Sardar Diwani Adalat.. That case is reported in 
S. D. A. (N.-W. P.) Volume I, page 169 and reproduces the same 
pedigree. It is interesting to note that Mr. Macnaghten in his 
Principles and Precedents of Hindu Law, Volume TI, page 192 has 
quoted this very pedigree in order to illustrate a rule of Hindu 
Law relating to adoption. In the judgment of the Sadar Diwani 
Adalat the full pedigree down to Daryao Mal is given. We 
do not ‘rely upon these reports as any evidence in the case at all, 
but merely to confirm our view that the copy of the decree filed 
in the court below which was admitted as evidence by the learn 
District Judge is a genuine copy. . f 

The decree merely shows that Shamsher, the eldest son of 
Daryao Mal, came to court on the allegation that Rani Bakht 
Kunwari had given away the raj to his father Partab Mal and 
made him the representative. 'This fact was denied by the de- 
fendant Rani Dilraj Kunwari, whose name was brought on the 
record after the death of her husband Raja Ajit Mal, and it was 
also asserted on her behalf that Bakht Kunwari had no such 
authority. It was found as a fact that although Bakht Kunwari 
had attempted to give the raj to Partab Mal, the chaukidars of the 
district and the other Rajas had assembled and given the raj to 
Sheo Mal, and that Raja Sheo Mal and after him Raja Ajit Mal 
were the persons entitled tothe raj and not Partab. - We fail to 
see how this circumstance can establish that Bakht Kunwari ac- 
tually succeeded as Rani to the exclusion of the next heir so as 
to .bring about a complete separation. The judgment does not 
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Cu. say that the Rani herself succeeded to the estate, but that she 


1939 attempted to give it away to Partab when her husband was killed. 
This, therefore, furnishes no instance of any importance. 


ae The second instance relied upon on behalf of the defendant 
n is the succession of Rani Dilraj Kunwari. The decree referred to 
Comeran above shows that on the death of Ajit Mal his widow Rani Dilraj 
or Kunwari was brought on the record and the suit was continued 


GOMAEHPUR 35 against her, but in the body of the judgment it also appears 
Suldmes, J. that she not only pleaded but led considerable evidence to show 
that when Tej Mal, the son of Sarabjit Mal, was born, Raja Ajit 
Mal went there on the twelfth day after the birth, and having 
invited all the people of the village, had the hawan ceremony and 
worship performed, and Raja Ajit Mal and Rani Dilraj Kunwari 
took Ajit Mal as their son (Supplemental record, page 7, line 22). 
The finding at page 8, line 20 was: 
When Tej Mal, son of Babu Sarabjit Mal, was born, Raja Ajit 
Mal and Rani Dilraj Kunwari, defendant, took him as their son, 
but since the death of Raja Ajit Mal, Rani Dilraj Kunwari, de- 
fendant his widow is in possession. 

It is, therefore, clear that in the presence of an adopted son 
Rani Dilraj Kunwar could not by any means succeed to the 
estate, and she took over possession merely because the adopted 
son was a minor boy. This is by no means an instance of the ex- 
clusion of the junior branch which destroyed their jointness. ‘The 
result of the adoption in fact was that the two branches of 
Lakshmi Mal were absorbed into one and represented the senior 
line. 

In this connection we may also refer to a book called Viswen 
Vansa Vatika and printed and published in 1887 which gives a 
history of this family presumably in accordance with the traditions 
handed down in the family. No serious objection to the admis- 
sibility of this book appears to have been raised in the court 
below, nor has it been seriously objected to before us. Presum- 
ably it has been admitted in evidence on the supposition that it 
contains either the statement made by a person possessed of special 
means of knowledge (Section 32 of the Evidence Act) or con- 
tains a record of the custom in the family. Extracts from this 
book have been printed from pages 155 to 165. The list of the 
Rajas omits the name of Bakht Kunwari but mentions Rani Dilraj 
Kunwari. (page 157).- But on page 159 it is pointed out that 
when Raja Tej Mal was born, Maharaja Ajit Mal went to his place 
of birth and taking off his turban from his head put the same on 
the head of his nephew, and that on the death of the Maharaja the 
same boy had a right-to sit.on the gaddi, but that the widow took 
the management- of the-raj in her own hands. Later when Tej 
Mal was 16 years old he sat on the gaddi in 1815. Part of the 
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extract which is not printed and which ought to be a continua- 
tion of the 21st line on page 164 shows that she gave the raj to 
Tej Mal before she actually died. The learned counsel for the 
respondent relies on this passage, which says that she reigned for 
12 years as Rani and wanted to give the raj to her daughter. 
But apparently this was so because her adopted son was a minor 
boy still under age. In this connection reliance is also strongly 
placed on the Kaifiat Mahtawi printed on pages 177, 179 and 181, 
which go to show that on the death of Raja Ajit Mal the zemin- 
dari tenure was settled from 1216 to 1222 fasli with the attorney 
of Rani Dilraj Kunwari, and that the settlement was continued 
till 1224 fasli when Tej Mal’s name was entered on the death 
of the Rani. The entry in the revenue papers merely indicates 
possession and is not any conclusive evidence of title. We may 
also point out that the judgment dated May 30, 1808, between 
Rameshwar Bahadur who belonged to Indarjit’s family and Rani 
Dilraj Kunwari would outweigh entries in settlement papers made 
30 years afterwards, based presumably on oral information re- 
ceived. ‘The case of Rani Dilraj Kunwari is, therefore, not an 
instance of a succession to the exclusion of the junior branch. 


The third instance relied upon is that of the defendant Rani 
Shyam Sundar Kunwari. The learned District Judge has summarily 
rejected this, and we fully agree with his view. Barring the fact 
that there has been delay in the institution of suits which may be 
explained away on various suppositions and the circumstance of 
the request for the small scholarship for Balbhaddar’s boy, there 
is nothing else to show that Rani Shyam Sundar Kunwari’s succes- 
sion was accepted by Indarjit and is an instance in point. The 
suit is brought within twelve years and before her right to re- 
tain the property has matured by prescription, and the question 
which we have to decide is the state of the family before she took 
over possession, viz., when her husband died. 


Point No. 8.—The last point relied upon by the respondent 
is the extent of the Babuai grant to Anand Mal. ‘The learned 
District Judge has himself not thought much on this point. On 
behalf of the defendant it was suggested that the Babuai grant 
might have consisted of 133 villages which was nearly one-third 
of the entire estate. In the first place, the Babuana grant itself 
was denied by the defendant, and the argument is based merely 
on an alternative ground. In the next place, it is not at all clear 
that the village so granted amounted to anything like one-third of 
the entire estate. ‘The learned Judge has discussed this matter on 
page 142 and has pointed out that the area covered by the taluqas 
now in the possession of the Rani would have comprised about 
1454 villages. Even if the area granted to the junior branch would 
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now be represented by 133 villages, it does not follow that 200 
years ago this area would have been of a very great value, for 
aught one knows it may all then have been jungle land and small 
in comparison with the bulk of the estate. We agree with the 
court below that the defendant has failed to make out this point. 


This disposes of all the points which were relied upon on 
behalf of the defendant in order to prove a complete separation 
of the two branches, so as to destroy the right of succession. As 


. remarked above, the learned District Judge was labouring under 


a wrong idea that a different principle had been laid down by the 
Telwa case, which was binding upon him. For instance at page 
120, line 8 he remarked that there was never any renunciation by 
Lakshmi Mal and Anand Mal and their descendants of their con- 
tingent right to succeed to the estate. At page 123, line 44 he 
thought that for the purposes of succession to an impartible estate 
the general status of the family had to be taken into consideration. 
Finally at page 143, line 5 he remarked: 


Tt is true that there is no evidence of a definite partition be- 
tween the families or of a relinquishment of the right of suc- 
cession by Indarjit Mal or by any one of his ancestors. But in 
view of my finding on the legal aspect of the question I think 
these elements are not necessary to constitute separation in a 
family holding impartible property alone. 

~ On an examination of the entire evidence as referred to by 
the learned District Judge, and after weighing all the circum- 
stances brought out by him, we are unable to agree with his con- 
clusion, in the light of the recent pronouncement of their Lord- 
ships of the Privy Council. We think that the burden lay heavily 
on the defendant to establish that the estate was held as his separate 
property by Raja Kaushal Kishor and that a separation had been 
brought about by an intention expressed or implied on the part 
of the junior branch to relinquish their right to succession to the 
impartible estate whenever a succession opened. We are of opinion 
that the evidence led in the present case falls short of making out 
such a case. We must, therefore, hold that it is not established 
that Raja Kaushal Kishor was separate from Indarjit Bahadur in 
the sense that the latter had lost all right to succession in case the 
former died without a child and without having disposed of his 
estate in his lifetime. 

We now come to the question of the pedigree which has 
been found by the court below in favour of the plaintiffs and 
which finding is challenged on behalf of the defendants. The 
book referred to above only indicates the senior line consisting of 
the successive Rajas. Although it supplies a few links it does not 
make out the whole pedigree for the plaintiffs. Similarly the oral 
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evidence adduced on their behalf cannot take us back to any Owm 
period earlier than Daryao Mal. But up to Daryao Mal the - 1930 
. pedigree is established by overwhelming evidence. Not only have — 
we the fact that on an enquiry ordered by the Court of Wards Raf SUNDAR 
which was holding charge of the estate on behalf of Rani Shyam »o 
Sundar Kumari it was ascertained on enquiry that Indrajit re- _ T= 
presented the senior branch of Daryao Mal, but that part of the ar 
pedigree is further established by other evidence in the case includ- Goeaxupon 
ing the decree dated September 5, 1850, the judgment dated Decem- sulaan, I 
ber 24, 1851, the judgment dated November 30, 1867 as well as i 
entries in the khewats which are all printed in supplemental record 
No. 2 and the genuineness of which cannot be challenged. This 
portion of the pedigree has not been seriously challenged on be- 
half of the respondent. The attack has been directed against the 
upper portion of it between Bodh Mal and Daryao Mal. It must 
be conceded that if the pedigree, exhibit page 6, and the decree 
exhibit page 4 be entirely excluded from consideration, the rest 
of the evidence, oral or documentary, is totally insufficient to com- 
plete these links. The genuineness of these documents, parti- 
cularly of the decree, has already been considered by us and we 
have accepted it in concurrence with the view of the District 
Judge. So far as the pedigree (exhibit page 6) is concerned there 
is a note on it showing that it had been dictated by Shamsher 
Mal himself and is therefore in that way brought home to his 
personal knowledge and fulfils the requirement laid down in 
Jagetpal Singh v. Jageshar Bakh'b Singh”. This point is dis- 
cussed by the District Judge at pa ges 102 and 103 of his judgment. 
He has excluded from consideration the other pedigree filed by 
Rani Dilraj Kunwari on the ground that it had not been brought 
home to her. The whole of the pedigree is incorporated in the 
decree itself. Under Regulation 4 of 1803, Section 13, true copies 
of the original decree preserved by the trial court were to be deem- 
ed to be the original and admissible in evidence. Under the Regu- 
lations then in force the decree had to contain a correct copy of 
the pleadings and the recital of the facts in the decree may then 
be taken to be secondary evidence of the admission of the parties. 
The pedigree was admitted by both the parties and is y in- 
corporated in the decree at page 5, and brings it down from Bodh 
Mal to Daryao Mal in its entirety. The copy of the pedigree 
(page 6) in the same way gives us a complete pedigree. We 
consider it unnecessary to refer to any other evidence in this case 
which has been discussed by the learned District Judge, for we 
accept his finding on this question of fact that the full pedigree 
set up by the plaintiffs has been made out and that Indrajit Mal 
was the next member of the family representing the seniormost 
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branch in the event of Raja Kaushal Kishor’s line becoming extinct. 


The only other point which now remains for consideration 


is an alleged fraud on the registration. This is the subject of 


Maz issue No. 5 which has been found in favour of the plaintiffs by the 
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Salamon, J. 


learned District Judge. His findings are on pages 149 to 151. 


The sale deed by Balbhaddar in favour of the plaintiff is 
dated October 30, 1922 and is printed on page 583. The proper- 


- ties transferred are described on pages 585 and 586 and in addi- 


tion to the four villages sold, a 1|3rd share in a sitting room in 
the garden appertaining to the Majhauli Kothi in muhalla 
Daudpur, Gorakhpur, was also sold. It is clearly established that 
this sitting room is a circular tiled shed about 1314 feet in dia- 
meter situated in a corner of this garden. As compared with the 
value of the four villages this property was insignificant. The 
villages were situated in Tahsil Deoria which has a separate regis- 
tration office; and in the ordinary course the deed ought to have 
been presented for registration before the sub-registrar of Deoria, 
but for some reason best known to the parties it was thought either 
more advisable or more convenient to have this deed registered at 
the head-quarters, viz., at Gorakhpur. In order to effect this re- 
gistration, the 1|3rd share in the sitting room or nashistagah was 
included in the deed. The sub-registrar, when he found that 
there was some property within his jurisdiction, was perfectly 
justified in accepting the deed, as it prima facie fulfilled the re- 
quirements of Section 28 of the Indian Registration Act. 

The defendants however urge that the sitting room was not 
a part of the impartible estate but, was the self-acquired property 
of Raja Kaushal Kishor, and that in any event it would not have 
devolved upon Balbhaddar and that therefore no title could pass 
to the vendees. It has further been urged that the whole object 
of the inclusion of this property was to bring about the registra- 
tion to Gorakhpur, and that there was no intention to transfer 
this item at all. 

It appears that this kothi was purchased at auction in the 
name of Dulhin Chandrika Kunwari at an auction purchase in 1893 
(page 293). Later on she made a gift of it to Raja Kaushal 
Kishor on October 29, 1896 (page 297). In view of Section 66, 
C. P. C., it is not open to the plaintiffs to urge that the auction 
purchase was a benami one, and that the real purchaser was the 
owner of the Majhauli estate. Curiously enough the Dulhin is 
described as such owner in the sale certificate (page 293). It must 
therefore be assumed that Raja Kaushal Kishor acquired it in 
1896 as his separate property. The question whether by incor- 
poration during a period extending over 12 years the Raja could 
have converted the character of this kothi into one of impartibility 
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is a moot point and has not been gone into by the learned District 
Judge. On behalf of the plaintiffs reliance is placed on the case of 
Gurusami Pandiyen v. Sendatti Kalai Pandia Chinnathombiar. 
We however think that in the absence of any such plea or direct 
evidence we must assume that this kothi remained the separate 
property of Raja Kaushal Kishor and did not descend on Indrajit 
as a part of the impartible estate. It does not however follow that 
either the vendor Balbhaddar or his vendees the present plaintiffs 
were aware of this auction purchase and the gift. The office of 
the Court of Wards is located in this kothi and as shown from the 
description in the sale deed the kothi goes by the name of Maj- 
hauli kothi which would be understood by the general public as 
a property belonging to the Raj. Ram Ghulam Mal one of the 
plaintiffs has sworn that he was assured by Balbhaddar that there 
was a kothi and a garden belonging to the estate situated in Gorakh- 
pur (page 41, line 10). The evidence of Sham Rathi (page 44) 
also corroborates his statement. ‘There is no evidence to show that 
Balbhaddar or his vendees had any knowledge of the auction pur- 
chase or the gift of 1896. ‘The learned District Judge has found 
that Balbhaddar Narain Mal bona fide believed that this property 
was also a part of the estate (page 151, line 6). ‘There can be no 
doubt that the vendees also laboured under the same belief, and 
that they all hed an honest belief that Balbhaddar had the right 
to transfer and the vendees to take the transfer of this property. 
But in view of the facts now discovered we must hold that Bal- 
bhaddar had in reality no title to it. The position then is that 
the vendor has no transferable interest in this item of the property 
which is of almost an insignificant value but that both the vendor 
and the vendees honestly believed that such an interest existed. 
This is the view expressed by the District Judge which we accept. 


The learned Judge has thought that it follows from these two 
statements of fact that the registration is valid. He has thought 
that the question of an intention to transfer can only arise when 
the property is not owned by the person transferring it and is not 
believed by the parties to be owned by him, and that all that 
is necessary to validate the registration is that some portion of the 
property within the jurisdiction of the sub-registrar should be in- 
cluded. i 

It cannot be disputed that the object of the parties to get 
registration effected at any particular place cannot per se amount 
to a fraud on the registration department. They are the best 
judges of their own convenience, The inclusion of a bit of a 
property howsoever small does not necessarily imply any fraud 
on registration. So long as the parties satisfy the requirements of 
Section 28 of the Registration Act they are acting well within their 
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powers. In the present case there cannot be the least doubt that 
the main and principal object of the inclusion of this item was to 
get the deed registered ať Gorakhpur. If that were not the 
primary consideration in their minds, it is possible that this 1|3rd 
share in the sitting room might not have been transferred at all. 
But if in order to enable themselves to present the deed for regis- 
tration at Gorakhpur they did honestly mean to transfer this small 


Gosaxupux bit of property and bone fide believed that the property could be 
Suleiman, J transferred by Balbhaddar, we do not see any fraud against the 


registration law. We do not agree with the view which the Dis- 
trict Judge was included to take that no question of intention can 
arise. In Harendra Lal Roy Chowdburi v. Heridasi Debi” their 
Lordships at page 989 remarked 
This parcel is in fact a fictitious entry, and represents no pro- 
perty that the mortgagor possessed or intended to mortgage, or 
that the mortgagee intended to form part of his security. 


Similarly in Biswenath Prasad v. Chandra Narayan Chow- 

dhury*’ their Lordships observed 
In coming to the conclusion that this appeal must be dismissed, 
their Lordships’ judgment rests on the view that none of the 
parties ever intended that the one kauri share in mauza Kolhua 
should vest in Udit or should pass by the mortgage from him 
to the mortgagee. 

No doubt those cases were distinguished in the case of Durga 
Prasad Sabu v. Tameshwar Prasad"! which unlike the case before 
their Lordships of the Privy Council was not a case of an instru- 
ment executed by the parties. 


The cases before their Lordships of the Privy Council were 
cases of a non-existing property and property which was known 
to both the parties not to belong to the vendor, and there could 
of course be no intention to transfer it. The present case is not 
such a one. Here the property existed and the parties believed 
that it could be transferred. It seems to us that Section 92 of the 
Indian Evidence Act which excludes evidence of any oral agree- 
ment modifying the written contract applies only as between the 
parties to the instrument and their representatives in interest. But 
even under the first proviso to that Section any fact may be proved 
which would invalidate the document. This Section would there- 
fore not exclude evidence to show that a document was a mere 
paper transaction never intended to be given effect to or acted 
upon. In the present case Section 92 cannot operate as a bar 
against the defendant, as Rani Shyam Sunder whom the Court 
of Wards represents was no party to the sale deed of 1922. We 
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think that it is open to her to show by direct or indirect evidence ce 
that the parties had no intention of conveying a 1|3rd share in the| 1930 
sitting room, and that Balbhaddar had no intention of selling and| — 
the plaintiffs-had never any intention of purchasing the 1|3rd share P“ Su" 
in this shed which was merely included in the sale deed in order». 
that its naine may be usp for the purpose of getting the registra-; ae 
tion effected at Gorakhpur. We think that extraneous evidence! ~ or 
of this kind is admissible where the person challenging the transfer Goraxrwor 
is not a party to the instrument. We may in this connection refer. gulaman, J. 
to the case of Muket Nath v. Shyam Sunder Laf” which finds sup-, i 
port from the case of Gokerakonde Narsimbe Rao v. Gokerakonda 
Papunna”. l ; 
The learned advocate for the appellants has relied on the ‘case, 
of Visbvensthbbet Annabbet Pujeri v. Mallappe Bin Nangeppa’, 
but in that case the oral contract sought to be proved was one 
for reconveyance to the vendor. The judgment does not show on 
what ground the learned Judges thought that they could not allow: 
evidence to be led to show the intention of the parties unless it be 
the fact that they thought that the case was covered by Section 
92, Civil Procedure Code because the transfer had been made by 
the guardian of the minor plaintiff. The other case relied upon 
by Mr. Peare Lal Banerji does not in any way help him. This is 
Ram Sumren Prasad v. Gobind Das”. That was a suit brought by 
a reversioner to challenge an alienation by a Hindu widow under 
an instrument to which he was not a party. The learned Judges 
found asa fact that there was a bone fide intention on the part 
of the widow to make a gift and that she had intended to part 
with it though the transferee afterwards changed his mind and 
did not take over possession. 
Accordingly we cannot hold that the mere fact that the vendor 
and the vendees honestly believed that Balbhaddar owned the pro- 
perty is sufficient to validate the registration, even though neither 
party might ever have intended that this should be transferred. , 
But: the burden of proving the fraud on registration un- 
doubtedly lies upon the defendants. Prime facie the validity of the 
registration must be presumed and the defendants must place 
sufficient materials before the court to exclude the case of an 
absence of fraud. ' i 
The circumstances relied upon on behalf of the respondent 
are that the property was insignificant, that thé obvious object 
of its inclusion was to effect the registration at Gorakhpur, that 
being an undivided share it was not capable of immediate and 
exclusive possession, that the evidence of Ram Ghulam indicates 
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that no serious enquiry was made by him to find out the title to 
it or to inspect the property thoroughly, that this property could 
not have been taken into account in calculating the consideration, 
and that it could not be made use of without a claim to a subse- 
quent suit for partition. All these no doubt are suspicious cir- 
cumstances. The oral evidence of Ram¢Ghulam and his pairokar 
Sham Rathi is direct and is to the effect that a transfer of this item 
was actually intended by the parties, though the object was to 


_ enable the registration to be effected at Gorakhpur. The exis- 


tence of this motive cannot be doubted, but is it a necessary 
conclusion that with the object to get the deed registered at Go- 
rakhpur in their mind they did not also intend to transfer a small 
bit of the property? We think that in the circumstances which 
are undoubtedly established in the case there can be two possibi- 
lities. The parties might either have not intended that this small 
bit of property should pass from Balbhaddar to the plaintiffs or 
they might have intended that it should pass, the object in both 
the events being the same, viz., to enable the registration being 
effected at Gorakhpur. When the circumstances are capable of 
two explanations, and there is direct and positive oral evidence on 
the side of the plaintiffs and there is no direct and positive oral 
evidence on the side of the defendant to contradict it, and the 
learned District Judge who tried the original suit came finally to 
the conclusion that no fraud had been established, we feel very 
loath to take a contrary view in appeal. ‘The burden of proving 
fraud lay on the defendant, and in the circumstances we must 
hold that burden has not been discharged and the alleged fraud 
not established. As there was a big estate at stake, it is most 
likely that the parties took legal advice in the matter, Indeed, 
it was suggested in the course of the oral evidence that there were 
people belonging to the legal profession at Gorakhpur who were 
interested in this affair and were present at the time of the registra- 
tion. There is no reason to suppose that they would have allowed 
the whole deed to fall through for want of a proper registration 
on account of an absence of an intention on the part of both the 
parties to transfer this small item. The probabilities are that in 
order to effect the registration as desired they deliberately included 
this item in the contract of sale and did intend that it should pass. 
We accordingly hold that no fraud on registration was committed 
in this case. 

That in such an event the registration is valid finds support 
from the view expressed in an earlier case by the same Bench 
which decided Durga Prasad Sabws case referred to above. This 
is the case of M mad Abul Hasen v. Fide Husain". The 
learned Judges in that case remark 

™[1924] A. L R. All. 473 
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The property, a grove situated within the jurisdiction of the sub- 
registrar of Budaun, did exist and mortgagor and mortgagee had 
reason to believe that it belonged to one of the mortgagors, Baqar 
Husain. There was no collusion between the mortgagor and the 
mortgagee and a fictitious property was not en with a view 
to obtain registration in 2 registration office where it would not 
otherwise have been possible . As in Pebled v. Mst. 
Leraiti, 16 A. L. J. R. 871 equals I. L. R. 41 AlL 22 the facts 
there are that the parties intended to deal with the property, that 
is, the grove situated in Ujhani; so the condition of the mort- 
gagor’s real title does not affect the question of registration. 

We agree with this view and decide the issue in favour of the 
plaintiffs. 

The last point relates to the alleged custom of admission of 
widows. With the exception of the three instances of Rani Bakht 
Kunwari, Rani Dilraj Kunwari and the present defendant Rani 
Shyam Sunder, which we have discussed at considerable length 
and shown that they do not amount to any real instance of such 
succession, there is no other instance cited in the direct line of the 
holders of this raj. 


But the defendant has led oral evidence to show that among 
descendants of ancestors 3 or 4 degrees higher than Raja Bodh 
Mal, who himself flourished about 200 years ago, there have been 
such instances. Not a single piece of documentary evidence has 
been produced in support of this case. Instances in order to be 
relevant ought to relate to succession to impartible estates and 
not to partible properties; As impartible estates are generally big 
estates, one would expect that documentary evidence in the form 
of Khewats, if not of proceedings in court, would be easily avail- 
able to prove the succession of widows. No such documentary 
evidence is forthcoming. Oral evidence which is easy to procure 
has been led and ‘an attempt has been made to show a number of 
such instances. ‘These instances are all said to come, not from the 
Province of Agra, but from the Province of Oudh. Even though 
it may not be possible to exclude such alleged instances as being 
irrelevant, it is quite clear that their weight cannot be very great 
when we have to consider the custom prevailing in the Majhauli 
taj. In this connection it must be pointed out that in paragraph 
30 of the written statement of the custom pleaded was the family 
custom of Majhauli and not any tribal custom. Apart from that, 
a period of 200 or 300 years may in itself be sufficient for the 
growth of a new custom in some other families of which ins- 
tances have been sought to be given. 

The learned District Judge has held that the alleged custom 
has not been established. We think that many of these instances 
quoted by the defendant’s witnesses have really not been proved, 
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Gm and the evidence taken as a whole is altogether insufficient for 
1930 proving such a custom of succession of a Hindu widow to the 
——_ exclusion of a member of the junior branch when the joint status 
RAE vet of the family has not been broken. ‘The learned District Judge 
r. has discussed the oral evidence on pages 146 to 148, and as we 
Tre are in agreement with his conclusion, we do not think that we 
ae need discuss that evidence over again when the point is not very 
Gorau seriously pressed before us. 
Salehuan, J. The result, therefore, is that this appeal is allowed and the 


decree of the court below is set aside, and the plaintiff’s claim is 
decreed with costs in both courts. 





Appeal allowed 
Cv JOKHU BHUNJA (Defendant) 
1929 versus 
Dec. 20 SITLA BAKSH SINGH AND ANOTHER (Plaintiffs) * 
Sam, J Transfer of Property Act (Act av. of 1882), Sec. 61—Ussfructuery 
Nia mortgage on property A—Simple mortgage on properties A and B 


ULLAH, J. —Consolidation by contract—Covenant in the simple mortgage to 
the effect that mortgagor not entitled to redeem first mortgage 
without first paying off the second mortgage—Sxit on second mort- 
gage berred by time—Mortgagee’s remedy barred but bis right not ex- 
tinguished—Mortgagee can resist the suit for redemption of the 
first mortgage by setting up the covenant in the second deed—. 
Limitation Act (IX of 1908), Sec. 28—Scope of. 


A deed was executed on June 19, 1901 in favour of J under 
which a two annas share in a village was mortgaged with posses- 
sion for Rs.900 and the usufruct was to be set off against interest. 
By a subsequent deed of Oct. 16, 1903 the mortgagor borrowed 
another Rs.525, hypothecating the mortgaged property besides 
other properties and agreeing to pay interest. The later deed 
provided that executant would not be entitled to redeem the 
former deed without previous payment of the sum due under 
the deed of 1903. In a suit for redemption, the trial court 
found that the plaintiff was not entitled to redeem without pay- 
ing the proportionate amount of the mortgage money due under 
the deed of 1903 together with half of the principal amount 
due under the deed of 1901. The lower appellate court dis- 
allowed the sum alleged to be due under the subsequent deed, 
relying on Keser Kunwar v. Kashi Rem, 13 A. L. J. R. 889. Held, 
in second appeal, that the first court’s decision should be upheld. 
The mortgagee was entitled to insist on payment of what was due 
to him under the second deed. No question of limitation could 
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arise as against the defendant seeking`to enforce a clause occurring 
in the deed which he was setting up in his defence. Apart from 
this, a mortgagee’s remedy under a deed of simple mortgage may 
be barred if he omits to bring a suit within 12 years from the 
accrual of the cause of action but his right is not extinguished. 
and does not apply to a suit by a mortgagee for recovery of money 
due to him by sale of a mortga property. -Keser Kunwer v. 
from; 


Kashi Rem, 13 A. L. J. R. 889 dissent Rem Kishor Abir 
v. Rem Nandan Rem, 25 A. L. J. R. 1086 followed. 


SECOND APPEAL from a decree of K. D. BANERJI Esq., Addi- 


tional Subordinate Judge of Jaunpur, modifying a decree of- 


J. C. Mazsicx Esq., Munsif. 


Badri Narain for the appellant. 

Shiva Prasad Sinha for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a defendant’s appeal arising out 
of a suit for redemption of a mortgage evidenced by a deed dated 
June 19, 1901, executed by one Fateh Bahadur Singh in favour 
of Jokhu, the defendant-appellant, under which a two annas share 
of village Hardua was mortgaged with possession for a sum of 
Rs. 900. The usufruct of the mortgaged property is to be set off 
against the interest. By a subsequent deed, dated October 16, 
1903, the mortgagor borrowed a further sum of Rs.§25 and 
hypothecated the property already mortgaged agreeing to pay 
interest at the rate of one rupee per cent per mensem. 

It is not disputed that the plaintiff-appellants have become 
the owners of half of the equity of redemption and are entitled 
to redeem to that extent the integrity of the mortgage having 
been put an end to in consequence of certain interests acquired 
by the mortgagee. The principal question which calls for a deci- 
sion in appeal is whether the defendant-appellant is entitled to re- 
cover principal and interest due under the subsequent deed 
of hypothecation, dated October 16, 1903, before the plaintiff- 
appellants are allowed to redeem the usufructuary mortgage of 
June 19, 1901. It appears that the charge created by the second 
deed of October 16, 1903 relates, not only to the mortgaged pro- 
perty sought to be redeemed, but also to certain other properties, 
which are not covered by the mortgage deed of June 19, 1901. 
The court of first instance found that the plaintiff-respondents 
are not entitled to redeem without paying the proportionate 
amount of the mortgage money due under the deed, dated Octo- 
ber 16, 1903, together with half of Rs.900, the principal amount 
due under the deed of the usufructuary mortgage of June 19, 
1901. The amount of such proportionate amount. found by 
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that court is Rs.157-8-0. 

The lower appellate court has disallowed the sum alleged to 
be due under the subsequent deed of hypothecation, dated October 
16, 1903, relying on Keser Kunwar v. Kashi Ram’, which appears 
to have ruled that, if a suit, if brought on the second deed of 
mortgage, is barred by limitation, the defendant-mortgagee setting 
up such a deed in a suit for redemption of the usufructuary mort- 
gage, redemption of which is made conditional on payment of 
moneys due thereunder and under the subsequent deed, the court 
cannot direct payment of what is due under the second deed. We 
are unable to accept the soundness of that proposition. The deed 
of hypothecation in question before us distinctly provides that 
the executant would not be entitled to redeem the usufructuary 
mortgage of 1901 without previous payment of the sum duc 
under the deed of the later date. The defendant-mortgagee is 
really founding on this stipulation and is entitled to insist on pay- 
ment of what is due to him under the second deed. No question 
of limitation can arise as against the defendant seeking to enforce 
a clause occurring in the deed which he is setting up in his defence. 
Apart from this, a mortgagee’s remedy under a deed of simple 
mortgage may be barred if he omits to bring a suit within twelve 
years from the accrual of the cause of action but his right is not 
extinguished. It should be remembered that Section 28 of the 
Indian Limitation Act is confined to suits for possession and does 
not apply to a suit by a mortgagee for recovery of money due 
to him by sale of the mortgaged property. In case to which that 
Section does not apply the remedy by a suit may be barred but 
the right is not extinguished. We are fortified in the view we 
are disposed to take by a later decision of this Court in Rom 
Kishore Abir v. Rem Nandan Ram". 

For the foregoing reasons we set aside the decree passed by . 
the lower appellate court and restore that of the court of first 
instance. The appellant will have his costs of this Court and of 
the lower appellate court. 

Decree set aside 

113 AL J. R 889 25 A L J. R 1086 
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PRIVY COUNCIL 
\ 
GANESHI LAL AND ANOTHER (Defendents) Crn 
versus 1930 
CHARAN SINGH ano otHers (Plaintiffs)* Py March 13 


Trensfer of Property Act, Sec. 82—Two properties subject to one mort- 
; gage—One sold, purchaser undertaksng to discharge mortgage out Low 

of sele consideration—Owing to purchaser's default, properties sold sm Gnonan 
__ im execution sales—Purchaser purchasing one and defendent another Lowwnus 

—Purchaser entitled to contribution. Sm Brvoo 


The owner of two properties which were subject to a mortgage 
sold one of them to one’ Sher Singh and left with him sums 
sufficient to discharge the mortgage in full and also to satisfy a 
simple money decree in execution of which the property was 
advertised for sale. Sher Singh neither paid off the mortgage 
nor the decree with the result that the property purchased by 
him was subsequently sold in execution of a decree and purchased 
by a third party. That third party later conveyed it to Sher 
Singh. The second of the mortgage properties was also sold in 
execution of another decree and purchased by the appellant sub- 
ject to the mortgage. The mortgagee thereupon sued upon the 
mortgage impleading Sher Singh and the defendant in the suit 
and obtained a decree for sale, and the properties were actually 
sold. Sher Singh by paying off the entire mortgage decree got 
the sale set aside. His heirs then brought the present suit for 
contribution against the defendant. Held, that Section 82 of 
the Transfer of Property Act fully applied and the plaintiffs 
were entitled to contribution. The defendant not being a party 
to the contract embodied in the sale deed in Sher Singh’s favor 
was not entitled to take advantage of any term contained therein. 

APPEAL from a judgment of the Allahabad High Court 
dated February 5, 1926, reported in 24 A. L, J. R. 401. 

B. Dube for the appellants. 

P. V. Subba Rao for the respondents. 

The following judgment was delivered by 

Loro Tomtin—This is an appeal from a judgment of the poy Tomlis 
High Court of Judicature of ‘Allahabad which reversed a judg- 
ment and decree of the Subordinate Judge of Aligarh. 

In the suit the respondents, before their Lordships’ Board, 
being the representatives of the purchaser of one property (which 
may be called K) sued for contribution from the appellants, the 
purchasers of a second property (which may be called M), on 
the ground that the purchaser of K had paid off a mortgage 

i *P. C. A. 28 of 1929 
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which covered both properties. 

Now the section of the Transfer of Property Act which deals 
with the right of contribution is Section 82, and it is in these 
terms:— f ; 
Where several properties, whether of one or of several owners, 
ee te ae eee ores are, in the 

absence of a contract to the contrary, liable to contribute rate- 
ably to the debt secured by the mortgage after deducting from 
the value of each property the amount of any other encumbrance 
to which it is subject at the date of the mortgage. 

That is the statutory provision by which contribution as 
between owners of equities of redemption subject to a common 
mortgage is regulated. 

The facts of this case are as follows. On November 8, 1906, 
the original owner of both properties created a mortgage for 
Rs.8,000 in favour of one Mangal. On May 19, 1914, he pur- 
ported to sell property K to Sher Singh, the ancestor of the res- 
pondents for Rs.33,000 and a sum of Rs,32,000 out of the purchase 
price was left with Sher Singh to enable him to discharge the mort- 
gage of November 8, 1906, and other debts of-the vendor, includ- 
ing certain debts for which creditors had already obtained decrees 
and had attached the properties. In July, 1914, the other property 
M was sold to the first appellant on behalfof himself and the second 
appellant in execution of a decree obtained by Kishin Singh, a 
creditor of the mortgagor before May 19, 1914. It was sold for 
Rs.2,900 subject to Mangal’s mortgage. That sale constituted the 
title of the appellants to property M. Then on November 14, 1914, 
property K was sold under a decree obtained by another creditor 
of the mortgagor before May 19, 1914.* This sale was also sub- 
ject to Mangal’s mortgage and was for Rs.1,950. The purchaser 
later on, on April 16, 1915, conveyed property K to Sher Singh. 
These sales, of course, overrode the sale of both properties to Sher 
Singh purported to have been made on May 19, 1914. Sher 
Singh faving failed to pay off Mangal’s mortgage and the other 
debts of the mortgagor out of the money left with him for that 
purpose, Mangal’s mortgage continued in force against both pro- 
perties. In 1918 Mangal took proceedings to enforce his mortgage 
by the sale of both properties, and he obtained judgment and a dec- 
ree for sale. On August 20, 1921, both properties were put up for 
sale and were sold, but before the sale was confirmed, namely, on 


*The facta are not folly stated here. Prior to May 19, 1914 the property K was 
decree and the execution sale was 





money and the property was sold on May 20, 1914 subject to the mortgage of Mangal 
and the sale was confirmed on November 14, 1914. See High Court judgment, 24 
A. L J. R. 401 at page 402—Ep, A. L. J. R 


AL J. RB. PRIVY COUNCIL 755 


September 19, 1921, Sher Singh, the purchaser under the contract 
of May 19, 1914, and the assign of the purchaser of property K 
under the sale of November 14, 1914, intervened and deposited 
the amount required to satisfy the mortgagee’s claim and thus 
obtained a setting aside of the sale of August 20, 1921. The 
position therefore was this, that subject to Mangal’s mortgage, Sher 
Singh held property K under the title made by the execution sale 
of November 14, 1914, and that subject to the same mortgage, the 
appellants held property M under the title made-by the execution 
sale of July, 1914. Sher Singh had not carried out his obligation 
to the mortgagor under the sale deed of May 19, 1914, in respect 
of the money left with him, but in 1921 he provided all the money 
then necessary to pay off Mangal’s mortgage, which necessarily 
was a greater sum than would have been required if the mortgage 
had been paid off in 1914. Sher Singh died, and his representa- 
tives, the present respondents, launched the suit to compel from 
the appellants as owners of property M contribution towards the 
amount which Sher Singh had applied in paying off Mangal’s mort- 
gage. The appellants’ answer was this: “Your ancestor had the 
money, or at any rate a substantial portion of it, Rs.17,000, from 
the original mortgagor, and he ought to have applied that money 
in paying off the mortgage in 1914, and so far as it became ne- 
cessary in 1921 to pay more than the Rs.17,000 that was due to 
your ancestor’s negligence, and therefore we are not liable to con- 
tribute, because he had a contract with the mortgagor to apply 
the money.” The Subordinate Judge took the view, founding 
himself apparently on the case of Mubemmed Abbas v. Mubemmad 
Hemid, that there was an equitable principle which precluded the 

dents from insisting on the right of contribution conferred 
by Section 82. ‘The High Court, on the other hand, took a differ- 
ent view, and held that the appellants were not parties to the 
contract between Sher Singh and the mortgagor for the application 
of the money, and that the benefit of the contract had not in 


any way passed to them, and that in these circumstances the pro-’ 


visions of Section 82 applied and that the appellants were bound ` 


to make contribution. 

Their Lordships are of opinion that the conclusion at which 
the High Court arrived is correct. It would indeed be somewhat 
surprising if the result were otherwise. The appellants bought 
subject to the mortgage and paid a price for the property on that 
footing, and their contention really amounts to this, thet having 
paid for the property on the basis of its being subject to the 
mortgage they ought now to be allowed to have the benefit of 
it free from the mortgage and that without making any payment 
towards the attainment of that satisfactory result. 

am 19 A. L J. R 499 
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It seems to their Lordships that Section 82 is the section 
that governs the case and that as the Act prescribes the conditions 
in which contribution is payable it is not proper to introduce into 
the matter any extrinsic principle to modify the statutory pro- 
visions. The decision in the case to. which the Subordinate Judge 
referred may be justified on the footing that in that case there 


Lord Tomlis passed to the party from whom the contribution was sought the 
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benefit of the contract by which the money was to be applied, so 
that he could say “I have a contract which frees me from the 
liability to contribution which the section would otherwise im- 
pose on me.” No such plea is available to the appellants in this 
case. They were not parties to the contract of May 19, 1914, 
nor has the benefit of that contract passed to them in law or in 
equity. 

Their Lordships are of opinion that this appeal fails, and they 
will humbly advise His Majesty accordingly. 

The appellants will pay the costs of the respondents in the 
appeal. 


Appeal dismissed 


HIGH COURT 


KASHI PRASAD (Plaintiff) 
versus 
AMBIKA PRASAD anp orHers (Defendents)* 


Lend Revenue Act (III of 1901), Sec. 42—Scope of—Appliceble to dis- 
butes relating to class and tenure only—Suit between rival tenants 
instituted in the Civil Court before Local Act III of 1926 ceme into 
force—Previons decision of the revenue court on the question of 
tenancy—W bhether operates as res judicata. 

A suit between rival tenants is cognizable by the civil court. 

Section 39 of the Land Revenue Act of 1901 and Secs. 40 and 
.42 are all to be read together. 

The scope of Sec. 42 is very limited and is limited to the case 
of a dispute relating to class and tenure.: Where the question 
is, who is the tenant, Sec. 42 has no relation to such a dispute. ` 
It is a mistake to read into Sec. 42 all the provisions of Sec. 95 
of the Tenancy Act of 1901. 

One A was recorded in revenue papers as occupancy tenant 
and was the first cousin of B and his brother C. In A’s lifetime ` 
his three sister’s sons, D, E and F, applied to the revenue court 
to have their names recorded along with A’s on the ground that 
they were joint in cultivation with him. C filed an objection 

*L. P. A. 68 of 1929 
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but before any decision could be arrived at, A died. C asserted Cv. 
that he and B alone were in possession of the holding of which 4,,5 
A was 2 nominal tenant. The zemindar, who was made a party, — 
at first denied the right of either party but on receipt of a Kast Prasan 
nazrana from D she agreed to their names being recorded in the if 
village papers. The Assistant Collector, thereafter, came to the ee 
conclusion that A was the real tenant and not B and C, that 

the latter could not succeed to A as they were not in joint culti- 

vation with A, that D, E and F also could not succeed as they 

were not among the heirs enumerated in Sec. 22 of the Tenancy 

Act but as they were actually in possession, he directed their 

names to be recorded as non-occupancy tenants, holding for one © 

year. Thereupon B filed a mit in the civil court to which the © 
zemindar was not a party for a declaration that he and C were 
tenants of the holding in dispute and that failing this declara- 

tion, they be given possession. D and his brothers contended that 

the suit was barred by res fudicate. 

Held, that as the suit was filed before the Tenancy Act of 1926 

came into force, it was prime facie cognizable by the civil court; 

and assuming that the Assistant Collector’s judgment was given 

under Sec. 42 of the Land Revenue Act, his decision could not 
operate as res judicata. Sbheomber Singh v. Sheomber Singh, 25 

A. L. J. R. 799, distinguished. i 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sre Mr. Justice Bors. l 


M. L. Agarwala for the appellant. 


Narain Prasad Asthens, B. N. Sabai and Uma Shenker for 
the respondents. 
The judgment of the Court was delivered by 
Muxerj, J.—This is an appeal against a judgment of a learned Mv4s7th J. 
Judge of this Court and the only question for decision is what 
is the legal effect of the decision said to have been given under 
Section 42 of the Land Revenue Act? 


The facts which have given rise to this appeal, briefly, are 
as follows.: One Mahesh Prasad was recorded in the revenue 
papers as the occupancy tenant of certain holdings. He was a 
first cousin of the plaintiff Kashi Prasad and his brother Bindeshri 
Praşad. In the lifetime of Mahesh Prasad, his three sister’s sons, 
Ambika Prasad, Bhagwati Prasad and Kedar Prasad who were the 
first three defendants in the suit, out of which this appeal has 
arisen, made an application to the revenue court to have their 
names recorded along with that of Mahesh Prasad, on the ground 
that they were Mahesh Prasad’s sister’s sons and were joint in 
cultivation with him. Bindeshri Prasad, the defendant No. 4 
„in the suit, who is the elder of the two brothers, namely, himself 
and Kashi Prasad, filed an objection in the revenue court. Be- 
fore any decision could be arrived at, Mahesh Prasad died. Then 
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the question arose as to whose name should be recorded in the 
revenue papers in place of Mahesh Prasad. ‘The case of Bindeshri 
Prasad was that Mahesh Prasad was only nominally a tenant, but 
as 2 matter of fact, Bindeshri Prasad and his brother Kashi Pra- 
sad were the tenants of the holding and they alone were in pos- 
session of the same. On behalf of Ambika Prasad and his bro- 
thers, the contention was that they, as the nephews of Mahesh 
Prasad and as persons who were jointly cultivating the holding, 
should be entered in the revenue papers. The zemindar, a lady, 
Roshna Khatun, was made a party to the proceedings. It appears 
that she, to start with, denied that either of the parties was en- 


` titled to be entered in the village papers in place of Mahesh Pra- 


sad, but, later`on, she received a nazrana of Rs.100 from Ambika 
Prasad and his brothers and she agreed to the entry of these per- 
sons’ names in the village papers. The Assistant Collector took 
up the matter and came to the conclusion that Mahesh Prasad was 
the real tenant of the holding and that Bindeshri Prasad and 
Kashi Prasad were not the tenants. He also held that although 
Bindeshri Prasad and Kashi Prasad were collateral relations of 
Mahesh Prasad, they could not succeed to him, because they were 
not in joint cultivation during the lifetime of Mahesh Prasad. 
As regards Ambika Prasad and his brothers, the Assistant Collec- 


“tor was of opinion that they too could not succeed. They were 


not among the heirs enumerated in Section 22 of the Tenancy 
Act of 1901 although they were cultivating the holding jointly 
with Mahesh Prasad. In the result, the Assistant Collector, hav- 
ing found that Ambika Prasad and his brothers were actually in 
possession, directed that their names should be recorded as non- 
occupancy tenants, holding for a period of one year. “He rejected 
the application of the zemindar that Ambika Prasad and his 
brothers should be recorded as occupancy tenants of the holding. 


After this litigation in the revenue court, Kashi Prasad filed 
the suit in the civil court and he prayed for the following re- 
liefs. He asked that it might be declared in favour of himself 
and his brother, the defendant No. 4, that they were the tenants 
of the several holdings in suit. Failing this declaration, he asked 
for possession of the holdings, jointly with his brother Bindeshri 
Prasad. Lastly, he asked for costs. ` 


The defence raised by Ambika Prasad and his brothers was 
that the holding belonged to Mahesh Prasad alone and that the 
suit was barred as res judicata, owing to the decision of the reve- 
nue court. The zemindar is no party to the suit. The Munsif 
dismissed the suit. 

On appeal by the plaintiff, the learned Subordinate Judge 
who heard the appeal came to the conclusion that the decision of 


A. L. J. R HIGH COURT i ; 759 


the revenue court was a bar to the maintenance ‘of the present 
suit, But the learned Judge held, on the merits, that as regards 
- one holding, namely, No. 142, it was the property of the plaintiff’s 
father, Madho Prasad, although the name of Mahesh Prasad alane 
had been recorded in the revenue papers. In the result, the appeal 
failed on the point of law and it was 

The matter came up before a learned single Judge of this 
Court on plaintiffs appeal and the learned Judge had decided 
that the decision on the point of law arrived at by the learned 
Subordinate Judge was correct. 

Before us, this decision has been assailed. The judgment of 
the revenue court is on the record. The Assistant Collector gave 
his decision on March 25, 1925. There was an appeal to the Col- 
lector, but his judgment is not on the record. ‘There was a se- 
cond appeal to the Commissioner, and he dismissed the second 
appeal on August 27, 1925, on the ground that the finding of the 
Assistant Collector was a Gnding of fact and therefore no second 
appeal was maintainable. 


Now we proceed to examine the judgment of the learned 
Assistant Collector and to see what was the legal effect of that 
judgment.’ The Assistant Collector does not say under what sec- 
tion of the Tenancy Act of 1901 or the Land Revenue Act of the 
same year, he was investigating the claim. It has been however 
conceded by the learned counsel for the parties before us that the 
proceedings started under Section 39 of the Land Revenue Act 
on the death of Mahesh Prasad. ‘The original application of 
Ambika Prasad and others for being entered as joint tenants with 
Mahesh Prasad fell through, naturally, on the death of Mahesh 
Prasad. The question was, who was entitled to be entered in 
place of Mahesh Prasad as occupancy tenants of the several hold- 
ings. Although we gather from the judgment of the Assistant 
Collector that the zemindar appeared on the scene, we do not find 
that hé was taking any active interest in the matter, beyond 
what we have already stated. The court framed three issues, 
and they were as follows: 

1. Are Ambika Prasad and his brothers the daughter’s sons 
of Munna Lal and did they share in cultivation with him at the 
time of his death and are they in possession of the land in suit with 
occupancy rights? 

2. Did Bindeshri Prasad share in cultivation with Mahesh 
Prasad, the last occupancy tenant of the land in suit, as his nearest 
collateral and is he in possession of it with the occupancy rights? 

3. What should be the entries in the village papers? 

It will be noticed that the Assistant Collector entirely mis- 
conceived the application of Bindeshri Prasad. Bindeshri Prasad 


Crm 


1930 


Kast Prasan 
Y. 
AMBIKA 
Prasan 





Maker}}, J. 


760 HIGH COURT [1930] 


never claimed ‘to succeed to Mahesh Prasad. His claim was that 
he and his brother Kashi Prasad were the occupancy tenants of 
the holding and it was immaterial whether Mahesh Prasad died 
or was alive. Bindeshri Prasad never claimed as successor to 
Mahesh Prasad. The Assistant Collector, however, did go into 
the question of title and came to the conclusion that Bindeshri 
Prasad’s ancestors and Mahesh Prasad’s ancestors had separated and 
there was nothing in common. He came to the conclusion, as 
already stated, that Ambika Prasad and his brothers were sister’s 
sons of Mahesh Prasad, but they had no right to succeed to the 
occupancy tenancy, although they were joint in cultivation with 
Mahesh Prasad. The Assistant Collector negatived the right of 


` Bindeshri Prasad and in the result made the order already quoted. 


It is claimed on behalf of the respondents, that this judg- 
ment operates as res judicata on the present controversy.’ In this 
Court, it has been over and over again held, that a suit between 
rival tenants is cognizable by the civil court. It is to be remem- 
bered that the present suit was instituted before the Tenancy 
Act of 1926 came into force. It must therefore be taken for 
granted that the suit, as framed, and the suit to which the zemindar 
was not a party, was prima facie cognizable by the civil court. 
Then, the question is, whether the decision of March 25, 1925 
given by the Assistant Collector, ousts the jurisdiction of the civil 
court. 


It is claimed for this judgment of the Assistant Collector that 
it was given under Section 42 of the Land Revenue Act, although 
there is no indication in the judgment itself that the Assistant 
Collector was proceeding under Section 42. But we may assume 
that he did so. We are however of opinion that the scope of 
Section 42 is very much limited. 


Section 39 of the Land Revenue Act of 1901 and Sections 
40 and 42 are all to be read together. Section 39 starts with the 
procedure to be observed in the case of transfers and changes 
affecting interest in land other than those referred to in Section 
34. This means that where the question of transfers and changes 
relating to non-proprietary rights, in respect of which a register 
under Clause (¢), Section 32 is to be maintained, arises, this Sec- 
tion indicates the procedure. Section 40 lays down that in case 
of a dispute regarding entries in the annual registers (which in- 
clude the register under Clause (e) of Section 32), the dispute 
shall be decided on the basis of possession. To start with, there- 
fore, possession and possession alone is the criterion for entry of 
names in the revenue papers. Section 40 also lays down—although 
we are not concerned with this aspect of the case—that where 
possession cannot be ascertained, a summary enquiry would be 
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held as to the person best entitled to the property and that per- 
son shall be put in possession. Now, a dispute having arisen on 
the death of Mahesh Prasad (for it does not matter whether 
Mahesh Prasad was really dead or alive) that too was to be 
settled on the basis of possession and possession alone. Then we 
come to Section 42. It runs as follows: 

In case of any dispute respecting the class or tenure of any 
tenant, the Collector shall decide according to the principles laid 
down in the North-Western Provinces Tenancy Act, 1901, or the 
Oudh Rent Act, 1866, as the case may be. 

It will be noticed that it is only in the case of a dispute of 
a particular kind that the Collector is directed to proceed to de- 
cide in accordance with certain principles mentioned therein. That 
dispute relates to “the class or tenure of any tenant’. On a 
‘ natural reading of the words, this means that where the question 
is, who is the tenant, Section 42 has no application at all. Given 
the tenant, the, question must be, what is the class to which he 
belongs, or what is the nature of his tenure? The word “tenure” 
is not defined in the Land Revenue Act, 1901. We have looked 
into Murray’s New English Dictionary and we find the following 
meaning given in it: 

The conditions of service etc. under which a tenement is held 
of a superior. 

The ‘class’ shows whether a tenant is a fixed-rate tenant or an oc- 
cupancy tenant or a non-occupancy tenant. The ‘tenure’ would 
indicate the terms under which a particular tenant holds land. 
It might be that he is holding under a service tenure or for a parti- 
cular term of years or as a permanent lessee and so on. The scope 
of Section 42, therefore, is. very limited and is limited to the case 
of 2 dispute relating to class and tenure. We need not repeat that 
where the question is, who is the tenant, Section 42 has no rela- 
tion to such 2 dispute. It is only in the case of a nemed tenant, 
that the question of his class or tenure would arise. It would 
be a mistake to read into Section 42 all the provisions of Section 
95 of the Tenancy Act of 1901. Section 95 of the Tenancy Act 
mentions six items, as to which a declaration may be obtained 
either by the landholder or the tenant. Section 42 is confined 
probably to only two of these items. But, in any case, it excludes 
Clause (¢) which relates to “the name and description of the 
tenant of the holding”. The Clause (b) will come under the 
word “class” under Section 42 and the Clauses (c) to (f) may 
come under the word “tenure”, namely, the conditions of hold- 
ing. But in no case the Clause (a), namely, name and description 
of the tenant, can come under the provisions of Section 42. 

This being our opinion, on the scope of Section 42, assuming 
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that the judgment was given under that Section, it seems to follow 
clearly that the Assistant Collector’s decision, namely, the plaint- 
iffs brother, or the plaintiff himself, was not entitled to the te- 
nancy, cannot operate as res judicata in the present proceedings. 
The Assistant Collector had to decide the case only on the basis 
of possession and he had no doubt that Ambika Prasad and his 
brothers alone were in possession. He gave effect to this finding 
by recording their names. 

A large number of cases has been cited before us, but they 
were decided on the peculiar facts involved in them. The only 
case that has some bearing is the case of Sheosmbar Singh v. 
Sheoember Singh’ because it contains a mention of Section 42 of 
the Land Revenue Act. But that case is clearly distinguishable, 
inasmuch as it was a suit in the civil court between the zemindar 
and the person declared to'be the tenant; whereas the present case 
is a suit between rival tenants. There may be, in this judgment, 
some observations in the latter part of the case, with which we 
may find ourselves unable to be in agreement. But for reasons 
already given, we need not discuss the matter. 


It was next argued that as the landholder was not a party 
to the present proceedings, he might take effectual steps to eject 
the plaintiff. On this ground it was further argued that this 
Court should refrain from making a decree which might be in- 
effectual or which might be disregarded by the revenue court 
eventually. But we are not concerned at all with this aspect of 
the case. As already stated, in cases after cases, this Court has 
held that a suit between rival claimants to a tenancy, is not cog- 
nizable by the revenue court and we have no’ reason to decide ' 
otherwise. It would not necessarily follow that our judgment 
would be useless to the party in whose favour it would be pro- 
nounced. 

In the result, the suit should succeed partially. The lower 
appellate court has found that the plaintiff and the defendant 
No. 4 are the real tenants of the holding No. 142 only. The de- 
fendants Nos. 1 to 3 must be assumed to be in possession, because 
their names have been entered in the revenue papers on the basis 
of possession. 

In the result, we set aside the decrees of the courts below, 
including the judgment of this Court and grant to the plaintiff 
a decree for possession over No. 142 jointly with the defendant 
No. 4, Bindeshri Prasad. We grant a declaration to the 
plaintiff that the holding No. 29 belongs to him and 
the defendant No. 4 jointly, their title to it being undis- 
puted by the defendants. The rest of the claim stands dis 


missed. The appellant will have his costs of both of his appeals 
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in this Court. As regards the costs in the court of first instance cor 


and the lower appellate court, parties will pay their own, as they 1930 
haye succeeded almost equally. = 


TAHIR HUSAIN and oTHERS (Applicants) Cr 
7 VETSHS 1929 
IKRAM KHAN (Opposite perty)* March 21 
Municipalities Act (II of 1916), Sec. 19(2)—Election of s person ese —— 
member of Bosrd—Neme wrongly inserted in the electoral roll— Palas J 
Election cannot be questioned. oe 
Having regard to Sec. 19(2) of the Municipalities Act the elec- ` 
tion of a member of Board cannot be questioned on the ground 
that he was not qualified to be a voter, or that his name bad 
wrongly found place in the list of electors passed by the revising 
authority and finally accepted by the District Magistrate. 
In the presence of Sec. 19(2)(s), Sec. 19(2)(b) can have 
no application. 
Orpen on the reference submitted by the Commissioner, 
Kemalakanta Verma and S. Mejid Ali for the applicants. 
Iqbal Abmad and A. M. Khwaja for the opposite party. 


The judgment of the Court was delivered by 


Boys, J.—This is a reference made by the Commissioner of Boys, J. 
Benares under the Municipalities Act asking us for a decision as 
to whether Muhammad Ekram, who has been returned as a mem- 
ber of the Benares Municipal Board election, was qualified as 
voter. It is not the practice of this or any other Court to give 
a decree or pass an order or express an opinion on a reference. 
when such decree, order or opinion must of necessity be infructu- 
ous. It is possible that there are other facts or considerations 
which have not been drawn to our attention which were present 
to the mind of the Commissioner and which led him to make this 
reference but, as we are at present advised, we are unable to 
appreciate how any expression of our opinion on the question 
that has been referred would be otherwise than infructuous. 
Section 19 (2) of the Municipalities Act says that 

the electian of any person as a member of Board shall not be 
questioned (e) on the ground that the name of any person quali- 
fied to vote has been omitted from, or the name of an person. 
not qualified to vote has been inserted in, the roll or 
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There was formerly a second paragraph (6) to this Sub- 
section immediately following the one which we have quoted 
which made a similar provision in regard to the challenging the 
qualifications of a candidate. That second paragraph has been 
omitted, and paragraph (c) re-lettered as (b), and we have no 
reason to suppose that it was omitted for any other than the 
reason which is given to us, namely, that the qualifications of 
electors and of all candidates are now, at any rate for the pur- 
poses of the Benares Municipality, identical. It would, there- 
fore, appear manifest that the election of: a member of Board 
cannot now be questioned on the ground that he was not quali- 
fied to be a voter; or, in other words, that his name had wrongly 
found place on the list of electors passed by the revising autho- 
rity and finally accepted by the District Magistrate. We use the 


` word “finally” in reference to Rule No. 13 of the Election Rules 


of June 28, 1928, which provides that the proceedings of the 
revising committee shall be submitted to the District Magistrate 
“whose orders thereon shall be final”. It is agreed to by counsel 
on either side representing the parties before us that no question 
arises in this reference of the exercise within their authority of 
powers by the revising committee or by the District Magistrate. 
In the presence of Section 19 (2) (a), Section 19 (2) (b) can 
have no application. In view of the provisions we have quoted it 
appears manifest that whether or no Muhammad Ekram was 
qualified or was not qualified to be placed on the roll of electors 
his name being there and having been passed by the revising com- 
mittee and the District Magistrate, its inclusion cannot now be 
challenged, and no petition can be based on any allegation that 
he was unqualified. As, therefore, we are not at present advised 
as to the facts, it would make no difference whether we return an 
expression of opinion to the Commissioner that Muhammad 
Ekram was qualified or whether we return it in an adverse sense; 
in either case the Commissioner would have to reject the petition 
in so far as it is based only on the allegation that the name of 
Muhammad Ekram was improperly included in the electoral roll, 
and on the consequential ground that he was not therefore a 
qualified candidate. We have expressed our views above with 
some caution for we do not find any reference to this aspect of 
the case in the order of the Commissioner. If in view of what 
we have said above he still desires an answer to his question and 
desires to say anything to suggest that an expression of our opinion 
on this point could be given effect to, it will be open to him to 
again refer the matter to this Court. Let the return of this 
reply to the Commissioner be expedited. 


ALL. J. RB HIGH COURT ‘ -765 


MAQBUL AHMAD anp oruers (Defendants) 
3 VETSHS 
BRIJDEO TEWARI anD oTHeRrs (Plaintiffs) * 

Hindu Lew—Deughter in possession as a limited owner—Sale to pay of 
a prior mortgage under which money bad been borrowed for t 
barkhi ceremony of ber mother—Sale is valid. 

A Hindu daughter is justified in selling property inherited by 
her from her mother to pay off a prior mortgage deed under 


which money had been borrowed for the barkhi (ic., the first 
annual death ceremony), ofher mother. 


SECOND APPEAL from a decree of Basu HANUMAN PRASAD 
Verma, Subordinate Judge of Jaunpur, confirming a decree of 
Basu Bino Basri Prasan, City Munsif. - 

Iqbal Abmad and Mukbter Abmad for the appellants. 

The respondents were not represented. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit for recovery of possession by avoidance of a sale deed of 1913. 
This deed was executed for a sum of Rs.169 by one Mst. Poona 
in order to pay off a prior mortgage dated December 4, 1909 
executed by her in favour of Mendai, the defendant’s father. The 
property transferred was what had been mherited by her from 
her mother. It was therefore a Hindu woman’s limited estate 
in her possession, and no valid transfer could have been made 
without legal necessity. The recital in the earlier mortgage deed 


as shown by a certified copy was to the effect that the money ` 


had been borrowed for barkhi, that is the first annual death cere- 
mony of her mother Mst. Ram Kali. There was also oral evidence 
to the same effect. The present plaintiffs have after the death 
of Mst. Poona purchased this very property, viz., 1-pie share from 
her sons who became the heirs to the estate. The lower appellate 
court has distinctly found that the sale deed of 1913 was for legal 
necessity, inasmuch as # was proved that the jaa A had been 
raised to pay off the’ prior mortgage deed under which money 
had been borrowed for the barkhi ceremony of her mother. The 
learned Judge has pointed out that according to the prevalent belief 
it would have been improper for Mst. Poona to perform the death 
ceremony of her mother out of her own money or out of the in- 
come of her property, as it is considered a sin for a mother to be 
benefited by the income of her daughter, and that it was on 
account of such a sentiment that Mst. Poona must have raised 
*S, A. 2036 of 1927 
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money out of the property left by her mother, Mst. Ram Kali, 
to perform the barkhi ceremony of the latter. The perform- 
ance of such a ceremony would be a duty on the person who in- 
herits the estate of the deceased and the expenses could be met 
out of such property. The original mortgage deed of 1909 was 
not produced and apparently there was no definite proof of its 
loss. The lower appellate court however thought that the loss 
of the original is required to be proved only if the document is 
being enforced in a suit and that there is no such requisite if the 
copy is merely produced as a piece of evidence. It would be 
difficult to accept this view of law, as under Section 65 of the 
Evidence Act, no secondary evidence can be admitted for any 
purpose unless it is shown that the original has been lost or is 
not procurable. But the learned Judge has based his finding, in- 
dependently of the document, on the oral evidence produced by 
the parties. His finding therefore must be accepted as a finding 
of fact. 


The appeal is accordingly dismissed but without any order as 
to costs as no one appears for the respondent. 


Appeal dismissed 


BHAGIRATHI DUBEY (Phintiff) 
VETSHS 
RAJ KISHORE DUBEY anp oruHers (Defendants)* 
Trensfer of Property Act (IV of 1882), Sec. 52—Mesning of con- 
tentious suit—Suit contentious in its inception—Compromise be- 
tween one of the parties and pleintif—Suit does not cease to be 
contentions. 

The word “contentious suit” in Sec. 52 of the Transfer of 
Property Act have been used in contradistinction to a friendly 
suit or a collusive suit. 

Where in a contentious suit a party transfers the immovable 
property in favour of a person who is no party to the action, 
the latter can only take the property subject to the result of the 
suit, f 

One A transferred the property in suit with possession to 
defendant 8. Thereupon plaintiff sued for pre-emption on the 
allegation that the transaction was an out and out sale. The 
suit was resisted by A and the transferee, B, who pleaded that 
the transaction was a usufructuary mortgage for Rs.800. 
Dec. 10, 1925 was fixed for hearing but on Dec. 8 A sold 
the property to defendants 2 to 7. Thereupon plaintiff applied 

*S. A. 223 of 1927 
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to the court for time to reconsider his position. Next day a 
compromise was effected between plaintiff and B, the latter 
admitting that the transaction was a sale and the parties agreeing 
that the true consideration was Rs.800 and not Rs.200 as alleged 
by plaintiff. A decree in terms of the compromise was passed 
in favour of plaintiff against B, and A, not having appeared, an 
ex perte decree was passed against him. Plaintiff's attempt to 
execute his decree was resisted by defendants 2 to 7 on the strength 
of their sale deed. ‘The present suit was filed for a declaration 
that this sale deed was null and void and not binding on the 
plainnff. Held, that the transfer in favour of defendants 2 to 
7 was obnoxious to the provisions of Sec. 52 of the Transfer of 
Property Act and plaintiff's claim was well founded. 

The suit, which was a contentious one in its inception, did 
not cease to be a contentious suit, either by reason of the fact that 
one of the parties had entered into a compromise with plaintiff 
or that another party had allowed an ex perte decree to be passed 
against it. 

SECOND APPEAL from a decree of P. C. AGARWAL ESQ., 
Subordinate Judge of Azamgarh, confirming a decree of Basu 
MatTuura Prasan, Munsif of Haveli. 

Peary Lal Banerji and S. D. Simba for the appellant. 

G. Agerwala for the respondents. 

The judgment of the Court was delivered by 

Sen, J.—One Raj Kishore Dubey owned certain zemindari 
property in mauzas Rampur and Aranwan Gulzar, pargana Kauna 
in the district of Azamgarh. On July 1, 1925, he transferred the 
property in suit with possession to one Katwaru who figures in 
this action as defendant No. 8. The document ostensibly 
amounted to a usufructuary mortgage for Rs.800. Bhagirathi Dube, 
plaintiff-appellant, instituted a suit for pre-emption on the alle- 
gation that the transaction in question was really an out and 
out sale but it was disguised with the outer trappings of a 
usufructuary mortgage. - 

The suit was resisted both by Raj Kishore Dube, the trans- 
feror, and Katwaru, the transferee, both of whom pleaded that 
the transaction was a usufructuary mortgage and the real con- 
sideration was Rs.800 as set out in the document and not Rs.200 
as alleged by the plaintiff. 

December 10, 1925 was the date fixed for the final hearing 
of the case. Matters however took a dramatic turn on Decem- 
ber 8, 1925 when Raj Kishore Dube sold the propesty in dis- 
pute to the defendants Nos. 2 to 7. On December 10, 1925 
Bhagirathi Dube applied to the court for time to reconsider his 
position more particularly with reference to the advisibility or 
otherwise of impleading the vendees, namely, the defendants 
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Nos. 2 to 7. On the following day, that is, on December 11, 
1925, a compromise was effected between the plaintiff 
and Katwaru. The result of the compromise was that Katwaru 
admitted that the transaction in reality was a sale and not a 
usufructuary mortgage. The parties agreed that the true con- 
sideration for the transfer was Rs.800 and not Rs.200 as alleged 
by the plaintiff. A decree in terms of the compromise was 
passed in favour of the plaintiff against Katwaru. Raj Kishore 
Dube, the original transferor, not having appeared on that date 
in court, an ex perte decree was passed against him. 

When the plaintiff attempted to execute his decree, he was 
resisted by the defendants Nos. 2 to 7, who set up their sale deed, 
dated December 8, 1925. The present suit was instituted for a 
declaration that this sale deed dated December 8, 1925, executed 
by Raj Kishore Dube in favour of Muneshar Dube and others, de- 
fendants Nos. 2 to 7, was null and void and not binding upon 
the plaintiff. The court of first instance dismissed the suit. 
The lower appellate court has affirmed the decision. The deci- 
sion of the lower appellate court proceeds upon the finding that 
the suit was not a “contentious suit” within the meaning of 
Section 52 of the Transfer of Property Act, on December 11, 
when a compromise was arrived at between Bhagirathi Dube 
and Katwaru and the transfer by Raj Kishore to defendants Nos. 2 
to 7 is unaffected by the doctrine of lis pendens. This view is 
clearly erroneous. The words “contentious suit” in Section $2 
of the Transfer of Property Act have been used in contradistinc- 
tion to a friendly suit or a collusive suit. 


The suit for pre-emption was from its very inception a 
contentious suit against both the defendants, who were parties 
to the action. It did not cease to be a contentious suit against 
the defendant No. 2 merely by reason of the litigation coming 
to an end by means of a compromise decree against one of the 
defendants. The right to the property in dispute was directly 
and substantially in question in the pre-emption suit and pending 
the decision, defendant No. 1 was not competent to defeat the 
right of one of the parties by a transfer in favour of persons who 
were strangers to the action. Defendant No. 1 was no party 
to the compromise at all. The courts below have failed to realise 
the significance and legal effect of this circumstance, Where in 
a contentious suit a party transfers the immovable property in 
favour of a person who is no party to the action, the latter can 
only take the property subject to the result of the suit. Under 
the circumstances, the defendants Nos. 2 to 7 could not, by 
reason of their obtaining a transfer from defendant No. 1, de- 
feat the plaintiff of the fruits of his decree. We are clearly of 
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opinion that the transfer in favour of the defendants Nos. 2 to 
7 was obnoxious to the provisions of Section 52 of the Transfer 
of Property Act, and that the plaintiff’s claim was well founded. 
We have already stated that defendant No. 1 was no party to 
the compromise. The compromise, therefore, whether collusive 
or not, did not, in any way, improve the rights of the defendant 
No. 1, against whom an ex parte decree was passed. The suit, 
which was a contentious one in its inception, did not cease to be 
a contentious suit, either by reason of the fact that one of the 
parties to the suit had entered into a compromise with the plaint- 
iff or that another party had allowed’an ex perte decree to be 
passed against it. No fraud between the plaintiff and the defend- 
ant No. 1 has been alleged or proved. The courts below appear 
to have put themselves upon 2 wrong track by assuming that the 
compromise entered into between the plaintiff and Katwaru affects 
the ex parte decree against defendant No. 1 who was no party 
to the compromise. We allow the appeal, set aside the decree 
of the courts below and decree the plaintiff’s claim with costs 
Appeal allowed 


BASANT LAL anv oruers (Plaintiffs) 
_ versus 
BHAGWATI PRASAD ann orHErs (Defendants) * 
Tenency Act (III of 1926), Sec. 37—Suit for pertition of grove— 
Exclusive jurisdiction of the ‘revenue cowrt—Suit by a tenant for 
demages for wrongful dispossession—Ceuse of action arose before 
Act II of 1926 came into force—Suit lies in the Civil Court. 








Where plaintiffs sued for partition of a grove holding between - 


them and the defendant alleging that each party owned a 
share and also claimed damages on the ground that the defendant 
had put plaintiffs to 2 loss by disallowing them to remove fruits 
and wood of the grove, beld, that the relief of partition of the 
grove was a matter for the revenue court, but as the cause of 
action arose before Act II of 1926 came into force, the claim 
for damages lay in the civil court. 

Abdul Hakim v. Mukerram Ali, 1929 A. L. J. R. 1157 re- 
ferred to. 


First APPEAL from an order of Mautvi SYED MOHAMMAD 
SAIDUDDIN, Additional Subordinate Judge of Allahabad. 

Heribens Sabai for the appellants. 

S. D. Sinha for the respondents. 


>F. A. F. O. 29 of 1929 
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The judgment of the Court was delivered by 

BENNET, J.—This is a first appeal from order brought by 
the plaintiff against an order of the lower appellate court re- 
turning their plaint for presentation to the proper court. The 
plaintiffs brought a suit for partition of a grove holding between 
them and the defendant alleging that each party was in posses- 
sion of a share. Further, the plaintiffs alleged that in April 
1926 the defendants did not allow the plaintiffs to remove the 
fruits and wood of the grove and put the plaintiffs to a loss of 
Rs.80 and the plaintiffs claimed Rs.80 damages which was allow- 
ed by the court of first instance. No objection as to jurisdic- 
tion was taken in the trial court, but the question was raised in 
the court of first appeal that the suit should have been brought 
in a revenue court. Section 37 of the Agra Tenancy Act (Act 
II of 1926) provides for a suit for division of tenancies. Ac- 
cordingly we agree with the lower appellate court that the relief 
of partition of this grove is a matter for the revenue court. 


But in regard to the relief for damages, the cause of action 
is alleged to have arisen in April 1926, ie., before Act I of 1926 
came into force, which was on September 7, 1926. It has been 
held in Abdul Hakim v. Mukerrem Ali! that a suit lies in the 
civil courts for damages for disposession if the cause of action 
arose before Act III of 1926 came into force. Sufficient provi- 
sion is now made under Section 99 of that Act for damages for 
dispossession and accordingly a suit would not lie in a civil court 
in that case. But in the present case the suit does lie in the 
civil court. 

Accordingly, we allow this appeal to this extent that we 
return the record to the lower appellate court with directions to 
admit it and to dispose of the appeal in regard to the decree 
granted by the Munsif for damages to the extent of Rs.80. We 
also direct the lower appellate court to allow the appeal of the 
defendant in regard to the relief of partition granted by the 
court of first instance, as that relief cannot be granted by a civil 
court for want of jurisdiction. Costs in this Court will be pro- 
portionate to the success and failure of the parties. The costs of 
the court below will be in its discretion. 

711929] A L. J. R. 1157 
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LATAFAT ALI KHAN AND ANOTHER (Defendents) 
versus 1929 
MOHAMMAD YAR KHAN and ANOTHER (Pleintiffs)* 


Minor—Gwardien ad litem to represent minor in eppeal—Civil Procedure 
Code (Act V of 1908), Or. 32, R. 11. Sec 

Plaintiffs sued for pre-emption of certain property. De- 
fendant-vendees being minors, the court appointed a vakil as 
guardian ad litem. The suit having been decreed, the guardian 
did not prefer any appeal but a memorandum of appeal was 
filed on behalf of the minors by their father A. There was no 
formal application for the removal of the guardian and for the 
appointment of A in his place nor did the guardian appear at 
the hearing. It was suggested that the defect of the appeal 
might be remedied by ordering that A might be appointed 
guardian for the purpose of the appeal, but the Judge refused 
to do so and dismissed the appeal as being incompetent. A 
then filed the present second appeal. Held, that even for purposes 
of appeal it is only the guardian ed litem appointed by the trial 
court who can represent the minor, and so long as he has not 
died, retired or been removed, no one else can be allowed to re- 
present the minors in appeal. 

Jwala Dei v. Pirbbu, i. L. R. 14 All 35, Bewsn Das v. 
Bishnath, [1899] W. N. 203, In the matter of the application 
of Sukbdeo Rei, 2 A. L. J. R. 489, Shembbu v. Kanbatya, I. L. 
R. 44 All. 61=19 A. L. J. R. 845 and Bhagelu v. Dberma, 
L L. R. 45 AlL 623=21 A. L. J. R. 591 followed. 

Where the allegation is that the guardian is either not doing 
his duty or is negligent, or has colluded, or if there is sufficient 
cause for his removal, any other person interested in the welfare 
of the minor may prefer an appeal accompanied by an applica- 
tion for the removal. of the guardian and the appointment of 
himself in his place. 

Feni Bhushen Bbuisn v. Surendra Nath Das, 64 I. C. 25 
referred to. 


|z 





Dec. 12 





SECOND APPEAL from a decree of AcHor NATH MUKERJI 
Esq., Additional District Judge of Meerut, confirming a decree 
of Mr. P. C. Mocna, Subordinate’ Judge of Muzaffarnagar. 

M. L. Agerwala and S. N. Chaube for the appellants. 

M. Waliulleb for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J;—A preliminary objection is taken to the 
hearing of this appeal and for the purposes of this objection only 

*S. A. 1242 of 1927 
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a few facts need be mentioned. i 

The plaintiffs instituted a sùit for pre-emption of a zamin- l 
dari property as well as a house. The defendants-vendees 
were minors. A relation of these refused to act as their guar- 
dian, and the court appointed Mr. Makhan Lal, a vakil of the 
court, as the guardian ad litem of the minors. The case was 
fought out and was decreed both as against part of the zamindari 


` and a house. The guardian ad litem did not prefer any appeal 


from that decree; but a memorandum of appeal was filed on 
behalf of the minors by their father Wilayat Ali. A note was 
added to the memorandum of appeal to the effect that 
in the original suit, Babu Makhan Lal Vakil was appointed the 
guardian ad litem of the appellants by the court. As he is not 
ready to prefer this appeal, he has been included in the array of 
the respondents. : 

There was no formal application filed by the father of the 
appellants for the removal of the guardian ad litem and for the 
appointment of himself in his place. Nor does it appear that 
Mr. Makhan Lal appeared at the time of the hearing of the appeal. 
During the course of the argument a suggestion was thrown out 
by the advocate for the appellants that the defect of the appeal 
having been preferred by a person other than the guardian ad 
litem might be remedied by ordering that the person through 
whom the appeal had been filed should be appointed guardian 
ad litem for the purpose of the appeal. The learned Judge thought 
that he had no power to do this and refused to take any such 
step. He dismissed the appeal as being incompetent. But to 
avoid any further remand he proceeded to record his opinions on 
the merits as well. 

The father of the minor defendants has now filed a second 
appeal and he is met by the same objection before us. 

In the trial court the position of a minor plaintiff is slightly 
different from that of a minor defendant, inasmuch as under 
Order 32 a suit can be filed through a next friend without any 
formal appointment by the court, but a guardian ad litem of a 
minor defendant has to be appointed by the court itself, and 
such guardian once appointed cannot be removed unless he de- 
sires to retire, or does not do his duty, or there is other sufficient 
ground for permitting him to retire (Order 32, Rule 11(1)). 
It has however been held in a series of cases of this Court that 
the guardian ad litem appointed for a minor defendant continues 
to represent him until he has been removed by an order of the 
court. In the words of Straight, J., in Jwala Dei v. Pirbbu’', 
where a person is appointed as the guardian of a minor for the 

L L R 14 AlL 35 at 37 
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purposes of a lis, that means of such lis in all its ramifications 
and so long as it subsists, whether in the court of first instance 
or in the court of appeal, unless he takes the necessary stepe to 
have himself discharged from that position which has been put 
upon him by the court. 
This view has been accepted in subsequent cases:— 
Bewen Das v. Bisbnath*, In the matter of the application of 
Sukbdeo Rai’, Shambhu v. Kanhaiys’ and Bhagelu v. Dberma’. 


It must therefore now be taken as settled law that even for 
purposes of appeal it is only the guardian «d litem appointed 
by the trial court who can represent the minor, and that so long 
as he has not died, retired or been removed, no one else can be 
allowed to represent the minors in appeal. A suggestion was 
thrown out in the case of Bewan Das v. Bishnath that the proper 
remedy would be to apply to the lower appellate court dee an 
order removing the guardian ad litem from his office and, if such 
an order were obtained, to present a fresh appeal together with 
an application under Section $ of the Limitation Act. That of 
course was an observation not necessary for the purposes of that 
case. 


After the passing of a decree the lis in at least the trial court 
comes to an end for the time being, and as the rules under 
Order 32 do not expressly apply to execution proceedings, it 
would seem that the court becomes functus officio for the pur- 
pose of removing the guardian and appointing a fresh guardian 
in his place. Feni Bhusan Bbuian v. Surendra Nath Das‘. It 
would therefore be both inappropriate and inconvenient to apply 
to the trial court to appoint a fresh guardian in order that an 
appeal may be preferred by him. In cases where the guardian 
ad litem dies after the decree, the practice of this Court is to 
permit an appeal to be preferred by another next friend or guar- 
dian along with an application praying for his formal appoint- 
ment. It seems to us that if the allegation is that the guardian 
is either not doing his duty or is negligent or has -colluded, or 
if there is other sufficient ground for his removal, any other 
person interested in the welfare of the minor may prefer an 
appeal accompanied by an application for the removal of the 
guardian and the appointment of himself in his place. It is very 
doubtful if without any such appeal pending before the ap- 
pellate court it would be seised of the case and would have 
jurisdiction to order the removal of the previously appointed 
guardian ad litem. A mere application for such a purpose with- 

3[1899] W. N. 203 2A Lj. R 489 
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out an appeal may therefore be defective. On the other hand, 
even if there is some defect in the presentation of the appeal 
by a person who has not yet been formally appointed as guar- 
dian, that defect can be easily cured under the provisions of 
Section 153 of the Civil Procedure Code to which there was no 
corresponding section in the old Code which was in force at the 
time when Dewan Dass case was decided. We think it would 


. be simplifying procedure if an appeal were allowed to be pre- 


ferred within the time allowed by law by another next friend, 
coupled with an application for the removal of the guardian 
ad litem on any of the grounds mentioned in Order 32, Rule 1; 
and if such an application is ultimately granted, the appeal may 
be treated as having been properly filed. 

In the present case, however, there is this difficulty in the 
way of the appellant, that no formal application for the removal 
of the guardian ad litem was preferred, and there was no sugges- 
tion that there was any ground for his removal as contemplated 
by Order 32, Rule 11. Nor does it appear that the guardian 
ad litem had any notice to oppose an application for his removal. 
At best it can be suggested that the guardian ad litem was not 
ready to prefer an appeal, possibly because he thought that the 
appeal would have no force. The learned District Judge could 
not have entertained such an oral application at the late stage 
at which the suggestion came without an opportunity having 
been given to the guardian ad litem to meet it. We therefore 
think that, although it would not be correct to say that he had 
no jurisdiction to entertain any such application, he was perfectly 
justified in refusing to entertain it as it was made at a very late 
stage in the case and gave no grounds which would justify the 
removal of the guardian. 

In this view of the matter it is not necessary to go into the 
other questions which have been raised in this appeal. 

We accordingly dismiss this appeal with costs. 

We have taken into consideration the circumstances under 
which the appeal was preferred in the lower appellate court and 
in this Court, as well as the grounds of decision, and we think that 
on the whole it would be just and proper to direct that the 
parties should bear their own costs in both these courts. 

Appeal dismissed 
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DURGA PRASAD AND ANOTHER (Pleintiffs) 
VETSUS 
CHAUHARJA PRASAD AND ANOTHER (Defendants) * 
Hindu Law—Joint femily—Possession of nucleus by the joint femily 
not proved—No presumption arises that property acquired by a mem- 
ber of the joint family is joint family property. 
There is no presumption that any property acquired by an in- 
` dividual member of a joint Hindu family which is not shown to 
have possessed any nucleus, was joint family property. 
SECOND APPEAL from a decree of D. C. Hunter Esq., Dis- 
trict Judge of Allahabad, reversing a decree of PaNpir Rup KisHEN 
Aca, Subordinate Judge. 


Peary Lal Banerji and Ram Nema Prasad for the appellants. 
Keilas Nath Katju for the respondents. 

The judgment of the Court was delivered by 
NIAMATULLAH, J.—The present appeal has arisen out of a 


suit brought by the plaintiff-appellants for a declaration of their 
right to and possession of a house, which admittedly belonged at 
one time to Munshi Sheoambar Lal, whose adopted son plaintiff 
No. 1 (father of plaintiff No. 2) is. It was alleged that the house 
in dispute was joint family property, in which the plaintiff-appel- 
lant No. 1 obtained an interest at the time he was adopted by 
Sheoambar Lal. The defence was that it was the self-acquired 
property of Sheoambar Lal, in which the plaintiff-appellants ob- 
tained no interest, the same having been made a gift of to the 
defendant No. 2 (son of defendant No. 1), who was related to 
Sheoambar Lal and for whom the latter had great regard. The 
gift is said to have been made in 1912, when Sheoambar Lal inti- 
mated that fact to the Municipal Board and requested that the 
name of the donee be entered in the register of houses situate with- 
in the municipal limits. Subsequently a formal deed of gift duly 

istered was executed by Sheoambar Lal in favour of the de- 
fendant-respondent No. 2. 

Both the courts have dismissed the suit. The lower appellate 
court has held that the defendants have been in adverse possession 
for more than twelve years before the institution of the suit and 
that, though the property should be considered (in the view that 
it took) as joint family property, yet the plaintiffs have no right 
left to it. - 

The decrees of the courts below have been impugned in ap- 

: *S. A. 1577 of 1926 


776 HIGH COURT [1930] 


peal. Two questions have been argued before us: (1) whether the 
house in dispute was joint family property in which the plaintiff- 
appellant No. 1 acquired an interest at the time of his adoption, 
so that Sheoambar Lal could not make a gift of it to defendant 
No. 2, and (2) whether the defendants have perfected their title 
by adverse possession for more than 12 years. As regards the 
first question, the finding of the lower appellate court is some- 
what obscure. It held that Sheoambar Lal had a brother, Shankar 
Lal, who should be presumed to be a member of joint Hindu 
family with him, but that 

whether the property was acquired in the lifetime of Sheoambar 

Lal’s father or after his death, whether the purchase money was 

from earnings acquired by Sheoambar Lalor from earnings ac- 

quired by Ganesh, or from both, or from ancestral joint family 

property, there appears to me to be no reliable evidence. 
As regards the so-called joint family consisting of Shankar Lal 
and Sheoambar Lal, the learned Judge was unable to find on evi- 
dence that their father left any property other than a residential 
house, as to which it was doubtful whether it had been construct- 
ed by him. At any rate, on his finding it cannot be said that 
there was any property which could be the source of income from 
which subsequent acquisitions could be made. There is again total 
absence of evidence showing that Shankar Lal and Sheoambar Lal 
together owned any property as members of a joint Hindu family 
which could form the nucleus of subsequent additions, The only 
foundation, then, of the existence of a joint family consisting of 
Shankar Lal and Sheoambar Lal was their relationship, to which 
may be added joint residence and mess. The house in dispute was 
bought by Sheoambar Lal, who constructed it. On these find- 
ings it must be held that the plaintiffs, on whom decidedly the 
burden lay, failed to establish that the house in dispute was an- 
cestral or joint family” property in which they had. an interest. 
It may be presumed that two Hindu brothers, or father and son, 
were members of a joint Hindu family; but it does not follow 
that any particular property in dispute in a case should be pre- 
sumed to be joint family property. If, however, it is established 
that there was a nucleus of joint family property around which 
subsequent dcquisitions could gather, it may be presumed, in the 
absence of proof to the contrary, that later acquisitions were part 
of the joint family property. There is no presumption that any 
property acquired by an individual member of a joint Hindu 
family, which is not shown to have possessed any nucleus, was 
joint family property. In this view of the matter, we think 
that the plaintiff-appellants have failed to make out their title to 
the house in dispute. 

On the question of adverse possession, the finding of the 


AL J.R HIGH COURT 777 


lowed appellate court that the defendants have been in possession 
exclusively from the year 1912 is decisive. It is said that defend- 
ant No. 1 assumed the guardianship of plaintiff No. 1 under the 
will of Sheoambar Lal, dated 1908. Sheoambar Lal died same- 
time after 1913. As already stated, in 1912 he placed the second 
defendant in possession of this house under an oral gift, referred 
to by him in his petition, dated February 5, 1912 to the Municipal 
Board. The subsequent registered deed of gift, dated February 
16, 1913, confirmed the previous inchoate gift. The present suit 
was brought on February 16, 1925, iLe., more than 12 years after 
the oral gift but less than 12 years after the registered deed of 
gift. It has been found that the defendants have been in pos- 
session since, at least, February 5, 1912. The character of this 
possession has been exclusive and in assertion of the title derived 
from the gift. It has also been found that the present suit was 
brought more than three years after the plaintiff attained majority. 
Under these circumstances there can be no question that the de- 
fendants have perfected their title by adverse possession. 


For the foregoing reasons, this appeal must fail and is dis- 
missed with costs. 
Appeal dismissed 


PEARE LAL KISHAN PRASAD TuRroucH RAM ASRE 
PRASAD (Plaintiff) 
VETSHS 


DIWAN SINGH GANESHI LAL THROUGH 
ATMA RAM (Defendant) * 

Contract Act (IX of 1872), Sec. 78—Sale—When efected—Intention 
n the true test—"Ascerteined goods”, of—Seller a member 
of a registered Veoper Sabbo—Ruiles yates] for regulating busi- 
ness of —W ben form pert of contract—Resolution passed by Sebba— 

_ Bindmg effect on parties—No proof that buyer was ready and willing 
to pay the balauce of purchase money—Breach of contract on the 
part of buyer. 

In the absence of a usage of trade, it is not open to any body 
of tradesmen, whether incorporated or not, to amend or nullify 
a, contract entered between its individual members or to substi- 
tute a new contract for the old one. 

The true test as to whether a sale had been effected is what 
was the intention of the parties. Seath v. Moore, [1886] 11 
A. C. 350, Shoshi Moben Pal Chowdhry v. Kristo Podder, L. L. 
R. 4 Cal. 801 Annan v. Dubar Shetkb, 26 O. C. 39, Simmons 
v. Swift, 5 B and C 857, Turley v. Bates, 2 H and C 200 and 

*S. A. 1493 of 1926 
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Martineau v. Kitching, [1872] L. R. 7 Q. B. 436 referred to. 


In order to prove that the buyer was ready to carry out his 
part of the agreement it is not essential for him to show that 
he actually made a tender of the price. Shriram Rup Rem v. 
Maden Gopal Gowardban, I. L. R. 30 Cal. 865 referred to. 


Whether the goods are ascertained or not is a question of 
evidence and is to be determined with reference to the facts 


of each case. 


The seller may insist upon a term in the contract that no 
delivery shall take place till the payment of the entire purchase 
money but the incorporation of this term does not per se 
postpone the title of the purchaser. 


On May 19, 1925 A purchased from B a grain pit, the 
bargain being for purchase of 504 mds. wheat at Rs.5-9-3 per 
md. A quarter of purchase money was paid by way of earnest 
money and the balance was to be paid upto February 17, 1926 in 
accordance with the trade custom prevailing in the market. The 
terms of the contract were reduced to writing in two separate 
documents called “‘langot”. The ‘langots’ appear to possess the 
incidents of bought and sold notes and were signed by the 
Secretary of Veopar Sabha to which B had applied for member- 
ship on March 21, 1925 and which had been registered under 
Sec. 26 of the Companies Act on June 16, 1925. Certain rules 
made for regulating the business of the company, which were 
not applicable to transactions prior to the registration of the 
company, provided that every filler of a khatti should have it 
registered by the Sabha before he could sell ıt, that purchasers 
were to be responsible for damage and the fillers for dampness 
or ran water, that if adulteration was less than that allowed 
in the rules in any pit, the seller was entitled to refund, that 
if adulteration was in excess of 12% the purchaser could have 
another pit but once he accepted the pit, he could not refuse to 
take delivery thereof but would get a discount and that if the 
buyer did not get his goods weighed by the last date and did 
not make payment on that date, the seller could sell the pit 
and recover the loss from the contracting party. The grain pit 
in dispute was in possession of the Allahabad Bank as mortgagee 
on the date of contract. After this date the area in which the 
pit was situated having been flooded by unusual rainfall, the 
Sabha passed a resolution calling on all persons interested to get 
from the seller some other khatti in substitution or to pay off 
the price to the purchaser at the Sabha’s rate of the day but 
B did not avail of the resolution. The total weight of the grain 
in the pit in dispute was 515 mds. out of which 125 mds. was 
damaged. The whole of the purchase money was not paid by A to 
B although its payment was a condition precedent to delivery. 
On January 13, 1926 A sued for damages for non-delivery of 
grain contracted for of a particular kind and quality as given 
in the Rules of the Sabha. 

Held: (1) that there was nothing to prevent the parties from 
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adopting the rules as terms of their contract and as they had 
done so, the rules formed part of the contract; 

(2) that the resolution passed by the Sabha was not lire 
vires as it was only an amendment of the original rules framed 
for regulating the business of the Sabha and defining the data 
upon which the rights and liabilities of the purchasers and sellers 
were to be governed; but as it was never adopted by the parties, 
it was not binding on them; 

(3) that the goods purchased were ‘ascertained goods’ within 
the meaning of Sec. 78 of the Contract Act and in the absence 
of a contract to the contrary, the property in the goods passed 
at once to the purchaser who must bear all risks and damage to 
the goods notwithstanding the fact that the entire price had 
not been paid or delivery taken; 

(4) that there was a clear failure of A in carrying out his 
part of the contract and A was not ready with his money 
Consequently his suit for damages should be dismissed. 


SECOND APPEAL from a decree of Basu AGHOoR NATH 
Muxeryi, District Judge of Meerut reversing a decree of MAuULvI 
AxB NoMANI, Munsif. 


Kailas Nath Katju, Shiem Krishna Der and K. C. S. Bhatia 
for the appellant. 


Peary Lal Banerji for the respondent. 

The Court delivered the following:— 

Parties to this action are dealers in grain in Mandavi Faizganj 
in the city of Meerut. On Jeth Badi 12, Sambat 1982 correspond- 
ing to May 19, 1925, the plaintiff-appellant purchased from the 
defendant-respondent a khatti or grain -pit situate in Ahata Sri 
Ram. ‘The bargain was struck about the purchase of 504 maunds 
of wheat at the rate of Rs.5-9-3 per maund. A quarter of the 
purchase money, namely, Rs.748-9-6 was paid by way of earnest 
money. It was a term of the contract that the balance of the 
purchase money, namely, Rs.2,100 was to be paid by the plaint- 
iff to the defendant later upto Phagun Sudi 5—February 17, 1926 


Cr 
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Prarr LAL 
KisHAN 
Prasan 
v, 
Diwan SINGH 
GANE LaL 


in accordance with the custom of the trade which prevailed in the | 


Faizganj market. The terms of the contract were reduced to 
writing and were embodied in two separate documents in printed 
forms exchanged between the parties. These documents have 
the curious name of langot. The etymology of the word is not 
known but the ‘langot’ appears to possess the incidents of bought 
and sold notes. Curiously enough, these documents were not 
produced in the courts below either by the plaintiff or the de- 
fendant; and it was not till a later stage of the progress of argu- 
ments in this Court that the ‘langot’ executed by the plaintiff 
in favour of the defendant was produced in this Court. The 
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parties admitted its genuineness and it was recei 
The document is headed with the words ‘Th 


Chamber” and contains the following entries:— 


Number of grain pits 8 
Bank number (if the bank’s 


Diwan SINGH = money is invested) 145 
Ganes Lat Name of the Bank Allahabad Ban? 
Name of the person who fills the 
grain pit . Diwan Singh G 
Name of the broker Mangda 
Name of commodity Wheat 
Weight 504 maunds 
New or old goods _ New 
Full description of the locality 
where the pit is situate Ahata Sri Ram, 
How much money remains due 
on account of the grain pit Rs.2,100 


Date from which interest at 15 
annas per cent per month will 
be charged 

Rent of the grain pit for the 
next year according to the 


Jeth Badi 12th 


current year . Rs.35 
Signature of the person who fills 
the grain pit . Diwan Singh G 
Date Jeth Badi 12th, 
1925. 


The document is signed by the Secretary 
Veopar Chamber. There is a note appended to t 
“The grain pits have been purchased and sold in 
the rules of the ‘Meerut Veopar Chamber’ ”. 
tabular form in which the following entries have t 


Date on which graint pit is sold Jeth Badi 12th, 


Name of seller Dewan Singh G 
Name of purchaser Pearey Lal Kist 
Rate Rs.5-9-3. 


The Meerut Veoparak Sabha appears to h 
its work sometime in February 1925. The de 
for membership of the Sabha on March 21, 1925 
and sale of the khatti was registered in the books 
deposit of rupee one as fee on May 16, 1925. 7 
bodying the contract was in a printed form pr 
Sabha. 


The Veoparak Sabha was registered under Se 
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Indian Companies Act (Act VI of 1913) on June 16, 1925, Gm 
Certain rules regulating the business of the company were fram- 1930 
ed; but these rules contain a note that “nothing in these rules  — 


will apply to transactions prior to the registration of the com- aan Lar 
pany . Prasan 


Ex bypothesi, the contract between the parties was made on prwan Smoon 
May 19, 1925, but the company was not registered till June 16, Gaesm Laz 
1925. 


Some of the rules of this company are material for the pur- 
pose of this appeal and may be reproduced :— 
Rule 2. 


Before selling the khatti in the market the person who has 
filled it, will get it registered in the Chamber, giving a full des- 
cription thereof regarding locality, weight, serial number of 
his account book and name of the Bank advancing money on 
its security with its serial number. When the secretary or the 
assistant secretary of the Chamber has satisfied himself either 
personally or otherwise, as to the actual existence of the khatti 
on the spot, he shall affix the seal of the Chamber to the Langot 
(agreement of sale) and sign it, whereafter the filler of the 
khatti will be at liberty to sell the same in the market. He 
shall pay Re.1 as registration fee for each khatti to the Chamber. 

Rule 6. i 


In case of transactions of grain pits, the seller will charge 
weighment due at the rate of 1|9 per cent, and will allow grain 
1% chatak per maund which will be estimated on the actual 
weight of grain, ie., grain without dust etc. Purchaser will be 
responsible for (aal pal) demage, and the filler of the grain pit, 
for (talron musla) że., dempness or rain water. 

Rule 9. 


The following will be the conditions for delivery and quality 
of goods in respect of different kinds of khattis. 
(e) Wheat pits:— x 
Every maund containing 30 p.c. of red wheat 
63 P.C. of white wheat 
2 p.c. of dust 
5 p.c. barley etc. 


In case there be more than 5% of barley etc., then half of it 
will be considered as dust, and half as wheat. A pit contain- 
ing up to 12% of other: kinds of grain, ie, upto 5% 
of barley and 2% of dust 5% of other material will also bave 
to be accepted, but discount at the above rates will be allowed. 
If the purchaser, on weighing 200 maunds of the goods, finds 
that the adulteration is in excess of 12% he may refuse to take 
delivery of the khatti and accept in lieu thereof, some other 
pit or may have the same pit weighed by mutual agreement as 
to discourft etc., with the seller. But once he has exercised his 
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Grn. option of accepting the pit, he cannot refuse’ to take delivery 
aay thereof, but he will be entitled to the discount at the above 
rates. If red wheat is more than 30% then the purchaser will 


Prare Lat get 72 a pie for each extra percentage of it for every maund, 
Kunan but whole of red wheat will not be taken as a khatti of white 
pees wheat.” A khatti containing 90% of red wheat and 10% of 

Diwan Smo white wheat will be considered as a pit of red wheat. For 
Ganuse Lat lesser percentage than 909% discount at rates specified will be 
charged. 
Rule 11. 


If adulteration is less than what is allowed under the above 
rules, in any pit, then the seller will be entitled to a refund 
(baita) at the same rate. 


Rule 14. 


The seller will also enter in the lengot parcha the condi- 
tion that if the purchaser, on examining the goods at the time 
of delivery, refuses to accept the same at the above discount 
rates then the seller will deliver to him an equal quantity of 
new goods. The seller will also enter on the parcha the word 
‘Purana Mal’ i.e., old goods. At the time of the agreement, 
the earnest money paid to the seller will be paid after deducting 
the amount due on account of discount and if at the time of 
delivery, these goods are not accepted, and new ones are deli- 
vered, then the said amount will be paid to the seller without 
any interest being charged. 

Rule 17. 


The filler of the pit will be responsible for the damaged goods 
(talron musla) upto Phagun Sudi 5 of the year in which it is 
filled up. 

Rule 16. 

The last due date for khatti is Phagun Sudi 5. The purchaser 
can have his goods weighed whenever he likes till that date. 
If the buyer does not get them weighed by the last date and 
does not make the payment on that date, the seller will be 
entitled to sell the pit and recover his losses from his contract- 
ing party. 

One of the questions which has to be dealt with in this appeal 
is whether the rules set out above should be treated as an integral 
part of the contract between the parties. The court of first instance 
answered the question in the affirmative. The lower appellate 
court answered it in the negative. 


In the memorandum of the articles of association, there is a 
provision that the articles cannot be amended or added to 


except after notice of the intention to propose such alteration 
at some specified general meeting shall have been given at least 
5 days before the date of such meeting. 

It is also necessary that the alteration shall have been agreed 
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to by a majority of ths of the members present and voting at Om 


the said general meeting. It concludes with the words 1930 


The said modification or addition have to be confirmed at 2 Pe 
subsequent general meeting and when this has been confirmed, inca 
these articles will be subject to the provisions of the Indian Com- Prasan 
panies Act and will have the same force and effect and be as v. 
binding on all members as if they had formed part of the Diwan Smar 
original articles. : Garren Lai 

After the date of the contract between the panties, there was an 
unusually heavy rainfall in he Meerut district which flooded the 
area where the grain pit was situate. The Meerut Veoparak 
Sabha in order to meet this situation passed a resolution on August 
8, 1925 calling on all those persons whose pits were menaced by 
the effect of the flood to get from the seller some other khatti 
in substitution or to pay off the price to the purchaser at the 
Chamber’s rate of the day. The defendant did not avail of this 


resolution. 


One of questions in the case is as to whether the resolution 
passed by the Meerut Veoparak Sabha was ultra vires or was binding 
upon the parties. 

The custom of trade regulating the purchase and sale of 
khatti is stated by the plaintiff in the following terms:— 

In Mandavi Faizganj of city Meerut, the practice regarding 
the sale of ready khatti is that earnest money, which is about 
1|4th of the price, is paid at the time of purchase and the 
remaining amount is left in deposit with the purchaser and 
is paid to the original filler at the time of opening the kbatti 
and if the khatti is not opened till Phagun Sundi 5 next the said 
amount is paid (to the original filler) with interest at the rate 
of annas fifteen per cent per mensem upto the time of opening 
the khatti i.e., upto Phagun Sudi 5 next, the filler remains liable 
for Tala (ie, when water comes from beneath) and Musla 
(Le, when water comes from above) and the person who fills 
the khatti remains in possession thereof, in lieu of the remaining 
amount aforesaid. 

On the date of the contract, the grain px in dispute was 
held in mortgage by the Allahabad Bank. There is a recital 
in the judgment of the trial court which has not been disputed 
either in the grounds of appeal of the lower appellate court or 
that of this Court that the Bank was in possession as mortgagee. 


The suit which has given rise to the present appeal was 
instituted on January 13, 1926. The plaint is obscure and not 
very artistically drawn’ up. Indeed, it is difficult to understand 
the nature of the action. It is certain it is not an action for 
detinue. It is suggestive of a claim for damages for non-delivery 
of goods to which a complete title had vested in the plaintiff but 
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as a matter of fact, the case has been fought out upon the ground 
that the title to the property had not passed at the date of the con- 
tract. It is not explained upon what basis the plaintiff claims to 
recover damages. The plaintiff claims from the defendant the 
difference between Rs.6 per maund and the rate at which the 
grain was purchased. Why the plaintiff claims at the rate of 
Rs.6 per maund is unexplained. It was essentially a case in which 
the trial court ought to have pressed the plaintiff to state his case 
with a view to clear up the pleadings. Had this been done, much 
of obscurity would have disappeared from the case and the issues 
would have been confined to a very limited area. 

The plaintiff claimed to recover Rs.836-3-0 as damages from 
the defendant on account of the latter’s failure to deliver the 
grain contracted for of a particular kind, quality or description 
as given in Rule 9 of. the Rules framed by the Veoparak Sabha. 
He contended that these rules formed an integral part of the con- 
tract, that the defendant had no right to refuse delivery till the 
balance of the purchase money was paid, that the property in 
the goods did not pass to the plaintiff at the time of the contract, 
that the defendant was under a legal obligation to open the grain 
pit, to weigh the grain and to deliver grain of a marketable 
quality to the plaintiff, that the plaintiff was not liable for any 
damage to the goods from the effects of the flood, that the plaint- 
iff was not bound to pay the purchase money to the Allahabad 
Bank and that the defendant’s refusal to deliver the goods to the 
plaintiff amounted to a breach of contract on his part. 

The defendant contested the claim on the ground that under 
the terms of the contract, the property in the goods had passed to 
the plaintiff, on the date when the contract was concluded, that 
the plaintiff was liable for the loss or damage to the goods from 
the action of flood, that the payment of the balance of the 
purchase money was a condition precedent to delivery, that the 
plaintiff had refused to pay the balance before delivery could take 
place, that the defendant was entitled to refuse delivery under the 
circumstances, and that the breach having been committed by the 
plaintiff, the claim for damages was not maintainable. 

The trial court held that the Rules framed by the Veoparak - 
Sabha were terms of the contract, that there being no privity 
between the plaintiff and the Allahabad Bank, the defendant 
could not insist upon the plaintiff paying the balance of the 
purchase money to the Bank, that the defendant was bound 
to deliver the goods to the plaintiff as the latter was ready and 
willing to pay the purchase money at the time of delivery, that 
the breach was committed by the defendant and that the plaint- 
iff’s claim was well-founded. It gave the plaintiff a decree for 
Rs.710-3-0. 
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Certain facts were found by the trial court which are in Cmn 
the teeth of the pleadings, and the criticism of the lower appellate —— 
court was justified that the trial court either misread the evi- ___ 
dence or did not appreciate it. . The result was that certain errors Pran LaL 
crept into the judgment which could and ought to have been Prasan 
avoided. The trial court ought to have known that the pit was +. 
opened during the trial of the suit long after the due date, that ea: ses 
the defendant did not open the pit before the Commencement of 
the action and that it was the case of neither party that the terms 
of the original contract in the langot had been departed from. 


The controversy raged over the terms of the contract. Both 
the court below were faced with the difficulty that the original 
langots which were the most vital of all documents were not 
before them. There was the further trouble that if the case of 
the plaintiff was to be accepted, the terms of the contract were 
to be found not in one self-contained document but had to be 
gathered from more than one document. Fortunately however 
the documents which had to be looked into for this purpose are 
instruments prepared by business men. ‘These instruments al- 
though not drawn up or expressed with scientific precision are 
clear and unambiguous in which the terms have been set out in 
elaborate detail and in due order of consecution. There can 
therefore be no difficulty in finding out the real contract between 
the parties. The Rules of the Veoparak Sabha are clear and the 
terms of the langot are equally clear. No complication arises 
as to their construction if they are viewed apart or if they are 
pieced together. We have therefore placed the “Rules” immediate- 
ly after the terms of the langot in the earlier part of our judgment, 
for facility of reference. 

The examination of the pit disclosed that the weight of the 
grain contained in it was 515 maunds, out of which 125 maunds 
was damaged. 

The lower appellate court reversed the decision of the first 
court and dismissed the suit upon the following findings:— 

(1) The property in the goods passed to the purchaser from 
the date of the contract. 

(2) The purchaser was liable for all loss or damage to the 
goods from the result of the flood. 

(3) The purchaser was entitled to certain allowances or re- 
bates on the occurrence of certain contingencies as provided for 
in the Rules, 

(4) The contract between the parties were in terms of a 
langot Exh. B. This was a self-contained contract and was not to 
be supplemented or controlled by the Rules of Veoparak Sabha 
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CG (Meerut Chamber of Commerce). 


1930 (5) The Resolution of the said Sabha, dated May 2, 1925, 
Pran La, WaS re vires. 
Koman (6) The plaintiff was bound to pay the balance of the 


Paad price before he could insist upon delivery. Actual money should 

Drwax Sman have been tendered. Plaintiff refused to pay before delivery. 

Garama Lat The plaintiff and not the defendant was guilty of breach of con- 
: tract. 

We are not in agreement with all the findings of the learned 
District Judge, although we are prepared to uphold the decree 
passed by him. 

The lower appellate court had no justification in treating 
the terms of Exh. B. as the contract between the parties. ‘The 
finding on this point proceeds upon an alleged “admission”: “it 
is, however, admitted that the terms are the same as in a blank 
form which is marked Exh. B. in this case”. It is not stated 
whose admission it is and whether the said admission is verbal or 
written. Likewise, it has not beeh stated whether the said ad- 
mission is part of the pleadings in the case. If the lower appellate 
court had taken the trouble to compare che entries contained in 
Exh. B. with paragraph 11 of the written statement it would have 
been manifest at once to the court that the terms of Ext. B. 
could not have been the terms of the original contract. In 
Exh. B. the stipulated rate of interest was 14 per cent per men- 
sem. The panties however were agreed that in the original con- 
tract the rate of interest was 15 annas per cent per mensem which 
was payable by the plaintiff to the defendant under certain cir- 
cumstances. The terms of Exh. B. also differ in the material 
particulars from the terms incorporated in the receipt for the 
earnest money, granted by the defendant to the plaintiff (Exh. 1). 
The court below ought not to have assumed that the rules (7 in 
number) on the back of Exh. B. were part of the contract in 
dispute. There was no allegation and no proof that these rules 
were part of the contract. 

We are clearly of opinion that the lower appellate court 
was in error in treating the terms of Exh. B. as the contract 
between the parties, 

We have already noticed that the Veoparak Sabha was not 
registered under the Indian Companies Act till June 16, 1925. 
Certain rules however had been framed by the Sabha in anti- 
cipation of the Sabha being ultimately registered. We have set 
out some of these rules. The defendant contends that these rules 
formed the basis of the contract: between the parties and must 
be treated as terms of the contract as agreed upon. The court 
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of first instance gave effect to this plea. The lower appellate 
court took the contrary view. The finding of the lower appel- 
late court rests upon the fact that the rules were headed with a 
note that they were not applicable to transactions prior to the re- 
gistration of the Company. It is argued that the contract in 
controversy was admittedly made before the registration of the 
Sabha and that therefore the rules could not be woven into the 
contract. There was however nothing to prevent the parties 
from adopting these rules as terms of their contract. This the 
parties clearly appear to have done. The lower appellate court 
was therefore not right in holding that these rules were outside 
the contract. 


We have already noticed (a Meerut Veoparak Sabha had 
passed a resolution on August 8, 1925 calling on persons, whose 
grain pits were exposed to the risk of damage from the effect 
of the unusual rainfall which had taken place about this time, 
either to give the purchaser some other khatti or grain pit by 
way of substitution or to exercise an option to purchase the grain 
pit at a certain price. The judgment of the trial court was 
considerably influenced by this resolution, it being of the opinion 
that the resolution was known to the defendant, that he was 
bound by it and that he must bear the consequence of not avail- 
ing himself of the option given. ‘The lower appellate court came 
to the conclusion, that the resolution in question was wira vires 
and as such was not binding upon the defendant. Under 
Article 51 of the Articles of Association, no article of association 
could be ruled out or amended except at a general meeting of 
the Sabha. The moving or passing of a resolution regulating 
the business of the members upon the happening of a sudden 
and unexpected emergency due to unusual rainfall did not amount 
to an amendment of the Articles of Association. At the outside, 
it was an amendment of the original rules which had been framed 
for regulating the business of the association, and defining the 
date upon which the rights and liabilities of the purchasers and 
sellers of grain pits were to be governed. Article 51 did not 
apply to the resolution in question and the court below has evi- 
dently erred in holding that the resolution was sltra vires. 


It does not follow from this that the court of first instance 
was right in considering that the resolution was binding upon 
the parties. The original contract dated May 19, 1925 could 
not be modified by a subsequent resolution moved by the Veo- 
parak Sabha on August 8, 1925. It was not pleaded in the case 
that the parties by mutual consent agreed to adopt this resolu- 
tion as part of their contract. No evidence was adduced to 
prove that the parties intended to adopt it or that they, aş 2 matter 
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Crm. of fact, adopted it. The trial court therefore was not justified 
i930 in treating this resolution as a term of the contract and in hold- 
— ing that the defendant was bound by it. 


KHAN In the absence of a usage of trade, it is not open to any body 
Prasad of tradesmen, whether incorporated or not, to amend or nullify 
Drean Srixon à contract entered between its individual members or to substi- 
Garem Lat tute a new contract for the old one. No usage of trade has been 
pleaded or proved. There are no materials before this Court for 
testing the competency or powers of the Meerut Veoparak Sabha 
from this standpoint. Indeed, it is not necessary to do so for 
the purpose of this case. It is manifest to us that the resolution 
‘in question whether mtra vires or otherwise, had never been 

adopted by the parties as part of their contract. 
We are agreed that the rules of the Veoparak Sabha which 
we have set out in the earlier part of our judgment must be 

considered to be part of the contract. 


The plaintiff has strongly relied upon the Rules 9, 11, 17 and 
18. Shortly put his contention is that the goods had not been_. 
“ascertained” on the date of the contract. It is argued that the 
goods could not be ascertained so long as the grain pit had not 
been opened, the goods inspected and weighed and goods answer- 
ing a particular description apportioned to the plaintiff out of the 
bulk contained in the pit, and that the seller had to weigh the 
goods before the price could be determined. On these facts, it 
is contended that the property in the goods had not passed to 
the plaintiff and that the latter was not liable to accept the damaged 
grain which was sought to be forced upon him. 


_ The contention of the plaintiff is not sound either in view 
of the terms of the contract or the law regulating the vesting 
of ownership. Up till a certain date, the seller was liable for 
damage arising from tala and musla, i.e., loss arising from sub-soil 
dampness or from rain water filtering down into the khatti from 
the surface of the grain pit. The purchaser was liable to take 
the grain if damaged by other causes (asal pal). The parties had 
expected such contingencies and had provided for them in the 
contract. ‘They had also provided for remedies open to the pur- 
chaser. Upon an examination of all the terms of the contract, 
it is quite plain that the property in the goods was intended to 
be passed to the purchaser from the date of the contract. 

> .+ Under Section 78 of the Contract Act 
sale is effected by offer and acceptance of ascertained goods for 
a price or of a price for ascertained goods together with payment 
of the price or delivery of the goods. 
In Seath v. Moore’ it has been held that it is a question of 
*7[1886] 11 A. C. 350 at 370 
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the construction of the contract in each case at what stage the Gm 
property shall pass and it is a question of fact in each case whether — 4935 
that stage has been reached. It was held in Shoshi Moben Pal on 
Chowdhry v. Kristo Poddar* that where in a contract for sale 
of rice so far as vendors were concerned, nothing remained to be Paasap 
done on their part to the rice sold “for the purpose of ascertaining Din ee, 
the amount of the price,” and the fact that the purchaser has to Gamms Lae 
do something to the goods for his awn satisfaction, namely, 
weighing the rice does not prevent the completion of the sale. 
There is a distinction between a case where somthing remains 
to be done by the vendor to the goods for the purpose of putting 
them into a state in which the vendee is to take them and a case 
where the vendee for his own satisfaction wants to get the goods 
weighed for the purpose of ascertaining the amount of the price. 
This distinction has been recognised in a number of cases and 
appears to be well founded. Annan v. Dubar Sheikh’ and Abdul 
Aziz Beopari v. Jogendra Krishna Roy‘. ‘Two rules of civil law 
appear to have been incorporated both in the Sale of Goods Act 
and in the Indian Statute with which we are concerned. These 
rules have been stated by Blackburn to be as follows (Con- 
tract of Sale, third Edition, 1910, page 184): 
They are two-fold: the first is that where, by the agreement, 
the seller is to do anything to the goods for the purpose of 
putting them into that state in which the buyer is to be bound 
to accept them, or, as it is sometimes worded, into a deliverable 
state, the performance of those things shall (in the absence of 
circumstances indicating a contrary intention) be taken to be 
a condition precedent to the vesting of the property. 
The second is, that where anything remains to be done to the 
goods for the purpose of ascertaining the price, as by weighing, 
measuring, or testing the goods where the price is to depend on 
the quantity or quality of the goods; the performance of those 
things, also, shall be a condition precedent to the transfer of the 
property, although the individual goods be ascertained, and they 
are in the state in which they ought to be accepted. 
In Simmons v. Swift’ the rule has been enunciated as follows: 
Generally speaking, where a bargain is made for the purchase 
of goods and nothing is said about payment or delivery, the 
Property passes immediately so as to cast upon the purchaser 
all future risks, if nothing further remains to be done to the 
goods; although he cannot take them away without paying the 
price, If anything remains to be done on the part of the seller, 
until that is done, the property is not changed. 
The real question in all such cases is whether the parties did 
intend that property should pass. Turley v. Bates* and Martineau’ 


v. Kitching’. 
"LL. R 4 Cal 801 at 805 "26 O. C. 39 at 41 
‘L L R. 44 Cal. 98 at 115 "5 B and C 857 at 862 


‘2 H and C 200 at 208 [1872] L R. 7 Q. B. 436 
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The true test therefore is what was the intention of the 
parties. Admittedly the whole of the purchase money had not 
been paid by the plaintiff to the defendant. It is equally clear 
that the grain pit was on the date of the contract in the possession 
of the Allahabad Bank as the pawnee or mortgagee thereof and 
it may be presumed that the defendant was not in a position to 
deliver the goods so long as the mortgage had not been redeemed. 
This fact was known to the parties and is indeed clearly set out 
in the langot which contain the contract. Court it have been 
the intention of the parties that property in the goods was not 
to pass to the purchaser so long as the balance of the purchase 
money had not been paid by him, or delivery received by him? 
If there was a sale of ascertained goods, in the absence of a con- 
tract to the‘contrary, the property in the goods passed at once 
to the purchaser who must bear all risks and damage to the goods 
notwithstanding the fact that the entire price had not been paid 
or delivery taken. The word “ascertained” has not been defined 


' or explained in the Indian Contract Act. According to Chitty 


(Law of Contracts, 17th Edition 1921, page 462) the expression 
means “goods which the parties have agreed upon as the goods to 
be appropriated to the contract”. There is no uncertainty in the 
present case as to the quantity of the goods sold. The plaintiff 
under the terms of his contract unconditionally agreed to purchase 
504 maunds of wheat. ‘There is no doubt as to the price of the 
commodity. It was settled at the rate of Rs.5-9-3 per maund, 
Nothing remains to be done by the seller for ascertaining the 
amount of the price. Indeed, the purchaser has paid Rs.748-9-6 
by way of earnest money and has agreed to pay the balance which 
is also definitely known to be Rs.2,100. The purchaser is en- 
titled to claim delivery at any time upto Phagun Sudi Sth corres- 
ponding to February 17, 1926. We are clearly of opinion that 
the goods purchased were ‘ascertained goods’ within the meaning 
of Section 78 of the Indian Contract Act. The property in the ° 
goods did not cease to pass to the purchaser simply by reason 
of the latter not having found it convenient to take delivery 
earlier by payment of the balance of the purchase money. In 
similar cases in which the parties had agreed that the delivery 
should be postponed, the courts have held that the provisions of 
Section 78 of the Contract Act came into operation and the 
property in the goods passed to the purchaser as soon as the 
proposal for sale was accepted. . 

The terms of the contract are definite that no delivery was 


“to be made till the balance of the purchase money was paid by 


the plaintiff to the defendant. It made no difference that the 
goods were in the possession of the Allahabad Bank as mortgagee. 
The defendant was entitled to ask the plaintiff to pay the price 
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to the Allahabad Bank and take delivery of the grain. The de- G 
fendant, according to the finding of the court below which we 1950 
must.accept, was ever ready to perform his part of the contract.  — 
No authority is needed for the proposition that in order to prove kiman 
that the buyer was ready to carry out his part of the agreement Puun 
it was not essential for him to show that he actually made a r. 
tender of the price. We have not before us a case of reciprocal ETT 
promises or simultaneous agreements to pay the price and take 
the delivery. Upon a true construction of the contract, the 
buyer should have been ready and willing to carry out the 
bargain on his part in order to insist upon delivery. In Sbrirem 
Rup Rem v. Maden Gopal Gowerdben" their Lordships of the 
Judicial Committee have made the following observation:— 
It is true that no tender was actually made, but the respond- 
ents, naturally enough in view of a arising market, were ready 
and willing to carry out the bargain on their part, and it is 
proved that they made preparations with the object of haying 
the money ready in hand. More than this they were not required 
to do by the Indian Contract Act which provides by Section 51 
that ‘when a contract consists of reciprocal promises to be simul- 
taneously performed, no promisor need perform his promise unless 
the promisee is ready and willing to perform his reciprocal pro- 
mise.” 
The provision of Section 51 of the Indian Contract Act is 
not applicable to the terms of the contract in hand. We have 
no doubt as to the principles applicable to the transaction 
between the parties. (1) In the absence of a contract 
to the contrary, as the presumed intention of the parties and 
as a matter of law, the property in the ascertained goods passes 
to the purchaser on the date of the contract. (2) Whether the 
goods are ascertained or not is a question of evidence and is to be 
determined with reference to the facts of each case. (3) In the 
absence of a contract to the contrary, the title to the goods does 
not cease to vest in the purchaser from the mere fact of postpone- 
ment of payment of the purchase money or of the delivery of 
the goods. (4) The seller may insist upon a term in the con- 
tract that no delivery shall teke place till the payment of the 
` entire purchase money but the incorporation of this term does 
not per se postpone the title of the purchaser. 
There was a clear failure of the plaintiff in carrying out 
his part of the contract. He was not ready with his money. 
He was not anxious to take delivery of the goods for he appre- 
hended that the goods had been seriously damaged by the flood 
and were not marketable. But he was not justified in repudiat- 
ing his ownership. He had his remedies against the seller which 
had been definitely and distinctly provided for in the Contract 
L LR 10 Cal 865 at 871 
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Gra Act. The plaintiff appears to have consciously ignored the terms 
isso of the contract and had the cool effrontery to bring a suit for 
— damages against the unoffending defendant where the breach had 
Praxe Lat been committed by himself and not by the defendant. We are of 
Paasao opinion that his suit was rightly dismissed by the lower ape 
+. court. We dismiss this appeal with costs. 
Ganim: Lir Appeal dismissed 


aru i MURLI TEWARI (Plaintiff) 
versus 
— QAZI MOHAMMAD IDRIS anp oTHers (Defendants) * 
Dec. 19. Pre-emption Act, Sec. 12, Cl. 2—Khate-kbewat—A sub-division of a 

> A Where in a pre-emption suit it was found that the defendants 
had acquired under a deed of gift a share in the same mahal 
but in another khata-khewat and the plaintiff was a co-sharer 
with the vendor in the same khata-khewat in which the property 
sold was situated, beld, that the khata-khewats were 

sub-divisions of the same mahal within the meaning of Sec. "12, 

Cl. 2 of the Pre-emption Act and that the plaintiff had preference 

over defendants. N 

SECOND APPEAL from a decree of MAULvI SYED -IFTEKHAR 
Husarn, District Judge of Azamgarh, confirming a decree of 
Basu Ram Verma, Additional Munsif. 

Ambika Prasad Pandey for the appellant. 

Iqbal Abmad for the respondents. 

The Court delivered the following judgment:— 

This is a plaintiff's appeal arising out of a suit for pre-emp- 
tion. The defendants had acquired under a deed of gift a share 
in the same mahal but in another khata-khewat. The plaintiff 
is a co-sharer with the vendor in the same khata-khewat in which 
the property sold is situated. The courts below have held that a 
. khtata-khewat cannot be taken to be a sub-division of a mahal 

within the meaning of Section 12, Clause 2 of the Pre-emption 
Act. In our opinion they are wrong. The khewat shows that 
there are separate khatas assigned to separate groups of co-sharers 
which have specific areas fixed and on which Government re- 
venue is separately assessed. There cannot be the least doubt 
that they are smaller sub-divisions of the same mahal. 

The plaintiff being a co-sharer in a smaller sub-division 
has undoubtedly preference over the defendants. 

We accordingly allow this appeal and setting aside the decree 
of the lower appellate court remand the case to that court under 
Order 41, Rule 23 for the determination of the issues that have 
remained undecided and for disposal according to law. 

*S, A. 2112 of 1927 


A Le J. R HIGH COURT 793 


: PARTAP SINGH (Defendent) 
versus 
DALIP SINGH (Plaintiff) * 


Hindu Law—Mitekshere—Partition between father end bis sons— 


Father's wife's sbere—Sbare equal! to thet of the father or the 


SORS. 


The texts of Mitakshara and Yajnavalkya are authorities for 
the proposition that where there is a partition between a Hindu 
father and his sons, the wife of tbe Hindu father has a right to 
a share equal to that of the father or the sons. 


Bilaso v. Dinenath, L L. BR. 3 All. 88, Beti Kunwar v. Jenki 
Kunwar, L L. R. 33 AIL 118=7 A. L. J. R. 980, Daler Koeri, 
v. Dwerkansth, L L. R. 32 Cal 234 and Sheo Narsis v. Jenki 
Prasad, I. L. R. 34 AlL 505=9 A. L. J. R. 749 referred to. 

On October 20, 1921 Á separated from the joint family by 
a partition deed to which his father B and brother C were 
parties. On May 30, 1923 C separated by a registered par- 
tition deed obtaining 1|3rd share of the joint property and the 
remaining 2|3rds were retained by B and his minor son D. 
Subsequently C sued B claiming damages for fraud but the 
suit was withdrawn. On November 20, 1924 C sued for par- 


shares of B and C. 

Held: (1) that apart from the deed of partition of 1923 
which was vitiated, the suit of 1924 had the effect of separating 
the joint family; 

(2) that C must be regarded as having separated in 1923 
and therefore the subsequent death of a member could not in- 
crease the share to which he was now entitled; 

(3) that there was no bar of acquiescence against the asser- 
tion by E of the rights to which she was entitled under Hindu 
Law; 

(4) that E had a right to share equally with her husband 
and sons; and f g 

(5) that B and D continued to form joint Hindu family 
on death of D. 

*F, A. 439 of 1926 
100 
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First APPEAL from a decree of Meza Monammap NADIR 
Husain, Subordinate Judge of Dehra Dun. 

Kailas Nath Katju and H. C. Mukerji for the appellant. 

Sir Tej Babadur Sapru, M. N. Raina and Shabd Saran for the 
respondent. 

The judgment of the Court was delivered by 

BENNET, J.—These are two first appeals, one being No. 439 
of 1926 brought by Partap Singh against Dalip Singh and the 
other No. 198 of 1928 by Dalip Singh against Mst. Ghasiti and 
Partap Singh. ‘he family tree is as follows:— 

PARTAP SINGH 





Mst. Ghasiti =Mst. Nankadei, died 
| 16 or 17 yoars ago 
Bır Singh, died as a minor in 1925 





Sa Singh Surat Singh 

On October 20, 1921 Surat Singh separated from the joint- 
family by a deed of partition to which his father and brother 
Dalip Singh were parties. 

On May 30, 1923 there was a registered deed of partition by 
which Dalip Singh separated, obtaining 1|3rd share of the joint 
family property and the remaining 2|3rd shares were retained 
by Partap Singh and his minor son Bir Singh who was then alive. 
Subsequently Dalip Singh brought a suit No, 161 of 1924 against 
his father Partap Singh claiming damages for fraud, but he with- 
drew that suit. Again on November 20, 1924 Dalip Singh sued 
for partition against Partap Singh and Bir Singh in suit No. 256 
of 1924 on the ground that the deed of partition of May 30, 1923 
was unfair, and that he desired that the properties should be 
repartitioned. During the pendency of that suit Bir Singh, died, 
and on September 5, 1925 Dalip Singh withdrew his suit, and on 
September 12, 1925 Dalip Singh filed his present suit No. 303 
of 1925, claiming 1% share of the family property. That suit 
by Dalip Singh was brought against his father Partap Singh alone. 
On August 13, 1926 Mst. Ghasiti, wife of Partap Singh and 
step-mother of Dalip Singh, made an application to the court 
asking that she should be joined as a party to that suit, and that 
she should get a share on partition. That application was rejected, 
because it was held it was made late after the eviderice for the 
plaintiff had been closed, and the court proceeded to grant a decree 
to Dalip Singh for 14 of the joint family property on August 24, 
1926. Prior to this decree, on August 21, 1926, Mst. Ghasiti 
brought a suit No. 239 of 1926 against her husband Partap Singh 
and her step-son Dalip Singh, claiming that she should get a dec- 
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laration that at the time of partition between her husband and 
her step-son she was entitled to 1|3rd or at least 1|4th of the 
family property. On March 30, 1928 a different Subordinate 
Judge has granted a decree to Mst. Ghasiti that she is entitled to 
a share in the family property equal to the respective shares of her 
husband and her step-son, ie, 13rd of the joint family pro- 
perty. 

It is, therefore, evident that the partition court is faced with 
a considerable difficulty as there are two conflicting decrees, one 
of which lays down that this joint family property is to be divided 
into two equal shares between Partap Singh and Dalip Singh, and 
the other decree declares that it is to be divided into three equal 
shares between Dalip Singh, Partap Singh and Mst. Ghasiti. We 
have heard these two appeals together as it is impossible to decide 
one without reference to the other. 


We will first deal with the first appeal No. 439 of 1926 by 
Partap Singh. That appeal is chiefly against the finding of the 
learned Subordinate Judge that there was a fraud committed by 
Partap Singh on his son Dalip Singh. We have been taken through 
the evidence in this connection which consists chiefly of the find- 
ing of 2 commissioner appointed by the court. The commissioner’s 
report shows that the total value of the family property in 1923 
was Rs.1,12,663 and the total value of the property allotted to 
Dalip Singh was Rs.21,490, that is, Dalip Singh received a little 
less than one-fifth of the family property, whereas the deed of 
partition states that he is to receive one-third. This conclusion 
is further supported by a calculation given by a witness Ratan 
Singh as to the real value of the family property. This calcu- 
lation shows that Dalip Singh received property yielding one- 
sixth rental of the joint family property. 

We consider that the learned Subordinate Judge was correct 
in finding that there was fraud which vitiated the partition deed 
of May 30, 1923. Accordingly we agree with his conclusion that 
that partition deed should be set aside. It is common ground 
between learned counsel on either side that this deed of partition 
effected a partition of the joint family, and that subsequent to 
that partition the property ceased to be joint family property, 
though it still may have remained as joint property. We do not 
agree with the finding of the learned Subordinate Judge on this 
point, and we consider that the learned Subordinate Judge was in 
error in holding that the plaintiff still remained a member of a 
joint Hindu family after that partition. We may note that even 
apart from the deed of partition the suit for partition, which 
the plaintiff brought in 1924, would also have the effect of sepa- 
rating the joint family. 
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It was contended by the learned counsel for Partap Singh 
that regard was to be had of the state of the joint family in 1923 
in order to ascertain the amount of share to which Dalip Singh 
is now entitled. On the other hand, it was contended for Dalip 
Singh that we should have regard to the person composing the 
joint family who happened to be alive at the date of suit. This 
point is of importance, because the minor Bir Singh, who was alive 


. in 1923, was dead before the date of the present suit. Therefore 


there is now one person less in the joint family to take a share 
on partition. Is advantage of this fact to accrue to Dalip Singh 
or is it to accrue to other members of the joint family? We con- 
sider that Dalip Singh must be regarded as having separated from 
the joint family in 1923, and therefore the subsequent death of 


a member of the joint family cannot increase the share to which 
he is now entitled. 


We now turn to the appeal of Dalip Singh against the decree 
in favour of Mst. Ghasiti. The first point with which we are 
concerned is the argument that whatever rights Mst. Ghasiti 
might be entitled to under Hindu Law she has lost those rights 
by her failure to put forward a claim in 1923 toa share on the 
partition effected by the deed of May 30, 1923, that is, that by 
acquiescence in the position that only the male members of. the 
family should divide the property between them she has lost her 
rights to obtain a share now. As is usual in oral evidence we find 
that each side overstated their case grossly. Musammat Ghasiti 
put forward the case that she was not aware at all that there was 
any division of the property in 1923. She was not supported in 
her allegation by her father Fateh Chand or by her husband 
Partap Singh. Her husband Partap Singh says, 


I did not consult my wife when I separated from Dalip Singh 
or Surat Singh. 


But the allegation that he did not consult her is quite different 
from the allegation that she was not aware of what was taking 
place. On the other hand, we have the statement of Dalip Singh, 
this partition was talked over in the chauk in the presence of 
the plaintiff (Mt. Ghasiti). 
Mst. Bhagwandei, wife of Dalip Singh, has given evidence that 
Mst. Ghasiti knew all about the partition, and that there was a 
dispute in regard to the ornaments of Dalip Singh’s mother, and 
that Mst. Ghasiti was successful in inducing her husband to give 
her those ornaments. We, therefore, consider that Mst. Ghasiti 
did know that there was a partition taking place at the time that 
it took place, and that she did not make any claim to have a 
shere in that partition. 
But it is nowhere stated in evidence that Mst. Ghasiti had any 
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knowledge in 1923 that she had a right ‘to receive a share on 
Partition. The proposition of law that a Hindu mother in the 
position of Mst. Ghasiti is entitled to a share on partition is not a 
proposition which is at all well-known, and in fact we have had 
a long and able argument from the learned counsel on the opposite 
side that she is not entitled to any share on a partition. Under 
the circumstances of the present case we consider, therefore, that 
there is no bar of acquiescence against the assertion by Mst. Ghasiti 
of the rights to which she is entitled under Hindu Law. 
We now come to a consideration of what those rights are. 

In Mitakshara Chapter 1, Section 7 it is laid down 

When a distribution is made during the life of the father the 

participation of his wives, equally with his sons, has beeni direst: 

ed. Dee 


In Hindu Law Books on Inheritance by Mr. S. S. Setlur, page 9 
there is quoted a text of Yajnavalkya in dealing with the partition 
by-a father 
if he make the allotments equal, his wives, to whom no separate 
property has been given by the husband or the father-in-law, 
must be rendered partakers of like portions. 

Sir Tej Bahadur Sapru on behalf of Dalip Singh has laid be- 
fore us various rulings as follows:—In Bilaso v. Dinensih a Full 
Bench of this Court considered the text of Mitakshara and held 
that the mother could share with the sons after the death of the 
father. That ruling did not consider the case of a partition made 
during the lifetime of the father. In Beti Kuswer v. Jenki Kun- 
war’ there was also the case of a partition among the sons after 
the death of the father, and it was held that the mother had a right 
to a share on the ground that she would have been entitled to it 
on partition. 

On the other hand, Dr. Katju, who has ably argued the case 
on behalf of Mst. Ghasiti, refers to Dular Koeri v. Dwarkenath’. 
In this case the family tree was as follows:— 


DWARKANATH 


i Ta =Mst. Maina Koeri - 


Brindraneth, Pleintiff PETE A 2, 3 and 4 
This was a case of partition during the lifetime of the father, 
and it was held that his two wives had rights to shares and the 
property was divided into nine shares. f 
The next case to which allusion was made is Sheo Nerain v. 
Janki Prasad’. In this case the family tree was as follows:— 


T., L R. 3 AlL ss LR. 33 AlL 118=7 A. L. J. R. 980 
"L L. R. 32 Cal. 234 T L R 34 Al 505=9 A. L J. R 749 


HABE 





Bennet, J. 
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JANKI PRASAD, Defendant 
=Mst. Ramdei 





Buhambhar, eee Sheo cee Plaintiff 
Lachhmi Narain, defendant 

There was before the Full Bench a question as to whether 
Janki Prasad’s mother, Mst. Maina, the grandmother of the plaint- 
iff, had a right to a share in a partition, and it was held that the 
texts of Mitakshara and other authorities only relate to the wife 
of the father and not to the mother of the father in the partition 
between a father and his sons. Accordingly it was held that the 
grandmother was not entitled to a share in a partition between 
the father and his sons, but it was nowhere contested that the 
lower court was not correct in awarding a share to Mst. Ramdei, 
the wife of Janki Prasad, the father with whom the Partition was 
being made in that case. Accordingly we may consider by im- 
plication that this Full Bench ruling supports the claim of the 
wife of a father to a partition along with the father and his sons. 

We consider that the texts of Mitakshara and Yajnavalkya 
and the authorities which we have quoted are authority for the 
proposition that where there is a partition between a Hindu father 
and his sons the wife of the Hindu father has a right to a share 


‘equal to that of che father or the sons. Accordingly we consider 


that in the present case Mst. Ghasiti has a right to a share equally 
with her husband and sons. Taking the state of the family as 
it stood in 1923, there were at the time the father, the mother 
and two sons in the undivided family. Accordingly the share of 
Mst. Ghasiti in 1923 was one-fourth of the joint family pro- 
perty. 

One other matter remains for decision, and that is who ob- 
tained the benefit of the death of Bir Singh subsequent to the 
partition of 1923, and before the present suit. By that parti- 
tion the property was divided into two shares one of which was 
allotted to Dalip Singh and the remainder of the property was to 
be held jointly by Partap Singh and his son Bir Singh. There- 
fore we consider that Partap Singh and his son Bir Singh conti- 
nued to form a joint Hindu family on the death of Bir Singh. 
Partap Singh took the whole of that property which had belonged 
previously to the joint family by survivorship. 

We now come to the effect of our decision on the two appeals 
before us. The appeal No. 198 of 1928 by Dalip Singh is allow- 
ed to this extent that we hold that the share which is to be allotted 
to Mst. Ghasiti is to be one-fourth and not one-third. Costs in 
this appeal will be granted proportionately to success and failure. 
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In the appeal of Partap Singh No. 439 of 1926 we hold that 
the share of Dalip Singh is one-fourth and the share of Partap 
Singh is one-half. As to costs, we allow each side half costs. 


The result is that in F. A. No. 439 we direct that the lower 
court will make Mst. Ghasiti a party and in carrying out the 
partition she will be allotted one-fourth share of the property 
less the ornaments of the value of Rs.500 which we hold, with 
the court below, she received at the time of her marriage. 


GOBARDHAN (Defendent) 
Versus 
RAGHUBIR SINGH (Plaintiff!) * 


Registration Act, Secs. 17(1)(b) and 17(2) (v)—Agreement to re- 
convey property sold end agreement relinquishing such right to get 
reconveyence—W bether registration compulsory—Two deeds—One 
purporting to sel property, other giving right of repurchase to 
vendor—Deeds do not evidence a trensaction emounting to e mort- 
gage. ° 

A, original owner of property in dispute, by a deed dated July 
10, 1917, purported to sell the property for Rs.1,400 to B and by 
a second deed dated July 11, 1917, B agreed to reconvey the pro- 
Perey to Avge bis male Laal descendants canr ae dar Ge dar 
of them desired to repurchase on receipt of Rs.1,400. A having 
died, his son, C, relinquished his right of repurchase by an un- 
registered document dated February 3, 1920 for consideration. 
Subsequently, on January 15, 1924, C sold two-thirds of his rights 
under the deed of July 11, 1917 to D and E. A suit by D and E 
for possession of property in dispute treating the transaction evi- 
denced by the deeds of 1917 as one of mortgage and in the al- 
ternative on the basis of the agreement of 1917 giving them the 
right to repurchase, was dismissed by the first court on the ground 
that the transaction did not amount to a mortgage. On appeal 
the case was remanded to the first court and upon receipt of the 
latter’s finding that D and E had not acquired any interest under 
the deed of January 15, 1924 because C had no cognizable interest, 
the lower appellate court dismissed the suit of D and E, but dec- 
reed ion on payment of Rs.1,400 to C, holding the deed 
af aidaa to be a dabl aana aa ot 
registration. B filed an appeal impugning the decree in so far 
as it was in favour of C and another appeal was preferred by D 
and E in so far as they had not been held entitled to any relief. 

Held, (1) unless the property transferred can be considered 
to be no more than a security and the money advanced as a loan, 
the transaction cannot be characterised as a mortgage. There- 


*S. A. 1684 of 1926 
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fore, if ane deed conveys in explicit terms all the right, title and 
interest of the vendor without any reservation of any kind and 
a second deed merely gives a right of repurchase to specified in- 
dividuals, namely, vendor and his lineal male descendants, the 
right is not one which can run with the land nor can it enure 
to the benefit of the legal representative of the vendor. It is 
no more than a privilege. There is no subsisting right to a debt 
recognised by these documents. The property affected by them 
can in no sense be considered to be mere security. 

(2) As C had a personal right to repurchase which could not 
be assigned, D and E could in no sense be regarded as C’s repre- 
sentatives so as to be entitled to obtain specific performance 
under Sec. 23(b), Specific Relief Act. f 

(3) That the right of repurchase under the agreement dated 
July 11, 1917 is a right to obtain another document, which when 
executed, will confer a right in immovable property and cannot 
be regarded as intangible property of the character contemplated 
by Sec. 54, Transfer of Property Act, and is not compulsorily 
registerable, nor does an agreement to relinquish the same right 
require registration. 

Swrej Pershed v. Phul Singh, [1906] A. W. N. 180,” Bele 
Khendapa Vexirde v. Sadashiv Heri Chrveti, 23 Bom. R. 1066, 
Seyed Mir Gazi v. Miys Ali, L L. R. 38 Bom. 703, Sengews v. 
Hyuchengowde, L L. R. 48 Bom. 166 and Harikisondas bos 
das v. Bai Dhanu, I. L. R. 50 Bom. 566 referred to. 

SECOND APPEAL from a decree of MauLVI MOHAMMAD ZIAUL 
Hasan, Officiating Additional District Judge of Cawnpore, modi- 
fying a decree of Banu KauLesHar Natu Rat, Subordinate Judge 
of Banda 


Kailas Nath Katju for the appellant. 
K. N. Laghete for the respondent. 


. The judgment of the Court was delivered by 


NIAMATULLAH, J.—Second appeals 1684 of 1926 and 559 of 
1927 arise out of the same suit brought by Badri Singh, Baldeo 
Singh and Raghubir Singh for redemption, on foot of two docu- 
ments, one dated July 10, 1917 and the other dated July 11, 1917, 
alleged to evidence a transaction of mortgage, and in the alterna- 
tive for possession of the property in suit on foot of the second of 
the two documents treating it as an agreement to reconyey the pro- 

. The facts in detail are these: Gayadin was originally 
the owner of the property in dispute. By the earlier deed above 
mentioned he purported to sell the property for Rs.1,400 to Gobar- 
dhan appellant before this Court. By the second of those deeds 
Gobardhan, the vendee, agreed to reconvey the property sold to 
him by the first deed, on receipt of Rs.1,400 to Gayadin or his male 
lineal descendants at any time they or any of them desired to re- 
purchase. Gayadin died, and Raghubir, plaintiff No. 3, is his son 
and legal representative. It has been found by the lower appellate 
count that Raghubir relinquished his right of repurchase under the 
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‘agreement dated July 11, 1917 by a document executed by him 
on February 3, 1920 which was not registered. The lower appellate 
court had also found that this deed was for consideration and that 
the relinquishment is valid except for want of registration, which 
in its view was compulsory. Subsequently, on January 15, 1924, 
‘Raghubir sold two-thirds of his rights under the agreement of 
July 11, 1917 to Badri and Baldeo, plaintiffs 1 and 2. The pre- 
sent suit was brought by Badri, Baldeo and Raghubir, claiming 
possession of the property in suit treating the transaction evidenced 
by the deeds of July 10, 1917 and July 11, 1917 as one of mort- 
gage, and in the alternative, as already stated, on the basis of the 
agreement dated July 11, 1917, giving them the right to repurchase 
the property. The court of first instance at first dismissed the suit, 
holding that the transaction did not amount to a mortgage, and that 
the plaintiff had not claimed any relief explicitly on foot of the 
agreement dated July 11, 1917. On appeal the lower appellate 
court allowed amendment of the plaint so as to contain the al- 
ternative relief of possession on foot of the agreement dated July 
11, 1917. The lower appellate court remanded the suit to the 
court of first instance for a finding on the question whether the 
plaintiffs were entitled ‘to succeed on the basis of the agreement 
dated July 11, 1917, assuming the transaction of July 10, 1917 
taken with the agreement was not one of mortgage. The court 
of first instance held that the plaintiffs 1 and 2 acquired no in- 
terest under the deed dated January 15, 1924, because Raghubir 
had no assignable interest. His right, whatever it was, created 
by the agreement of July 11, 1917 was is personem. On receipt 
of the finding of the first court the lower appellate court dis- 
missed the suit of the plaintiffs 1 and 2 but decreed possession on 
payment of Rs.1,400 to Raghubir. As regards the deed of re- 
linquishment dated February 3, 1920, which was set up as a bar 
against any possible claim by Raghubir, who, accordingly to the 
defendant, had relinquished all rights by that document, it was 
held that in the absence of registration it was not admissible in eyi- 
dence, In that view Raghubir’s right to repurchase was left un- 
affected. The defendant has filed appeal No. 1684 of 1926, im- 
pugning the decree of the lower appellate court in so far as it is 
in favour of Raghubir. Second appeal No. 559 of 1927 has been 
preferred by Badri and Baldeo in so far as they have not been 
held to be entitled to any relief, the transfer by Raghubir in their 
fayour being held ineffective. 

The learned advocate for the appellant in appeal No. 559 of 
1927 has contended that the sale deed of July 10, 1917 and the 
agreement of July 11, 1917 should be read together and considered 
to evidence a transaction amounting to a mortgage. The lower 
appellate court has held that the requisite conditions to make the 
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transaction a mortgage are wanting. We think that the view 
of the lower appellate court is correct. Unless the property in 
dispute can be considered to be no more than a security and the 
money advanced, as a loan, the transaction cannot ‘be characterized 
as a mortgage. The first deed conveys in explicit terms all right, 
title and interest of the vendor without any reservation of any. 
kind. The second document merely gives a right of repurchase 
to specified individuals, namely, the vendor and his lineal male 
descendants, It is not a right which can run with the land, nor 
is it a right which can inure for the benefit of the legal representa- 
tives of the vendor. It is no more than a privilege. There is no 
subsisting right to a debt recognized by these documents. The 
property affected by them can in no sense be considered to be mere 
security. Under these circumstances we think that the finding of 
the lower appellate court that the two documents relate to two 
different transactions, the first evidencing a transaction of sale and 
the second evidencing an agreement by the vendee to resell the 
property under given conditions is correct. 

In view of what we have held in respect of the nature of the 
transaction it must be conceded that Raghubir did not possess what 
would be called equity of redemption in case the transaction were 
one of mortgage. As already stated, he had a personal right to 
repurchase which could not be alienated to others, at any rate any 
one who is not a male descendant of the original vendor. It is not 
suggested that Badri and Baldeo are the male descendants of the 
vendor. 

Tt is next contended that under Section 23 (b) of the Specific 
Relief Act Badri and Baldeo are entitled to enforce the agreement 
which their assignor Raghubir could have enforced. This argu- 
ment begs the whole question, which is whether they are legal re- 
presentatives of Raghubir at all. If the latter had only a personal 
interest, which he could not assign, Badri and Baldeo can in no 
sense be regarded as his representatives so as to be entitled to obtain 
specific performance under Section 23 (b) of the Specific Relief 
Act. ‘This argument must therefore be rejected. No other argu- 
ment was addressed to us in support of second appeal No. 559, and 
in the view we take of the questions urged before us, this appeal 
must fail and is dismissed with costs. 

Appeal No. 1684 of 1926 must, in-our opinion, succeed. We 
are unable to agree with the view taken by the lower appellate court 
as regards the necessity of registration of the deed of relinquishment 
dated February 3, 1920. It is true it purports to extinguish the 
right of Raghubir to repurchase the property in dispute. Que 
registration it stands on the same footing as a document which 
creates the right to repurchase. If an agreement to reconvey the 
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, which creates the right is not compulsorily registerable, 
it should follow that an agreement to extinguish the same right 
cannot require registration. We have referred to the close analogy 
existing between the two agreements, because the case-law bear- 
ing on the question referred to by the lower appellate court and 
relied on before us relates to agreements to reconvey the property. 
Apart from authority, the provisions of Section 17 (1) (b) and 
17(2) (v) clearly cover the questions before us. While under 
the former a non-testamentary instrument which purports or ope- 
rates to create, declare, assign, limit or extinguish any right, title 
or interests of the value of Rs.100 and upwards to or in im- 
movable property requires registration, under the latter any do- 
cument not itself creating, declaring, assigning, limiting or ex- 
tinguishing any right, title or interest of the value of Rs.100 and 
upwards to or in-immovable property but merely creating a right 
to obtain another document which will, when executed, create, 
declare, assign, limit or extinguish any such right, title and interest 
is not compulsorily registerable. The test, therefore, is whether 
the document in question itself creates any right in immovable 
property, or merely creates a right to obtain another document; 
which when executed, will create or extinguish a right in immov- 
able property. We have no doubt that the right extinguished 
by the agreement dated February 3, 1920 is a right to obtain 
another document, which, when executed, will confer a right in 
immovable property. The right disposed of or dealt with by the 
agreement itself does not attach to any immovable property. It 
is, as we-have already stated, the identical right created by the 
agreement dated July 11, 1917. The same right is created by one 
and extinguished by the other. Neither in no case nor in the 
other the right is a right to or in immovable property. Section 
54 of the Transfer of Property Act clearly lays down that a con- 


tract for the sale of immovable property is a contract which does . 


not of itself create any interest in or charge on such property. 
Whatever doubt might have previously existed on the effect of 
this provision, Act II of 1927 has made it clear that such docu- 
ment was never meant to be one requiring registration. ` The 
learned adyocate for the plaintiff-respondent has referred to an- 
other part of Section 54 of the Transfer of Property Act in sup- 
port of the contention that a right of repurchase is intangible 
property, and therefore any document putting an end to such 
a right is compulsorily registerable under that Section. We are 
not prepared to give effect to this argument, holding, as we do, 
that the right to repurchase, which has been extinguished by the 
agreement of February 3, 1920 is a purely personal right. It 
cannot be regarded as intangible property of the character con- 
templated by Section 54 of the Transfer of Property Act. 
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The lower appellate court has referred to the case of Suraj 
Pershad v. Phul Singh’ as an authority for the proposition that an 
agreement to reconvey property is compulsorily registerable. It 
is possible to distinguish that case from the one before us; but 
even if it is not distinguishable, it cannot be regarded as good law 
now. It proceeds on the assumption that the right to repurchase 
Property in future is a right to or in immovable property. We 
have already discussed this aspect of the question and shown that 
this view cannot’ be accepted. The parties to the suit out of 
which the appeal before the learned single Judge who decided that 
case arose were not the parties to the agreement but their repre- 
sentatives-in-interest; and if the agreement in question in that 
case were regarded as conferring merely a personal right, the suit 
was liable to dismissal on that ground. The party relying on the 
agreement had, therefore, to accept the position that the agreement 
contained a covenant running with the land. On this hypothe- 
sis registration becomes compulsory. The judgment is a very 
brief one and the various questions which require consideration 
are not adverted to, 


Bala Khandapa Vazirde v. Sadashiv Hari Chivati is another 
case relied on by the lower appellate court. It was held that the 
deed of sale and the agreement together evidence the transaction 
of a mortgage and could not be construed separately as evidenc- 
ing two transactions. On that supposition the agreement was an 
integral part of the document creating a mortgage and therefore 
compulsorily registerable. 

In a later case, Sayad Mir Gazi v. Miya Al? it was held that an 
agreement to reconvey property sold by a contemporaneous deed 
does not require registration. In Songawa v. Huchengowda' the 
same view was taken. Lastly, in Harikisondas Bhagwandas v. Bai 
Dhanns’, which is a ruling of Full Bench of the Bombay High Court, 
a distinction has been drawn between a case in which the agree- 
ment and the sale deed constitute a mortgage and a case in which 
it is to be regarded as a sale with an agreement to resell. In the 
former registration of the agreement is compulsory, evidently 
because it evidences the transaction of the mortgage. In the 
latter case the agreement relating to a purely personal right does 
not require registration. 

The view which has been repeatedly taken by the Bombay 
High Court and which we are inclined to take is based on the 
provisions of Section 17 of the Indian Registration Act already 
referred to. 

In view of the conclusions arrived at by us on the question 
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of registration, we hold that the agreement of February 3, 1920 
is admissible in evidence, though unregistered. It is not impugned 
on any other ground, The right of Raghubir to repurchase the 
Property in dispute was expressly abandoned and he had no right 
left which could be transferred, assuming he had a transferable 
right, by the latter deed of January 15, 1924 in favour of Badri 
and Baldeo, plaintiffs Nos. 1 and 2. This being so, Raghubir 
lost his right to repurchase when he executed the agreement dated 
February 3, 1920; and he cannot now claim to exercise that right. 


In view of the conclusions arrived at by us, this appeal is 
allowed. The plaintiffs’ suit is dismissed with costs in all the 
courts, i ` 

Appeal allowed 


MUNNA LAL (Plaintiff 
versus 

RAM CHANDRA AND OTHERS (Defendants) * 

Chil Procedure Code (V of 1908), Sec. 151—Excess court-fees paid by 
tnadvertence—Conrt’s power to direct refund. 

Under Sec. 151, Civil Procedure Code, the subordinate courts 
have power to issue certificates directing the refund of court-fees 
paid in excess by inadvertence. 

Chandredber! Singh v. Tippen Prasad Singh, 46 L C. 271=3 
Patna 453 and Hariber Guru v. Anenda Mabenty, I. L. R. 40 Cal. 
365 followed. In the matter of Mr. G. H. Grent, [1870] 14 
W. R. 47 referred to. 


In the matter of Chaube Munna Lal. 

Uma Shankar Bajpai (Government Advocate) for the Crown. 

The opposite party was not represented. 

The judgment of the Court was delivered by 

BENNET, J.—This is a reference under Order 46, Rule 1 of 
the Code of Civil Procedure made by the learned Subordinate 
Judge of Mainpuri in regard to an application made to him for a 
refund of Rs.10 court-fee excess paid by inadvertence. The ap- 
plicant had paid Rs.195 court-fee on a plaint, by an arithmetical 
error, apparently, for Rs.185. The learned Subordinate Judge 
was in doubt as to whether he could issue a certificate under Chap- 
ter 17, Rule 28 of the General Rules (civil) for courts subordinate 
to the High Court. His doubt arose because of a letter No. 2541] 
VS 273-B dated December 18, 1926, from the Registrar of the 
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Board of Revenue U. P. to the Collector of Mainpuri, stating in a 
similar case that the refund was not allowable unless there was a 
special hardship which might: be referred to Government, and re- 
turning a certificate of the Subordinate Judge of Mainpuri. 

We have heard the learned Government Advocate on behalf 
of the revenue authorities. The applicant has not been repre- 
sented. It is clear that there is no specific section of the Court-. 


- fees Act or any specific rule under which such a refund can be 


ordered by a civil court. The question is whether the civil court 
should resort to its inherent power under Section 151, Civil Pro- 
cedure Code, treating this as an order necessary for the ends of 
justice. We consider that the applicant ‘ought in justice to re- 
ceive the Rs.10 excess which he has paid by inadvertence. If 
the applicant had paid too small an amount, the court would have 
recovered the necessary deficiency from him. This subject has 
come before the courts for a number of years and the earliest case 
is In the matter of Mr. G. H. Grant’ in which a refund of excess 
duty paid by inadvertence on an appeal was ordered by the High 
Court. In Heriber Guru v. Anaenda Mahanty’ the High Court 
directed the taxing officer to issue a certificate to enable an appli- 
cant to obtain a refund of excess court-fee paid. Similarly in 
Chandradbari Singh v. Tippen Prased Singh’, reported also in 3 
Patna 453, the Patna High Court acting under Section 151, Civil. 
Procedure Code, held that the courts have inherent power to pass 
orders directing the refund of excess court-fee paid by mistake. 

We agree with the view held by the Calcutta High Court 
and the Patna High Court and accordingly we hold that under 
Section 151, Civil Procedure Code, the subordinate courts have 
power to issue certificates directing the refund of court-fees paid 
in excess by inadvertence. 

Accordingly we return this reference to the learned Subordi- 
nate Judge with the direction that he should issue the necessary 
certificate. No order is required as to costs. 


*r1870] 14 W. R 47 "|. L. R. 40 Cal 365 
a: | "46 L G 271 


A. Le J. R HIGH COURT 807 


BALWANT SINGH (Plaintif}) Cava. 


versus 1930 
THE COLLECTOR OF SAHARANPUR AND ANOTHER es 
(Defendants)* > = 


U. P. Court of Wards Act (IV of 1912), Sec. 55 end Sec. 16 end Sec. Penna J! 
3(3)—Suit by a ward—Mainisinability of —Suit must be by end f 
in the neme of the Colector. 

Section 55 of the U. P. Court of Wards Act prohibits all suits 
by all wards otherwise than by and in the name of the Collector. 
The ward himself has no locus stendi to institute the suit, and 
the real party to the proceeding is the Collector himself. The 
latter is not appearing as a next friend or a guardian of the ward 
but is the real party to the suit. i 

Under Sec. 16 of the Court of Wards Act (IV of 1912) the 
whole of the movable and immovable property of a ward is deem- 
ed to be under the superintendence of the Court of Wards. Iti 
immaterial whether as a matter of fact the Court of Wards has 
discovered or taken possession of the entire estate or not. 

The definition of the word ‘ward’ in Sec.3(3) shows tha 
disqualified proprietor, any part of whose property is 
superintendence of the Court of Wards, is a ward within 
meaning of the Act. 

The cases of Krishna Prasad Singh v. Moti Chand, 11 A. L. J. 
R 517, Krishna Prasad Singh v. Gosta Bebsri Kundu, 5 Cal. L. J. 
434 and Mobemmad Abdus Salem v. Reni Kemalmukhi, 46 L C. 
316 can be no guide to the High Court when considering the 
provisions of the U. P. Court of Wards Act. 


F 
pe 


f 


superintendence of his estate excluding the properties in dispute 
which the plaintiff alleged belonged to his wife. Later on the 
Court of Wards also took over the management of the estate of 
the plaintiff's wife and in that connection took possession of the 
Properties in dispute. A suit was then tiled by plaintiff on his 
behalf impleading the Collector as representing his wife, for re- 
covery of possession of the said properties. Held, that the suit was 
not maintainable. Lal Singh v. The Collector of Etab, 12 A. 
L. J. R. 485, Sré Thekurji v. Hire Lal, 10 A. L. J. R. 609 and 
Lalta Singh v. Chbatter Singh, 19 O. C. 306 distinguished. 


Fist APPEAL from a decree of Panprr J. N. Dixsurrt, First 
Subordinate Judge of Saharanpur. 
Peary Lal Banerji, N. U padhiya, M. A. Aziz and A. M. Gupte 


for the appellant. 
Uma Shenker Bajpai for the respondents, 


*F. A. 461 of 1926 
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v. 
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The judgment of the Court was delivered by 

SULADMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for recovery of possession of properties in lists A, B and C of the 
plaint and for a declaration of title as regards the properties in 
lists C to G. 

It appears that the plaintiff succeeded to what is called Land- 


COETOX Kaura estate,in 1913, and in 1916, 1917 and 1918 he executed 
Sarunanpor deeds of gift and exchange in favour of his wife relating to pro- 


Suleiman, J. 


perties A, B and C which he now says were fictitious transactions, 
the title never having passed to his wife. The bulk of the pro- 
perty in list C was acquired at public auction by a sale which 
the plaintiff alleged was benami. The property in list D was ac- 
quired by a pre-emption suit, and those in E, F and G under pri- 
vate deeds. All these were alleged by the plaintiff to belong to 
bim and not to his wife. 


In 1923 the plaintiff himself applied that his estate should 
be taken by the Court of Wards under its own superintendence, 
and in his declaration expressly excluded the properties in dis- 
pute in the suit on the ground that they belonged to his wife. 
The Court of Wards took over the superintendence of his pro- 
perty, excluding those now in suit. Later on the Court of Wards 
also took over the management of the estate of the plaintiff’s wife, 
Mst. Ram Kunwar, in 1924, and in that connection took posses- 
sion of these properties which are now in dispute in the suit. 

The plaintiff himself filed this suit on his behalf and im- 
pleaded the Collector as representing Mst. Ram Kunwar. The 
suit has been thrown out by the learned Subordinate Judge on the 
preliminary ground that it was not maintainable. The main ques- 
tions of fact have not been tried. Nor has the court had any oc- 
casion to consider the effect of Section 66 of the Civil Procedure 
Code with regard to the properties purchased at auction. 

The plaintiff has preferred this appeal from the decree, and 
it is urged on his behalf that inasmuch as the properties now in 
dispute had never been taken possession of by the Court of Wards, 
his suit relating thereto is not barred by the provisions of Section 55 
of the Court of Wards Act. In support of this contention strong 
reliance is placed on the judgment of their Lordships of the Privy 
Council in the case of Krishna Prasad Singh v. Moti Chand’ which 
turned on the provisions of the Bengal Court of Wards Act (Act 
No. IX of 1879). This case was naturally followed in Krishna 
Prasad Singh v. Gosta Behari Kundu’ and Mobemmad Abdus Sa- 
lam v. Rani Kamalmukhs. 

In our opinion these cases can be no guide to us when consider- 
ing the provisions of the U. P. Court of Wards Act. There are 
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two main distinctions which cannot be lost sight of. Under 
Section 7 of the Bengal Act (referred to by Lord Moulton in the 
course of the argument at page 519) the court is given power to 
take charge of all the property of the disqualified proprietor but 
it is not expressly provided that it is bound to do so. The langu- 
age of Section 16 of our Court of Wards Act is specific, and is to 
the effect that the whole of the movable and immovable property 
of a ward shall be deemed to be under the superintendence of. the 
Court of Wards. The only exception is with regard to proper- 
ties acquired subsequently by the ward otherwise than by inherit- 
ance. That is not the case here. In the second place, there is a 
still more important difference in the provisions of the two Acts. 
Sections 51 to 55 of the Bengal Court of Wards Act make it quite 
clear that the real party to the suit is the ward himself, and the 
suit is to be brought by him, but that the manager or the Col- 
lector is to act as his next friend or guardian. The sections in 
Chapter 7 of the U. P. Court of Wards Act, on the other hand, 
show that the ward himself has no locus standi to institute the 
suit, and that the real party to the proceeding is the Collector 
himself. The latter is not appearing as a next friend or a guar- 
dian of the ward, but is the real party to the suit. It would thus 
appear that in Bengal the omission of the Collector from the array 
of the parties would be a serious irregularity inasmuch as the pro- 
per guardian or next friend would be absent. In our provinces 
the omission of the Collector would amount to an absence of the 
real party to the litigation. It is therefore quite clear that we 
cannot allow ourselves to be influenced by the judicial pronounce- 
ments made under Act IX of 1879. 

As pointed out above, the whole of the movable and im- 
movable property of a ward is deemed to be under the superin- 
tendence of the Court of Wards. It is immaterial whether as a 
matter of fact the Court of Wards has discovered or taken pos- 
session of the entire estate or not. The definition of the word 
‘ward’ in Section 3(3) also shows that a disqualified proprietor, 
any part of whose property is under the superintendence of the 
Court of Wards, is a ward within the meaning of the Act. It 
cannot therefore be contended for a moment that Balwant Singh, 
whose main estate is under the superintendence of the Court of 
Wards, is not a ward within the meaning of the Act. 

Now Section 55 provides 

No ward shall sue or be sued, nor shall any proceedings be taken 
in the civil court otherwise than by and in the name of the 
Collector in charge of his property or some other person as the 

‘Court of Wards may appoint in this behalf. 

That Section is in no way confined to suits relating to properties 
over which superintendence has been taken. The Section is quite 

102 
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Gyu wide in its scope and there is no good ground for restricting its 
Tso meaning. It prohibits all suits by all wards otherwise than by 
-— and in the name of the Collector. The present suit undoubtedly 
Batwant is a suit by a ward and was not properly instituted. 
+. The other cases relied upon by the learned advocate for the 
P Tee a 2ppellant are easily distinguishable. In the case of Lal Singh v. 
oF The Collector of Etab‘, Section 48 (now corresponding to Sec- 
SAMARANFOR tion 54) was held inapplicable inasmuch as the property in dis- 
Sulaiman, J. pute did not belong to the ward at all, and the validity of the 
decree in his favour was not at all challenged, so that the suit did 
not relate either to the person or property of the ward. All that 
was held in Sri Thakurji v. Hira Laf was that the disability of a 
disqualified proprietor extends to the property which he owns and 
not to that which he holds as a trustee. In that case the ward 
was not suing in his own capacity, but was merely acting as guar- 
dian or sarbarahkar of the idol who of course was not a ward. 
The disqualified proprietor was himself not personally interested 
in the property which was the subject-matter of litigation. He 
merely happened to be the manager of an endowed property and 
was therefore held not to have been disqualified from acting on 
behalf of the idol. - While we are pronouncing our judgment our 
attention is drawn to the case of Lalte Singh v. Chbattar Singh’ 
where the same view of Section 55 has been taken as has been ex- 
pressed by us. We must therefore hold that the decree of the 
learned Subordinate Judge was correct. 

‘The learned advocate for the plaintiff has urged before us 
that a great hardship would be caused to his client in the Court 
of Wards does not allow the question of his title to these pro- 
perties to be litigated, as his rights may become extinguished by 
lapse of time. The Court of Wards Act makes ample provisions 
for such contingencies. Under Section 57 where any question 
arises as between two wards of the same court it is lawful for the 
latter to appoint a separate representative on behalf of each ward 
who can file a statement in a civil court for being heard and dis- 

_ posed of. We have no doubt that if all the circumstances are 
brought to the notice of the Collector, and he is satisfied that there 
is a bona fide claim of the plaintiff to some or all of the properties 
in dispute in this case, he may be induced to take action under 
Section 57 of the Act, unless there has been some conduct of the 
plaintiff which amounts to an estoppel in law against him or any 
specific statutory provision like Section 66 of the Civil Procedure 
Code creates a bar. 

We accordingly dismiss this appeal with costs. 


Appeal dismissed 
442 A. L. J. R 485 10 A. L J. R. 609 
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RASULAN (Plentiff) 


Versus 
BABU (Defendent)* 
Agra Tenancy Act (IJ of 1901), Sec. 22—Right of ssrvivor. alanis ae 
occ tenent to a deceased co-tenent not e 


ssrvivorship emong joint tenants subject to Secs. 42 and 45 of 
Contract Act. 

Section 22 of the Agra Tenancy Act (I of 1901) lays down 
the succession for a deceased occupancy tenant but it does not 
lay down that there should be no right of survivorship of one 
occupancy tenant to a deceased occupancy tenant. 

The rule of survivorship among joint tenants is modified in 
India by Secs. 42 and 45 of the Contract Act which put the 
representative of the deceased joint tenant in his place, so long 
as there is such a representative. On failure of such a repre- 
sentative, the rule of survivorship among joint tenants applies. 

APPEAL under Section 10 of the Letters peat from a judg- 
ment of the HoN,BLE Mr. Justice DALAL. 


Mushtaq Abmad for the appellant. 

Kamalakanta Verma for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a Letters Patent appeal brought by the 
plaintiff whose suit was decreed in full by both the lower courts, 
but on appeal by a defendant, the learned Judge of this Court dis- 
missed the suit of the plaintiff in regard to half an occupancy 
holding. The pedigree in this case is as follows:— 








IMAM 
| | j 
Mst. Rasulan, daughter, (plaintiff) Abdul Rahman 
=Mr. Mirlan, (widow) 
l | = | 
Abdul Axiz Mst. Nasira Mst. Khalila 


Imam was the owner of an occupancy holding and he died 
before Act II of 1901. He was succeeded by his daughter, Mst. 
Rasulan the present plaintiff, and his son Abdul Rahman. Al- 
though according to Mohammedan Law Abdul Rahman would 
have been entitled to a two-thirds share, the entry of the occu- 
pancy holding was made for Mst. Rasulan and Abdul Rahman 
in equal shares. Abdul Rahman died about nine or ten years 
before the suit and he was succeeded by his son Abdul -Aziz-who 
died without issue in 1916. On the death of Abdul Aziz, the 


*L. P. A. 113 of 1927 
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name of his mother, Mst. Mirian, the widow of Abdul Rahman 
was entered and on her death in 1918, the name of one Babu, a 
defendant, who was the brother of Mst. Mirian was entered as 
in occupation of half her holding. Now, on January 2, 1904, 
the plaintiff Mst. Rasulan had mortgaged her half share of the 
occupancy holding to her brother Abdul Rahman for Rs.99. One 
part of the plaintiff’s case was a suit for redemption of this half 
of the holding which was mortgaged and the plaintiff has received 
from all courts a decree for redemption of this half for Rs.99 and 
that matter is not now before us. The question before us is 
whether the plaintiff is entitled to succeed by survivorship to the 
remaining half of the occupancy holding. It was argued that this 
claim was 2 new case for the plaintiff, but we find it clearly stated 
in paragraph 9 of the plaint that after the death of Abdul Rah- 
man the plaintiff was a tenant along with Abdul Aziz his son 
and after the death of Abdul Aziz, she became the tenant of the 
entire holding. 

For the respondent it was contended that under Section 22, 
Act II of 1901 which was in force at the time of the death of 
Mst. Mirian in 1918 and at the time of the death of Abdul Aziz 
in 1916, the plaintiff is not a person entitled to succeed to the 
interest of either of those persons. This is undoubtedly so. The 
question which we have to consider is whether the plaintiff is 
entitled to succeed as a joint tenant or whether Section 22 prevents 
one of two joint tenants succeeding on the extinction of the line 
of the other joint tenant. It was argued in the first place that 
the specification of shares prevented the plaintiff from having 
any right of succession in the share of one-half entered for her 
brother Abdul Rahman. But there was no division of the hold- 
ing or partition and the mere specification of shares does not 
amount to any division or partition. This matter of joint tenants 
has been once before this Court in second appeal No. 764 of 1905. 
In that case, an occupancy tenant died leaving a widow and two 
daughters who were recorded as joint tenants. The widow and 
the daughters applied to be entered for her share. It was held 
that the daughters succeeded by survivorship to the whole of the 
joint holding and the zamindars could not claim any right of 
reversion of a portion of a joint holding to themselves. Although 
the judgment of this Court is given somewhat briefly, still it re- 
fers with approval to the reasons given by the District Judge, 
where the proposition is discussed at length. With those reasons 
we are in agreement, We may also refer to the provisions of law 
now made in the new Act, Act II of 1926, Section 26 where it is 
laid down: 

And ex in the case of widows or of a co-tenent who dies 
leaving no entitled to succeed under Section 24, no interest 
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in any exproprietary, occupancy, statutory, or non-occupancy te- 
nancy shall pass by survivorship. 

That ts to say, under this provision, the interest of a co-tenant 
who dies leaving no heir will pass by survivorship to his co-tenant. 

It was argued by the learned counsel for the defendant that 
the right of occupancy was extinguished within the meaning of 
Section 18, Act Il of 1901 because the tenant had died leaving 
no heir. But we consider that if that Section had meant to refer 
to one of two joint tenants, the Section would have stated so 
definitely. We may also refer to the wording of Section 22 which 
refers to an occupancy tenant, and to his interest in the holding. 
Therefore, in our opinion, Section 22 lays down the succession for 
a deceased occupancy tenant but it does not lay down that there 
should be no right of survivorship of one occupancy tenant to 
a deceased occupancy co-tenant. It was argued by the learned 
counsel for the defendant that there was no provision in Act II 
of 1901 under which a joimt tenant could take by survivorship 
from a deceased joint tenant whose line had become extinguished. 
That is so, but neither is there any provision for the reversion to 
the landholder of a share in such circumstances. The fact is that 
Act II of 1901 does not make any special provision for such a 
case. Accordingly we must go to more general provisions of law 
for guidance. An occupancy tenancy originates in a non-occu- 
pancy tenancy which is held for twelve years, and a non-occu- 
pancy tenancy originates in a contract between the landholder and 
the tenant that the landholder will let the holding from year to 
year and that the tenant will pay the yearly rent. When the 
period of twelve years is complete the tenant receives the statu- 
tory protection against ejectment on the mere ground that he 
holds from the year to year, but the contract to let and to pay rent 
remains in force. Where there are joint tenants the devolution 
of joint rights is governed by Section 45 of the Indian Contract 
Act which states:— 

Where a person has made 2 promise to two or more persons 
jointly, then, unless 2 contrary intention appears from the con~ 
tract, the right to claim performance rests, as between him and 
them, with them, during their joint lives, and, after the death of 
any of them, with the representative of such deceased person jointly 
with the survivor or survivors, and, after the death of the last 
survivor, with the representatives of all jointly. 

This Section gives the general principle which governs the 
devolution of the rights of joint tenants. The scope of Section 
22, Act II of 1901 is limited to defining who is the representative 
of the deceased joint occupancy tenant. When there is no person 
who is a representative of the deteased joint occupancy tenant 
within the meaning of Section 22, Act II of 1901, then there is 
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no such representative to claim along with the remaining joint 
occupancy tenant or tenants that the landholder should fulfil his 
part of the contract. Consequently under Section 45 ~of the In- 
dian Contract Act the remaining joint occupancy tenant or tenants 
have the right to claim fulfilment alone from the landholder. We 
may refer for comparison to the principles of the English Law of 
tenancy as stated in Foa, Landlord and Tenant, fifth edition, 
page 65: ` 
If a lease be granted to two or more persons they hold as joint 
tenants, and upon the death of one of them the other or others 
will become entitled by survivorship to the whole at law. 

Further at page 36 in Foa it is stated: *° 

Joint tenants have but a single freehold, and they may there- 
fore always joint in making 2 demise of it, they then forming to- 
gether but one lessor. Such a joint demise operates both as a de- 
mise by each joint tenant of his own share and by all of the whole, 
and is consequently not determined by the death of any of them, 
the lessee thereupon simply becoming tenant to the survivors or sur- 
vivor, who will become entitled to the whole rent. But though 
there is but one freehold, and each joint tenant is seised of the 
whole (“per tout” as well as “per my”), yet for leasing purposes 
each of them has an exclusive right only to his own share, conse- 
quently, if one of them purport singly to demise the whole, no- 
thing more than his own share will pass. 

These passages illustrate the nature of joint tenancy. The 
rule of survivorship among joint tenants is however modified in 
India by Sections 42 and 45 of the Indian Contract Act which 
put the representative of the deceased joint tenant in his place, 
so long as there is such a representative. On failure of such a 
representative the rule of survivorship among joint tenants ap- 
plies. 

Applying these principles to the present case we hold that 
the plaintiff Mst. Rasulan did take the half share of the joint 
occupancy holding belonging to Abdul Aziz on his death, as he 
left no successor capable of taking under Section 22 Act II of 
1901. Musammat Rasulan being the sole surviving joint occu- 
pancy tenant took this share by survivorship. Accordingly we 
set aside the decree of the learned single Judge of this Court, and 
we restore the decrees of the lower appellate court and the court 
of first instance with costs throughout. 


Appeal allowed 
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ROZAN AND OTHERS 
VETSHS 
KING-EMPEROR THROUGH FAUJDAR AND oTHERS* 
Criminal Procedtre Code (as emended in 1923), Sec. 139-A (2)—Inter- 
pretation of—Existence of a public right denied —Mavistrate finds 
thet there is reliable evidence in support of such Jaa Magistrate 
bound to stay proceedings end not entitled to say which party ts to 


What is meant by the provisions of Sec. 139(2) is that when 
a magistrate finds that there is reliable evidence in support of the 
denial br d defendant of the plaintiff’s claim of public right, 
all he has to do is merely to stay the proceedings until the matter 


Canora 


1930 


Jen. 16 


Daar, J. 


of the existence of such right has been decided by a competent a 
civil court. The provisions of Sec. 140 (1) do not apply to such 


stay and the magistrate cannot compel either party to go to the 
civil court. 
CRIMINAL REFERENCE made by Basu FATEH BAHADUR VER- 
Ma, Additional Sessions Judge of Basti. . 
S. Mohammad Husain for the applicants. , 
M. Waliullab (Assistant Government Advocate) for the 


L. M. Roy for the opposite parties. 

The following judgment was delivered by 

Dawa, J.—I am not surprised at the Magistrate being con- 
fused by the inartistic provisions of Chapter 10 of the Code of 
Criminal Procedure. What is meant by the provisions of Sec- 
tion 139(2) is that when a Magistrate finds that there is reliable 
evidence in support of the denial by the defendant of the plaint- 
iff’s claim of public right, all he has to do is merely to stay the 
proceedings until the matter of the existence of such right has 
been decided by a competent civil court. The provisions of Sec- 
tion 140(1) do not apply to such stay and the Magistrate cannot 
compel either party to go to the civil court. The purpose of this 
new Section introduced in 1923 is clear. The plaintiff in the 
criminal court makes a claim and a defendant denies it. If the 
denial is proved the criminal court holds its hand and it will be 
the business of the plaintiff to bring a civil suit if he likes. If 
he does not, the denial is maintained. If he does bring a suit and 
succeeds, the Magistrate may proceed to pass an order absolute 
under Section 140(1). When the opinion of the Magistrate was 
in favour of the applicants, Rozan and others, the Magistrate had 

“Cr. Ref. 794 of 1929 
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no jurisdiction to direct Rozan and others to go to the civil court. 
The Magistrate’s order of July 20, 1929, subsequent to the sen- 
tence 


I stay the proceedings till the matter of the existence of such 
right bas been decided by a competent civil court 
is cancelled. 


RAM SARAN DAS (Plaintiff) 
versus 
BHAGWAN SINGH ann orHers (Defendants) * 


Hindu Law—Paertition between father and sons—Execution of money 
decree against the father—Son’s property acquired at partition not 
liable to attachment. 

The effect of a partition between the sons and their father is 
to exempt their individual property acquired at partition from 
liability to attachment in execution of a money decree against 
the father. Geys Prasad v. Mwurlidber, I. L. R. 50 All 137 
followed. Jagannatha Rao v. Viswesem, I. L. R. 47 Mad. 621 
dissented from. 

After the execution of a mortgage bond in favour of plaintiffs, 
by A and his minor brothers, the minors by a representative suit 
succeeded in having the bond set aside on the ground thet the 
deed was not binding on them as they were minors, nor on the 
family as it was not executed for legal necessity and that the 
creditor had not made any enquiry to satisfy himself whether 
there was any family necessity. The present suit by the credi- 
tor was brought more than 6 years after the date of the regis- 
tered document but within 6 years of the date of the judgment 
in the first suit, against A and his minor sons. It was found 
that the sons had already got their share partitioned. Held, that 
the question of | necessity could not have been gone into 
afresh in the second suit as the matter was res judicata between A 
and the creditors, nor could the shares of A’s minor sons be at- 
tached in execution of any decree in favour of creditors. Plaint- 
iff's suit was also barred by time which began to run from the 
date of the deed as there was no time fixed for payment. 

First APPEAL from a decree of BABU GANGA PRASAD VERMA, 

Subordinate Judge of Bulandshahar. 

Uma Shenker Bajpai for the appellant. 
Shiva Prasad Sinbs for the respondents. 
The judgment of the Court was delivered by 
SULAIMAN, J.—This is a plaintiffs appeal arising out of a 
suit for recovery of money based on a deed which was originally 
*F. A. 320 of 1926 
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a mortgage-de@d and not for the enforcement of any security. 
Bhagwan Singh, defendant No. 1 and his two brothers who were 
minors at the time executed a mortgage-deed on January 17, 1918 
for Rs.5,000 in favour of the plaintiff. A suit was instituted by 
the minor brothers of Bhagwan Singh for a declaration that the 
deed was not binding on ‘them because they were minors and also 
that it was not binding on the family because it had been executed 
without any legal necessity and that the debt was tainted with the 
immorality of Bhagwan Singh. That suit doubtless was a repre- 
sentative suit brought in the interest of the whole family. The 
court held that Ae debt did not create any charge on the family 
property because there was no legal or family necessity. As a 
matter of fact it found that Bhagwan Singh was a licentious man 
and was leading an immoral life and wasting the family property. 
It was further found that the creditor had not made any enquiry 
to satisfy himself whether there was any legal or family necessity. 
On these findings the suit was decreed and the bond was set aside. 
The creditor has now sued Bhagwan Singh and his two minor sons 
and left out Bhagwan Singh’s brothers. It is an admitted fact that 
before the present suit was instituted the sons of Bhagwan Singh 
had got their shares partitioned off and are no longer members of 
a joint family with Bhagwan Singh. The suit was brought more 
than 6 years after the date of the registered document but within 
6 years of the date of the judgment under which the legal neces- 
sity was not found to be proved. The court below has dismissed 
the suit on the ground that it was barred by limitation. Some is- 
sues however have been found in favour of the plaintiff. 


It appears to us that the suit decided on September 8, 1919 was 
a representative suit and the findings arrived at in that suit against 
the present plaintiff Ram Saran Das were for the benefit of the 
entire family and could be taken advantage of by all the mem 
bers of the family including Bhagwan Singh. The learned jad 
in the present case therefore should not have gone into the ques- 
tion of legal necessity afresh as the matter was res judicata be- 
tween Bhagwan Singh and Ram Saran Das. The question of legal 
necessity cannot be now reagitated. -` 

As regards the sons of Bhagwan Singh the matter is quite 
clear. Before their share could have been attached in execution 
of any decree in favour of Ram Saran Das they ceased to be mem- 
bers of the joint family and their shares were separated. The 
debt due from Bhagwan Singh did not create any charge on the 
family property so as to make the separate shares of Bhagwan 
Singh’s sons liable after the partition. .No doubt there has been 
some conflict of opinion on the point as is evidenced by the case 
of Jagannatha Rao v. Vitwesen. There has however been a re- 
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cent pronouncement by a Bench of this Court in Geya Prasad v. 
Murlidber’ where it has been clearly laid down that the effect of 
a partition between the sons and their father is to exempt their 
individual property acquired at partition from liability to attach- 
ment in execution of a money decree against the father. The 
reasons given by the learned Judges of the Madras High Court 
do not appeal to us and we agree with the view expressed by our 
own High Court. It follows that the plaintiff cannot pursue 
his remedy against the sons of Bhagwan Singh now. 

As regards Bhagwan Singh the claim is undoubtedly barred 
by time. The plaintiff knew from the very beginning that Ram 
Singh and Raghubir Singh were minors, indeed they were described 
as such in the document itself. It cannot therefore be said that 
their minority was discovered when the suit was fought out. 
Furthermore the contract by the minors was a void contract and 
was not only voidable. Nor can it be contended that the find- 
ing that there was no legal necessity for the debt gave a fresh 
start of six years to the creditor. The court distinctly found that 
he had made no enquiry to satisfy himself that there had been 
such legal necessity. Time began to run from the date of the 
breach of contract under the registered document (Article 116 
of the Limitation Act). As there was no time fixed for payment 
it began to run from the date of the deed itself. The suit having 
been brought more than six years after that date it was barred 
by time. The appeal is dismissed with costs. 

Appeal dismissed 

L L R. 47 Mad. 621 'L L R. 50 All 137 


THE BENARES BANK LIMITED (Plaintiff) 
Versus 
HORMUSJI PESTONJI Aand orHers (Defendants) * 


Negotiable Instruments Act, Sec. a e a of bundi for 


Acceptor not exempted from liability—Exception to Sec. 
64—Inter pretation of. 

Under Sec. 64 of the Negotiable Instruments Act the result of 
non-presentment of hundis for payment is not the exemption of 
the acceptor from liability but the exemption of other parties to 
the hundies. 

Section 64 should be given its plain meaning and the exception 
to it must be read as more or less an independent rule of law. 

Ferzand v. The Agra Savings Bank, [1896] A. W. N. 201, 


*F. A. 501 of 1926 
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Remakisina v. Kassim, I. L. R. 13 Mad. 172, Phulchend v. Cyn 
Ganga G , I. L. R. 21 AIL 450, Gaye Din v. Sri Rem, I. L. R. oper 
39 All. 364=15 A. L. J. R. 267, Pachkenri Lal v. Mulchend, 
L L. R 44 All 554=20 A. L. J. R. 437, Jbend» Lal Mithu Lal Tie Bawanns 
v. Wieyati Begem, I. L. R. 47 AIL 572=23 A. L. J. R. 349, Bawa, Lr. 
Ardeshir Sorabsha Moos v. Kbusbaldas Goku] Das, I. L. R. 32 Bom. v. 
247 and Ghaniya Lal v. Karim Chend, I. L. R. 10 Lah. 755 referred eme 
to. Oxdh Commercial Bank v. Gurdin, 59 I. C. 604 dissented 
from. 
Per Muxeryi, J.—Where consequences are provided for as 

following from non-presentment, it is not open to the courts to 
hold that besides the consequences Users for, by the law, other 
consequences, not maintained by law, are also to flow.] 

Fmst APPEAL from a decree of Basu LaxsHMi NARAIN 

TANDON, Subordinate Judge of Agra. 
Shiem Krishna Dar and Govind Des for the appellant. 


Narain Prasad Asthana, K. Verma and Hanuman Prasad for 
the respondents. 

The following judgments were delivered:— 

Muxenrji, J.—The appeal is by the plaintiffs, who claimed to Maker, J. 
recover two sums of money on two hundis, dated respectively 
January 3, 1925 and February 2, 1925 for the sums of Rs.5,000 
and Rs.3,000 respectively. The drawers of the hundis are the 
defendants Nos. 1 and 2 (respondents 1 and 2 here) and the drawee 
was the defendant No. 3 (the respondent No. 3, Ramji Das before 
us). Ramji Das accepted the two hundis. The plaintiff bank 
alleged that they presented the hundis for payment on due dates, 
but this allegation of theirs has been negatived by the court below. 
Then it was argued before the court below that under Section 64 
of the Negotiable Instruments Act the acceptor was liable even 
if there was no presentment for payment. The court below did 
not accept this view of the law, and holding that the drawers and 
the acceptor were exempted from payment owing to want of pre- 
sentment, it dismissed the suit as against the defendants 2 and 3. 
The defendant No. 1 confessed judgment, and accordingly a decree 
was passed against him. 

In this Court only one point has been urged, and it is this. 
Under Section 64 of the Negotiable Instruments Act the result 
of non-presentment of the hundis for payment was not the exemp- 
tion of the acceptor from liability but the exemption of other 
parties to the hundis. 

We have to see how far this contention is correct. 


A large number of cases have been cited before us, but be- 
fore I proceed to examine the cases, it will be useful to examine 
the provision of the law itself. 


Gyn 
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Chapter V of the Negotiable Instruments Act deals with 
presentment. This Chapter consists of 17 Sections, 61 to 77. 
Out of these sections there are some which lay down that the 
instruments should be presented for certain purposes and also lay 
down the consequences of the failure to make the presentment. 
In the scheme of the Indian Act, an attempt has been made to 
bring together the law on promissory notes,’bills of exchange and 
cheques. ‘This has caused a certain amount of confusion. Sec- 
tions 62, 64, 67, 68 and 69 deal with promissory notes. Sections 
61, 64, 68 and 69 deal with bills of exchange. Sections 64, 68, 
72 and 73 deal with cheques. It will be noticed that the sections 
mentioned above provide certain consequences for non-compliance 
with the rule as to presentment. The other sections simply lay 
down how a presentment is to be made, and where it has to be 
made and where it need not be made at all. As a general principle, 
it must be accepted, that where consequences are provided for 
as flowing from non-presentment, it is not open to the courts to 
hold that besides the consequences provided for, by the law, other 
consequences, not mentioned by the law, are also to flow. 

With this general proposition in view, let us proceed to exa- 
mine the several sections of Chapter V. Section 61 deals with 
bills of exchange payable after sight. It provides that where, in 
the case of a bill of exchange of this nature, no time or place is 
specified for presentment, it must be presented to the drawee for 
acceptance, Then it provides that in case of default of such pre- 
sentment, #0 party thereto shall be liable on it, to the person mak- 
ing such default. It will be noticed that this Section provides for 
presentment in certain cases, and it also provides for the conse- 
quence. The consequence is put down in very wide terms, namely, 
no party, whoever be may be, to the bill of exchange is to be liable 
to the person making the default. 

Section 62 deals with a promissory note payable at a certain 
period after sight. It again provides for presentment and fur- 
ther provides that in default of such presentment no party thereto 
will be liable to the person making the default. The words “no 
party” are of very wide significance. 

We can leave aside Section 63 which only provides for grant 
of time for deliberation. 


Coming to Section 64 we find that it provides that promis- 


` sory notes, bills of exchange and cheques must be presented for 


payment. It provides that a promissory note must be presented 
for payment to the maker, a bill of exchange must be presented 
for payment to the acceptor and cheques must be presented for 


‘payment to the drawee. Then Section 64, in. keeping with Sec- 


tions 61 and 62 and some other sections in Chapter V, provides 
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for the penalty for non-compliance with the rule of presentment, 
The penalty is provided in the following language, viz., 

in_ default of such presentment, the other perties thereto are not 

liable thereon to such holder. 
The word “other” has been used to show that there is a difference 
between Section 64 and Sections 61 and 62, where the words used 
are “no party”. It cannot be said that the word “other” has been 
used by mistake or oversight. ‘The word has been there since 1881, 
and it has never occurred to the legislature that it was redundant 
and should not have found place in the Section. ‘The use of the 
expression “other parties” gives a clear and intelligible meaning 
to the Section. This would mean that the parties who are men- 
tioned in the Section may be liable, but other Parties to the several’ 
documents are not to be liable. For the present we shall leave 
out of consideration the exception to Section 64. In my opinion 
it is slightly out of place, and this is the reason why it has caused 
some trouble in the interpretation of the main Section 64. 

Sections 65 and 66 describe, the former the hours of present- 
ment, and the latter, the date of presentment. As they do not 
provide for any broad rule of Presentment and the consequences 
of default, we need not consider them. 

Section 67 again provides for presentment and records the 
effect of non-presentment. It deals with Promissory note alone 
but a promissory note which is payable by instalments. 

Section 68 deals with all kinds of instruments, namely, a pro- 
missory note, a bill of exchange and a cheque. It provides that 
where these are drawn or accepted payable at a specified place and 
not elsewhere, they must, ix order to charge any party thereto, be 
presented for payment at that place. It provides, therefore, for 
presentment in a particular manner and also provides for the con- 
sequence of non-presentment in that manner. 


Section 69 deals with a promissory note and a bill of exchange 
of a certain kind, namely, payable at a specified place and lays down 
that if the rule is not complied with, the maker or the drawer, as 
the case may be, will be discharged. 

Sections 70 and 71 go together. Section 70 lays down where 
the presentment is to be made, and Section 71 lays down what is to 
be done where the rule in Section 70 cannot be complied with. 


Section 72 deals with a cheque. It lays down that a cheque 
must be presented at the bank upon which it is.drawn within a 
certain time and provides that the consequence of non-presentment 
would be to discharge the drawer, 

Section 73 deals with a cheque and defines the time of pre- 
sentment, and provides for the consequence, namely, discharge of 
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all the parties thereto except the drawer. 
Section 74 deals with presentment of negotiable instruments 
generally and does not provide for a penalty. 
Section 75 goes with Section 74 and need not be discussed. 
Section 75-A deals with delay. 
Section 76 defines where non-presentment is not necessary. 
Section 77 deals with liability of a banker. 


It will be noticed, therefore, that some of the provisions of 
Chapter V lay down presentment as necessary and the manner of 
presentment and the others provide for the penalty or the conse- 
quence of non-presentment. We have, therefore, to see whether 
there is any provision which lays down that the consequence of 
non-presentment for payment of a bill of exchange of the kind 
before us, is the discharge of the acceptor. No such rule can be 
found within the four corners of Chapter V. Section 64 is the 
only section which has been relied upon, and I have shown that 
it does not say that the circumstance, namely, non-presentment 
of a bill of exchange for payment, gives a discharge from liability 
to the acceptor. 


Let us now consider the exception to Section 64. It is not 
the case that in the case of all promissory notes no presentment 
is necessary. Sections 62, 64, 67, 68 and 69 deal with promissory 
notes and provide for presentment and record the consequence of 
non-presentment. The exception to Section 64 deals with a pro- 
missory note payable on demand, and the proper place of the ex- 
ception would have been below Section 74, which deals with ne- 
gotiable instruments payable on demand. The exception to Sec- 
tion 64 deals with 2 promissory note alone and says that where it 
is payable on demand but is not made payable at a specified place, 
no presentment is necessary. The fact, therefore, that the ex- 
ception to Section 64 deals with the consequence of non-present- 
ment cannot be taken as enlarging the natural meaning of Sec- 
tion 64. The true method of providing an exception is to take 
a case which but for the exception would fall within the general 
rule, but it is impossible to do this in this particular case. If Sec- 
tion 64 stands, as it does, the exception must be taken as going 
to contradict it. What are then we to do? We cannot read the 
exception as controlling the plain language of Section 64. Sec- 
tion 64, therefore, in my opinion, should be given its plain mean- 
ing and the exception to it must be read as more or less an inde- 


pendent rule of law. 


Now I would consider a few cases decided by the High 
Courts. 
In this Court the earliest case that has been cited before us 
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is Farzand v. The Agra Sevings Bank’. This was a case on a bill Gm 
of exchange, and there was no presentment. It was held, in view — 1939 
of the provisions of Section 64, that the acceptor who is the prin-_ —— 
cipal debtor in the case of a bill of exchange (see Section 37 of Tie Beat 
the Negotiable Instruments Act) was not exempted. This ruling y. 
and a case decided in the Madras High Court, Remakisinayya v. Honma 
Kassim’, were followed by this very Court in Phulchend v. Genga ~___ 
Ghulem'’. In the case of Gays Din v. Sri Rem some doubt was Maker}, J. 
thrown on the correctness of the ruling in Phulchsnd’s case. That y 
was a case in which the bolder of a hundi sought to make the 
drawer liable. ‘The court of first instance dismissed the suit against 
all the parties except the drawer, but the lower appellate court dis- 
missed the suit altogether on the ground that the note had not been 
presented. This decision was upheld by the High Court, the ap- 
peal being dismissed. The consequence of non-presentment, as 
described in Section 64, would be that the drawer would be exempt- 
ed from liability. The same result was arrived at by the High 
Court in this case but on somewhat different grounds. Section 64 
was quoted and the case in 21 Allahabad, 450 was cited. There 
is no discussion of Section 64 although it might appear that the 
case in 21 Allahabad, 450 was doubted. We cannot treat the case 
of Geyadin v. Sri Rem‘ as any authority for the proper reading of 
Section 64 of the Negotiable Instruments Act. As I have pointed 
out, the result would have been the same if Section 64 had been 
applied to the same case. In the two other cases that were cited 
before us as coming from this High Court, namely, Pachkeuri Lal 
v. Mulchand and Jhandu Lal Mitthu Lal v. Wilayati Begant, there 
is not much which can be relied upon by the appellant. In 44 
Allahabad the drawer and the drawee of the hundi were one and 
the same person, and it was held that no presentation on due date 
was necessary in that case. There is no discussion of Section 64, 
and all that does appear is a mention of the Section. In the case 
in 47 Allahabad, 572 it was held that where the drawer and acceptor 
of a hundi are one and the same person, it is open to the holder 
to treat the document as a promissory note. The case was de- 
cided mainly on the basis of Section 76 of the Negotiable Instru- 
ments Act, 

Coming to cases decided in other courts we have got, besides 
the case in 13 Madras, 172 already referred to, the case of Ardeshir 
Sorabsha Moos v. Kbushaldas Gokul Das’, the relevant remarks 
appearing at page 253. 

In the Lahore High Court there is a very recent case (Gheniya 


o 1E1896] A. W. N. 201 7 IL. R 13 Med. 172 
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TL R 4 ADL 554=20 A L J. R 437 

LL R 47 AlL 572=23 A. L J. R. 349 LL R 32 Bom. 247 


Cav 


—_ 


1930 
Tra BENARES 
Baxx, L 
v. 
Hormusyt 
PESTONJI 


Maker}i, J. 


Bennet, J. 


824 HIGH COURT [1930] 


Lal v. Karim Chand". In this case a Division Bench of the High 


Court has accepted entirely the view which was taken by this Court 


learned Judicial Commissioner sitting singly beld that in view of 
the exception to Section 64 the meaning of that Section was that 
every party to the instrument was discharged except the holder 
himself. This reading of Section 64 reduces it to an absurdity. 
I fail to see how a holder can be liable to himself. ‘The holder 
cannot sue himself for the amount of the negotiable instrument. 
For this reason and for the reasons given above, I find myself in 
entire disagreement with this case. 
The result is that my reading of Section 64 and the pre- 
ponderance of judicial authority is in favour of the appellants’ 
contention. : 
In the result, I would dismiss the appeal against the respon- 
dent No. 2, who is one of the drawers of the bills of exchange 
and would allow the appeal and give a decree with costs in both 
the courts against the respondent No. 3, who is the acceptor of 
the hundis. 
BENNET, J.—I agree with the judgment of my learned bro- 
ther. I desire to mention an additional reason, which seems to 
me of some weight, in arriving at the interpretation of Section 64 
of the Negotiable Instruments Act at which he has arrived, that 
is, that under that Section in default of presentment for payment 
the maker of a promissory note, the acceptor of a bill of exchange 
and the drawee of a cheque are liable to a holder, but other parties 
are not liable. 
The question in issue is whether the words “the other parties 
thereto” refer to parties other than the maker of a promissory 
note, the acceptor of a bill of exchange and the drawee of a cheque; 
or whether the words refer to parties other than the holder. 
The court of first instance followed Oudb Commercial Bank 
v. Gur Din’ where the latter interpretation has been laid down 
chiefly based on the argument that Section 64 must be interpreted 
in the light of the exception to that Section. That exception 
states, 
Where a promissory note is payable on demand and is not payable 
at a specified place, no presentment is necessary in order to charge 
the maker thereof. 

If this is an exception to the rule embodied in Section 64, then 

1 L R 10 Lah. 755 "59 L C 604 
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Section 64 should provide that in general the maker of a promissory = Gm 
note is not liable if there is no presentment for payment. There- 

fore it is argued as regards a promissory note the words “the other 
parties” in Section 64 must include the maker and not mean parties belie ar ong 
other than the maker. By analogy in the case of bills of exchange eo 
and cheques the words “the other parties” would include acceptors Homsusyı 
and drawees. ili 


Now on this interpretation in the case of a cheque the drawee Muterii, J. 

would not be liable in default of “presentment as hereinafter pro- 
vided”. But under Section 84(3), illustration (s) a bank on 
which a cheque is drawn retains a liability on a cheque not pre- 
sented within a reasonable time of its issue. Accordingly this 
method of interpretation breaks down in the case of a cheque. 
By analogy, therefore, this interpretation cannot apply in the case 
of promissory notes and bills of exchange, and I consider the in- 
terpretation which has been placed on Section 64 by my learned 
brother is the correct interpretation. 


By THE Court—The appeal is allowed in part and the claim 
is decreed with costs and interest at 6 per cent from the date of 
the institution of the suit till recovery against the respondent 
No. 3, Ramji Das, alone. The appeal is dismissed against the res- 
pondent No- 2, Sorabji Ratanji, but without costs as he is not re- 
presented in this Court. 
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Appeal allowed in part 


ANMOL SINGH ano orners (Plaintiffs) Cun. 
versus 1530 
HARI SHANKAR LAL ano orHers (Defendants) * gal 


Civil Procedwre Code (Act V of 1908), Or. 22, R. 4—Desth of perty — 
after passing of preliminary decree—Non-substitution of nemes of Socatan, J. 
heirs within time—Abatement of suii—W ben censed. Kna; J 

The death of a party after the passing of the preliminary decree 
may Cause an abatement of the suit. Jeger Nath Kuar v. Rem 
Keren Singh, 20 A. L. J. R. 575, Ali Babsdur Beg v. Refixlleb, 
I. L. R. 49 All 310, Jongh Lal v. Laddu Rem Merwari, 4 P. L. J. 
40 and Bhuthnsth Jens v. Tara Chend Jana, 25 C. W. N. 595 
followed. Perumal Pilay v. Perumal Chetty, I. L. R. 51 Mad. 
701 (F.B.), Nezir Abmad v. Tamijaddi Abmad Howlader, L L. R. 
57 Cal 285 and Mst. Lakbpati Kusr v. Daulat Singh, I. L. R. 2 
Luck. 464 dissented from. Lachmi Nereyan Marweri v. Bal- 
mukund Marwari, I. L. R. 4 Pat. 61 (p.c.) distinguished. 

Chapman v. Day, [1883] 48 L. T. 907 not followed. Askari 
Hasan v. Jabengiri Mal, 25 A. L. J. R. 107 and Cheten Charan Das 

*F, A. F. O. 16 of 1929 
104 
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y. Balbbader, I. L. R. 21 All. 314 mentioned. 

Under the Civil Procedure Code now in force a suit does not 
terminate by the passing of the preliminary decree but continues 
till it is finally and completely disposed of by the passing of the 
final decree. Abdul Majid v. Jewabir Lal, L L. R. 33 All. 154= 
7 A. L. J. R. 1001, Moti Lal v. Rem Nerain, ¥. L. R. 39 All. 551 
L15 A. L. J. R. 549, Gajadber Singh v. Kishen Jiwan Lal, L L. R. 
39 AIL 641=15 A. L. J. R. 734, Nizamuddin Shab v. Bobre Bhim 
Sen, I. L. R. 40 AlL 203=16 A. L. J. R. 85 and Abmed Khan v. 
Mst. Geure, I. L. R. 40 All. 235=16 A. L. J. R. 143 followed. 

There is no reason to restrict the meaning of the word “suit” as 
used in Or. 22, R. 4 and say that it means the stage in the suit 
upto the passing of the preliminary decree only and not there- | 
after. Where the suit continues even after the passing of the 
preliminary decree, Or. 22, R. 4 is applicable to it. 

While a mortgage suit was pending, one of the defendants, M, 
died on July 3, 1922 but an application to bring his heir, A, was 
filed on January 30, 1923 without informing the court of the 
lapse of time which had intervened. On March 27, 1924 a pre- 
liminary decree was passed ex parte. After this decree two other 
defendants, B and C, also died on February 9, 1926 and March 
23, 1926 es andes Thereupon A applied for setting aside 
the ex perte on the ground that he had no information of 
the suit. Another application was made by the heirs of B and C 
on the same ground. On January 13, 1928, the lower court, 
finding that the applicants had no information of the suit, set aside 
the decree, by a joint order, as against the applicants and the suit 
was restored so far as they were concerned. On February 9, 1928 
the heirs of B and C pointed out that their names had not been 
formally brought on record. On plaintiff’s application the court 
allowed him to bring their names on record and gave time to the 
heirs to file a written statement. They filed the written statement 
on February 13, 1928 in which they took the plea that the suit 
had abated as against them because the application for bringing 
their names on the record was not made within time. The court, 
holding that the suit had abated, dismissed it as against A and 
the heirs of B and C. An appeal having been preferred, beld, 
that the suit must be deemed to have abated as against B, C and 
M and, therefore, the appeal must be dismissed. 

Fmst APPEAL from an order of C. Des BANERJI ESQ., Sub- 
ordinate Judge of Azamgarh. 

Nerain Prasad Asthana and Keder Nath Sinba for the appel- 
lants. 

Keilas Nath Katju and A. P. Pandey for the respondents. 

The Court delivered the following judgment:— 

This is an appeal by the plaintiffs from an order of the court 
below actually dismissing the suit, which has been treated as an 
order refusing to set aside an abatement, against the contesting 
defendants only, from which an appeal lies under Order 43, 
Rule 1(A). 
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While a mortgage suit was pending against the numerous 
defendants Mahadeo, defendant No. 4, died on July 3, 1922, but 
an application to bring his son and heir, Chandar Deo, was filed 
on January 30, 1923, without informing the court of the lapse 
of time which had intervened. Notice was issued to the pro- 
posed heir and there was substituted service by means of affixation 
of notice and publication in a newspaper. On March 27, 1924, 
a preliminary decree in the mortgage suit was passed ex perte. 
After this decree two of the other defendants, namely, Gobar- 
dhan Das, defendant No. 2, and Shyam Sunder Das, defendant 
No. 3, also died on February 9, 1926 and March 23, 1926, res- 
pectively. An application was filed by Chandar Deo, the heir of 
Mahadeo Pande, for setting aside the ex parte decree on the ground 
that he had no information of the suit. Another application ap- 
pears to have been filed by the heirs of Gobardhan Das and Shyam 
Sunder Das alleging that they also had no information about the 
suit. ‘The application, however, is not to be found on this record, 
but both these applications were disposed of by a joint order of the 
court dated January 13, 1928 on a finding that the applicants had 
no information of the suit. The ex parte decree was accordingly 
set aside as against the applicants and the suit was restored so far 
as they were concerned. 


The position strictly speaking was that Mahadeo Pande had 
died and an application for substitution of the name of his heir 
had been made though beyond time; and that Gobardhan Das and 
Shyam Sunder Das died after the preliminary decree and no formal 
application to bring the heirs upon the record was made uv to that 
time. On February 9, 1928 the heirs of Gobardhan Das and 
Shyam Sunder, by their application, pointed out that their names 
hed not been. formally brought on the record and that the suit 
could not continue as against them. ‘The plaintiffs promptly ap- 
plied on the same date to bring their names on the record as the 
legal representatives of the two deceased defendants. The court 
made an order accordinely and allowed time to the heirs of the 
deceased defendants to file a written statement. These defendants 
filed a written statement on February 13, 1928, in which they 
took the plea that the suit had in fact abated as against them be- 
cause-no application for substitution of names had been filed within 
the time allowed by law. The learned Subordinate Judge acceded 
to this contention and holding that the suit had abated dismissed 
the suit as against these contesting defendants, that is to say, against 
the heirs of Mahadeo Pande, Gobardhan Das and Shyam Sunder 
Das. It is from this order that the principal appeal has been pre- 
ferred. 


The first point urged on behalf of the appellants is that after 
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a preliminary decree had once been passed there was no question 
of abatement at all. Strong reliance is placed on the pronounce- 
ment of a Full Bench of the Madras High Court in the case of 
Perumal Pillay v. Perumal Chetty’, which has been followed by the 
Calcutta High Court and the Lucknow Chief Court. 

The learned Chief Justice of Madras, in delivering the judg- 
ment of the Court, relied mainly on the principle laid down in 
Chapman v. Day’, as well as the pronouncement of their Lordships 
of the Privy Council in Lechmi Narain Marwari v. Balmakund 
Merwari. The learned Chief Justice considered that this was a 
case of a casus omissus from the Code of Civil Procedure and there 
was no express provision to meet the case of a party dying after 
the passing of the preliminary decree and before the final decree 
is passed. He therefore considered that it was open to the High 
Court to lay down a rule of practice which would be the most 
logical rule to follow. The specific provisions of the Code, apart 
from those contained in Rules 3 and 4, do not appear to have been 
examined. 

The Calcutta High Court, in the case of Nazir Ahmad v. 
Temijaddi Abemad Howlader’, has accepted this view. In the 
course of the judgment it was also remarked that the Allahabad 
High Court in Ali Bahadur Beg v. Rafi Ullah" had taken the same 
view. We shall point out hereafter that this assumption was in- 
correct. 

The Lucknow Chief Court, in Mst. Lakbpati Kuar v. Daulat 
Singh’, has undoubtedly accepted the same view. Stress has also 
been laid by the learned Judges on the language of Order 2, Rule 6 
in support of their view which we shall consider presently. 

Now if their Lordships of the Privy Council have laid down 
any principle which ought to apply to the case before us we are 
of course in duty bound to follow that ruling. Lachmi Narain 
Marweri v. Balmakund Marwar? was a case in an appeal arising 
from a partition suit; the parties. compromised their suit before 
the High Court and a consent decree was passed by the High 
Court in the terms quoted on page 63. Although certain pro- 
ceedings still remained after that decree, the form of the decree 
does not suggest that the parties clearly expressed their intention 
that the consent decree should be in the nature of a preliminary 
decree to be followed by a further final decree. So far as the 
parties were concerned they finally settled their disputes and their 
compromise was embodied in the decree. The judgment of their 
Lordships of the Privy Council also suggests that all that had re- 
mained after the decree was certain supplementary proceeding with 
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a view to carry out the decree. When the case was remitted to 
the Subordinate Judge in order that necessary steps for effecting 
the partition be taken he fixed a date for hearing the parties and 
gave them notice. On the day fixed although he waited the whole 
day the plaintiffs and their pleaders did not turn up and he then 
dismissed the suit for want of further prosecution. He had thought 
that the proceeding was governed by the provisions of Order 17, 
Rule 2 and the date was the day to which the hearing of the suit 
had been adjourned. ‘The Patna High Court was of opinion that 
it was never intended that there should be a hearing of the suit 
in the ordinary sense of the word but merely some interlocutory 
matter decided between the parties as to the future conduct of 
the suit.. Their Lordships of the Privy. Council in dismissing 
the appeal observed: 

After a decree has once been made in a suit, the suit cannot be 
dismissed unless the decree is reversed on appeal. The parties 
have, on the making of a decree, acquired rights or incurred 
liabilities which are fixed, unless and until the decree is varied or 
set aside. After a decree any party can (as already stated) apply 
to have it enforced. 

The passage quoted above with reference to the facts of that 
case fully applied to a compromise decree passed between the 
Parties. 

We may point out that under Order 20, Rule 18 it is not 
obligatory on a court to pass a preliminary decree in a suit for 
partition but the court may pass such a decree if the partition or 
separation cannot be conveniently made without further enquiry. 
Much less therefore is it obligatory on the parties to a suit who 
are compromising their dispute that there should be a preliminary 
decree in a partition suit in the first instance. On the other hand, 
Order 34 requires that there should be a preliminary decree fol- 
lowed by a subsequent final decree. But even in the case of a 
Mortgage suit, it is possible to have a compromise decree which 
is the final decree itself there being no intention that there should 
be another decree after it. We may in this connection refer to 
the case decided by a Full Bench of this High Court, Askeri Hasan 
v. Jabengh} Mal’. 

It may further be pointed out that although if a partition 
suit is to become infructuous no fresh suit can be instituted on 
the same cause of action, Aevertheless if the property remains joint 
and undivided there is nothing to prevent a co-sharer, subsequent- 
ly on a fresh cause of action,.from again suing for division of the 
joint property and for the separation of his share. To hold that 
his right to get a partition is extinguished would be tantamount 
to holding that the property has become impartible. 

"25 A. L J. R. 107 
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Co It is therefore clear to us that the case before their Lordships 
Toso Of the Privy Council was a case of a totally different character and 
— their Lordships had not to consider the specific language of the 
Axmor SINGH various rules in Order 22 and we see no reason to extend the 
Haar principle underlying that decision to cases of abatement in a country 
aia aa where the law is to be found in a codified form. 

On the same ground we think that the principle underlying 
the decision in Chapman v. Dey’ cannot be strictly applied to 
cases arising under the Code of Civil Procedure if we can find 
specific provisions in the Code which ought to govern our decision. 


With great respect to the learned Judges of the Madras High 
Court we are unable to hold that this is a case of a casus omissus 
from the Code of Civil Procedure. Before the new Code was 
passed there was a difference of opinion between the various High 
Courts as to whether the proceedings following upon a decree 
under Section 87 of the Transfer of Property Act were proceed- 
ings in execution or proceedings in a suit. ‘That controversy has 
now been set at rest by the explanation added to Section 2 of the 
Act. A decree in a suit may be either preliminary or final. A 
decree is preliminary when further proceedings have to be taken 
before the suit can be completely disposed of; it is final when such 
an adjudication completely disposes of a suit. There cannot, 
therefore, be the least doubt that under the Code of Civil Proce- 
dure now in force the suit does not terminate by the passing of 
the preliminary decree but continues till it is finally and com- 
pletely disposed of by the passing of the final decree. This point 
has arisen in numerous cases in connection with the period of 
limitation which should be applicable to applications for the fram- 
ing of a final decree and it has been unanimously held by all the 
High Court that the proceedings are not by way of execution 
but in the suit itself. We need only refer to a few cases of our 
own High Court on this point: 

Abdul Majid v. Jawabir Lal, Moti Lal v. Rams Narain’, Ga- 
jadhar Singh v. Kishan Jiwan Lal”, Nizem-ud-din Shab v. Bohra 
Bhim Sen? and Abmad Khan v. Mst. Gaure”. 

Now when the suit is still continuing even after the passing 
of the preliminary decree it is difficult to see how Order 22, Rule 4 
cannot be applicable to it. It expressly states that the court 
“shall proceed with the suit”. There seems to be no reason to 
restrict the meaning of the word “suit” in this particular rule 
and say that there “suit” means the stage in the suit up to the 
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passing of the preliminary decree only and not thereafter. 

It has been held by the learned Judges who have taken the 
contrary view that the case might fall under Rule 10 and not 
Rule 4, but Rule 10 applies to “other cases”, which obviously 
mean cases other than those of death, marriage and insolvency, 
which have been dealt within the rules which precede it. It may 
also be noted that for a case under Rule 10 it is not obligatory 
on the court to substitute the name of the person on whom the 
property has devolved during the pendency of the suit, but there 
is a discretion to allow the suit to be so continued if the court 
thinks fit to grant leave. Obviously such a discretion could not 
have been contemplated in the case of the death of a party to the 
suit. It may further be pointed out that Rule 12 of that Order 
expresaly excludes the operation of Rule 4 from proceedings in 
execution of a decree or order and does not exclude its operation 
in the case of proceedings between the preliminary decree and the 
final decree. Had the legislature intended to exclude such pro- 
ceedings the position would have been made clear in Rule 12. 
Stress has been laid by the Lucknow Chief Court on the language 
of Rule 6 where “cause of action” is mentioned and not the “right 
of suit”. But Rule 6 which is a new addition to the Code em- 
bodies an altogether different principle 6f law. It was pointed 
out by this High Court in Chetan Charan Das v. Belbbader™, that 
it death occurs some time after the hearing of the suit and be- 
fore the delivery of the judgment, the judgment would date from 
the date of the hearing and the decree would be a Nalid decree 
in spite of the fact that the death of the plaintiff -was not known 
to the court at the time that the judgment was pronounced. That 
rule was the application of a larger general principle actus curiee 
nemini facit injuriem. Rule 6 would be applicable even if the 
cause of action does not survive. It therefore deals with a differ- 
ent principle altogether and cannot be availed of in interpreting 
Rule 4 of that Order. j 

So far as this High Court is concerned the view has been 
consistently held that the death of a party after the passing of the 
preliminary decree may cause an abatement of the suit and no 
case expressing a contrary opinion has been brought to our notice. 
We may refer to the case of Jager Nath Kusr v. Rem Karen 
Singh“, in which the judgment was delivered by the learned Chief 
Judge of the Lucknow Chief Court when he was a Judge of this 
Court, and also to the case of Ali Babadur Beg v. Rafinllak', which 
was decided after the pronouncement of their Lordships of the 
Privy Council in the case of Lachmi Nerain Marwari v. Balmakund 
Marwari. The effect of this decision has been misunderstood by 
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the learned Judges of the Calcutta High Court because of the mis- 
leading headnote. In that case the party died after the passing 
of the preliminary decree and an application to set aside the abate- 
ment was filed after the expiry of the period of limitation. The 
District Judge held that the application was time-barred and that 
the suit had abated. This order was affirmed by the High Court. 
In the course of the judgment the learned Judges clearly stated 
“Here every condition required by Rule 4 is present”. They 
obviously held that Rule 4 applied, that there was an abatement 
of the suit and that the application for setting aside the abatement 
not having been made in time had been rightly held by the Dis- 
trict Judge to have been barred by time. This case, therefore, 
far from being an authority for the opposite view, is an authority 
for the view which we have taken in this case, . 

We may further mention that before the pronouncement of 
the decision in Lechmi Narain Marwari v. Balmakund Marwari the 
opinion expressed in several cases by the Madras High Court was 
the same though it has now been overruled by the Full Bench so 
far as that High Court is concerned. Similarly a Full Bench of 
the Patna High Court, in the case of Jangli Lal v. Laddu Ram 
Merweri*, held that there can be abatement in such circumstances. 


- The same view was held by the Calcutta High Court in Bhuthnsth 
` Jana v. Tara Chand Jena’. i 


We are accordingly of opinion that there is nothing in the case 
of Lachmi Nerain v. Balmakund Merweri which can be taken to 
overrule these previous decisions, We must, therefore, adhere to 
the view which has so far been strongly expressed by the High 
Court as we are not bound by the opinions expressed by the other 
High Courts. - 

. Coming to the merits of this case there has unfortunately been 
some confusion in the court below, but as the matter has come up 
in appeal before us and we are seised of the whole case we can cer- 
tainly put things right. 

Strictly speaking, on the death of Mahadeo Pande the plaintiff 
got the name of Chandar Deo substituted. ‘The court had juris- 
diction to set aside an abatement if it were satisfied that there was 
good cause for the delay. When Chander Deo got the ex parte 
decree set aside it was open to him to satisfy the court that the 
abatement also had been set aside without sufficient cause and with- 
out notice to him. The court did find that Chander Deo had no 
information of the suit. It therefore obviously held that not only 
the ex parte decree which was passed behind his back should be 
set aside but that the substitution of his name which had been 
made on an application filed beyond time was also not binding 
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upon him. We think that unless the plaintiffs can satisfy the court Cwm 
that they were not aware of the death of Mahadeo till within three 1930 
months of January 30, 1923, when they applied for the subtitution — 
of the name of Chander Deo, the suit must be deemed to have ATODOL SOS 
abated, and there is no good ground for setting aside that abatement. Harr 

As regards the heirs of Gobardhan Das and Shyam Sunder Das ` tar 
their fathers were alive when the preliminary decree was passed 
but that decree also has been set aside as against them on the ground 
that they had no notice of the suit. So far as they are concerned 
it must be assumed that the suit has been restored and their fathers 
were in the array of the defendants and are dead. The plaintiffs 
applied on February 9, 1928 to bring these objectors on the record 
as the legal representatives of Gobardhan Das and Shyam Sunder 
Das. The same rule applies and unless the plaintiffs can satisfy the 
court that they had no knowledge of the death of these two 
defendants till within three months prior to February 9, 1928, their 
application would be beyond time and there would be no ground 
for setting aside the abatement. It is certainly open to the heirs 
of Gobardhan Das and Shyam Sunder Das to plead that the suit 
has abated. The technical objection that a formal order directing 
the substitution of their names was passed forthwith on the very 
day of the application, namely, February 9, 1928, cannot stand 
in their way as no proper opportunity had been given to them to 
object to it. It was assumed in the court below that they would 
have a right to contest the suit on this ground when they filed their 
written statement. In spite of these irregularities, therefore, we 
must hold that they are entitled to rely upon the statement of the 
suit, The court below has also found in their favour that they had 
no information of the suit. In view of certain previous pro- 
ceedings, the learned advocate for the plaintiffs is not in a position 
to suggest that they were not aware of the death of these persons 
till within three months of the date when they filed the appli- 
cation. In these circumstances the suit must be deemed to have 
abated as against the defendants 2, 3 and 4, namely, Gobardhan 
Das, Shyam Sunder Das and Mahadeo Pande. We accordingly 
dismiss the appeal with costs. l 

Appeal dismissed 
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Cov. KHUB CHAND (Objector) 
1929 VETSHS 
SA LACHHMAN DAS (Decree-holder)* 





Civil Procedure Code (Act V of 1908), Or. 21, R. 97—Plaintiff put in 
possession in execution of bis decree—Decree for possession reversed 
by High Court—Defendant’s application for restoration of possession 
—Trensferee of the plaintiff contesting—Proceedings under Or. 21, 
R. 97 end not Sec. 144. 

After one A had obtained possession in execution of his decree 
against B and C, the decree was set aside by the High Court in 
second appeal on the ground that a transfer made in 1895 to one 
D was made to defraud his creditors. During the pendency of 
this suit, which was filed on July 3, 1919, A made a deed of sale 
of the property in dispute to appellant on November 26, 1919. 
On December 2, 1919 the heirs of D executed a deed of relinquish- 
ment in favour of appellant. Thereupon B and C applied to the 
court for transfer to them of possession of the property granted 
to A in execution of his decree from the lower courts and present 
appellant resisted B and C and claimed possession. The court was 
also asked to treat the proceedings under Or. 21, R. 97 but the 
munsif passed his order under Sec. 144, refusing the claim of ap- 
pellant. Appellant appealed to the District Judge who also re- 
fused his claim. In second appeal, the High Court held that the 
proceedings before the munsif should be taken to be under Or. 21, 
R. 97. On an issue being remitted, the lower court found that 
“appellant was claiming to be in possession on his own account, but 
he was not claiming innocently and in good faith to be in such 
possession”. In accordance with this finding the High Court dis- 
missed appellant’s appeal. Held, in Letters Patent appeal, that the 
High Court was correct in pointing out that the proceedings must 
be treated under Or. 21, R. 97 and the order of the munsif must 
be treated as passed under Or. 21, R. 99. Therefore no appeal lay 
to the District Judge and therefore the order dismissing the appeal 
of appellant was correct. Even if any appeal did lie, the finding 
of the District Judge that appellant’s claim was not made in good 
faith was binding on the High Court in second appeal. 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sBLE Mr. JUSTICE LINDSAY. 


Uma Shenker Bajpai and S. S. Sastry for the appellant. 
K. N. Laghate for the respondent. 
The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent appeal brought by one 
Bennet, J- Khub Chand whose position is somewhat obscure. There was a 
"TP. A. 131 of 1927 
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suit brought by Mool Chand against Lachhman Das and Achru 
Lal in which Mool Chand obtained a decree for possession of cer- 
tain property from the lower courts and obtained possession in 
execution of that decree. Ultimately his decree was set aside by 
the High Court in second appeal on the grounds that a transfer 
which he had made in 1895 to one Bansidhar was made to defraud 
his creditors and on account of this transfer Mool Chand was not 
entitled to bring a suit. During the pendency of this suit, which 
was instituted on July 3, 1919, Mool Chand, the plaintiff, made 
a deed of sale of the property in dispute to Khub Chand, the ap- 
pellant before us, on November 26, 1919. On December 2, 1919 
the heirs of Bansidhar, the transferee from Mool Chand by the 
fraudulent sale deed, executed a deed of relinquishment in favour 
of Khub Chand. An application was made without any reference 
to any section or order, by the defendants Lachhman Das and 
Achru Lal, asking the court to transfer to them the possession of 
the property which had been granted to the plaintiff in execution 
of his decree from the lower courts. During that proceeding, the 
present appellant Khub Chand resisted the defendants and put for- 
ward a claim that he was entitled to possession. The vakils for the 
defendants and for Khub Chand asked the court to treat the pro- 
ceedings as proceedings under Or. 21, Rule 97. That undoubtedly 
would have been a proper procedure, but apparently the munsif 
passed his order under Section 144, and by that order he refused 


$ 


the claim of Khub Chand to possession. 


An appeal was brought by Khub Chand to the District Judge, . 


who also refused the claim of Khub Chand to possession. Khub 
Chand came in second appeal to this Court and a learned Judge 
of this Court held that the proceedings before the munsif should 
be taken to be proceedings under Or. 21, R. 97 and accordingly 
he remitted an issue to the lower appellate court as follows:— 

On September 12, 1923, was Khub Chand claiming in good faith 
to be in possession of the property in dispute on his own account 
or on account of some person other than the judgment-debtor? 

A finding was returned as follows:— 

Khub Chand was claiming to be in ion on his own ac- 
count, but he was not claiming innocently and in good faith to be 
in such possession. 

In accordance with this finding, the learned Judge of this 
Court dismissed the appeal of Khub Chand. We are of opinion, 
in the first place, that the learned Judge of this Court was correct 
in pointing out that the proceedings must be treated as proceedings 
under Or. 21, R. 97 and the order of the Munsif must be treated 
as passed under Or. 21, R. 99. Order 21, R. 103 lays down that 
any party not being a judgment-debtor against whom an order 
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cat ` ig made under Rules 98, 99 or 101 may institute a suit to establish 
Tsa the right which he claims to the present possession of the property; 
—— but subject to the result of such suit, if any, the order shall be 
Eron CHAT conclusive. 

LacHMAN. We consider therefore that no appeal lay to the District Judge 
Das and therefore the order dismissing the appeal of Khub Chand is 
Bennet, J. a correct order. Further, even if any appeal did lie, the finding 
of the District Judge to the effect that the claim of Khub Chand 

was not a claim made in good faith-would be binding on this Court 





in second appeal. 
For these reasons we dismiss this Letters Patent appeal with 
costs. 
Appeal dismissed 
Cav MOTI BALA DEBI (Plaintiff) 
1930 versis 


er SATYANAND TIRTHA SWAMI (Defendant) * 
Civil Procedure Code (V of 1908), Or. 34, R. 5 read with Or. 22, 
Baneast, J. R. 4(2)—Effect of —Legal representative of deceased defendent en- 
titled to take any appropriate defence—Hindu Lew—Religions en- 
dowment—Successor in management of—Legal representative of prior 
manager. 
< While under ordinary circumstances the provisions of Or. 34, 
R. 5 of the Civil Procedure Code being imperative in their cha- 
racter should be followed, but taking them with the provisions of 
Or. 22, R. 4(2) of the Code, a legal representative is at liberty 
to take any defence which may be appropriate to his character as 
the legal representative of the deceased defendant. 

A successor in the management of an endowed property can be 
treated as the legal representative of the prior manager of the said 
endowed property. 

SECOND APPEAL from a decree of K. A. H. Sams Esq., Dis- 
trict Judge of Benares, confirming a decree of BABU SUDARSHAN 
Dayar, Subordinate Judge. 

Peary Lal Banerji for the appellant. 

B. Malik and Gadadhar Prasad for the respondent. 

The judgment of the Court was delivered by 
Nremeat- NIAMATULLAH, J.—This is an appeal from the judgment and 
allah, J. decree passed by the learned District Judge of Benares in a suit 

- brought by the plaintiff-appellant for enforcement of a mortgage 
*S, A..859 of 1927 
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deed dated January 8, 1921, executed by one Kalkanand Swami 
who was the Mahant of a shrine situate in Benares. A preliminary 
decree was passed against the aforesaid Kalkanand Swami on Feb- 
ruary 24, 1924. He died shortly afterwards. The period of 
grace fixed in the preliminary decree was three months. By an 
application dated May 13, 1924, the plaintiff-appellant prayed that 
Mahant Satyanand, the present respondent, be brought on the re- 
cord as the legal representative of the deceased Kalkanand Swami. 
The former objected to the proceeding, taken by the plaintiff-ap- 
pellant, on the ground that the property which had been mort- 
gaged by Mahant Kalkanand Swami and to which the preliminary 
decree related was endowed property appertaining to the math of 
which Kalkanand Swami was the presiding Mahant and of which 
the respondent is now the Mahant in succession to Kalkanand 
Swami. It was pleaded that the mortgage not being for any legal 
necessity was not binding on the math and on the respondent. 
Mahant Satyanand Swami also denied being the legal representative 
of Kalkanand Swami. The learned Subordinate Judge, before 
whom the case came up in the first instance, held that the property 
mortgaged by Kalkanand Swami was endowed property appertain- 
ing to the math of which he was the Mahant and that there was 
no legal necessity for the loan evidenced by the mortgage-deed 
in suit. The application for final decree under Order 34, Rule 5 
of the Civil Procedure Code was disallowed. An appeal to the 
learned District Judge was unsuccessful. The present second ap- 
peal has been filed by the plaintiff impugning the view taken by 
the courts below. 


The learned advocate for the plaintiff-appellant has contended 
before us that the provisions of Order 34, Rule 5 of the Civil 
Procedure Code are imperative and that if within the time limited 
by the preliminary decree the mortgage money has not been paid 
the court has no option but to refuse to pass a final decree. We 
are unable to accede to this argument. The provisions referred 
to should be read with other provisions of the Civil Procedure 
Code. It is clear that a final decree cannot be passed unless some 
legal representative of the deceased defendant against whom a 
preliminary decree was passed is brought on the record. If the 
attempt to treat Satyanand Swami as the legal representative of 
the deceased fails, it is obvious that no final decree can be passed. 
Satyanand Swami can be treated as the legal representative of 
Kalkanand Swami if the mortgaged property is part of the en- 
dowed property which was in the management of Kalkanand 
Swami, who has been succeeded in that management by Satyanand 
Swami. Under Order 22, Rule 4(2) of the Civil Procedure Code 
a person against whom an application is made for substitution 
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can, if brought on the record, make any defence appropriate to 
his character as the legal representative of the deceased defendant. 
If therefore Satyanand Swami be treated as the legal representa- 
tive of the deceased it is open to him to contest the plaintiff’s claim 
to obtain a final decree on the ground that the mortgage-deed exe- 
cuted by Kalkanand Swami was invalid and that a final decree 
should now be refused. If Satyanand Swami be not treated as 
the legal representative of the deceased the application made by 
the plaintiff-appellant for the representative of Kalkanand Swami 
being brought on the record should stand dismissed, in which 
case the court cannot proceed to pass a final decree under Order 
34, Rule 5 of the Civil Procedure Code. 


We have not been able to discover any definite order of the 
trial court directing the name of the respondent being substituted 
as the legal representative of the deceased Mahant but the trend of - 
the judgment of the learned Subordinate Judge shows that he 
was inclined to the view that Satyanand Swami having inter- 
meddled with the estate of Kalkanand Swami is his legal repre- 
sentative. He however held that the property mortgaged by Kal- 
kanand Swami is part of the property appertaining to the math 
and the mortgage not being warranted by any legal necessity was 
void. These were the grounds urged by Satyanand Swami in his 
character as the legal representative of the deceased. Having arriv- 
ed at that finding he refused to pass the final decree. ‘The learned 
District Judge has not specifically referred in his judgment to the 
question as to whether the plaintiff-appellant’s application for subs- 
titution of Satyanand Swami in place of Kalkanand as the latter’s 
legal representative should be allowed. He has agreed with the 
view taken by the learned Subordinate Judge as regards the cha- 
racter of the property and the validity of the mortgage. Accord- 
ingly he upheld the order refusing to pass the final decree. 


We are of opinion that the view taken bythe courts below 
is correct. While under ordinary circumstances the provisions of 
Order 34, Rule 5 of the Civil Procedure Code being imperative in 
their character should be followed, but taking them with the pro- 
visions of Order 22, Rule 4(2) of the’ Civil Procedure Code, it is 
clear to us that the legal representative is at liberty to take any 
defence which may be appropriate to his character as the legal re- 
presentative of the deceased defendant. Satyanand Swami having 
been found to be the Mahant of the math to which the mortgaged 
property appertains is bound to protect the interest of the math 
and is entitled to op:Jose further proceedings being taken for the 
enforcement of the invalid mortgage-deed executed by his pre- 
decessor-in-office. It is obvious that if he does not put forward 
an appropriate defence for the protection of the interests of the 
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math of which he is the present Mahant and allows a final decree 
to be passed, complications of a serious character will be introduced. 
It may be too late for him to prevent the sale which must in the 
ordinary course follow the final decree. The learned advocate 
for the plaintiff-respondent has suggested a course which does not 
appeal to us. He contends that Mahant Satyanand Swami should 
submit to a final decree being passed and the sale held thereunder 
and should vindicate the right of the math by instituting a re- 
gular suit. We are of opinion that this circuitous course is not 
only undesirable but legally objectionable. The policy of the law 
is always to avoid multiplicity of proceedings, and to take a course 
of this kind will be to multiply litigation, if nothing worse. Pro- 
ceedings following an application for preparation of a final decree 
are proceedings in the suit. It is therefore not too late for the 
respondent to show that the mortgage sought to be enforced is 
not valid and binding on him against whom the final decree is 
ipplied for. For these reasons we are clearly of opinion that the 
orders passed by the courts below are correct. This appeal fails 
and is dismissed with costs. 

Appeal dismissed 


A VAKIL OF BEAWAR—In THE MATTER OF* 


Bar Conncils Act (XXXVIII of 1926), Sec. 9, Ride 1, Proviso («)— 
ee at Ajmere—Not entitled to be enrolled as advocate 
of babad High Cowrt—Ajmere cowrts—Not subordinate to 
High Court—Regulation IX of 1926, Sec. 3 (2)—Provisions of. 

Broadly speaking the courts at Ajmere are not subordinate to 
the Allahabad High Court. 

The clause “practised in one or more of the courts subordinate 
to the Allahabad High Court” as used in the rules framed under 
Section 9 of the Indian Bar Councils Act (XXXVIII of 1926) 
means “practised in one of the courts in this province”. 

The mere fact that the Ajmere court might have power to 
deal with a legal practitioner and did not choose to exercise thet 
power, would in no way prevent this court, if it thought fit, 
taking action against that legal practitioner if he was on the rolls 
of this Court as a vakil or as an advocate. 

The fact that an income-tax officer must refer a dispute arising 
in Ajmere to the Allahabad High Court or the fact that the 

Press Act, I of 1910 provided in certain cases for the 

High Court considering the propriety of an order of Government 

forfeiting a press in Ajmere, can have no bearing on the question 
*Mis. Case 168 of 1930 
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whether the courts of Ajmere are subordinate to the High Court or 

not. 

Where applicant, after taking his LL.B. degree at Lucknow 
University and getting himself enrolled as vakil of the Allahabad 
High Court, went to Ajmere and practised there after enrolling 
himself as vakil under Regulation IX of 1926, and subsequently 
he applied for enrolment as advocate of the High Court by virtue 
of R. 1, Proviso (a) of Sec. 9 of the Bar Councils Act (XXXVII 
of 1926), beld, that his application could not be accepted. 

APPLICATION for enrolment as advocate under rules framed 
under Bar Councils Act. 

Peary Lal Banerji for the Bar Council. 

Shabd Saran and Binod Beberi Lal for the applicant. z 

The Court delivered the following judgment:— 

This is a case in which the Bench has been constituted to 
hear an objection by the Bar Council to enrolling a gentleman as 
an advocate of this Court who is already enrolled as a vakil of 
the Court. The applicant for enrolment, Mr. Raj Narain, took 
his degree of Bachelor of Laws at Lucknow University in 1928. 
On July 24, 1928, he was enrolled as a vakil of this Court. He 
subsequently went to Ajmere. His counsel, Mr. Shabd Saran, 
cannot inform us in virtue of what authority Mr. Raj Narain 
began to practise in Ajmere; but we have little doubt that we 
are right in assuming that he applied to be enrolled as a pleader 
entitled to practise in Ajmere under Regulation IX of 1926. He 
now has applied for the entry of his name as an advocate on the 
rolls of this Court by virtue of the rules made under Sec. 9 of the 
Indian Bar Councils Act (XXXVI of 1926) and, in particular, 
of Rule 1, Proviso (¢) which reads as follows:— 

Provided, firstly, that a person who is a Graduate in law of any 
such scheduled University... 0. anil his beans e < engalled 
asa vakil..... prior to March 31, 1929, may be admitted to 
the roll of advocates on presenting a certificate that he has bone 
fide practised in one or more of the courts subordinate to the 
Allahabad High Court for a period of not less than one year. 


The only contention that has arisen in this matter is as to 
whether the courts at Ajmere can be regarded for the purposes of 
enrolment as an advocate here as courts subordinate to the Allahabad 
High Court. It is clear that generally speaking the Ajmere 
Courts are not subordinate to this Court in the matter of civil 
jurisdiction, see Sec. 3(2) of Rugulation IX of 1926 (published 
in the Government of India Gazette on October 2, 1926 and 
which came into force on December 23, 1926). For the appli- 
cant it has been urged that in certain special matters the Ajmere 
Courts are subordinate to this Court. In respect of two of these 
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matters we do not think that the contention is well-founded. 
We have been referred to the fact that in certain cases of disputes 
as to income-tax the income-tax officer can or must refer the 
matter under Sec. 66 (a) to this Court. But the fact that an 
income-tax officer must refer a matter to this Court can have 
no bearing on the question whether the Courts of Ajmere are 
subordinate to this Court or not. Similarly reference has been 
made to the fact that the repealed Press Act, I of 1910 (which 
it is suggested has been embodied in a recent Ordinance) provided 
in certain cases for this Court considering the propriety of an 
order of Government forfeiting a press in Ajmere. This again 
can manifestly have no bearing on the relations between the 
Courts in Ajmere and this Court. i 

There is, however, greater force in the argument for the 
applicant in reference to two other cases where this Court does 
exercise jurisdiction in matters arising in or dealt with by the 
Courts in Ajmere. 

Regulation IX of 1926, Sec. 27 expressly saves jurisdiction 
over European British subjects from the provision which declares 
the Judicial Commissioner to be the High Court in matters on 
the criminal side, and another notification declares this Court to 
be the High Court in such matters. Similarly in certain matters 
this Court is the High Court for purposes of matrimonial jurisdic- 
tion. 

Further on behalf of the applicant we have been referred to 
three cases in which a man practising in Ajmere has been ad- 
mitted to the rolls of this Court as an advocate on the strength 
of his having practised in Ajmere. But those three cases are 
irrelevant to the one before us for in all three of them the one 
year’s practice which was relied upon was prior in date to the 
coming in force of Regulation IX of 1926, and therefore such 
practice was at the time of the practice capable of constituting a 
good qualification, the Courts in Ajmere being at that time sub- 
ordinate to this Court. 

There is only one of the contentions before us on behalf of the 
Bar Council with which we think it necessary to deal. It has 
been urged that the present rules framed under Regulation IX 
of 1926 make full provisions for dealing with offences of the 
nature of professional misconduct committed by a vakil prac- 


tising in the Ajmere Courts; and it is suggested that it would be - 


undesirable to admit anybody to the rolls of the advocate here if 

he could not be dealt with by this Court. If there- were any 

force in that argument it would be a good reason for striking 

anybody off the rolls of vakil of this Court on the ground that 

the Court had no jurisdiction to deal with him. But in fact we 
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think it is desirable to put plainly on record our opinion that the 
mere fact that the Ajmere Court might have power to deal with 
a legal practitioner and did not choose to exercise that power, 
would in no way whatever prevent this Court, if it thought fit, 
taking action against that legal practitioner if he was on the rolls 
of this Court as a vakil or as an advocate. 

The only considerations, then, which are really material to 
the decision of this application are, in our opinion, firstly, that 
broadly speaking the Courts at Ajmere are not subordinate to 
this Court; and, secondly, that in two comparatively rare matters 
those Courts are so subordinate. It remains for us to interpret 
the word “subordinate” as used in the rules framed under Sec. 9 
in the spirit in which we think there can be no doubt that it was 
used. There is no reason whatever for supposing that in using the 
word “subordinate” the framers of the rules had in mind the very 
exceptional cases in which the Ajmere Courts are subordinate to 
this Court. We think, therefore, that the right way of inter- 
pretation of the proviso with which we are dealing is that “prac- 
tised in one or more of the Courts subordinate to the Allahabad 
High Court” means “practised in one of the Courts in this pro- 
vince”. We think, therefore, that the application for enrolment 
as an advocate was rightly refused. 

The applicant will be informed that his application is re- 
tused. : 

Application refused 


SHEOPUJAN RAI (Defendant) 
versus 
BISHNATH RAI and oTHers (Plaintiffs) * 


Agra Pre-emption Act, Sec. 18—T'wo suits for ei as in respect of 
same trensaction—Suits connected—Suits must assumed to be 
consolidated—Aggrieved party not bound to file more than one ap- 
peal—Sec. 22—Several joint purchasers—Each acquiring defined 
interest—Claim for pre-emption—W ben not enforcible against all— 
Amending Act IX of 1929—Not a decleratory Act with retros- 
pective effect—tInappliceble to pending actions. 

Under Sec. 18 of the Pre-emption Act when two suits for 
pre-emption in respect of the same transfer are pending they have 
to be consolidated and disposed of by a single decree and it is 
not necessary for any party aggrieved by such decree to file 
more than one appeal. 


*S. A. 185 of 1928 
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Under the explanation to Sec. 22 of the Act the right to claim 
pre-emption against several joint purchasers cannot be enforced 
when each purchaser has acquired a defined interest. 

There is absolutely nothing in the amending Act (IX of 1929) 
which would indicate that it was a declaratory Act with retros 
pective effect. 


ing actions. 

Qudrat-un-nissa Bibi v. Abdul Rashid, 1. L. R. 48 AlL 616— 

A. L. J. R. 773, Rem Seren Das v. Bhagwat Prased, [1929] 
A. L. J. R. 290, Solebman Qadir v. Salimulleh Babsdur, 21 A. L. 
J. R. 1, Girja Nandan Kalwer v. Henuman Das Merweri, I. L. R. 
49 AIL 25=24 A. L. J. R. 921, Nekra v. Sejer Pramanik, [1927] 
A. L R. Cal. 763, Colonial Suger Refining Co. Lid. ~v. Irving, 
[1905] A. C. 369 and Rens Singha v. Shenker Dayal, I. L. R. 50 
All. 965 referred to. 


A and B filed separate suits for pre-emption of a sale effected by 
vendor in favour of C and the rival pre-emptors were made pro 
forma defendants in each other’s suit. During the pendency of 
these suits which were connected and tried together, C obtained 
a gift from one D and on its basis he contended that he was on 
the same footing as A and B. Later on A and B applied for im- 
pleading three more persons whose names had not been entered in 
the sale deed but had been mutated in revenue papers at the ins- 
tance of C. Both the suits were eventually decreed. 

A = C pea separately from the main decree only in A’s 
suit t as A did not pay the preemption money in time, his 
appeal failed. The lower appellate court disallowed C to press 
-his appeal even as against B on the ground that he had not filed 
an appeal in the suit brought by B. It also held that C was not 
entitled to take advantage of the gift as he had associated with 
himself in the sale certain strangers. 

Held, in second appeal, that as there was one consolidated dec- 
ree-and B had been impleaded by C in appeal as a pro forma res- 
pondent, it was open to C to press the appeal as against B. 

(2) That inasmuch as it was found by the lower court that 


the sale was really in favour of four persons altho the sale ` 


deed ostensibly stood in the name of one of them and that each 
of those four persons had got a defined one-fourth share in the 
property purchased, C was entitled to resist the plaintiff’s claim 
on the strength of his gift to the extent of his own one-fourth 
share. 

(3) A right of pre-emption is a substantive right and is not 
a mere matter of procedure even though that right has been 
conferred by specific provisions of the Act. And therefore a 
right to defeat the plaintiff’s claim also must be a substantive 
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right. This right was acquired by C on the date when he took 
the deed of gift. Therefore that right could not be taken away 
by the new enactment which came into force only during the 
pendency of the second appeal. 

SECOND APPEAL from a decree of MAULVI SYED IFTIKHAR 
Husarn, Officiating District Judge of Azamgarh, confirming a 
decree of Basu HANUMAN Das, Munsif of Mohammadabad Gohna. 

Shiva Prasad Sinha for the appellant. 

Krishna Murari Lal for the respondents. 

The judgment of the Court was delivered by 

KENDALL, J.—This is an appeal by Sheopujan Rai defendant 
arising out of a pre-emption suit. The facts of this case are com- 
plicated and it is therefore necessary to recite them in some detail. 


On July 22, 1925 a sale deed was executed by the vendor in 
favour of Sheopujan Rai. On July 23, 1926 a suit No. 537 was 
filed by Bishnath Rai to pre-empt this sale. There was another 
suit No. 538 filed by Tulshi to pre-empt the same transaction. 
The rival pre-emptors were made pro forma defendants in each 
other’s suits, and the two suits were connected and tried together. 
During the pendency of these suits Sheopujan Rai, the vendee, 
obtained a document purporting to be a deed of gift from one 
Bindhachal, and on the basis of it took the plea that he was on the 
same footing as the plaintiffs and had therefore a right to defeat 
their claim. On August 25, the plaintiffs in both the suits applied 
to the court to implead three other persons whose names had not 
been entered in the sale deed of July 22, 1925 but whose names 
had at the instance of Sheopujan Rai been mutated in the revenue 
papers. Two more suits were filed to challenge the transaction 
effected by the deed of gift on the ground that it was really a 
sale transaction and was liable to pre-emption. It is not neces- 
sary to refer to these latter suits any further, inasmuch as there 
is now a final finding of fact that the transaction was in reality 
one of gift and not a sale. 


The trial court overruled the defence of Sheopujan, the ven- 
dee, on the ground that he had associated with himself three other 
purchasers, although he had concealed their names, and that the 
gift being in his favour alone he could not take advantage of it. 
Both the suits were decreed. 

No appeal was preferred nominally in suit No. 538 by any 
party; but two appeals were filed from the main decree in suit 
No. 537, one of which was by Bishnath and the other by the 
vendee Sheopujan Rai. 

Bishnath did not pay the pre-emption money in time and 
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his claim stood dismissed. His appeal therefore failed. The 
lower appellate court however did not allow Sheopujan to press 
his appeal even as against Tulsi on the ground that he had not 
preferred any appeal in suit No. 538 brought by him. The lower 
appellate court has also held that the vendee Sheopujan is not 
entitled to take advantage of the gift because he had in the sale 
associated with himself certain other strangers. 

We think that the lower appellate court was wrong in not 
allowing Sheopujan to press his appeal against Tulsi Apparent- 
ly his attention was not drawn to the provisions of Section 18 of 
the Agra Preemption Act. Under that Section when two suits 
for pre-emption in respect of the same transfer are pending they 
have to be consolidated and disposed of by a single decree, and 
it is not necessary for any party aggrieved by such decree to file 
more than one appeal. The two suits undoubtedly were in res- 
pect of the same transaction and had been connected. We must 
assume that they were consolidated, and even though separate 
copies of the judgment and the decree were placed on the record 
of the other case it must be held that there was one consolidated 
decree, and it was not necessary for Sheopujan to file more than 
one appeal. Tulsi had been impleaded by him in appeal as a pro 
forma respondent, and it was therfore open to him to press his 
appeal as against Tulsi. 

Having read the judgment of the lower appellate court we 
have no doubt in our minds that it intended to find that the three 
other persons had in fact been associated by Sheopujan in the sale. 
We must therefore take the finding to be that the sale was really 
in favour of four persons, although the sale deed ostensibly stood 


in the name of one of them. 


We do not think that it was not permissible to the court be- 
low to record such a finding on the evidence. Sheopujan had 
himself admitted that these other persons had paid part of the 
sale consideration and that he had got their names mutated to 
the extent of one-fourth share each. The plaintiff was no party 
to that sale deed, and there was nothing to prevent him from 
establishing a fraud committed by Sheopujan in this way that 
he took the sale deed in his own name although there had been 
a secret arrangement between him and his three associates to pur- 
chase the property together, and he actually put them in posses- 
sion of their respective shares. : 

If the sale had been a joint one in favour of all these four 
persons, the view taken by the courts below would have been 
perfectly correct. Sheopujan by taking a gift could not have 
improved his position when his other three associates were still 
strangers to the mahal and could be defeated by the plaintiff. 


SHEOPUJ AN 
Ral 


v. 
BUHWATH 
Rat 
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But it is clear that each of these four persons has got a defined 
one-fourth share in the property purchased. In this respect 
their interests are distinct and separate. The explanation to 
Section 22 of the Agra Preemption Act makes it quite clear that 
the, right to claim pre-emption against several joint purchasers 
cannot be enforced when each purchaser has acquired a defined 
interest. The other purchasers have submitted to the decree and 
have not appealed, but Sheopujan has appealed from the whole 
decree. We think that Sheopujan was entitled to resist the 
plaintiffs’ claim on the strength of his gift to the extent of his 
own one-fourth share, though that gift was of no avail to him 
qua the remaining shares. 

The learned advocate for the plaintiff has next argued that 
in view of the recent enactment (Act No. IX of 1929) it is not 
open to Sheopujan to set up this deed of gift in his favour at all. 
This argument involves a consideration of the question whether 
this amending Act is applicable to the gift in this pending action. 

According to the law as it stood before the Agra Pre- 
emption Act was passed, it was quite clear under a series of rulings 
of this Court that a defendant who took a gift pendente lite and 
before the first court’s decree could successfully defeat the 
claim if he thereby acquired the same status as the pre-emptor. 
After the passing of the Agra Pre-emption Act it was first held 
by a Bench of this Court in Qudrat-un-nissa Bibi v. Abdul Rashid’ 
that the effect of Sections 19 and 20 of the Act was to leave the 
old law intact. The matter carne up for consideration before a 
Full Bench of this Court in Rem Saren Das v. Bhagwat Prasad 
which did not agree with the view expressed by the Bench as re- 
gards the interpretation put on Section 20, but agreed that the 
effect of Section 19 of the Act was to maintain the old law. It 
had been pointed out in Qudrat-un-nissa’s case. that there was a 
great hardship on pre-emptors, and that this position of the law 
opened a wide door for fraud and perjured evidence. 

The legislature has intervened and passed Act No. IX of 1929 
called the Agra Pre-emption (Amended) Act of 1929. The ques- 
tion for our consideration is whether this Act applies to this pend- 
ing case, 

It was open to the legislature to consider that the view taken 
of the old Section 19 by the Full Bench of this Court was erro- 
neous and to declare the correct law and indicate its original mean- 
ing. On the other hand the legislature could have accepted the 
interpretation put on that Section by this Court and amended the 
law in order to remove the hardship. If the object were to dec- 


lare the law as it has always stood we would expect that a Decla- 
1. L. R 48 AIL 616=24 A. L. J. R. 773 ®[1929] A L J. R. 290 
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ratory Act with retrospective effect explaining the meaning of the 
legislature would be enacted. On the other hand if the law is to 
be altered and the hardship removed one would expect the Act 
to be amended. 

The preamble to this Act states ; 

whereas it is expedient further to amend the Agra Preemption 
Act, 1922.. . it is hereby enacted as follows. 
There is nothing in the preamble to indicate that the legislature 
is declaring the law as it has always stood and that its object is 
merely to remove a doubt and explain its meaning. 
Certain words in Section 20 have been removed from one 
place in the Section and inserted at another place. This is ob- 
viously to meet a*technical objection that had ‘been previously 
raised. But the most important one is that a new proviso to Sec- 
tion 19 has been added in the following words:— ; 
Provided that no voluntary transfer made in favour of the ven- 
dee after the institution of a suit for pre-emption shall defeat 
any right which the plaintiff had at the date of such institution. 
This proviso is in the nature of an exception to the Section and not 
by any means an explanation of it. Prima facie therefore there is 
no reason to suppose that the Act is a mere declaratory Act with 
retrospective effect. We may point out that in the case of other 
Acts which stood on a much stronger footing it has been held that 
there was no pre-emption of retrospectiveness. Act VI of 1913 
was described as an Act to declare the rights of Musalmans to make 
settlement, and the preamble stated . 

Whereas doubts have arisen regarding the validity of waqfs created 

by persons professing the Musalman faith etc., and whereas it is 

ient to remove such doubts. 

Nevertheless their Lordships of the Privy Council held in Solebmen 
Quadir v. Salim-Ullab Babadur’ that in view of the phraseology 
used in the body of the Act, it was not retrospective. We may 
also mention that with regard to Act XXVII of 1926 in which the 
preamble stated . 

Whereas it is expedient to explain certain provisions of the Trans- 

fer of Property Act etc. 
a majority of the Full Bench in Girja Nandan Kalwar v. Hanuman 
Das Marweri' held that in view of the previous legislation the Act 
was not retrospective. This view was also accepted by the Cal- 
cutta High Court in Nekre v. Sajer Premanik’. The legislature 
then intervened to clarify the law. 

' The Act before us is nothing like either of these two enact- 
ments and there is absolutely nothing either in the body of the 
Act, its title, preamble, or marginal notes which would indicate 
that it was intended to have a retrospective effect. We may add 


214LjJ.R1 L LR. 49 AIL 25=24 A. L J. R 921 
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that in this Act there are amendments of some other sections also 
with which we are not at present concerned. 

It is well settled that a new enactment passed during the pen- 
dency of an action has not a retrospective effect unless either it 
expressly says so or it lays down a mere rule of procedure which 
it is the duty of courts to follow. On the other hand, if the 
amendment relates to substantive rights, as distinct from the ad- 
jective law, it cannot effect vested rights, and therefore would not 
be applicable to pending actions, In the case of the Colonial Sugar 
Refining Co. Ld. v. Irving’ their Lordships of the Privy Council 
held that a right of appeal to a superior tribunal was a substantive 
right quite different from procedure and could not be taken away 
by a subsequent enactment, even though no occasion for the exer- 
cise of that right had occurred because the original suit was still 
pending. This view was of course a ted by a Full Bench of this 
Court in the case of Rem Singha v. kar Dayal. 

It cannot be disputed that a right of pre-emption is a subs- 
tantive right and is not a mere matter of procedure, eyen though 
that right has been conferred by specific provisions of this Act. 
On the view of the Full Bench which is binding upon us, the de- 
fendant under Section 19 has a right to defeat the plaintiffs’ claim 
for pre-emption if he can acquire the same status as the plaintiffs 
during the pendency of the suit. Lf a right to appeal is not a 
mere matter of procedure, a right to defeat the plaintiffs’ claim 
in this way also must be a substantive right. This right was ac- 
quired by the defendant on the date when he took the deed of 
gift, which was before the first court disposed of the case. It there- 
fore seems to us that that right cannot be taken away by the new 
enactment which came into force only during the pendency of 
this second appeal. 

The result therefore is that we allow the appeal in part and 
modifying the decree of the courts below decree the plaintiffs’ 
claim with regard to three-fourth share in the property covered 
by the sale deed dated July 22, 1925 on payment of three-fourth 
of the sale consideration within six weeks from the date of the 
preparation of this Court’s decree. His claim with regard to the 
one-fourth share of Sheopujan will stand dismissed. If there is 
default in the payment of the pre-emption money within the 
time fixed, the plaintiffs’ claim with regard to the three-fourth 
share also will stand dismissed. As regards costs, in view of the 
fact that the deed was taken during the pendency of the suit and 
the defendant has been guilty of fraudulent conduct as well as 
because the appeal has substantially failed, we direct that the 
plaintiff should have his costs from the defendant in all courts 


and the defendant shall bear his own costs throughout. 
*[1905] A. C 369 L L R 50 AlL 965 
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S. F. RICH 
versus 
KING-EMPEROR rHrovucu K. S. RASHID AHMAD* 


Criminal Procedsre Code (Act V of 1898), Secs. 179 and 181 (2)— 
Criminal breach of trust committed in Delbi and loss suffered by 
complainant in Meerut—Jsrisdiction—Provisions under Chapter 
XV-A not independent of one another—Cheque is property as under- 
stood in Sec. 408. 

The weight of authority is against the view, if it has ever been 
held, that the provisions of Sec.179 would not apply to a case 
of criminal breach of trust because there were certain other 
provisions under Sec. 181(2) which would apply to criminal 
breach of trust. It has not been held in any case that the provi- 
sions under Chapter XV-A of the Code of Criminal Procedure 
are all separately independent of one another, and if one of the 
provisions apply another would not. 


Queen Empress v. O’Brien, I. L. R. 19 AlL 111, Emperor v. 
Mabadeo, 7 A. L. J. R. 319=1. L. R. 32 All 397, Langridge v. 
Atkins, 10 A. L. J. R. 431=L L. R. 35 AlL 29 approved; Ge- 
neshi Lal v. Nend Kishore, 10 A. L. J. R. 45 distinguished; 
Girdhar Das v. Emperor, 21 A. L. J. R. 621 dissented from. 

Complainant negotiated with defendant (a firm at Delhi) for 
the purchase of a lorry of which the body was afterwards made 
at Meerut. Eventually the entire lorry with the body was de- 
livered to complainant at Meerut when he made over to the 
driver of the lorry for defendant a cheque for a sum to cover 
the price of chassis and insurance not only for the chassis but 
for the body as well. The cheque was drawn on the Dehra Dun 
branch of the Imperial Bank and was cashed at Delhi. The 
lorry having been burnt it was discovered that the body costing 
Rs.500 had not been insured by defendant who was alleged on 
these allegations to have committed a breach of trust under Sec. 
408, L P. C. 

Held, tbat the Meerut court had jurisdiction to entertain the 
suit in accordance with the provisions of Sec. 179 of the Criminal 
Procedure Code. As regards Sec. 181 the lower court was correct 
in pointing out that jurisdiction must follow the complaint and 
not the final decision. The cheque was property as understood 
in Sec. 408. 

As to cheating also the provisions of Sec. 179 covered the 
offence and gave the court at Meerut jurisdiction. 


CRIMINAL Revision from an order of H. G. Smaru Esq., 
Sessions Judge of Meerut. 
Kumuda Prasad and Benod Beberi Lal for the applicant. 
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M. Waliullab (Assistant Government Advocate) for the 
Crown. 


Saila Nath Mukerji for the opposite party. 
The following judgment was delivered by 


Dara, J.—One Mr. Rashid Ahmad filed a complaint in the 
court of a Magistrate of the district of Meerut against Mr. Rich, 
Manager of the French Motor Car Company, Delhi, for an offence 
under Section 408 of the Indian Penal Code. On behalf of the 
defendant the question of jurisdiction was raised and both the 
Magistrate and the Sessions Judge have decided it in favour of 
the complainant. What was complained of was this. The com- 
plainant had negotiations with the defendant for the purchase of 
a lorry of which the body was afterwards made at Meerut. The 
entire lorry with the body was delivered to the complainant at 
Meerut when he made over to the driver of the lorry for Mr. Rich 
a cheque for a sum to cover the price of chassis, and insurance not 
only for the chassis but for the body as well. When the lorry 
happened to be burnt it was discovered that the body costing 
Rs.500 had not been insured by the defendant who was alleged 
on these allegations to have committed a breach of trust with res- 
pect to the money which he received through his driver at Meerut 
by a cheque. The cheque was drawn on the Dehra Dun branch 
of the Imperial Bank and was cashed at Delhi. 


The learned Judge has held that the Meerut court had juris- 
diction both under Section 179 and Section 181(2) of the Cri- 
minal Procedure Code. Sečtion 179 runs as follows:— 

When a person is accused of a commission of any offence by rea- 
son of anything which has been done and of any consequence 
which has ensued, such offence may be inquired into or tried by 
a court within the local limits of whose jurisdiction any such 
thing has been done or any such consequence has ensued. 


The learned Judge has argued that the thing was done in 
Delhi by Mr. Rich in omitting to insure the body of the lorry, 
though, according to the allegation of the complainant, he had 
received money for such insurance also. The doing of the thing 
brought into play the jurisdiction of the Delhi court, but the 
consequence which was the loss by the omission of insurance to 
the complainant was suffered by the complainant in Meerut, and, 
therefore, the jurisdiction of the Meerut court did arise. To meet 
this contention the applicant, Mr. Rich’s learned counsel, quoted 
the ruling in the case ef Girdhar Das v. Emperor’ by a single 
Judge of this Court. Personally I am not clear whether the 
learned Judge desired to rule that the provisions of Section 179 
would not apply to a case of criminal breach of trust because there 
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were certain other provisions under Section 181(2) which would 
apply to criminal breach of trust. I do not remember it to have 
been held in any case that the provisions under Chapter XV-A 
are all separately independent of one another, and if one of the 
provisions apply another would not. It is apparent that if such 
was the desire of the learned Judge to make a pronouncement, 
he has made that pronouncement in conflict with a continuous 
opinion of this Court ever since 1896. ‘The first case to which 
my attention has been drawn is that of Queen-Em press v. O’Brien’. 
An employee of a company, the office of which was at Cawnpore, 
was charged with the offence punishable under Section 408 of the 
Indian Penal Code. “The complainant alleged that B being in 
charge on behalf of the company, at a place in Bengal, of certain 
goods belonging to the company and being ordered to return the 
same goods to Cawnpore, never did so, and failed to account for 
the goods or their value, to the loss of the company. On this 
allegation the learned Chief Justice held that the court at Cawn- 
pore had jurisdiction to inquire into the charge, because the conse- 
quence of B’s acts, namely, the loss to the company, occurred in 
Cawnpore. Reference is given in the judgment to the provisions 
of Section 179 of the Criminal Procedure Code. 

The next is that of 1910, Emperor v. Mabadeo'. ‘The case 
of O’Brien was followed by a learned Judge of this Court. ‘These 
two cases were followed by another learned Judge in Langridge v. 
Atkins’. Another ruling of 1912 quoted by the learned counsel 
for the applicant is distinguishable, Geneshi Lal v. Nand Kishore’. 
In this case the complainant firm had a branch shop at Gauriganj 
and the criminal breach of trust was committed at Gauriganj. 
For this reason a learned Judge held that the direct consequence 
happened in Gauriganj where the complainant firm had a shop, 
and the subsequent consequence of a loss at Cawnpore should not 
be taken into account to give the Cawnpore courts jurisdiction. 
In this case the learned Judge specifically relied on the provisions 
of Section 179 of the Criminal Procedure Code, but he did not 
think that in that particular case the direct consequence of loss 
ensued at Cawnpore. He was of opinion that ‘the consequence 
ensued at Gauriganj where the complainant had a shop and a sub- 
sequent consequence of loss to the main firm would not give ju- 
risdiction to the courts where the main firm was situated. So far 
without any reference to the provisions of Section 181(2) I hold 
that the Meerut court had jurisdiction in accordance with the 
provisions of Section 179 of the Criminal Procedure Code. Com- 
ing to Section 181, the learned Judge was correct in pointing out 
that jurisdiction must follow the compiaint and not the final 
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decision. In the present case the allegation is that part of the 
property which is the subject of the offence, was received in Meerut. 
It was argued that the cheque was not payable in Meerut; nor 
was it cashed at Meerut. The cheque, however, was property as 
understood in Section 408. According to the definition, movable 
property is intended to include corporeal property of every des- 
cription (Section 22 of the Indian Penal Code). Under both 
Sections, therefore, the criminal courts at Meerut had jurisdiction 
to take cognizance of an offence under Section 408. ‘The com- 
plaint is filed under that Section. It is not very clear from what 
point of time a charge of cheating was started. As to cheating 
also the provisions of Section 179 would cover the offence and 
give the court at Meerut jurjsdiction. 
I dismiss this application. 
The stay order shall be discharged. 
Application dismissed 


SHEONANDAN PRASAD (Plaintiff) 
versus 
TAHIRAN BIBI and oTHERS (Defendants) * 


Limitation Act, Article 44, Schedule I and Sec. 7—(Act IX of 1908)— 
Joint Hinds family—Alienation by mother as guardien of ber minor 
sons—Snit to set aside alienation—Limitation—Section 7 inapplic- 
able, 


A family consisted of a father A, his wife B and three sons, C, 
D and E. After A’s death B and C (D and E being minors) exe- 
cuted two sale deeds in 1908 and 1909 thereby purporting to 
transfer certain portions of the family property. E, who was 
less than 21, filed in 1923 the present suit to set aside the aliena- 
tion and to recover property. D was then more than 21. The 
suit was dismissed on the ground, among others, that C could 
give a valid discharge as the head of a joint Hindu family and 
therefore limitation began to run against both D and E and it 
expired when D was 21 years of age. Held, that the suit was not 
time-barred. The suit fell within Art. 44 of Sch. I of the Limita- 
tion Act, it being 2 suit by a ward, who had attained majority, 
to set aside the transfer of property by his guardian, viz, the 
mother. 

Every one of the sons of a joint Hindu family has a right to 
impeach the transfer made by the father, if it is not binding on 
the family. Section 7 of the Limitation Act applies where any 
suit has to be brought “jointly” by several persons. The use of 
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the words “a discharge can be given without concurrence of such 
person” indicates that the section is applicable to cases like a debt 
where the question of discharge may arise. Here there was no 
question of discharge. 

Hort Lal x. Manman Kunwar, I. L. R. 34 All 549=9 A. L. J. 
R 819 and Genga Dayal v. Meni Rem, L L. R 31 All. 156=6 
A. L. J. R. 62 referred to. Bapn Tatys v. Bele Revji, L L. R. 
45 Bom. 446 dissented from. 

Inasmuch as there was nothing in the sale deed to show that the 
mother purported to make the transfer as the owner of the pro- 
perty, it could not be held that in executing the document she 
was taking up an attitude which was contrary to the interest of 
her minor sons. Nandan Prased v. Abdul Aziz, I. L. R. 21 All. 
372 distinguished. 

APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the Hon’sre MR. JUSTICE KING. 

Shiva Prasad Sinba for the appellant. 

A. Sanyal for the respondents. 

The judgment of the Court was delivered by 

Muxeayi, J.—This is an appeal against the judgment of a 
learned single Judge of this Court, and the question on which 
decision was given by that learned Judge was one of limitation 
alone. 

It appears that there was a family of which one Sital was 
the father. His wife was Mst. Sumari, and his three sons were 
Debi Prasad, Nandan and Sheonandan. After the death of Sital 
two transfers were executed by way of sale, one in 1908 and the 
other in 1909. By these documents Debi Prasad and the mother 
Sumari (Nandan and Sheonandan being minors) purported to 
transfer certain portions of the family property. This suit was 
instituted by Sheonandan to set aside the alienation and to recover 
the property, in 1923. It has been found, among other matters, 
that at the date of the suit Sheonandan was less than 21, but his 
elder brother, Nandan, who was not one of the vendors, was more 
than 21. The suit has been dismissed on several grounds, one 
being that Debi Prasad could give 2 valid discharge as the head 
of a joint Hindu family, and therefore limitation began to run 
against both Nandan and Sheonandan, and it expired when Nan- 
dan was 21 years of age. Reliance was placed on Section 7 of the 
Limitation Act and certain rulings of this Court and other courts. 

In our opinion, there are two answers to the contention that 
the suit is time-barred. Firstly, the suit fell within Article 44 
of Schedule I of the Limitation Act, it being a suit by a ward, who 
has attained majority, to set aside the transfer of property by his 
guardian, viz., the mother. The period of limitation is three years 
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and begins to run from the date “when the ward attained ma- 
jority”. As Sheonandan was one of the wards of the mother Su- 
mari, prima facie, he should have, in his own right, a period of 
three years from the date of his attaining majority for the institu- 
tion of a suit like the present one. 


The second ground on which the plea of limitation ought not 
to have been allowed to succeed is this. In a joint Hindu family 
every member, ordinarily, claims for himself. When a father alien- 
ates property, every one of the sons has a right to impeach the 
transfer, if it is not binding on the family. It is an individual right 
and is enjoyed severally by each of the joint members of the family. 
Section 7 of the Limitation Act applies where any suit has to be 
brought “jointly” by several persons. A suit by one of several 
sons of a Hindu father, who has transferred the property, would 
be maintainable, without the other sons joining in the suit. It 
cannot, therefore, be said that the right to sue is claimed ‘jointly’ 
by the several sons of a father, who alienated the joint Hindu 
family property. Further the use of the words “a discharge can 
be given without concurrence of such person” indicates that the 
Section is applicable to cases like a debt where the question of dis- 
charge may arise. Here there is no question of discharge. The 
mother on behalf of the minors and the eldest brother alienated 
the property. If the head of the family (Debi Prasad at the 
time) could give a discharge within the meaning of Section 7 of 
the Indian Limitation Act, no suit whatever could lie at the ins- 
tance of the younger brothers of Debi Prasad. We are of opi- 
nion that no question of giving a discharge arises in the present 
case, 

Cases in this Court (see 8 A. L. J. R. 733 at pages 735 and 
736) have established that a son can impeach his father’s aliena- 
tion, although other members of the family including the elder 
members have agreed to such transfer. It is true that in the Full 
Bench case of Hori Lal v. Munman Kunwar it was laid down that. 
in a litigation, the head of a joint Hindu family governed by the 
Mitakshara represents the other members of the family. But that 
is altogether a different matter. It is not the case that any suit in 
respect of the subject-matter of the present litigation had been 
brought by Nandan, and it should be taken for granted, in the 
absence of any evidence to the contrary, that Nandan represented 
his own and his younger brother’s interest. On the other hand, 
this is a question of individual rights, and although Nandan may 
be willing not to impeach the previous transactions, Sheonandan, 
the present plaintiff, may be minded otherwise. 

In the case of Ganga Dayal v. Mani Ram the certificated guar- 
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dian of two Hindu minors sold certain property of theirs without 
the sanction of the District Judge. The elder brother attained 
majority but did not impeach the transfer. When the younger 
brother attained majority, he instituted a suit to impeach the 
transfer. It was held that the suit was not barred by limitation. 
This case was followed in an unreported cas‘, Udai Parkash v. Udei 
Ram’ by a Bench of this Court. The learned Judges repelled the 
contention that Section 7 of the Limitatio) Act was a bar to the 
suit. The contention: was noticed by the learned Judges in the 
following language:— : 
The next question is that of limitation. The court below re- 
lying on a certain decision of the Madras High Court has found 
that because Fateh Singh, the elder brother of the present plaint- 
iffs, could have instituted a suit contesting the whole of this 
alienation and did not do so within three years of his attaining 
majority, time had begun to run as against all the plaintiffs from 
the date of Fateh Singh attaining majority, and the suit when 
brought was statute-barred. 

The learned Judges then considered the case of Genga Dayal 
v. Mani Rem and held that it laid down the correct law and the 
law that was applicable to the circumstances before the learned 
Judges. ‘There was an appeal against the decision of this Court 
before their Lordships of the Privy Council, and the decision is 
reported, It will be found in I. L. R. 48 All. 152. The ques- 
tion of limitation was again urged before their Lordships of the 
Privy Council, and the plea was repelled. Their Lordships did not 
discuss the plea but said, “On the question of limitation their 
Lordships concur with the High Court.” We take it that their 
Lordships entirely approved of the decision of this Court on the 
paint of limitation, which involved a consideration of Section 7 
of the Limitation Act of 1908. 

In this state of the authority of this Court and of the Privy 
Council, we are not disposed to decide in accordance with the view 
that prevails in Bombay. The learned single Judge relied on Bapu 
Tatya v. Bala Revji' which does not seem to have taken notice of 
two earlier decisions to the contrary in the same Court, in I. L. R. 
41 Bom. 102 and 43 Bom. 487. 

We, therefore, hold that the suit was not barred by limitation. 

This disposes of the judgment of the learned single Judge of 
this Court. ‘The question then remains whether we should remand 
the case to the lower appellate court. But on considering the judg- 
ment of the lower appellate court we find that it has decided all the 
questions that were raised before it, in a careful judgment. Two 
points were urged before us, namely, the right of privacy claimed 
by the plaintiff was not considered by the lower appellate court, 
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and that the decision of the lower appellate court as to legal neces- 
sity should not be accepted. 

On the first point it appears to us that the plea was not 
pressed before the lower appellate court. It was negatived by 
the court of first instance. The lower appellate court has given 
a careful judgment, and it framed no less than six distinct and 
clear issues on the several points it had to decide. If the question 
of right of privacy had been raised before it, we are sure that it 
would have been considered by it. We cannot, therefore, allow 
this question to be raised again. 

On the question of necessity, the learned counsel for the ap- 
pellant has relied on the case of Nandan Prasad v. Abdul Aziz’. 


‘ It has been urged that as in the second of these two sale deeds, 


Mst. Sumari did not describe herself as the guardian of her minor 
sons, it is not open to the courts to consider whether the minors 
were really benefited or not by the transaction, and whether Mst. 
Sumari was or was not actually dealing with the property as the 
guardian of her minor sons. We have had the sale deed read out 
to us. We do not find anywhere that Mst. Sumari purported to 
make the transfer as the owner of the property. Indeed she did 
not give herself any particular character in the document. Only 
a year ago she had transferred a portion of the property as the 
guardian of her minor sons. We are, therefore, not bound to 
take the view that Mst. Sumari, in executing the document of 
1909, was taking up an attitude which was contrary to the in- 
terest of her minor sons, This view of the sale deed would dis- 
tinguish the case of Nandan Prasad v. Abdul Aziz. The techni- 
cal plea, therefore, taken by the learned counsel for the appellant 
on this point cannot succeed. 

There is one other point, which ought to be noticed, and it 
is this. The respondent Muhammad Saddiq died more than 
three months ago, and.his legal representatives have not been 
brought on the record. It was urged on behalf of the respondent 
that the whole appeal had abated. On looking at the written 
statement filed by Muhammad Saddiq we find that he disclaimed 
all title to the property. He said that the other defendant in the 
suit, namely, Muhammad Saddiq’s wife, the defendant No. 1, 
Mst. Tahira, was the sole owner of the property. In the cir- 
cumstances, we do not think that the death of Muhammad Saddiq 
and the fact that his legal representatives, namely, those (if any) 
other than his wife were not brought on the record, do not, in 
any way, affect the merits of the appeal. The preliminary ob- 
jection, therefore, fails. 

In the result, the appeal fails and is dismissed with costs. 


Appeal dismissed 
'L L R. 21 AN 372 
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RAM DEI MISRAIN (Plaintiff) Crm. 
verses 1930 
JURAWAN MISIR anD oTHERs (Defendents)* April 17 
Civil Procedure Code, Order XXII, Rule 4—Death of one of several de- aan 


fendants—Legal representatives not impleaded in time—Sult abates Naraz- 
only against the deceased defendant—When suit liable to dismissal ULLAH, J. 
—Order I, Rule 9—Scope of. 

The conjoint effect of Order XXII, Rule 4, Order I, Rule 9 
and of the rule of law that a suit must be dismissed in the ab- 
sence of parties whose rights are necessarily and inevitably to be 
affected by the relief to the plaintiff being granted, is that the suit 
cannot abate as a whole in co. ce of the death of one of ° 
several defendants and of his | representatives not being im- 
pleaded in time, that it abates only against the deceased defend- 
ant and the position is virtually one of non-joinder of such de- 
fendant. If the Court can deal with the matter in controversy 
between the parties before it and can grant to the plaintiff a re- 
lief as against the surviving defendants without prejudicing the 
rights of the legal representative of the deceased defendant, it shall 
do so. If it is not possible to do so the suit has to be dismissed— 
in such cases, the suit is liable to dismissal not because the suit 
has abated under Order XXII but because the suit cannot be pro- 
perly heard or disposed of without prejudicing the rights of ne- 
cessary parties; and it is a misnomer to characterise the dismissal 
under such circumstances as an abatement of the suit in its en- 
tirety. 

Nerain Das v. Sheo Din, A. L R. AlL 26, 234, Wajid Ali Khan 

Puren ‘Singh, I. L. R. 47 AIL 1001925 A. L R. 108—22 

L. J. R. 994, Bikramejit Rai v. Mabent Darshan Das, 

1925 A. I. R. 141=22 A. L. J. R. 1033, Sheo Chand Misra v. 

Sits Rem, 1927 A. I R. AIL 331, Mather Singh v. Abbai Nenden 

Prasad, A. I. R. 1927 AlL 543=25 A. L. J. R. 489, Mabadeo 

Singh v. Talib Ali, I. L. R. 50 All. 792 (F.B.), Ambika Prasad v. 

Jhinak Smgb, 1923 A. L R. AIL 211=21 A. L. J. R. 91 and 
Faqire v. Hardewa, 26 A. L. J. R. 217 (F.B.) referred to. 

Order I, Rule 9 is confined to cases where the court can deal 
with the matter in controversy with regard to the rights and in- 
terests of the parties before it. Madbo Rom v. Jagat Singh, 52 
L C. 18 (AlL), Genden Lal v. Babu Rem, 9 A. L. J. R. 86 
referred to. 

SECOND APPEAL from a decree of MAULYI MUHAMMAD Ju- 
NAD, Second Additional Subordinate Judge of Gorakhpur, re- 
versing a decree of Basu Suro Haraxu Lat, Munsif of Deoria. 

A. Senyal for the appellant. 

*S. A. 1406 of 1927 
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Peary Lal Banerji and Ambika Prasad Pandey for the res- 
pondents. 

The following judgments were delivered:— 

Sen, J.—This is a plaintiff's appeal arising out of a suit for 
possession and mesne profits. Three kinds of property were em- 
braced in the claim; (4) zamindari share to the extent of 3 pies 
63/, chhataks each in mouzas Reoli and Bhita; (b) mortgagee 
rights in 2 pies 2 chhataks of Reoli and (c) certain cultivatory 
holdings set out at the foot of the plaint. The last named item, 
by an oversight, has been omitted in the translation of the plaint 
as contained in the paper book. 

Musammat Ram Dei Misrain executed a zar-i-peshgi lease of 
these properties in favour of Ram Lochan Misra, defendant No. 7, 
on June 25, 1919, for five years. Under the terms of this ins- 
trument, she reserved to herself the right to cancel the lease by 
giving a month’s notice to the lessee. Surju Misra, defendant 
No. 1, pre-empted the lease, on June 28, 1920. Mysammat Ram 
Dei gave a notice to Ram Lochan Misra, the original lessee, and 
Surju Misra, the pre-emptor, intimating thereby that she had put 
an end to the lease and asking for possession. Surju Misra did 
not surrender possession. Ram Lochan Misra gave up possession 
of the cultivatory holdings but the defendants second party, name- 
ly, Jurawan Misra, Dwarka Misra, Birna Misra, Bholi Misra and 
Ram Sarup Misra took forcible possession of the cultivatory hold- 
ing; hence the suit for possession and damages. 

Plaintiff’s claim for possession and mesne profits relating to 
the zemindari shares in Reoli and Bhitha and the mortgagee rights 


‘in Reoli have been decreed. The defendants have submitted to the 


decree. This part of the claim therefore need not be canvassed 
any further. 


As to the cultivatory holdings, the defendants second party 
put in a joint written statement and contended that they had been 
in possession of the plots in controversy in their own rights for a 
long time (vide paragraph 2 of the additional pleas in the written 
statement) and that the plaintiff neither had nor has any culti- 
vatory holding nor were these defendants in possession of any 
cultivatory holding of the plaintiff. They also repudiated the claim 
as to damages which they described as “a mountain of falsehoods”. 

During the progress of the suit, Jurawan Misra, defendant 
No. 2, was examined and he supplemented his pleadings by a state- 
ment that he and his associates were the sub-tenants of the plaint- 
iff. As a result of this statement, the court directed the defend- 
ants second party under Section 202 of the Agra Tenancy Act 
(Act II of 1901 local) to institute a suit in the revenue court to 


ALL. J. BR à HIGH COURT 859 


have the question of the alleged tenancy determined by the said 
court. Out of the five defendants, defendants Nos. 2 to 4, name- 
ly, Jurawan Misra, Dwarka Misra and Birna Misra, instituted a 
suit in the revenue court. The other two defendants, Bholi Misra 
and Ram Sarup Misra, did not join in the suit. The trial of the 
suit in the revenue court lasted for an unconscionably long time. 
During the progress of the trial Bholi Misra and Ram Sarup Misra, 
defendants Nos. § and 6, died. The exact time of their death js 
not known. In the statement of Mst. Ram Dei recorded under 
Order 10, Rule 1 of the Code of Civil Procedure on April 12, 1927, 
she stated that Bholi Misra and Ram Sarup Misra fell ill during 
the Holi season and died in Chait 2 or 3 years ago. She further 
stated they died 3 years after the suit had been filed and that they 
lived together and cultivated jointly. 

The legal representatives of Ram Sarup Misra and Bholi Misra 
were not brought on the record within the statutory period of 
limitation. 

. The revenue court held that the defendants Nos. 2 to 6 were 
not tenants or sub-tenants of the plaintiff but that they were tres- 
passers. 

No distinct issue was framed by the trial court as to how far 
the plaintiff’s claim relating to the cultivatory holding was affected 
by the death of Bholi Misra and Ram Sarup Misra, their legal re- 
presentatives not having been brought on the record. Certain por- 
tions of the judgment are vague and very far from being satis- 
factory: 

Defendants Nos. 5 and 6 ere said to be dead and no legal repre- 
sentative has been brought on the record, the names of § and 6 
shall be struck off from the plaint as regards that the suit must 
be considered to have abated; defendant No. 7 is also dead and his 
name too shall be struck off. It should, however, be remembered 
that the defendants Nos. 5 and 6 had not filed the suit in the 
revenue court. The revenue court suit had been filed only by the 
defendants Nos. 2 to 4 and hence the striking off the names of 
defendants Nos. 5 and 6 does not harm to (sic) the plaintiff. 

Nothing turns upon the death of defendant No. 7 who was 
only a pro forma defendant. 

The court of first instance gave the plaintiff a decree for pos- 
session and for Rs.1,083-10-0 which was the amount of mesne 
profits claimed. 

Of the defendants second party, Jurawan Misra, defendant 
No. 2, appealed. He impleaded Dwarka Misra and Birna Misra 
as pro forma respondents under Order 41, Rule 4 of the Code of 
Civil Procedure. 5 

The point principally urged in the lower appellate court was 
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that during the pendency of the suit, Bholi Misra and Ram Sarup 
Misra having died and that no proceedings relating to substitution 
of names having been taken in time, the claim of the plaintiff- 
respondent had abated against all the defendant-appellants. ‘The 
appeal was heard by Mr. Muhammad Junaid, Second Additional 
Subordinate Judge of Gorakhpur. He gave effect to that contention 
and held that the plaintiff’s suit abated as a whole by reason of the 
non-substitution of the heirs of Bholi Misra and Ram Sarup Mjsra 
within the time allowed by law. 

Plaintiffs impugn the correctness of the aforesaid decision. 

There is no legislative authority for the proposition that where 
one out of several defendants dies and his legal representative is 
not brought on the record within the time allowed by law, the 
suit abates as a whole. 

Section 368 of Act XIV of 1882 had given rise to a number 
of conflicting decisions. That Section was worded as follows:— 

Where the plaintiff fails to make such an application within the 
period prescribed therefor the suit shall abate. 

Ex facie, the language of this Section was very wide and ‘was 
open to the construction that under given circumstances, the suit 
abated as a whole. It is significant that Section 368 has been re- 
moulded and recast in Act V of 1908 and the phraseology of the 
corresponding section (Order 22, Rule 4, Sub-rule 3) is very 
different. 

Where within the time limited by law no application is made un- 

der Sub-rule 1, the suit shall abate es against the deceased defend- 

ent. 
Order 22 of the Code of Civil Procedure is the only enactment of 
law which contains any provisions as to abatement of suits by rea- 
son of the death of the plaintiff or the defendant during the pen- 
dency of the suit where his legal representative has not been substi- 
tuted within the time allowed by law. Under Order 22, Rule 3, 
Sub-rule 2 

The suit under similar circumstances shall abate so far as the de- 

ceased plaintiff is concerned. 
Under Order 22, Rule 11 the rules of this chapter are applicable 
to appeals. The word “plaintiff” and the word “defendant” in- 
clude an appellant and a respondent and the word “suit” an appeal. 
To hold that the whole suit or the entire appeal abates is not only 
unsupported by statute but is in the teeth of the clear provisions 
of Order 22. 

Order 1, Rule 9 of the Code of Civil Procedure would also 
point to the conclusion that a suit is not to be defeated merely by 
reason of non-joinder of parties. It follows that the court has 
in every suit to deal with the matter in controversy as regards the 
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rights and interests of the parties actually before it. There may 
be cases where the joinder of a party is a matter of expediency. 
There are other cases where the presence of a party is essential for 
the progress of the suit. The dismissal of a suit for non-joinder 
of a party whose presence is imperative and essential for the trial 
of the suit and for the determination of rights and interests of all 
persons concerned is a very different thing from an abatement 
within the purview of Order 22 of the Code of Civil Procedure. 
Order 22 expressly provides for an abatement of the suit against 
a deceased plaintiff or a deceased defendant or against a deceased 
appellant or a deceased respondent. It does not provide 
for the abatement of the suit against all the other parties who are 
present before the court. The rights and interests of such parties 
should be and have to be adjudicated upon the merits. It is pos- 
sible, however, to conceive cases where by reason of the absence 
of necessary parties, there cannot be a proper adjudication or trial 
of the suit or of the appeal. The absence of such parties is cal- 
culated to prejudice the trial. Where the suit is instituted at the 
instance of trustees, executors or co-owners or the suit is of the 
nature of partition, of rendition of account, or of dissolution of 
partnership or where the suit is directed against joint tenants or 
joint tort feasors, the absence of a particular person from the ori- 
ginal suit or failure to substitute the names during the pendency 
of the suit or of the appeal may be fatal. By reason of his absence 
from the array of parties such person cannot be bound by the de- 
cision passed in the suit. In his absence, the rights and interests 
of the persons who are actually before the court cannot be pro- 
perly and finally determined. In such cases, the suit is liable to 
dismissal not because the suit has abated under Order 22 of the 
Code of Civil Procedure but because the snit cannot be properly 
heard or disposed of without prejudicing the rights of necessary 
parties. There can be no rule exhaustive enough to cover all pos- 
sible cases. Much would depend upon the frame of the suit, the 
nature of the cause of action and the relief clatmed. 


Where upon the death of a defendant the right to sue does 
not survive, the claim abates as a whole. Actio moritur personalis 
cum persona. 

Where a suit has been instituted by the plaintiffs jointly or 
is directed against several defendants, cases may occur in which 
the several plaintiffs or defendants have defined and distinct rights. 
Where the right of the plaintiffs and the defendants is ascertained 
or ascertainable, the death of one or more of them cannot cause 
the abatement of the entire suit. The suit can only abate with 
reference to such of the plaintiffs or defendants whose legal re- 
presentatives have not been substituted on the record. This cannot 
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lead to any anomaly. There can be no conflicting or contradictory 
decrees by reason of the adjudication of the claims for or against 
parties who are ‘actually before the court. The adjudication re- 
lates to property which is distinct and there is no community of 
interest in such cases between the parties who are actually before 
the court and those who are not, namely, the legal representatives 
of the deceased. 


In cases falling under this category, it could not be said that 
the decree passed by the court is incapable of execution. 


It should be borne in mind that where a plaintiff or a defend- 
ant dies during the pendency of the original suit in the trial court, 
there cannot be any possibility of two conflicting decrees. 

The learned counsel for the respondents has taken this Court 
through a long string of decisions:—Nerain Das v. Sheo Dir; 
Wajid Ali Khan v. Puran Singh’. This case went on appeal before 
their Lordships of the Privy Council’, who modified the decision 
of Daniels and Neave, JJ. Their Lordships substantially accepted 
the view taken by the Subordinate Judge and observed that 
i they preferred this view to that taken by the majority of the 

learned Judges in the High Court; that in the suit the abatement 
against the deceased plaintiff made it impossible to proceed effec- 
tively with the hearing of the appeal as against the surviving 
plaintiffs and rendered the judgment and decree of the appellate 
court passed in the absence of the representatives of the deceased 
plaintiff a complete nullity so that the surviving plaintiffs were 
entitled to be restored to possession in accordance with the decree 
of the first court along with the representatives of the deceased 
plaintiff. With this view their Lordships were unable to agree. 


Bikramjit Rai v. Mahant Darshan Das’. There was a Letters 


Patent appeal from this decision and the decree passed by Neave, J. 


was modified upon the ground that where the defendants were in 
possession of distinct parcels of land, the death of one did not cause 
an abatement of the entire suit; Sheo Chand Misra v. Sita Ram, 
Matbar Singh v. Abbai Nandan Prasad’ per Wasi and BANER- 
Jt, JJ. This decision was overruled by Lindsey, Mukerji and Iqbal 
Ahmad, JJ.; Mabadeo Singh v. Talib Alf, Ambika Prasad v. Jhinak 
Singh’ and Faqira v. Hardewa’. 

Suits by or against members of a co-parcenary body governed 
by the Mitakshara school of Hindu Law rest upon a different prin- 
ciple. So also do suits relating to pre-emption. 

Tt will serve no useful purpose to analyse or comment upon 
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in detail either the authorities referred to above or other decisions 
of the Indian High Courts. Some of these decisions are conflict- 
ing. There are others which may be taken to have been decided 
with reference to the facts peculiar to them. 

It may be incidentally mentioned that in paragraph 5 of the 
memorandum of appeal in the lower appellate court Jurawan Misra 
pleaded as follows: 


If the court does not consider the claim of the plaintiff to have 
abated against all the defendants-appellants, still it has abated 
against Bholi Misra, defendant No. 5, Ram Sarup Misra, defend- 
ant No. 6, Ram Lochan Misra, defendant No. 7. The appel- 
lants are not liable to pay damages in respect of the lands in the 
possession of the aforesaid -persons, that is, the appellants are not 
liable for more than their share of the damages. 

The above would suggest that the defendants Nos. 2 to 6 were in 
possession of specific portions of the cultivatory holding. 


Musammat Ram Dei claimed a joint decree against defendants 
Nos. 2 to 6. The complaint against them was that they had 
joined in a trespass. It is not clear from either the plaint or the 
written statement as to whether the defendants Nos. 2 to 6 were 
jointly in possession of the entire cultivatory holding or whether 
they were in possession of specific plots or specific areas. It is 
also not clear from the pleadings whether Bholai Misra and Ram 
Sarup Misra deceased were properly represented by the other de- 
fendants, namely, Jurawan Misra, Dwarka Misra and Birna Misra. 
It is not necessary at this stage to express any opinion as to how 
far the claim of the plaintiff for possession and damages relating 
to the cultivatory holding will be affected if the defendants Nos. 2 
to 6 are found to be in possession of the holding jointly or if the 
defendants Nos. 2 to 4 do not represent the deceased defendants, 
Bholai Misra and Ram Sarup Misra. For the proper determination 
of the appeal I think it necessary to remit the following issues:— 

(1) Were defendants Nos. 2 to 6 in possession as plaintiffs’ 
sub-tenants or trespassers? 

(2) Were the defendants Nos. 2 to 6 in joint possession of 
the cultivatory holding or were they in possession of specific areas 
or specific plots? 

(3) Were defendants Bholai Misra and Ram Sarup Misra 
properly represented in the action by the remaining defendants, 
namely, Jurawan Misra, Dwarka Misra and Birna Misra? 

Parties may be permitted to adduce fresh evidence. 

NIAMATULLAH, J.—I am in entire agreement with my learned 
colleague in his conclusion and in the reasons on which it is based. 
I desire only to emphasise one of those reasons as it appears to me to 
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conclude all argument to the contrary. 

Before the passing of the Code of Civil Procedure of 1908 
failure to implead the legal representatives of a deceased defend- 
ant entailed, in many cases, the abatement of the whole suit, as 
Section 368 of Act XIV of 1882 expressly laid down that “the 
suit shall abate”. Indeed a literal construction of that Section 
made it arguable that in every case the suit should abate in its 
entirety. This view did not find favour for obvious reasons and 
it was made to depend on the circumstances of each case whether 
the suit should be deemed to have abated partially or as a whole. 


The Code of 1908 introduced a material change in so far as 
abatement of a suit as a whole is concerned. Order XXII, Rule 
4 provides in express terms that “the suit shall abate as against 
the deceased defendant” only. No suit can, therefore, abate 
in its entirety in cases where there are more than one defendant, 
not being pro forma, and one of them dies and the plaintiff fails 
within the period of limitation to make his legal representatives 
parties to the action. It may be that substantially the same re- 
sult follows by operation of another rule of law, viz., that a suit 
must be dismissed if, having regard to the nature of it, the relief 
claimed therein cannot be granted in the absence of parties whose 
rights are to be inevitably affected by such relief being granted. 
The aid of Order 1, Rule 9 cannot be invoked under those cir- 
cumstances. The rule that 

no suit shall be defeated by reason of non-joinder of parties, and 
the court may in every case deal with the matter in controversy 
so far as regards the rights of and interests of the parties ac- 
tually before it 
is confined to cases where the court can deal with the matter 
in controversy with regard to the rights and interests of the parties 
before it. Madho Ram v. Jagat Singh” and Gendan Lal v. Babu 
Rams” are instances on which the suits had to be dismissed for want 
of necessary parties in spite of Order 1, Rule 9. In the second 
of these cases some members of a joint Hindu family were not made 
parties to a suit on mortgage sought to be enforced against the 
family and when the objection as to non-joinder was taken the 
suit as against them was barred. It was held that the court could 
not proceed under Order 1, Rule 9, because the interests of the 
members were not separate and distinct and that the whole suit 
should be dismissed. ‘The conjoint effect of Order XXII, Rule 4, 
Order 1, Rule 9 and of the rule that a suit must be dismissed in 
the absence of parties whose rights are necessarily and inevitably 
to be affected by the relief to the plaintiff being granted, is that 
the suit cannot abate as a whole in consequence of the death of 
“52 L C 18 (ALL) T9 A. L. J. R 86 


AL. J. R HIGH COURT 865 


one of several defendants and of his legal representatives not being 
impleaded in time, that it abates only against the deceased defend- 
ant and the position is virtually one of non-joinder of such defend- 
ant. If the court can deal with the matter in controversy between 
the parties before it can grant to the plaintiff a relief as against the 
surviving defendants without prejudicing the rights of the legal 
representatives of the deceased defendant, it shall do so. If it is 
not possible to do so, the suit has to be dismissed.. It is a misnomer 
to characterise the dismissal under such circumstances as an abate- 
ment of the suit in its entirety. It is not a different way of ex- 
pressing the same idea. Cases are conceivable in which the differ- 
ence is one of substance. Abatement under Order XXII of the 
Code of Civil Procedure completely bars a suit on the same cause 
of action (Order XXII, Rule 9). Dismissal for want of neces- 
sary parties may not bar another suit on the same cause of action 
if differently framed and brought for a relief which can be granted 
against the surviving defendants without prejudicing the rights 
of the legal representatives of the deceased defendant. It is not 
necessary for the purposes of the present appeal to pursue this as- 
pect of the case any further. The effect of non-joinder of the 
legal representative of the deceased defendants is therefore an abate- 
ment of the suit as against them only. How far the absence of 
their heirs from the array of parties will affect the right of the 
plaintiff to obtain relief against the surviving defendants will de- 
pend on the circumstances of the case. The issues which my 
learned colleague proposes to remit relate to such circumstances. 
I therefore concur in his order remitting those issues for trial and 
findings. 

By THE Cournt—The case is remanded under Order 41, Rule 
25, to the lower appellate court for findings on the following 
issues :— 

(1) Were the defendants Nos. 2 to 6 in possession as plaint- 
ifs sub-tenants or trespassers? 


(2) Were the defendants Nos.’ 2 to 6 in joint possession of 
the cultivatory holding, or were they in possession of specific areas 
or specific plots? ; i 

(3) Were defendants Bholai Misra and Ram Sarup Misra 
properly represented in the action. by the remaining defendants, 
namely, Jurawan Misra, Dwarka Misra and Birna Misra? 

The parties shall be at liberty to adduce such evidence as they 
may be advised to produce. The findings should be returned 
within three months, after which the usual ten days shall be al- 
lowed for objections, if any. 

Case remanded 
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KING-EMPEROR THRoucH SIRAJUDDIN (Applicent) 
‘ versus 
JIWAN SINGH and orners (Opposite perties)* 
Criminal Procedure Code (Act V of 1898), Sec. 107-—Offence under 
—Proof of danger of breach of peace sufficient—Proof of overt act 
towards breach of peace not necessary. 

In order to bind over persons under Sec. 107 of the Criminal 
Procedure Code it is sufficient to prove a danger of the breach of 
the peace and it is not necessary to prove that the accused were 
guilty of some overt acts towards a breach of the peace. Mathura 
Sabu v. Emperor, Cr. L. J. Vol. 17, 484 and Joti Serup v. Emperor, 
A. I. R. 1926 Lah. 689 referred to. 

In a criminal case, if the accused persons, seeing proceedings 
under Sec. 107 against them pending, attempted to commit a 
breach of the peace, such evidence would be the best evidence 
to prove their intention to commit a breach of the peace. 

CRIMINAL Revision from an order of Basu Kasra Prasab, 
Sessions Judge of Moradabad. 

S. Mubemmad Husain for the applicant. 

Vishwa Mittra for the opposite parties. 

The following judgment was delivered by 

DataL, J.—I feel considerable difficulty in deciding this mat- 
ter because both the subordinate courts have gone wrong in certain 
particulars. They have differed in opinion. The trial magis- 
trate was of opinion that the opposite party should be bound over, 
while the appellate court discharged the order of the magistrate. 
The magistrate has made the mistake so often commented upon 
by this Court of treating all the accused in a lump without 
discrimination and without an attempt to discover which of them 
was likely to commit a breach of the peace. After reading the 
evidence I have not the slightest doubt that Sirajuddin is in some 
danger of being submitted to physical force by some of the Jats 


of his village. ‘The difficulty exists in the confusion caused by 


the trial court treating all the accused persons as if they formed 
one single individual. ‘The appellate court has gone wrong in 
his opinion that to bind over persons it is not sufficient to prove 
a danger of the breach of the peace but further it must be proved 
that the accused were guilty of some overt act towards a breach 
of the peace. There is no such necessity, and I emphatically dis- 
agree with any such opinion expressed by any High Court. The 
ruling referred to by the sessions court, Methure Sabu v. Emperor 
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is not available in this Court. Counsel for the opposite side has 
referred me to a Lahore ruling, Joti Serup v. Emperor’, in which 
such an opinion may be said to have been expressed by a Sessions 
Judge. There is no opinion of the High Court. The Sessions 
Judge’s opinion is merely by the way as to the absence of any single 
overt act and no principle is laid down by the High Court. An 
overt act towards a breach of the peace would be a substantive 
offence to be dealt with under the Indian Penal Code. Section 107 
is one appearing in a chapter devoted in the Criminal Procedure 
Code to the object of preventing a breach of the peace, and to 
prove the existence of circumstances which may lead a reasonable 
man to apprehend a breach of the peace it need not always be ne- 
cessary to prove also an overt aet towards a breach of the peace on 
behalf of any of the accused. The learned Judge has further 
expressed other opinions with which I entirely disagree. He was 
of opinion that if the complainant was assaulted and beaten dur- 
ing the proceedings that would not be any evidence to 
bind over the opposite party because such evidence as existed at 
the time of the institution of the proceedings could only be used. 
This will be taking a very narrow view of criminal responsibility, 
and it is obvious that the learned Sessions Judge’s mind was dwell- 
ing on circumstances which would ba considered in a civil suit 
where a cause of action that accrued subsequently to the filing of 
the suit would not be noticed by a civil court. In a criminal 
case, if the accused persons, seeing proceedings under Sec- 
tion 107 of the Code of Criminal Procedure against them pend- 
ing, attempted to commit a breach of the peace, such evidence 
would be the best evidence to prove their intention to commit a 
breach of the peace. I am thus in disagreement with the general 
view taken by both the subordinate courts, and I have got to arrive 
at a decision independently on the evidence on the record. ‘That 
evidence has satisfied me that though the mosque was -built a long 
time ago there is friction at present between the complainant and 
the Jats over the taking out of some Hindu procession. Rightly 
or wrongly the complainant as Imam of the mosque objects to the 
procession, while the Jats appear to be keen on taking one out. 
There is an existing source of dispute. This was further proved 
by a dead pig, an animal suffering under particular contempt of 
the Mohammedans, being left in the mosque. There is certainly 
a danger of the breach of peace, and that danger exists in re- 
ference to the complainant and is likely to proceed from the Jats of 
the village. My difficulty, however, is to discover the persons 
among the accused who are likely to commit such a breach. As I 
have already pointed out, the trial court has treated the cases of 
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all the opposite parties in a lump. The complainant has men- 
tioned different persons at different times as bearing a grudge 
against him. So far as I can make out the only persons who are 
definitely mentioned out of the accused are Jaggu, Sheonath and 
Indar about whom he made a report to the police on February 16, 
1926. No doubt the report was made a long time ago, but the 
same dispute is still simmering. They are the only persons out of 
the accused about whom it could be definitely said that they are 
among those Jats who contemplate a breach of the peace. I can- 
cel the order of the Sessions Judge with regard to Jaggu, Sheonath 
and Indar and restore the order of the magistrate with regard to 
them. ‘The bonds and sureties given by them shall again become 
operative. As to the rest, I do not find definite individual evi- 
dence against them and I dismiss the application for revision as re- 


-gards them. 
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SULEMAN AND ANOTHER (Defendants) 


versus 
ABDUL LATIF and ornHers (Plaintiffs) * 
Contract Act, Sec. 254—Partnership—Suit for dissolution and accounts 
—Over-drawings by e periner—Interest not to be charged unless 
a contrery case is made ont—Interest to be only allowed from the 
date of final decree. 

In a suit for dissolution and accounts of partnership, the ordi- 
nary rule is that a partner is not charged with interest in res- 
pect of over-drawings. The interest should only be allowed to 
the plaintiffs from the date of the final decree by which any 
amount is found due from the defendants to the plaintiffs. 

APPEAL from a decision of the Court of the Judicial Com- 
missioner of Sind. 

A. M. Dunne, K.C. and W. Wallach for the appellants. 

L. deGruyther, K.C. and S. Hyam for the respondents. 

The following judgment was delivered by 

Lorp RussELL oF KnLowen —The action in which these 
appeals arise is a partnership action in which the plaintiffs claimed 
(a) a decree for dissolution, and (b) that the accounts of the part- 
nership be taken. Other relief was claimed in the following 
terms: 

(c) That sums found due to the plaintiffs by the defendants 
be ordered to be paid by them. 

Up to 2 point the facts are not in dispute. The plaintiffs, 
*P: C. A. 55 of 1929 
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or their predecessors-in-title, had for some years before 1902 carried 
on a business in Karachi, as partners, in the firm name of A. Haji 
Dossal & Sons. In the year 1902 the firm acquired a business of 
dealing in arms and ammunition, which originally belonged to one 
A. Haji Tar Mahomed and which in 1902 was being carried on by 
his son Haji Hamad. The firm having acquired the said business, 
carried it on as a branch or department of their general business 
which they continued to carry on in their firm name, A. Haji 
Dossal & Sons. At the time the arms and ammunition business 
was acquired, the defendants (who were relations of Haji Tar 
Mahomed and Haji Mahomed and had worked in that business) 
became associated with the firm, and so continued in association 
with the firm until the dissolution decreed in this action. It is at 
this point that the facts cease to be undisputed, the principal issue 
in the action being as to the position occupied by the defendants 
in relation to the arms and ammunition branch or department from 
1902 onwards. F 


The contention of the plaintiffs was that from 1902 to 1907 
the defendants were employed as paid servants of the firm, that 
from 1907 to 1911 they were partners in the business of the arms 
and ammunition branch or department with a 2 annas share on 
the profits and losses of the said business, and that from the be- 
ginning of 1912 onwards their share was increased to 4 annas. The 
defendants contended that they were partners throughout with a 
commencement of 1912 onwards. 

2 annas share from 1902 to 1911, and an 8 annas share from i 

The action was heard in the Court of the Judicial Commis- 
sioner of Sind, the Court having framed the following issues:— 

1. Is the suit not maintainable? l 

2. On what terms did the defendants work in the business 
from 1902 to 1907? 

3. What shares did the defendants possess in the business in 
suit and for what periods? ; 

4. To what amounts are the plaintiffs entitled on the accounts? 

The first issue has become immaterial. 

The Additional Judicial Commissioner delivered judgment on 
December 22, 1925, his findings of fact on the second and third 
issues being in accordance with the contentions of the plaintiffs. 


The preliminary decree under the seal of the Court is (so far’ 


as material) in the following terms:— 

It is ordered and decreed that the suit is maintainable and that 
thé share of the defendants in the profits and losses were two 
annas from 1907 to 1912 and thereafter four annas upto 1922 
when the defendants ceased to be active members in the firm. 
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It is further ordered that issue No. 4 be referred to Court 
Commissioner to take accounts and report within two months. 

The reference of issue No. 4 to the Court Commissioner ap- 
pears to their Lordships necessarily to involve the taking of the 
partnership accounts by that official in the manner customary when 
a partnership is dissolved by the Court. 

In the course of his judgment the Additional Judicial Com- 
missioner directed that the accounts should be taken from 1907, 
but that nothing was to be taken into account as regards goodwill. 
He made no provision as to costs, which he said would be provided 
for in the final order. 

An appeal was presented against this preliminary decree, and 
judgment was delivered thereon by the appellate court on June 13, 
1927. As regards the principal matter of dispute the appellate 
court used the following language:— 

After careful consideration of the evidence we have come to 
the conclusion that the findings on these issues should be that 
the defendants worked as servants from 1902 to 1907, and that 
they worked as 2 annas sharers from 1907 to 1911, and as 4 annas 
sharers from 1912 to 1922 The conclusion at which we 
arrive therefore is that the contention of the plaintiffs is correct 
and that all the conclusions at which the learned additional Judi- 
cial Commissioner arrived as to the shares of the parties, for the 
reasons given by him in his jud t, are correct. 

In addition to the principal issue between the parties the judg- 
ment of the appellate court dealt with certain subsidiary matters 
arising on the accounts, It was stated in the judgment (1) that 
the defendants should not be charged with interest on any draw- 
ings by them in excess of their 2 annas or 4 annas share; (2) 
that in ascertaining the profits of the partnership business nothing 
should be charged against revenue in respect of rent, light, 
municipal rates and the like; (3) that goodwill should be brought 
into account; and (4) that interest at 6 per cent was allowed 
to the plaintiffs “from the date of the plaint on the decretal 
amount found due to them.” As regards costs the appellate 
court, having regard to the special circumstances of the case, con- 
sidered that each party should bear his own costs of all the pro- 
ceedings up to that time. 

The decree made on the appeal runs thus:— 

It is ordered and decreed that the case should be sent back 
to Commissioner who should go into the question of goodwill and 
decide what the goodwill of the business amounted to and award 
to the defendants 4 annas share of that goodwill with interest 
from the date of the dissolution of the partnershi and it is fur- 
ther ordered that the defendants are also enti to 4 annas 
share of the assets of the firm at the date of the dissolution of 
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the partnership with interest thereon. 
It is further ordered that each party should bear his own costs 
ut. 


The defendants have appealed to His Majesty in Council 
against that decree and complain of the findings as regards their 
shares in the partnership business and of the allowance of interest 
from the date of the plaint. 

The plaintiffs have appealed by way of cross appeal and com- 
plain of the disallowance of interest on the amounts overdrawn by 
the defendants and of the allowance to the defendants of a share 
in the goodwill of the partnership business or in the assets thereof. 


Counsel for the plaintiffs in the course of the arguments be- 
fore this Board also contended that in ascertaining the profits of the 
partnership business something should be charged against revenue 
in respect of rent, light, municipal rates and the like, but no such 
point is raised by their case on this appeal, and their Lordships are 
therefore of opinion that the instructions by the appellate court 
to the Commissioner in this respect must stand. 

As regards the appeal of the defendants their Lordships find 
that upon the main contention between the parties there are se- 
parate findings of facts by two Courts, which findings are con- 
current and adverse to the defendants, and that no reason can be 
suggested for departing from the ordinary rule applicable in such 
circumstances. The appeal must fail so far as it seeks to reverse 
or alter those findings. In regard to the statement in the appellate 
court judgment that interest was allowed to the plaintiffs from 
the date-of ‘the plaint on the decretal amount found due to them 
their Lordships are unable to accept the correctness of this view. 
This is not an action to recover some debt of which it can be said 
that it was due at the date of the plaint. It is an action to dis- 
solve and wind up the affairs of a partnership; and until the ac- 
counts have been taken it is impossible to say what, if anything, is 
due from any partner to his copartners. In their Lordships’ opi- 
nion interests should only be allowed to the plaintiffs from the 
date of the final decree by which the amount (if any) is found 
due from the defendants to the plaintiffs. 

As regards the cross appeal their Lordships agree with the view 
of the appellate court that the defendants were at the date of dis- 
solution entitled to a 4 annas share of the assets of the partnership 
firm, i.e., the assets properly attributable to the arms and ammu- 
nition branch or department. Among these assets must necessarily 
be included the goodwill attaching to that branch or department, 
and the value thereof must be brought into the accounts. Their 
Lordships realise that in the peculiar circumstances of this case the 
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t 
value may not be either large or easy of ascertainment; but what 
amount should be included is a matter for the Court Commissioner 
to determine upon proper evidence. 

Their Lordships also agree with the decision of the appellate 
court that the defendants are not chargeable with interest on 
overdrawings. No case is made out or even alleged against the 
defendants which would justify a departure from the ordinary 
rule that a partner is not charged with interest in respect of over- 
drawings. 

The net result is that the defendants’ appeal fails in so far as 
it seeks to vary the decree appealed from. It is true that it has 
resulted in obtaining a correction by this Board of the statement 
in the judgment of the appellate court as to the date from which 
interest should be allowed in favour of the plaintiffs in respect of 
any amount found due to them from the defendants, but that state- 
ment formed no part of the decree. The defendants’ appeal upon 
the main dispute has failed. The plaintiffs’ cross appeal has also 
failed. As regards costs the appellate court, in view of the special 
circumstances of the case, exercised their discretion and imposed 
upon each party the liability to bear their own costs up to the 
date of the appellate court decree. Their Lordships see no reason 
for criticising or altering the order so made; indeed, they are of 
opinion that the example may well be followed on the present 
occasion and that the parties may be left to bear their respective 
costs of the appeal and cross appeal. 

Their Lordships have considered whether it is necessary or 
advisable to incorporate in any order to be made on these appeals 
any specific reference to the various matters of detail upon which 
they have indicated their views. They think such a proceeding 
is unnecessary. These matters of detail form no part of either 
of the decrees made in this action, and their Lordships feel no 
doubt that in taking the accounts and working out the rights of 
the parties the judicial authorities in Sind will act in accordance 
with the views expressed in this judgment. 

Their Lordships are accordingly of opinion and will humbly 
advise His Majesty that an order should be made dismissing the 
appeal and cross appeal without costs. 


Appeal dismissed 
T. L. Wilson end Co.—Solicitors for the appellants. 
Berrow, Rogers and Nevill—Solicitors for the respondents. 
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NAWASI BEGAM AND ANOTHER (Plaintiffs) Cvr 


eet 1930 
DILAFROZ BEGAM and otHers (Defendants) * aT 
Mobsmmedan Lew—Dower—Widow in possession iw lien of dower— ——- 
Suit for possession by co-beirs—Decree awarding possession to the Loap Buanns- 
intiff on payment of a specified sum—Widow claimed no interest ee 
and no interest was allowed—Present suit for ession fustiiuted Rowe. or 
by successors-in-interest of the previous plaintiffs—Present plaintiffs Xurowsn 
alleged thet the debt bad been discharged ont of usufrect—Widow Sm Lancetot 
Claimed interest—Cleim for interest was res judicata. MATNNI 
A Mohammedan widow having entered into possession of her 
husband’s property ın lieu of her dower, her co-heirs instituted a 
suit for possession of their share of the inheritance. The widow 
in defence set up her right to remain in possession till her dower 
debt was paid. The parties were at variance as to the amount of 
the dower. The court passed a decree awarding possession of 
the property to the plaintiff on payment of a sum specified in the 
decree, In arriving at this figure, the court did not allow any 
interest to the widow, in fact she had not made any claim in res- 
pect of interest. The sum specified in the decree not having been 
paid, the widow continued in possession. The present suit was 
again instituted by the successors-in-interest of the previous plaint- 
iffs alleging that since the date of that decree dower debt had been 
discharged out of the usufruct of the property and claimed pos- 
session. The widow claimed interest. Held, that no claim for 
interest having been made in the former suit by or on behalf of 
the widow, any claim for interest was res judicata. 
APPEAL from a decision of the High Court of Judicature at 
Allahabad. 
A. Majid for the appellants. 
A. M. Dunne, K.C: and B. Dube for the respondents, 
The following judgment was delivered by 
Lorn BLANEsBURGH— The property which is the subject-mat- gord 
ter of the suit out of which this appeal has arisen belonged to one Blesesburgb 
Abdul Shah, who died on October 9, 1881, leaving him surviving 
his widow Zamani Begam and his cousin Mansur Shah. Accord- 
ing to the Mohammedan Law, one-fourth of the property of the 
deceased devolved upon his widow and three-fourths upon Man- 
sur Shah, while the widow being so entitled took possession of the 
whole of the estate in lieu of her dower which, as she claimed, 
amounted to Rs.50,000. Thereafter Mansur Shah, having assigned 
a one-half share out of his three-fourths interest to Usman Shah 
*P: C. A. 14 of 1929 
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and Zamani Khan, joined with them in April, 1892, in filing a 

suit against the widow in the court of the Subordinate Judge of 
Farrukhabad, alleging that her dower amounted to no more than 
Rs.1,000, and that it had long ago been discharged from her usu- 
fruct of the estate, and claiming (1) that possession should be 
delivered to them unconditionally of a three-fourths share of the 
estate, and (2) that if any portion of Mst. Begam’s dower was 
found to be due a decree should be passed in their favour for 


possession on payment of the dower due. 


The suit went to judgment. The District Judge by his order 
dated April 17, 1893, decreed it against the widow. She died on 
June 7, 1894, and thereafter an appeal against the decree was pre- 
ferred to the High Court at Allahabad by the present appellants 
who are her heirs and legal representatives. That Court allowed 
the appeal; it held that the dower was Rs.50,000, and on June 2, 
1896; it made the following decree, on which the whole question 


now at issue turns. 


It is ordered and decreed that this appeal be allowed, and in 
modification of [the decree appealed from] it is ordered that the 
plaintiff-respondents do receive possession of the property speci- 
fied in the said decree on payment by them to the defendants-ap- 
pellants of the sum of Rs.35,223 minus the amount of the profits 
arising from the plaintiff-respondent’s three-fourths share of the 
property in the possession of the defendants-appellants from the 
date of the lower Court’s decree upto the date when possession 

~ may be obtained by the plaintiff-respondents, , 

With reference to that decree it is agreed that, in arriving 
at the figure of Rs.35,223 as the sum which had to be paid if the 
widow’s claim to dower was to be extinguished, no interest upon 
the dower in arrear was taken into account; in fact, in that suit 
no claim was put forward either by the widow herself or by the 
present appellants, as her successors-in-interest, that she was en- 
titled to any such interest and the amount to be paid was assessed 
upon the footing that‘no such claim existed.’ 


Now the present suit is brought by a plaintiff who has suc- 
ceeded to an interest in the three-fourths which formerly belonged 
to Mansur Shah. She is therefore his successor-in-interest. Her 
claim is that upon the taking of proper accounts possession may be 
delivered to her of her share of the estate with mesne profits, interest 
and costs, all on the footing that the widow and her representa- 
tives have already been paid in full the amount of .her dower 
through the usufruct of the estate of which she and they have 
had continuous possession. It has, upon that claim, been made 
clear from the discussion which has taken place before the Board, 
that upon the pleadings the only real question which has now to 


A. L. J.R PRIVY COUNCIL 875 


be decided between the parties is whether those representing the 
widow, in taking the account of the amount still remaining due 
in respect of dower, are entitled to charge an interest in respect 
of the period during which dower remain unpaid. Both by 
the Subordinate Judge and by the High Court it has been held 
that no interest can be charged by them if only for the reason 
that no claim for interest was in the former suit made by or on 
behalf of the widow, and that any claim for interest is now res 
judicata. It is agreed that if that view be correct, the appeal must 
fail, whatever view might be taken by the Board of the other 
. reasons assigned by the Courts below for the same conclusion. 
And their Lordships are of opinion that that view is correct. It 
_ is quite clear, as it appears to them, that in the first suit, the 
widow's claim to interest was one which might, and which ought 
to, have been made ground of defence; and under the provisions 
of the Code of Civil Procedure, whereof so much can be asserted 
a suit by the decree in which the parties to the second suit are 
bound (as is the case here) then such a claim may not again be 
reopened in the later suit. It follows that the ap fails, and 
their Lordships will humbly advise His Majesty that it be dis- 
missed with costs, 
Appeal dismissed 
Douglas, Grant end Dold—Solicitors for the appellants. 
Hy. S. L. Polak—Solicitor for the respondents. 


‘HIGH COURT 


NAUBAHAR SINGH anv oruers (Defendants) 
es versus 
QADIR BUX and orters (Plaintiffs)* 


Specific Relief Act (I of 1877), Sec. 42—Suit for declaration of right to 
slenghter cows for food or sacrifice and for injunction restraining 
defendants from offering obstruction—W ben wnaintainable—Right 
to sleughter cows—Exercise of —Limitations of. 

It is the legal right of every Mohammedan to slaughter cows 
as an article of food or for purposes of sacrifice and this right is 
independent of custom (Shebbax Khan v. Umrao Pari, L L. R 
30 All. 181 at 184 followed) and is not lost by mere abstention 
or non-~exercise for a number of years (Chowdhri Mabadeo Prasad 
v. Sheikh Nabi Bux, 25 I. C. 104 followed). The exercise of this 
right is subject to certain limitations which are the result of either 
a compulsory regard for the feelings of other people or upon 
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ground of public expediency so as to prevent a public nuisance or 
a breach of the peace. The exercise of the right is to be regulated 
by the common law principle sic xéert tne ut alienum non leedas. 
Where sacrifices are made within walled enclosures, or where they 
are made with quiet and decency, there can be no- grounds for 
objection. If cow sacrifices offend the Hindus individually or 
collectively, the act cannot be branded as a public nuisance for 
the law makes no allowance for the susceptibilities of the hyper- 
sensitive. Where the declaration of title is necessary for the pro- 
tection of interest, a cause of action may arise from the mere denial 
of title but no suit is maintainable for declaration of’ an abstract 
right. : 

Sheikb Mobemmed Yakub v. Mengru Rai, 7 I. C. 318 approved. 

Where plaintiffs, on behalf of the Moslem community who were 
licensees of the Hindu zemindars who owned the village, sued for 
a declaration of their right to slaughter cows for food or sacri- 
fice and for an injunction restraining Hindus from ever offering 
obstruction to such slaughter and the evidence on the record 
abundantly showed that the Hindus of the village had not only 
serious objection to the killing of the cows in the village but 
itera to interfere with the exercise of the plaintiffs’ right, 
beld: (1) that the suit was maintainable under Sec. 42 of the 
Specific Relief Act. 

Ori Lal v. Md. Yakub, 17 O. C. 354 distinguished. Sheikh 
Md. Yakub v. Mungrs Rei, 7 I. C. 318, Md. Salim v. Rem 
Kumar Singh, 26 A. L. J. R. 1001 and Re Manzur Hasen v. Md. 
Zemma, 52 I. A. 61 referred to. 


(2) The plaintiffs had the right to slaughter cows within 
their houses and in any place within their exclusive possession 
which was not exposed to public view for purposes of daily con- 
sumption and for religious sacrifices on the occasion of Iduz-zuha 
and other festivals provided that they made no noisy or riotous 
demonstrations and provided that in the exercise of such right 
they did not commit a nuisance or infringe any rule of law or 
direction issued or promulgated by the lawfully constituted au- 
thorities relating to the said right. 

(3) License to live for generation must be presumed to per-. 
mit all enjoyments of life by the licensee without restriction. 
Eating meat or beef is such a reasonable enjoyment of life and it 
does not per se injure the rights of others, and if a man has right 
to eat. what he likes, he has also a right to procure it in a legi- 
timate way. 


SECOND APPEAL from a decree of BABU PREo NATH GHOSE, 
First Subordinate Judge of Moradabad, reversing a decree of Basu 
Barry BEHARI Lat, Munsif of Nagina. T 

Kailas Nath Katju and S. C. Das for the appellants. 

M. Waliullah for the respondents, 
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The judgment of the Court was delivered by 

Sen, J.—Rawana Shikarpur is a village in pargana Seohara 
in the district of Moradabad. It has a mixed population of Hin- 
dus and Mohammedans, the latter having the numerical superiori- 
ty. The number of Hindus is about 250 and that of the Moham- 
medans about 1,500. ‘The Mohammedans occupy a compact area 
in the village abadi and their residential quarters are apart from 
the portion inhabited by the Hindus. 

Paucity in number does not however count as a factor indi- 
cating status, influence or prosperity. The village is owned by 
Hindu proprietors. Ranj Phul Kumari, widow of Chowdhri Ranjit 
` Singh, Phul Singh, Sagar Singh, Ram Kumar Singh and Munna 
Singh are some of the zemindars. No Mohammedan is a co- 
sharer in the village. The zamindars realise house rent and bhet 
presents from the reyaya. They also receive manure. They also 
take begar or forced labour but do not realise any artisan’s cess. 

The relation between the Hindus and the Mohammedans ap- 
pears to have been cordial till the close of 1923. About this time, 
a certain amount of disquietude appears to have been caused in the 
minds of the Mohammedan inhabitants of the village by the 
inauguration of the Shudhi movement. The precise details of 
this phase of activity are not ascertainable from the record now 
before us, but the waves appear to have broken upon the Moham- 
medan population and roused it from its dogmatic slumber. As 
a protest and as a measure of retaliation Nanhe, son of Kallu, 
(who is plaintiff No. 3 in this action) slaughtered a cow on May 
30, 1924 on the occasion of the Akika or tonsure ceremony of his 
son. ‘This provoked angry feeling amongst the Hindus. Five 
of them, viz., Sipahi Lal, Lalman, Sher Singh, Shankar Singh and 
Mohan, lodged a report at the police station and finally made a 

complaint in the criminal court under Section 298 of the Indian 
Penal Code. The complaint was after a summary enquiry re- 
jected under Section 203 of the Code of Criminal Procedure. The 
defeat of the Hindus, however, did not depress them. They de- 
termined upon preventing the slaughter of cows at any cost and 
“showed their readiness to commit a breach of the peace”. A 
report was made at the police station by Mohan Chowkidar, Mukhi 
Ram Constable and Sipahi Lal, village headman, that a breach of 
the peace was imminent between the Hindus and Mohammedans 
of this village. Proceedings were initiated on the report of the 
Sub-Inspector under Section 107 of the Criminal Procedure Code. 
As 2 result, 54 Mohammedans and 15 or 16 Hindus were bound 
over to keep the peace. 

The present action was commenced by $ Mohammedan re- 
sidents of Rawana Shikarpur who are all Jolahas by caste. The 
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suit was instituted on February 2, 1925. ït was originally direct- 
ed against 10 Hindus of this village but 12 more defendants were 
added by order dated April 14, 1925. The plaintiffs allege in 
effect that they had a right to slaughter cows within their own 

premises in the village as being articles of their daily food as also 
fe Qurbani or sacrifice on the occasions of marriages and deaths 
in their families and for celebration of festivals such as the Iduz- 


- zuha. They claim this as a right belonging to them in their per- 


sonal capacity as also as being members of the Mohammedan com- 
munity which is enjoined by its religious texts to sacrifice cows as 
a matter of religious merit. They complained that the said right 
had been invaded in consequence of the act of some of the Hindus 


` of the village which has already been referred to. It was sug- 


gested that the act in question was prompted by the co-operation 
of the Hindus of the village, who were jointly and severally res- 
ponsible for the slaughter of kine being prevented in the village. 
It was contended that the Hindus had not only denied their right 
to slaughter cows but had “all along been offering obstruction and 
interference and showing threatening demeanours”. "This com- 
pelled the Mohammedans to desist from slaughtering cows, as they _ 
were apprehensive that if they acted otherwise they were bound to 
be criminally prosecuted. 

The plaintiffs allege that they with the rest of the Moham- 
medans of the village who did not join in the action had a com- 
mon interest in the suit. They also aver that the cause of action 
alleged against the defendants was shared in common by the other 
Hindu residents of the village who had not been impleaded as 
defendants. They applied, therefore, for action being taken un- 
der Order I, Rule 8 of the Code of Civil Procedure. 


The reliefs claimed in the suit were not very happily worded 
but there can be no real difficulty as to their nature and scope. 
These reliefs are:— 


(a) It may be declared that the Mohammedans of mouza Ra- 
wana Shikarpur, pargana Seohara, Tahsil Dhampur have a per- 
manent right to make all sorts of slaughters including the slaughter 
of cow inside their houses and the places and the lands in their 
possession within the abadi of mouza Rawana Shikarpore on the 
basis of old custom and that if the custom is not proved ther 
according to religion, statute and Mohammedan Law, they have 
a permanent right to do so for their daily use and on the occa- 

` sions of marriages, deaths and Iduz-zuha and that the Hindu 
residents of mouza Rawana Shikarpore along with the defendants 
have no right to interfere with this right. 

(b) A perpetual injunction may be issued to all the Hindu 
residents of mouza Rawana Shikarpore along with -the defend- 
ants restraining them from ever offering obstruction to the 
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slaughter of animals of every kind including cow by any of the 
Mohammedan residents of mouza Rawana Shikarpore now or in 
future. 

The suit was and upon grounds which were common 
to all the defendants. It was contended that the plaintiffs had no 
cause of action for the suit, that the slaughter of cows in this 
village was in the nature of an innovation and was not supported 
by custom, that the entire village belonged to Hindu zamindars, 
that the plaintiffs and the other Mohammedan residents of the 
village were mere licensees of the lands, that they had no right 
to perform cow slaughter within the zamindari of thẹ Hindus, 
against their religion and against their “conscience” and that the 
reliefs sought by the plaintiffs were “against law” and “not fit 
to be granted”. 


The suit appears to have stirred to their depths certain sec- 
tions of the Hindus and Mohammedans alike in the District of 
Moradabad. This must have been abundantly manifest to the 
learned Munsif who prefaces bis judgment with the following 
remarks:— 

a a a aara 
ing between the Hindus and Mohammedans of the village. The 
outside atmosphere is also surcharged for both to allow them a 
dispassionate thought an the subject, apart from religious bias. 
The Hindus have worked themselves up to such a high pitch 
that they regard cow aa sacred and would prefer to shed human 
blood to save it from slaughter. Dabblers in politics of the 
‘country regard cow as an emblem of unity under which they 


on this point and take advantage of it. Thus the question is 
not allowed to- receive a calm consideration from a purely eco- 
nomic point of view, which is a safe and satisfactory criterion 
in the present day civilization. 

We are in general accord with the aforesajd observation though 
we may not be ready to subscribe to the language in which the same 
has found expression. In Shahbaz Khan v. Umraopuri it was 
observed by a Bench of this Court that it was in the highest deg- 
ree desirable that the members of the different religious persuations 
who are to be found in this country should, in the observance 
of their religious ceremony as well as in the exercise of their law- 
ful rights, show respect for the feelings and sentiments of those 
belonging to different persuation, and avoid anything calculated 
to irritate the religious susceptibility of any class of the community. 
In Sheikh Mohammed Yakub v. Mangrw Rai, another Bench of 
this Court sounded a note of regret that more tolerance did not 


*L L. R. 30 AlL 181 at 184=1908 A. W. N. 64=5 A. L J. R. 147 
7LG 318 


880 HIGH COURT [1930] 


. prevail. The principle which ought to animate the action of two 


communities placed side by side and whose destiny is intertwined 
in many respects by objects and ends, is to live and let live. 
Reasonableness, tolerance and forbearance cannot be expected to 
thrive in an atmosphere of communal bickering and strife. 

The arguments in this second appeal were closed on January 
3. We did not proceed to judgment at once as we thought it 
desirable to give some time to the contestants to make up their 
differences upon reasonable lines. Attempts, if any, for a reason- 
able compromise appear to have failed. The differences continue 


' just as they were at the inception of the action. 


The court of first instance found that it was satisfactorily 

proved from the evidence on the record that 

animals including cows were never slaughtered in Rawana as a 

custom either for food or for sacrifice, 
and that 

there was rather a negative custom of abstention, 
lt tound, however, that the plaintiffs, apart from custom, had as 
Mohammedans a valid and legal right to slaughter cows and other 
animals for food and sacrifice. 


It repelled the contention of the defendants that the plaint- 
iffs had no right to slaughter cows because they were mere licensees 
and not the owners of the house-sites which belonged exclusively 
to the Hindu zamindars:—. 

License to live for generation must be presumed to permit all 
enjoyments of life by the licensee without restriction. Eating 
meat or beef is such a reasonable enjoyment of life and it does 
not per se injure the rights of others, If a man has right to eat 
what he likes, it follows he has a right to procure it in a legiti- 
mate way. 

We are of opinion that the law on this point has been correctly 
stated by the learned Munsif. And although his finding on the 
crucial issue to be noted presently has been reversed by the lower 
appellate court, the judgment of Babu Brij Behari Lal merits our 
approbation—as being on the whole and except on one point— 
clear, consecutive and closely reasoned. He clearly erred in dis- 
missing the plaintiffs’ suit upon the ground that on the facts al- 
leged and proved, no cause of action was disclosed for a declara- 
tion of right within the purview of Section 42 of the Specific Re- 
lief Act. His judgment proceeds upon the ground that the de- 
fendants did not individually or collectively deny the right as- 
serted by the plaintiffs, that even if they did, a bare denial of 
right was not actionable, that the slaughter of cows was prohibited 
by an act of the executive and not by the act of the defendants 
and that the plaintiffs, through fear of the executive had desisted ` 
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the latter a cause of action. Similarly, if in the exercise of his 
right, he is actuated by, or creates animosities, his act may amount 
to an invasion of the public law and the State may intervene. 
Circumstances are conceivable where the slaughter of cows may 
amount to a public nuisance. Where, however, the sacrifices are 
made within walled enclosures, so that no one could see the pro- 
cess from outside, or where the sacrifices are made with quiet and 
decency unattended with noisy or riotous demonstration, there can 
be no grounds for objection. If cow sacrifices offend the Hindus 
individually or collectively, the act cannot be branded as a public 
nuisance for the law makes no allowance for the susceptibilities of 
the hyper-sensitive. 

(6) The right may be infringed in a variety of ways and 
even by a denial of title. Where the declaration of title is neces- 
sary for the protection of interest, a cause of action may arise from 
the mere denial of title. Cases are conceivable where title may be 
imperilled by the mere fact of denial and that fact may operate to 
produce serious effect on the quiet enjoyment of the right. But 
where the plaintiff, in a suit for a declaration of right, has all his 
rights uninvaded and intact ex facie there has been @® foundation 
for an action, and a suit for a declaration of right cannot be main- 
tained. 

(7) No suit is maintainable for declaration of an abstract 
right. : 

It is abundantly clear that the present suit is not one for dec- 
Jaration of an abstract right. The right of the plaintiff was jeo- 
pardized by a determined opposition on the part of the Hindus 
before the date of the action. It is certain that they denied the 
plaintiffs’ right. But they did something more. The finding of 
the lower appellate court is clear on this point:— 

But the evidence on the record abundantly shows that the 
Hindus of the village have not only serious objections to the 
killing of the cows in the village but threaten to interfere with 
the exercise of the plaintiffs’ right. 

The present suit is not for obtaining a declaratory relief simpli 
citer. The plaintiffs claimed an injunction. The object of the 
declaratory decree is to obtain a judicial recognition of the plaintiffs’ 
right. Its enjoyment is to be protected by an injunction, restrain- 
ing the defendants from interfering with its exercise. The inter- 
ference of the defendants in the past and the threats used by them 
constituted a substantial cause of action. It is, therefore, not a 
suit for declaration of an abstract right but for the protection of 
the right, which has already been infringed. Where a right has 
been infringed by hostile demonstrations on the part of the de- 
fendants, coupled with a denial of the said right, a suit for dec- 
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laration of the right is maintainable under Section 42 of the Spe- 
cific Relief Act. A declaratory suit is also maintainable for the 
due enjoyment of the ‘property’ belonging to the plaintiff which 
includes a cow. Where the plaintiffs’ right is denied by the de- 
fendants, who, as Hindus, are interested in denying it, and the 
right in controversy is with reference to property belonging to 
the plaintiffs, Section 42 of the Specific Relief Act at once comes 
into play. Even the bare denial by a person who is interested to 
deny invests the plaintiff with a cause of action for a declaratory 
suit under Section 42 of the Specific Relief Act. 


Reliance has been placed by the defendants on Or Lal ~v. 
Mohammed Yakub. In this case, the plaintiffs, who were Mo- 
hammedans, had sued for a declaration that they were entitled to 
slaughter cows inside their houses. The defendants (Hindus) had 
never interfered with the exercise of the alleged right. The 
plaintiffs had applied to the Deputy Commissioner for permission 
. to sacrifice. In the course of the enquiry, the defendants filed 

a petition in which they denied that the Musalmans had any right 
to sacrifice cows in Bilgram. The defendant had offered no active 
opposition but had put in a petition in the course of the ‘Magis- 
terial enquiry. It was doubtful, therefore, if any cause of action 
had accrued against the defendants. No injunction was prayed 
for in that case. The case appears to have been decided upon 
facts peculiar to it and the learned Judge was justified in holding 
that the granting of a declaratory relief, being discretionary, the 
discretion ought not to be exercised in favour of the plaintiffs. 
This case cannot be held to be an authority for the proposition 
that no declaratory suit is maintainable upon 2 bare denial of right. 
Denial of right and denial of an abstract right are two different 
things. It is noteworthy that the learned Judge was referred to 
the case of Shabbaz Khan in which upon similar facts, a declaration 
of right to slaughter cows, coupled with an injunction was prayed 
for and decreed. The learned Judge did not dissent from this de- 
cision but distinguished it. 

Declaratory relief, as prayed for in this case, was granted by 
this Court in Shabbaz Khen’s case. In this case, the applicability 
of Section 42 of the Specific Relief Act was not argued or discuss- 
ed. In Sheikh Mobammed Yakub v. Mungru Rai’ it was held that 
Section 42 of the Specific Relief Act enables a person who is en- 
titled to a right to any property to institute a suit against 2 person 
denving or interested to deny his title to such right and as the 
defendants in that case were not interested in denying the plaint- 
ifs title in the sense in which the word “interested” is used in the 
Section, it lay upon the plaintiff to prove that they did deny his 
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title before the suit was instituted. According to this decision, 
therefore, the denial of a right may constitute a cause of action 
for a declaratory suit. A similar view was taken by another 
Bench of this Court in Mohammed Salim v. Ram Kumar Singh’. 
The current of authorities is, therefore, in support of the plaintiffs’ 
claim. ‘The principle underlying the aforesaid decision is further 
fortified by the pronouncement of the Judicial Committee in Re 
Manzur Hasan v. Mahommed Zamma'. The parties to the suit 
were Shias on one side and Sunnis on the other. There was no 
dispute about slaughter of cows. A declaratory right was claimed 
about the right of the Shias to take out their religious procession 
through the public street on which stood a Sunni mosque. Sec- 
tion 42 of the Specific Relief Act has not been dealt with or ap- 
plied by their Lordships, but they upheld the decree of the trial 
court which had passed a declaratory decree. This decision is only 
helpful by way of analogy. 

In view of our findings, this appeal must substantially fail, but 
we are of opinion that the plaintiffs were not entitled to an un- 
conditional decree. In modification of the decree passed by the 
lower appellate court, we give the plaintiffs a decree declaring that 


. they have a right to slaughter cows within their houses and in any 


place within their exclusive possession which is not exposed to 
public view for purposes of daily consumption and for religious 
sacrifices on the occasion of Iduz-zuha and other festivals, pro- 
vided that they make no noisy or riotous demonstrations, and 
provided also that in the exercise of such right they do not com- 
mit a nuisance or infringe any rule of law or direction issued or 
promulgated by the lawfully constituted authorities relating to 
the said right. We grant-an injunction restraining the defend- 
ants from interfering with the rights of the plaintiffs as above 
declared. ‘The defendants-appellants may pay the costs of the 
plaintiffs-respondents. ; 

Appeal dismissed 
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MADAN MOHAN SINGH (Plaintiff) 
Versus 


RAM SUNDER SINGH (Defendant) * 


Limitation Act (IX of 1908), Art. 23—Complaint under Sec. 500 of 
Penal Code—Accused discharged—Ap plication in revision for fur- 
ther enquiry under Sec. 436 of Criminal Procedure Code—Suit for 
damages for malicious prosecution, filed within one yeer of dismissal 
of revision application—Suit within thme—'Prosecution’, meaning 
of the word. 

A. complaint under Sec. 500 of the Penal Code was filed by de- 
fendant against plaintiff but the accused was eventually discharged. 
On defendants’ application in revision for ordering further en- 
quiry under Sec. 436 of the Criminal Procedure Code, plaintiff 
was ordered by the Sessions Judge to show cause why a retrial 
should not be held and ultimately the application was dismissed. 
The present suit for damages for malicious prosecution filed by 
plaintiff more than one year after the order of discharge but 
within one year of dismissal of the application was dismissed by 
the lower courts on the ground that it was time-barred. Held, 
that the prosecution finally terminated when the application in 
revision was dismissed and the suit for damages was within time 
and that the plaintiff, if he could make out a case of malicious 
Prosecution which was false and without reasonable and probable 
cause, was entitled to damages not only on account of the pro- 
ceedings in the Magistrate’s court but also those before the Ses- 
sions Judge. Purshottam Vithal Das Shet v. Ranji Hari Atha- 
vale, I. L. R. 47 Bom. 28 dissented from. Noroyya v. Seshayya, 
I. L. R. 23 Mad. 24 distinguished. 

The word ‘prosecution’ has a very wide significance and does 
not merely mean an actual trial or an enquiry which may result 
in 2 conviction and the imposition of imprisonment or fine. C. 
H. Crowdy v. L. O. Reilly, 17 C. W. N. 554, Mobd. Niex Khon 
v. Jat Ram, 17 A. L. J. R. 776, Narendra Naib De 
v. Jyotish Chendra Pal, I. L. R. 49 Cal. 1035, Geya Prasad v. 
Bhaget Singh, I. L. R. 30 All. 525=5 A. L. J. R. 665 and Bal- 
bbaddar Singh v. Badri Sab, I. L. R. 1 Luck. 215 referred to. 

SECOND APPEAL from a decree of Basu KrisHna Das, Sub- 
ordinate Judge of Ghazipur, confirming a decree of Mavutvi S. 
ZILLUR-RAHMAN, Munsif of Ballia. 

Ambika Prasad Pandey for the appellant. 

Janaki Prasad for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit to recover damages for malicious prosecution. Both the courts 
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below have dismissed it on the ground that it is barred by limita- 
tion. The only question that arises for consideration in this appeal 
is one of limitation. 

A complaint under Section 500 of the Indian Penal Code was 
filed by the defendant against the plaintiff in the court of a Ma- 
gistrate on May 26, 1924. By an order dated August 8, 1924, the 
accused was discharged. ‘The defendant filed an application before 
the Sessions Judge for ordering further enquiry under Section 436 


"of the Criminal Procedure Code. Notice was issued to the accused 


to appear and show cause why a retrial should not be ordered. On 
cause being shown the application was ultimately dismissed on Oc- 
tober 25, 1924. The present suit was instituted on October 24, 
1925, i.e., more than one year after the order of discharge but with- 
in one year of the dismissal of the application by the Sessions 
Judge. 

Article 23 of the Limitation Act admittedly applies to this 
case, and under it one year is to be calculated from the date 
“when the plaintiff is acquitted or the prosecution is otherwise 
terminated”. This was not a case of acquittal at all. We have 
to see when the prosecution terminated. Obviously the Article 
implies the final termination. 

The word ‘prosecution’ has not been defined in any statutory 
enactment. It is undoubtedly a word of much wider scope than 
a trial or even an enquiry by a Magistrate. Murray’s New Eng- 
lish Dictionary explains the word ‘prosecution’ as meaning in strict 
technical language a proceeding either by way of indictment or 
information in the criminal court in order to put an offender on 
his trial, the exhibition of a criminal charge against a person before 
a court of justice, and, in general language, the institution and 
carrying on of legal proceedings against a person. 

The question before us is whether an application for further 
enquiry and for ordering a retrial under Section 436 in the exer- 
cise of the revisional jurisdiction of the Sessions Judge can be 
deemed to be either a continuation of the prosecution or a fresh 
prosecution in itself. There are two cases in favour of the view 
taken by the courts below and there is no direct authority against 
that view. In Narayya v. Seshayya' it was held that a suit brought 
within one year from the dismissal of a revision petition filed against 
an order of acquittal but more than one year after the acquittal 
was barred by limitation. The judgment is very brief and no 
detailed reasons are given. The case may also perhaps be dis- 
tinguished on the ground that the District Magistrate to whom 
the application in revision had been made from the order of ac- 


quittal had himself no jurisdiction to order any further enquiry 
IL L R. 23 Mad. 24 
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or retrial or set aside the acquittal; at best he could report the case 
to the High Court. Moreover in a case where the prosecution 
ended in acquittal the language of Article 23 leaves no room for 
argument, as it provides specifically that limitation is to run from 
the date of acquittal. It is not, therefore, necessary to consider 
when the prosecution ‘terminated’, It is only in cases which 
ended otherwise than in acquittal that it falls to be considered 
as to when the prosecution terminated. Purshottam Vithal Das 
Shét v. Renji Hari Athavale’ is a direct authority in support of 
the view that limitation begins to run from the order of the dis- 
charge and the subsequent revision proceedings do not in any 
way affect the matter. 

Now there is plenty of authority that the word ‘prosecution’ 
has a very wide significance and does not merely mean an actual 
trial or an enquiry which may result in a conviction and the im- 
position of imprisonment or fine. In the case of C. H. Crowdy 
v. L. O. Reilly’ it was laid down that an action for damages would 
lie in the case of an application under Section 107 of the Code 
and that it was not essential that the original proceeding should 
have been of such a nature as to render the person against whom 
it was taken liable to be arrested, fined or imprisoned. The same 
view was followed by the Calcutta High Court in Bishun Pershad 
Narain Singh v. Phulman Singh’. It was there remarked that the 
term ‘prosecution’ should not be interpreted in the restricted sense 
in which it is used in the Code of Criminal Procedure and that 
if a person maliciously and without reasonable and probable cause 
sets the machinery of the criminal law in motion, he is responsible 
for the consequences. This view was accepted by our High Court 
in Mohammed Niaz Khon v. Jas Rens where an action was held 
to lie on account of an application for binding down to keep the 
peace under Section 107 of the Criminal Procedure Code. 

Indeed, there is one case which has gone still further. Narendra 
Nath De v. Jyotish Chandra Pal was a case where the defendant 
had applied to the court of the Munsif under Section 195 of the 
old Criminal Procedure Code for sanction to prosecute the plaint- 
iff. Although the application for sanction was a preliminary or 
initial stage in a criminal prosecution and was actually filed in 
a civil court, the learned Judges held that the claim for damages 
for malicious prosecution was maintainable. They held that as 
the proceedings for sanction had been instituted maliciously and 
without just, reasonable or probable cause they gave rise to a suffi- 
cient cause of action. 


Tt seems to us that an application in revision for ordering an 
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enquiry or a retrial is on a much stronger footing than a mere 
application for sanction to file a complaint. If the latter is deem- 
ed to be 2 prosecution, much more should be the former. 

In the case of Gaya Prasad v. Bhagat Singh’ persons whose 
names did not appear on the face of the proceedings as complain- 
ants but who were directly responsible for the charge and for the 
production of evidence and for the conduct of the case before 
the police and in the court, were held to be liable for damages in 


‘ an action for malicious prosecution. 


Similarly their Lordships of the Privy Council, in the case of 
Balbbaddar Singh v. Badri Sah’, held that a man who had given 
information to the authorities which naturally led to the prose- 
cution, even though he himself was not, in the most literal sense 
of the word, the prosecutor, was liable in an action for malicious 
prosecution for damages on account of the information supplied 
by him which caused trouble. 

When the application under Section 436 is preferred before 
2 Sessions Judge and notice to show cause has been issued, the 
Judge has himself power to make further enquiry into the case 
of the accused person who has been discharged or direct any 
subordinate Magistrate to make such enquiry. While such a pro- 
ceeding is pending before a Sessions Judge, the accused, in our 
opinion, is being prosecuted and in order to save himself from a 
retrial he must satisfy the Judge that there is no case against him. 
Taking the word ‘prosecution’ in its wider sense we fail to see 
why it should not include a criminal proceeding of this nature 
before a Sessions Judge or a High Court. 

If this view were not to be accepted the result would be that 
the discharged person would be compelled to institute his suit for 
damages even though the matter is still sub judice and is being 
considered by the Sessions Judge or by the High Court. It seems 
extraordinary that a plaintiff should be compelled to sue while 
it is yet a question whether his retrial is not going to be ordered. 

Of course as soon as the order of discharge was passed the 
prosecution in the Magistrate’s court terminated. If no further 
proceedings are taken the prosecution must be deemed to have 
terminated on that date. But if, as a matter of fact, the matter 
is taken up in revision to a higher authority which has power of 
interference and proceedings sanctioned by the Code of Criminal 
Procedure are being pursued, the prosecution can no longer be 
said to have finally terminated. Its final termination would be 
only when the proceedings in revision have come to an end in 
favour of the discharged person. 

One may take the case of a Government Appeal from an ac- 
quittal as an illustration. The order of acquittal terminates the 

L LOR. 30 AlL 525=5 A L J. R. 665 L L R. 1 Luck. 215 
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prosecution for the time being. The filing of an appeal does not 
ipso facto vacate that order; and yet while the appeal is pending 
it can hardly be said that the prosecution has terminated. We 
think that in the same way while a revisional application is pend- 
ing the prosecution must be deemed to be still continuing and 
not finally terminated. , 


It has been suggested that inasmuch as a further enquiry 
cannot be claimed in revision as of right and as there is no sta- 
tutory period of limitation fixed for an application for revision, 
time should not be extended after the order of discharge. As a 
matter of practice revisions are not admitted when the applica- 
tion is very stale and irrespective of the question whether the Ses- 
sions Judge exercises his discretion ultimately or not, the com- 
plainant has no grievance if while his application for further en- 
quiry is pending it is considered that his prosecution of the ac- 
cused is still continuing. It is only after the dismissal of such an 
application that the accused is freed from the worry of the cri- 
minal proceedings, and is in a position to think of a civil suit for 
damages. 

As a matter of fact it is conceivable that the original com- 
plaint might have been filed on the basis of information received 
from certain witnesses or documents believed to be genuine and 
therefore might not be without reasonable and probable cause, in 
which case no suit for damages would lie on account of that. But 
in the course of the trial it may be disclosed that the oral evidence 
was false and perjured or that the documentary evidence was 
forged, resulting in the discharge of the accused. If the com- 
plainant persists in taking the matter up to the revisional court 
without any reasonable and probable cause there seems no reason 
why he should not be liable for damages on account of the latter 
proceedings, though there was no such liability on account of the 
earlier one. 

Differing from the views expressed by the learned Judges of 
the Bombay High Court we would hold that the prosecution 
finally terminated when the application in revision was dismissed 
and that the present plaintiff, if he can make out a case of mali- 
cious prosecution which was false and without reasonable and 
probable cause, is entitled to damages not only on account of the 
proceedings in the Magistrate’s court but also the revisional pro- 
ceedings before the Sessions Judge. ‘The latter has given him just 
as good a cause of action as the former. The appeal is allowed, 
the decree of the lower appellate court is set aside and the suit is 
remanded under Order 41, Rule 23 to that court for disposal, The 
costs will abide the event and will be on the higher scale. 

: Snit remanded 
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1 


crm. l PARAS RAM AND ANOTHER (Plaintiffs) 


1930 versus 


on MEWA KUNWAR AND oTHERS (Defendanis)* 


“< Hinds Lew—Joint family—Pertition suit—Pleintiff’s right to partition 
SuLADAAN, J. declared but partition not effected—Whether status remains joint 
Kanpatt, J. or seperate—Burden of proof—Deed of relinquishment by parda- 

nashin widow—Validity of. 

There is no rule of liw that a deed of gift executed by a par- 
danashin lady cannot stand unless it is proved that the lady 
had independent advice. Kali Baksh Singh v. Rem Gopal Singh, 
LL. R 36 All. 8112 A. L. J. R. 115 and Farid-nn-nissa v. 
Mukbter Abmad, I. L. R. 47 All. 703=23 A. L. J. R. 1000 
followed. 

Te is one thing for a person to agree to relinquish all rights 
when she is made to believe that she has no right whatsoever and 
uite another thing to make a gift of those rights believing that 

ose exist; and the burden lies on the person relying upon a deed 
executed by a pardahnashin lady to show satisfactorily that not 
only the nature of the transaction but its legal effect was fully 

; understood by her. 

Where a pardahnashin Hindu widow executed a deed of re- 
linqui č under the belief that she had no interest in the 
property and there was no evidence that she was made to under- 
stand that she had really a Hindu widow’s estate in the property, 
held, that she cannot be said to have fully understood the effect 
of the transaction and its legal consequences on her rights which 
really existed and therefore the deed was not binding on her. 

A separation in status can be effected by a definite expression 
of an intention to separate made by one member of the family, 
whether the other members consented to it or not; and it is not 
further incumbent on the party asserting separation to establish 
that such an intention was persisted in continuously for any length 
of time. Girja Bai v. Sedasbiv Dbundrraj, I. L. R. 43 Cal. 1031 
and Kewal Nein v. Budb Singh, L L. R. 39 All. 496=15 A. L. 
J. R- 581 followed. 

This intention can only be annulled by clear evidence of the 
renunciation of such intention, and in some cases, by consensus 
or agreement on the part of the members of the family to re- 
unite. Rem Kali v. Kbemman Lal, 26 A. L. J. R. 857 followed. 


Where a partition suit resulted in an order in favour of the 
plaintiff declaring his right to have the property partitioned, the 
mere-fact that the partition did not come into effect would not 
necessarily indicate a renunciation of the former intention. Palesi 
Ammal v. Mutbuvenkatachala Monlagar, I. L. R. 48 Mad. 254 

followed. 
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In the absence of any satisfactory explanation or evidence to the 
contrary, the mere fact that a partition suit had been instituted 
would be evidence of separation. 

First APPEAL from a decree of MAULVI MoHAMMAD FARD- 
UDDIN AHMAD Kran, Subordinate Judge of Mainpuri. 

Kailas Nath Katju and G. Agarwala for the appellants. 

Pearey Lal Banerji, Uma Shankar Bajpai, N. P. Asthana, Panna 
Lal, B. Malik, S. N. Chaube, Hari Ram Jha and M. L. Chaturvedi 
for the respondents. ; > 

The judgment of the Court was delivered by 


KENDALL, J.—First Appeals Nos. 34 of 1928, 7 of 1926 and 
20 of 1927 have by consent been connected in this Court, although 
they arise out of three different and independent suits. First 
Appeal No. 34 is an appeal by the plaintiffs in a suit brought on 
the basis of a mortgage deed dated March 2$, 1909, executed by 
Durga Prasad for himself and as guardian of his minor nephew, 
Kewal Kishen, in favour of two sets of mortgagees. The present 
plaintiffs represent the mortgagees who had a 3/4th interest in the 
mortgage money. The other mortgagees had a 1[4th interest. 
The amount of mortgage money was Rs.28,000 and carried in- 
terest at -|11|-% per mensem compoundable every six months. 
The share of the present plaintiffs in the mortgage money came 
to Rs.21,000 and together with interest they claimed nearly 
Rs.83,000 in March 1926. ‘The main defence was raised on be- 
half of Mst. Champa Kunwar, the widow of Debi Prasad, who 
was a brother of Durga Prasad, and was to the effect that Debi 
Prasad had died separate and that his interest in the family pro- 
perty had devolved on his widow as a Hindu widow’s estate and 
could not have been mortgaged by Durga Prasad. The position 
taken up by the plaintiffs was that the family had remained joint, 
and on the death of Debi Prasad his interest survived to the other 
members of the family, who were competent to mortgage the 
entire estate. Although in the plaint there was no reference to 
any deed executed by Mst. Champa Kunwar surrendering her 
rights in favour of Durga Prasad, a registered document dated 
July 6, 1908 was relied upon during the course of the evidence 
as showing both that the family was joint and that even if Mst. 
Champa Kunwar had any interest she had relinquished the same 
in favour of Durga Prasad before the execution of the mortgage. 

The learned Subordinate Judge has come to the conclusion 
that the deed in question does not prevent Mst. Champa Kunwar 
from asserting that the family was in fact separate, and he has 
further fecha that it was established that there had been a parti- 
tion in the family, with the result that Mst. Champa Kunwar’s 
share had remained exempted from the mortgage. ‘There are a 
few other minor points including that of limitation which have 
been decided against the plaintiffs. Š ` 


Kendall, J 
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The original deed of relinquishment executed by Mst. Cham- 
pa Kunwar is not forthcoming, but the plaintiffs, who are stran- 
gers to Durga Prasad’s family, cannot be held responsible for this. 
As it had been entered in register No. 4, even a certified copy of 
it was not available to the plaintiffs. They, however, got the 
original register summoned from the registration office and also 
got the thumb impression of Mst. Champa Kunwar on a book 


‘of thumb impressions separately kept by the office identified by 


an expert. They also led evidence to prove the execution of the 
original document by the lady. The learned Subordinate Judge. 
on this evidence was satisfied that she had executed the deed of 
relinquishment dated July 6, 1908, and we accept that finding. 
The learned Judge is however of opinion that it has not been 
established that she fully understood the nature and the legal effect 
of the transaction, or that she was fully aware of her own rights 
at the time when she executed the document. As she was a par- 
danashin lady he has held that she is not bound by such a trans- 


action. 


An abstract of this document is printed at p. 50 of the paper 
book in First Appeal No. 34 of 1928, and a fuller translation of 
it is to be found in the judgment at p. 26 in First Appeal No. 20 
of 1927. As the deed stands, Mst. Champa Kunwar along with 
another lady admitted that the executants had no right in the pro- 
perty left by Lala Thakur Das, and that if they appeared or were 
found to have any right in any way they relinquished the same 
in favour of Durga Prasad and Kewal Kishen, and that Dur 
Prasad should manage the property in whatever way he caughe 
proper and the ladies would have no objection whatever. Accord- 
ing to the oral evidence the deed was attested by Chokhey Lal, a 
brother of Mst. Champa Kunwar. The learned Subordinate Judge 
has also thought that it was not proved that Mst. Champa Kun- 
war had obtained any independent advice. He was apparently 
not aware that it has been laid down by their Lordships of the 
Privy Council in several cases that independent advice in the case 
of pardanashin ladies is not absolutely necessary (Kali Bakbsh 
Singh v. Ram Gopal Singh’ and Farid-un-nissa v. Mukhtar Ab- 
mad’. One may also say that the presence of Chokhey Lal shows 
that independent advice was available to her, although it is a fact 
that in the other case Mst. Champa Kunwar had stated that she 
was not on good terms with her brother. The witnesses produced 
on behalf of the plaintiffs state that after the draft had been pre- 
pared it was read to the ladies, who stated that it was correct, and 
that even after it had been faired out on the stamp paper the 
document was read out, and the ladies stated that it was correct 
and that the deed was read over and explained to her by the Sub- 
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Registrar at the time of its registration. Mst. Champa Kunwar’s 
case was that she was made to believe that she was executing a 
power of attorney and not a deed of relinquishment. There is 
however one strong circumstance which has impressed the learned 
Subordinate Judge considerably, and which also appeals to us. The 
deed was drafted on the supposition that Mst. Champa Kunwar 
had no interest whatsoever in this property. At the time when she 
executed this document she was therefore labouring under the 
belief that she had no interest whatsoever in this property. It 
was in that belief that she signed this deed. There is no evidence 
on the record to show that she was made to understand that she 
had really a Hindu widow’s estate in the property. We cannot 
therefore presume that she would have been equally willing to 
part with this property if it had been previously made clear to her 
that in fact she did possess a Hindu widow’s estate in the property 
and would remain in possession of it during her lifetime. It is 
one thing for a person to agree to relinquish all rights when she 
is made to believe that she has no right whatsoever, and quite an- 
other thing to make a gift of those rights believing that those 
exist. As has been repeatedly laid down by their Lordships, the 
burden lies on the person relying upon a deed executed by a par- 
danashin lady to show satisfactorily that not only the nature of 
the transaction but its legal effect was fully understood by her. 
If Mst. Champa Kunwar had been induced to believe that she 
had no rights whatsoever, she cannot be said to have fully under- 
stood the effect of the transaction and its legal consequences on 
her rights which really existed, but which she was made to under- 
stand did not exist. Having considered all the circumstances we 
have come to the conclusion that the view taken by the court 
below that this document should not be held to be binding on 
Mst. Champa Kunwar must be accepted. 

The plaintiffs led oral evidence to the effect that before tak- 
ing the mortgage they had actually made enquiries from Mst. 
Champa Kunwar, and had been assured by her personally that the 
family was joint and that she had no right in ai property: Na- 
rotam and Sham Behari were prod to prove this allegation. 
The learned Subordinate Judge who heard their evidence was not 
impressed by them, and has rejected the story holding that it was 
improbable that a pardanashin lady belonging to a respectable 
family would talk to strangers within their gaze as deposed to by 
the witnesses. Having read the evidence we have come to the 
same conclusion, viz., that there had been no oral assurance given 
by Mst. Champa Kunwar to the plaintiffs about the mortgage 
which would operate as an estoppel against her. - 

- - We now come to the main question, whether the family was 
separate or joint. On this point the learned Subordinate Judge 
has not relied so much on, the oral evidence as on the effect of a 
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proceeding in court. Early in 1905, suit No. 10 of that year was 
filed by Durga Prasad against his brothers, Debi Prasad and Go- 
vind Prasad, and their mother Mst. Parbati for partition of the 
family property. The claim was not contested by the other bro- 
thers, who raised no objection to the partition, but was resisted 
by the lady on the ground that there was a will of Thakur Das, 
the deceased ancestor, under which the property had been dedi- 
cated to the family idol. The case remained pending for about a 
year and was disposed of by the District Judge on February 23, 
1906, by an order under which he decreed the claim for partition 
and allowed the plaintiffs time to apply for the appointment of a 
commissioner fad to deposit the costs for the carrying out of the 
partition. He held that the will was of no effect and that parti- 
tion should be made. In the course of his judgment he threw 
out a suggestion that the sons of Thakur Das had themselves not 
acted upon the will, but had been borrowing money on the secu- 
rity of the property and had been enjoying the profits, and that 
after having raised the money they wished to establish the will to 
serve as a defence. Admittedly the separation of shares and the 
actual partition of the property were not carried out. The decree- 
holder’s case was dismissed for his fault on May 12, 1906. Beyond 
this we know nothing more as to the circumstances under which 
the litigation terminated. There is however in the judgment itself 
a mention of a previous reference to arbitrators to partition the 
property in which also no award could be made. Debi Prasad 
died shortly afterwards. The exact date of his death is not known 
but he certainly was dead in 1907 when- the mutation proceedings 
took place. Mst. Champa Kunwar has stated that Govind Pra- 
sad had died even a year before her husband Debi Prasad’s death. 
We are therefore in the dark, and it is not possible to know de- 
finitely whether the partition was not effected because the plaintiff 
deliberately changed his mind and abandoned the idea of separa- 
tion, or because there was owing to some circumstances an unfortu- 
nate default on his part, or whether it was due to the fact that 
some members of the family died. 


There is no evidence to show the conduct of Durga Prasad 
subsequent to the order of the District Judge and before the death 
of Debi Prasad. But we know that after Debi Prasad’s death the 
name of his widow was not entered in the revenue papers, but the 
names of the surviving brother and nephew were entered. The 
mortgage in suit was itself effected within two years of the muta- 
tion proceedings. 

In the case of Girje Bai v. Sadashiv Dhundiraj’ their Lordships 
of the Privy Council clearly laid down that a separation in status 
can be effected by a definite expression of an intention to separate 
made by one member of the family, whether the other members 
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consented to it or not. The same statement of law was re-affirmed 
by their Lordships of the Privy Council in the case of Kewal Nain 
v. Budh Singh‘. It seems to us that once such a clear, definite and 
unambiguous expression of intention has been established, it is not 
further incumbent on the party asserting separation to establish 
that such an intention was persisted in continuously for any length 
of time. At the same time, it is certainly o n to the party plead- 
ing jointness to establish that although an intention was ex- 
pressed it was subsequently definitely withdrawn or abandoned. 
In the case of Ram Keli v. Kbamman Lal, Sen, J., in whose judg- 
ment Niamatullah, J. concurred, summarised the result of 
various previous decisions on this point in the following words:— 
Where there is evidence of intention to separate, this can only 
be annulled by clear evidence of the renunciation of such inten- 
tion, and in some cases, by consensus or agreement on the part 
of the members of the family to re-unite. 
We agree with this statement of the law. 


The institution of the partition suit even irrespective of the 
previous reference to arbitration for bringing about a partition, 
undoubtedly indicated a clear intention to separate. The suit it- 
self was never withdrawn, but resulted in an order in favour of 
the plaintiff declaring his right to have the property partitioned 
and actually ordering a partition. The mere fact that the parti- 
tion did not come into effect would not necessarily indicate a re- 
nunciation of the former intention. In the recent case of Palani 
Ammal v. Muthuvenkatachala Moniagar’ their Lordships remarked 
that the fact that any member of a joint family had separated may 
be proved by his suing for a partition of the joint family property, 
and the severance may be treated to take effect from the date 
when the suit was instituted; and that although it is possible that 
no severance in the joint status results in spite of the filing of a 
plaint claiming a partition which was afterwards withdrawn, 
‘such a plaint, even if withdrawn, would, unless explained, afford 
evidence that an intention to separate had been entertained’. 

It therefore follows that although the mere fact that a suit 
for partition was instituted would not have the necessary effect 
of establishing separation, yet in the absence of any satisfactory 
explanation or evidence to the contrary it would be evidence of 
such a separation. 

In the present case we find that beyond certain conjectures 
there is no tangible proof or explanation of the claim for partition 
not having been brought by Durga Prasad in good faish. The 
order of the District Judge following upon the filing of the plaint 
affords prima facie evidence of a clear intention to separate which 
was persisted in till the order was made. There is no reason to 
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assume that this was not a bona fide transaction. None of the 
parties to that litigation nor any other witness connected with it 
has been produced in the case to explain away the effect of this 
litigation. In these circumstances we must agree with the court 
below that there is ample evidence to show that Durga Prasad se- 
parated from the other members of the family which necessarily 
involved the separation inter se among all the members. 


The share of Debi Prasad was not specified in the order of 
the District Judge. On that date if Mst. Parbati, the mother, had 
insisted on her right to claim an equal share, it would have been 
only one-fourth, but if she did not claim her equal share, the ex- 
tent would have been one-third. Furthermore, if she predeceased 
her son, the share of each would again be one-third. In the trial 
court the plaintiffs did not press that the share of Mst. Champa 
Kunwar would only amount to one-fourth and not one-third, and 
there is no ground taken in the memorandum of appeal in First 
Appeal No. 34 of 1928 that the one-third share which has been 
set apart by the learned Subordinate Judge for her was in excess 
of the share to which she was entitled. In these circumstances 
we must assume that she became entitled to one-third share in the 
entire estate left by Thakur Das. 

The three-fourth share held by the plaintiffs in the mortgage 
money included the amount due on a mortgage deed dated July 13, 
1908, which was for Rs.2,000, and was executed in their favour 
as well as in favour of Suraj Narain and Chand Behari Lal. These 
latter mortgagees were entitled to Rs.500 out of the principal sum. 
The plaintiffs produced no direct evidence to show that they paid 
Rs. 500 to Suraj Narain and Chand Behari Lal or their representa- 
tives but merely relied on the fact that the original mortgage deed 
was in their possession. The learned Subordinate Judge has rightly 
remarked that, the plaintiffs themselves having been the mort- 
gagees of the major portion of the amount, the original bond would 
naturally have been in their possession since 1908, and that fact 
would in no way establish any payment made by them to their 
co-mortgagees, Suraj Narain and Chand Behari Lal. We think 
that the learned Judge is perfectly right in this conclusion. In 
the absence of any evidence it must be assumed that there is no 
proof that Rs.500 with its proportionate interest had been paid 
by the plaintiffs to their co-mortgagees. The plaintiffs could not 
have given a valid discharge in.respect of the entire mortgage 
money both on behalf of themselves and their co-mortgagees. We 
must therefore in the absence of any proof of payment hold that 
this part of the consideration did not actually pass, and that the 
benefit of non-payment to the previous creditors, Suraj Narain 
and Chand Behari Lal, must go to the mortgagors. The learned 
Judge has therefore rightly deducted this amount with its pro- 
portionate interest from the claim. gente E 
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The next question is one of limitation. In 1908 a mortgage 
deed was first executed in fayour of Mst. Khilla Kunwar or her 
predecessor. A second mortgage was executed in 1904 in favour 
of Fateh Chand and Hira Lal. These latter are the mortgagees 
entitled to a one-fourth share in the mortgage in suit, which was 
executed in 1909. The present plaintiffs who took the third mort- 
gage paid off Mst. Khilla Kunwar’s mortgage of 1908 on July 22, 
1908. This sum was left in their hands for payment to the prior 
mortgagee. Fateh Chand and Hira Lal sued upon their second 
mortgage and impleaded the present plaintiffs, who were all sub- 

uent mortgagees, but had paid off a prior mortgage. The court 
held that Fateh Chand and Hira Lal could not be compelled in that 
suit to redeem the previous mortgage of 1908, but that the sale 
should be ordered subject to that prior mortgage. The present 
plaintiffs, viz., the third mortgagees, did not redeem the: second 
mortgage, but allowed the property to be sold at auction and pur- 
chased by Fateh Chand and Hira Lal. It is quite clear that this 
sale was free from the third mortgage of 1909. If no such sale 
had taken place the plaintiffs would have been entitled to claim 
a charge for the amount of the mortgage of 1908 on the strength 
of their own mortgage of 1909; but the property was sold free 
from the charge created by the mortgage of 1909. Accordingly 
the only remedy that was left open to the present plaintiffs who 
had paid off the prior mortgage of 1908 was, if not to sue on the 
basis of the mortgage of 1908 of which strictly speaking they were 
not assignees, to recover the amount by enforcing a charge on the 
property within 12 years of the date of their payment. (Skib Lal 
v. Munni Lal’). 

. As there was a period of five years fixed for payment of the 
mortgage of 1909, ther claim based upon it is within time, but 
more than 12 years have expired since July 22, 1908 when they 

id off the mortgage of 1908. The learned Subordinate Jud 

accordingly held that the claim to recover the amount of the 
mortgage of 1908 is barred by time. We think that this view is 
perfectly correct. The plaintiffs cannot now recover this amount. 

The learned advocate for the appellants has lastly asked that 
the rateable distribution of the liability has not been fair and has 
pointed out that it is based on a deed of 1915 and not on the value 
of the properties in the year 1909, when the mortgage-deed was 
executed. It is urged that the basis should have been the price 
fetched at an auction sale of this very property in 1910. We think 
there are good reasons why the learned Subordinate Judge has 
adopted the deed of 1915 as the true basis for determining the 
ratio. One of the items of the properties is a house, as to which 
the only evidence on the ond related to its present liability. 
In order to arrive at any fair approximation it would be more 
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convenient to take the nearer year 1915 than 1910. Further- 
more, the price fetched at auction is seldom the correct criterion 
for determining its true value. In the absence of any better evi- 
dence we are not disposed to disturb the rateable distribution, 
which has been fixed by the learned Subordinate Judge. The 
plaintiffs, having acquired an absolute interest in some of the pro- 


rae foreclosed in the name of a female member of their family, 
v 


haye become owners of part of the properties mortgaged, and the 
integrity of the mortgage-deed has undoubtedly been broken.. 


We may note that ground No. 11 taken in’the memorandum 


‘of appeal in First Appeal No. 34 of 1928, which was directed 


against the clients of Mr. Panna Lal, has been pressed before us. 
This related to certain properties, which have been found by the 
court below to have been acquired subsequently to the mortgage 
of 1909, and, therefore, not to have been mortgaged under that 
deed. 


On the finding that Mst. Eris Kunwar is not bound by 


‘the deed of relinquishment, dated July 6, 1908, the decree in her 


favour in First Appeal No. 20 of 1927 must be upheld. 

The only new point raised in First Appeal No. 7 of 1926 is 
that the plaintiffs should have priority over the other mortga 
who are entitled to 2 one-fourth interest.. This plea is aye ee 
the ‘supposition that they have paid off the prior mortgage of Mst. 
Khilla Kunwar. We have held already that the rights which 
accrued by virtue of this payment have been extinguished by 
lapse of time, and no question of priority now arises. 


First Appeal No. 20 of 1927 arises out of a suit brought by 
Mst. Champa Kunwar and Mst. Dhanwanti Kunwar to recover 
possession of a one-third share in the estate. The plaint alleged 
that a part of the property had been transferred by Mst. Champa 
Kunwar to Mst. Dhanwanti Kunwar under a deed of gift dated 
May 14, 1923, and the relief claimed was separate possession to 
the two plaintiffs of the two sets of properties respectively. In 
the written statement the contesting defendants merely stated 
that “the deed of gift referred to is not for. want of knowledge 
admitted”. ‘There was a further plea that Mst. Champa, Kunwar 
had no right to make the gift at all. The original deed of gift 
was produced in court, and it bears the signature in Hindi of Mst. 
Champa Kunwar herself. When Mst. Champa Kunwar was in 
the witness-box, she admitted having made the gift to Mst. Dhan- 
wanti Kunwar and actually identified her signature on the docu- 
ment. ‘The court marked it as Exhibit No. XVI. Udho Singh, 
who had signed the document as a witness, was produced and 
proved his own signature on the document but stated that Mst. 

Kunwar had not put her signature on it in his presence. 


On September 19, 1926, when the learned Subordinate Judge 
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ee his judgment,- he a that the deed of gift was not 
ing to law inasmuch as no proper attesting witness 
ie been “lled 


In the first place, there was no specific plea taken in the writ- 
ten statement. that the deed of gift even if executed was not valid 
as a deed of gift, because it had not been properly attested. The 
question of attestation was not in the forefront in the eyes of the 
plaintiffs. We also find that the denial of the execution of this 
document was by no means ific. All that the defendants had 
done. was to put the plaintiffs to proof of this deed, because they 
themselves had no knowledge of its execution. That obviously 
was not a specific denial of the execution by Mst. Champa Kunwar. 
It was not a case of enforcing a gift against the donor, but the 
donor herself was admitting its genuineness. 


On the very day on which the learned Judge delivered his 
judgment, viz., September 9, 1926, Act No. XXXI of 1926 came 
into force under which a be ee to Section 68 of the Indian Evi- 
dence Act, which the calling of a witness, was added. 
Under that proviso pa tee no longer necessary to call an attest- 

witness in proof of execution of any document not being a 
wai which had bon registered unless its execution by the persons by 
whom it purports to have been executed is specifically denied. The 
law of evidence is a law of mere procedure and does not affect sube- 
tantive rights. “Alterations in the form of procedure are always 
retrospective, unless there is some good reason or other why they 
should not be.” (Gardner v. Lucas’) The learned Subordinate 
Judge had already admitted this deed as having been duly proved, 
and had marked it as an exhibit. It was only on September 9, 
when the new amendment had come into force, that he ruled 
that it was not admissible. We think that the execution not hav- 
ing been specifically denied, there was no bar to the admissibility 
of this document, particularly when the executant herself had 
admitted it. In any case we are now dealing with this question 
in appeal and are entitled to admit documents which were ten- 
dered in evidence in the court below, and which according to law 
as it stands today are admissible in evidence and have been form- 
ally proved. We therefore think that it must be held that the 
plaintiffs sufficiently complied with the requirements of the law 
in proving that a valid deed of gift had been executed by Mast. 

Kunwar in favour of Mst. Dhanwanti Kunwar, under 
which the latter became the donee of the share’in mauza Simrai. 
It might also be added that inasmuch as both Mst. Champa Kun- 
war and Mst. Dhanwanti Kunwar had joined in the sit, even if 
the deed of gift was not established, the claim of Mst. Champa 
Kunwar with regard to the whole property might well have been 
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The learned advocate for the ndents, however, brings 
to notice the fact that on the death of Mst. Dhanwanti Kunwar 
one of her step-sons, viz., Raghunandan, aged six years, has not 
been brought on the record, and that a step-daughter who is mar- 
ried has also been left out. Under the deed of gift, which is print- 
ed at page 34 of the paper book of this appeal, the property was to 
go to Mst. Dhanwanti Kunwar for her lifetime, and after her 
death to her children and step-children in equal shares, and in 
that way to go back to the family of the husband of the donee. 
There can be no doubt that a vested interest and not merely a 
contingent interest was created under the deed in favour of the 
existing step-children of Mst. Champa Kunwar, and all of them 

ed to the estate on her death in equal shares. The word 
used in the deed is “aulad”, which literally means “sons”, though 
sometimes it is used in the sense of descendants. But the clause 
showing that the intention of the donor was that the property 
should go back to the family of the husband of the donee, sug- 
gests that the male children only were meant inasmuch as accord- 
ing to Hindu suppositions a daughter after marriage passes out 
of the family of her father and belongs to the new emily of her 
husband. We therefore think that on the death of Mst. Dhan- 
wanti Kunwar, her four children and not her husband or daughter 
became entitled to the estate in equal shares. There was clearly 
a specification of their shares and they were not joint owners but 


_ owners in common. In this view it is quite clear that the omission 


to bring Raghunandan on the record is to make the appeal abate 
to the extent of his one-fourth share only, neither more nor less. 


The result, therefore, is that appeals Nos. 34 of 1928 and 7 
of 1926 are dismissed with costs, and Appeal No. 20 of 1927 is 
allowed to this extent that in addition to the decree in favour of 
Mst, Champa Kunwar given by the court below, a decree for three- 
fourths out of the one-third share in village Simrai as detailed in 
the plaint is given in favour of Sardar Mal, Kishori and Brij Nan- 
dan, step-sons of Mst. Dhanwanti. The suit with regard to the one- 
fourth share of Raghunandan has abated. We direct that the 
parties should receive and pay costs in proportion to success and 
failure in First Appeal No. 20 of 1927. 

No cross-objections were filed in First Appeal No. 34 of 1928. 
On our finding that the right to claim the prior mortgage money 
has become extinguished by lapse of time, the cross-objections in 
First Appeal No. 7 are allowed with costs. On our finding that 
the family was separate, the cross-objections in First Appeal No. 20 
of 1927 are dismissed with costs. 
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SUMATRA DEVI (Plaintiff) 
VETSHS 
HAZARI LAL AND ANOTHER (Defendants) * 
Civil Procedure Code (Act V of 1908), Or. 33—Provisions of—Order 
rejecting application for leave to sue as peuper—Wehether revision 
` Hes—Ctil Procedure Code, Sec. 115—"Case decided” —Interpreta- 
tion of the expression. 


Where the lower court, without enquiring as to whether plaint- 
iff was in reality a pauper or not, dismissed her application for 
leave to sue in forms pauperis on two grounds: (1) that the case 
was weak on, merits and (2) that the Government Pleader in- 
timated his intention to dispute the allegations of the applicant’s 
pauperism, beld, that the lower court had acted with material irre- 
gularity in the exercise of its jurisdiction and that the High Court 
could interfere in revision. 

Budbu Lal v. Mews Rem, I. L. R. 43 AIL 564 (F.B.)=19 
A. L. J. R. 558 distinguished. Mubemmad Ayab v. Mubemmad 
Mabmead, I. L. R. 32 AIL 623=7 A. L. J. R. 741, Shanker Ban 
v. Ree D aE dt 557, Shewren Bibi v. Abdus Semad, 
LL.R a a r S Lachmi v. Ram Baba- 
dur, 2 L. J. R. 200 and Mebedeo Sebai v. The Secretary of 
State for Indie 20 A. L. J. R. 55 referred to. 

[There is a clear distinction between the case of an application 
for permission to sue or appeal in forme penperis being dismissed 
or rejected and the case in which a similar application is allowed. 
In the former it may be said at the case hod been decided @ hile 
in the latter the order appears to be merely interlocutory.—Per 
NIAMATULLAH, J.] 

Crv Revision from an order of MAHESHWAR PRASAD ESQ., 
Subordinate Judge of Allahabad. 

Sarkar Bahadur Jobari for the applicant. 

Shiva Prasad Sinha for the opposite parties. 

The following judgments were delivered:— 

SULAIMAN, J.—This is an application for revision by the 
plaintiff from an order of the Subordinate Judge dismissing her 
application for leave to sue in forma pauperis, The learned Judge 
has dismissed the application on two grounds: (1) that the case is 

“apparently founded on weak grounds” i.e., “the case is weak on 
merits” and 

(2) that the Government Pleader el his intention to 
dispute the allegations of the applicant’s pauperism. 

The court did not proceed to enquire as to whether the plaint- 

*Civ. Rev. 43 of 1929 
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iff was in reality a pauper or not, but merely considered her case 
to be weak on the merits, although the time for the production of 
evidence had not yet arrived. e ground for the dismissal of the 
application is not that the application was not properly framed 
and presented, or that the applicant was not a pauper, or that she 
had acted in any way fraudulently, or that her allegations showed 
no cause of action, or that she had entered into an agreement with 
another person who has obtained an interest in the subject-matter. 
of the suit. His opinion that the case was weak on the merits is 


` not tantamount to holding that the pee itself discloses no. cause 


of action. Thus the learned Judge proceeded entirely outside 
the scope of Order 33, Rule 5, which gave him jurisdiction to 
dismiss the application. When the case was not covered by that 
Rule, it was the duty of the Court, under Rule 6, to fix a day 
for receiving evidence as regards her pauperism.. The court could 
not reject the application merely because the Government Pleader 
was prepared to contest it. It is, therefore, perfectly clear that 
the court has refused to exercise jurisdiction by not enquiring 
into the application on the merits, has also acted without jurisdic- ` 
tion in dismissing it on a d not covered by Rule 5 and has 
acted with material irregularity in the exercise of its jurisdiction, 
because the plaintiff has been given no opportunity to show that 
she was a pauper or that she had really a good case. The order 
of the court below, therefore, cannot be justified in any way. 

A prelimi objection, however, is taken on behalf of the 
respondent that this Court has no jurisdiction to interfere in re- 
vision. It is contended that the order passed by the Judge is an 
interlocutory order and, therefore, it is not a case decided within 
the meaning of Section 115 of the Code of Civil Procedure, and 
that therefore no revision at all lies to this Court. The learned 
advocate concedes that prior to the decision in Budhu Lal v. Mewa 
Rem there were various cases of this Court in which the High 
Court had interfered in revision when an application for leave to 
sue in forma pexperis had been rejected and there were proper 
grounds for interference. I may in this connection refer to the 
case of Muhammad Ayab v. Mubsmmad Mebmud’ where Kara- 
mat Husain and Chamier, JJ. drew a distinction between the case 
where the application for leave to sue in forma peuperis was dis- 
missed and case in which it was granted. The contention, 
however, is that, as a result of the pronouncement by the Full 
Bench, no revision now lies. Reliance is strongly. placed on the 
case of Shenker Ban v. Rem Def which is cited as an authority 
for the proposition. It is possible that the learned Judges in that 
case considered that there was not pood ground for interference 
in revision, But if they intended to lay down that the High Court 
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has.no jurisdiction to interfere in revision if an application for leave Cx 
to sue as a pauper has been dismissed, no matter however illegal coe 
or without jurisdiction the order may be, that opinion is certainly  1°°° 
contrary to other cases of this Court which were decided subse- Somara 

uent to the same Full Bench. In Shawren Bibi v. Abdus Semad! Den 
di High Court did interfere in revision and set aside an order dis- Harat Lar 
missing an application for leave to sue as a pauper. Ina case some- — 
what similar on facts to the case before us, a single Judge of this Semen, J. 
Court also interfered in revision (see Lachmi v. Ram Bahadur’). 


It seems to me that the case of Budhu Lal v. Mewa Rem is no 
authority for the broad proposition that no revision lies from any 
order which may be called an interlocutory order, much less for 
the proposition that, even if an application for leave to sue in forma 

peris has been dismissed and so far as the plaintiff is concerned 

is case is at an end, no revision lies. Rafique and Walsh, JJ. were 
of opinion that a revision lay from even an interlocutory order, 

which would include even T: f 
Piggott, J., with whom Gokal Prasad, J. agred, held that no re- 


which had beyond question been decided, having been finally dis- 
posed of and struck off the pendin file of the subordinate court 


the order against which this a lication in revision has been filed 
is merely a finding by the trial court on one out of ma aaa 
` arising in a suit which is still pending . the record before us 
is that of 4 pending suit and not the record of any case which 
has been decided. 
Ryves, J. confined his judgment within very narrow limits. To 
quote his own words 
the only ‘question which I propose to answer in this case is whe- 
ther the decision of a single issue by a subordinate court in a 
suit which żs still pending in that court (the italics are by the 
learned Judge himself) is a case decided .. My answer is con- 
fined strictly to the precise point we have to decide. The referring 
: order I think is perhaps framed too widely, though I myself was 
chiefly responsible for its wording. 
Having put before him this question, his conclusion was that there 
was no revision from a mere finding. It is noteworthy that in that 
case the Court had merely expressed an opinion on one of the 
several issues which arose in the case; and the finding on the issue 
of jurisdiction being in favour of the plaintiff, the court was still 
seized of the case and proposed to proceed with the trial of the 
remaining issues, Thus a revision had been preferred merely from 
-a finding on an isolated issue in the suit. In that view, no case 
‘LL R 45 All 548=21 A. L J. R. 441. "23 A. L J. R. 200 
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had really been decided but an opinion had been expressed con- 
taining a finding on that issue. As the opinion of Ryves, J. alone 
Puea the scale, the Full Bench is only authority for the proposi- 
tion that no revision lies from a mere finding, even though that 
finding may relate to the question of jurisdiction. That case is no 
authority for the broader proposition that no revision will ever lie 
from an order which is merely an interlocutory one. In Mebadeo 
` Sabai v. The Secretary of State for India’ Piggot, J. himself did not 
consider that such a result necessarily followed from his judgment 
in the Full Bench case. 

It may further be pointed out that when the matter is al- 
together at an end and the plaintiff is entirely out of court because 
her application has been dismissed, the order, although not a decree, 
cannot be, strictly speaking, treated as a’mere interlocutory order 
in the course of the trial as pending suit. So far as the plaintiff 
is concerned, her case has been completely disposed of; and if the 
court has acted without jurisdiction or with material irregularity 


" in the exercise of it, the plaintiff would be without any remedy, 


Nismat- 
ullab, J. 


unless the High Court can interfere and help her. I have, there- 
fore, no hesitation in saying that the Full Bench case is no bar to 
our interfering in revision in this case. 

NiIAMATULLAH, J.—The facts out of which the present revi- 
sion has arisen have been fully stated by my learned brother. I 
need not recapitulate them. I entirely agree with his conclusions 
and the reasons on which they proceed. I desire to make a few 
observations to emphasise his view that the revision is maintainable. 

Te aof Shanker Ban v. Ram Der has been pressed on our 
attention in support of the argument that no revision can, under 
any circumstances, lie from an order dismissing an application for 
leave to sue as a pauper under Order 33 of the Code of Civil Pro- 
cedure. The proposition contended for is so widely put that it 
is necessary to examine the provisions of Order 33 of the Code 
of Civil Procedure, and the Full Bench case of Budhu Lal v. Mews 
Rem’ on which the case quoted above proceeds. An application 
for leave to sue as a pauper is to be either rejected or granted. If 
any of the grounds specified in Rule 5 of that Order exists, the 
application for leave to sue as a pauper must be rejected. The 
proceedings, so far as they relate to that application, terminate; 
and if court-fee is paid, the proceedings in the suit will begin. 
Similarly, if the application for leave to sue as a pauper is granted 
under Rule 8, it is to be registered as a plaint, and the Proceedings 
in the suit will commence. I do not express any opinion as re- 
gards the question whether, if an application for leave to sue as 
a pauper is granted, a definite proceeding should be considered to 
terminate with the order granting such application so as to amount 
to a ‘case’ having been decided; but if fe qane for leave to 


sue as a pauper is rejected, I entertain no doubt that a definite ‘case’ 
SoA Lj. R55 
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should be deemed to have ended with the order of the court reject- 


ing the application to sue as a pauper, because if court-fee is not - 


paid subsequently, the claim of the pauper cannot be proceeded 
with, and if a revision is otherwise entertainable it cannot be con- 
tended that a “case” has not been decided. 

In Budbu Lal v. Mewa Ram’ Piggot, J., whose conclusions 
were adopted by two other learned Judges, has attempted to define 
the word ‘case’ as it occurs in Section 115 of the Code of Civil 
Procedure. He observes at page 572 of the report:— 

The word ‘case’ is, therefore, the more comprehensive expres- 
sion of the two; but while in Order 14, Rule 2, it is used as if 
practically synonymous with ‘suit’, I am confident that instances 
can be quoted of its use where it would not at least include a 
suit. If this view is correct, it follows that whereas all ‘cases’ 
are not ‘suits’, every ‘suit’ is at least a ‘case’. From this I would 
go on to conclude that, where the ‘case’ in which the revisional 
jurisdiction of the High Court is invoked happens to be also a 
‘suit’ then this suit is itself the ‘case’ referred to in Section 115 
of the Code of Civil Procedure, which requires to be decided be- 
fore the record is called for. To put the point in another way: 
holding that the word ‘case’ in the Code of Civil Procedure al- 
ways includes a ‘suit’, I read the relevant portion of Section 115 
just as if it ran, ‘may call for the record of any suit or other 
description of cases which has been decided’, 

A dismissal of an application for leave to sue as a pauper is 
obviously not the decision of the swit which did not begin till then. 
There can be no doubt that the proceedings started by the appli- 
cation did come to an end. According to the definition of the 
word ‘case’ given in the passage quoted above, it must be consi- 
dered to be a ‘case’ which has been decided. 

According to the view taken by the learned Judges forming 
the minority of the Full Bench (Rafique and Walsh, JJ.), there 
can be no question that a proceeding of the kind we are concerned 
with comes within the meaning of Section 115 of the Code of Civil 
Procedure. The learned Judges who decided the case of Shenker 
Ban v. Ram Dei have held that the rejection of an application for 
leave to sue as a pauper is not a decision of a ‘case’ within the mean- 
ing of Section 115 of the Code of Civil Procedure. The facts of 
the case which the learned Judges were called upon to consider are 
not given in the report. It is not known whistler the application 
had been dismissed by the court of first instance on the ground 
that the applicant had failed to establish that he was a pauper 
within the meaning of explanation to Rule 2 of Order 33 of the 
Code of Civil Procedure, or whether it had been dismissed on any 
other ground referred in Rule 5. The learned Judges assumed 
that the Full Bench case, to which reference has already been made, 
was applicable to the particular case before them. They observed 
that:— ; 
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The refusal to sue as a pauper does not determine anything in 
the suit. It is merely the decision of a preliminary issue arising 
in or anterior to the suit. It determines nothing except that 
the plaintiff cannot sue as a pauper. He can sue in the ordinary 
way like anybody else and to my mind the case is indis- 
tinguishable from the case of Budhu Lal v. Mewa Ram, 
L L. R 43 All 564, in which a Full Bench of this 
Court finally endeavoured to set at rest a point upon which there 
had been considerable controversy. The question there was whe- 
ther a preliminary issue on a question of jurisdiction was a case 
decided within the meaning of Section 115. That issue, if de- 
cided in the negative, determined the proceedings in that court. 
But it is after all only a preliminary issue arising in a suit, Al- 
though the plaintiff cannot, after the determination of that issue, 
sue in that court, he can still sue in the proper court which has 
jurisdiction. If the decision of an issue that the court has no 
jurisdiction is not a case decided, I am unable for my part to see 
how it is possible to hold that the decision of a preliminary issue 
that the plaintiff is or is not a pauper is ‘a case decided. 


With the utmost respect I would point out that the decision 
of the question as to whether an applicant is entitled to sue as a 
pauper is not the decision of a preliminary issue arising in any 
suit which, as pointed out above, would come into existence only 
if the application to sue as a pauper is granted. and registered as 
a plaint. If the word ‘issue’ by the learned Judge is to be 
taken dn the seas in which it has been. used in; thie Code of Civil 
Procedure, it would arise only when a material fact affirmed by 
the plaintiff is denied by the defendant—a stage which would be 
reached long after the permission is granted or the application is 
otherwise registered as a plaint. The question as to whether an 
applicant is entitled to sue as a pauper is not a question arising in 
chs suit at all. It is a question anterior to the commencement of 
the suit. The decision of that question merely determines the right 
of the plaintiff to be exempted from the payment of court-fee. 
The law in this respect has, in my opinion, been correctly laid 
down by Chamier and Karamat Husain, JJ. in Mubammad Ayab 
v. Mubammad Mabmud*. Chamier, J. expressed himself as fol- 
lows:— 
It seems to be quite clear that the ‘case’ must have been de- 
cided before the High Court can interfere in revision 
But giving the word ‘case’ the widest meaning .... I 
am unable to hold that the order against which this application 
for revision is presented decided any ‘case’. It appears to me that 
there is a clear distinction between the case of an application for 
permission to sue or appeal in forma pauperis being dismissed or 
rejected and the case in which a similar application is allowed. 
In the former it may be said that the case had been decided, while 
in the latter the order appears to be merely interlocutory. 


The learned Judges had to deal with a case in which leave had 
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been granted. In revision the order granting such leave was ques- 
Gone. The suit instituted by the pauper plaintiff was dine 
There is some justification for the view that' no ‘case’ dee those 
circumstances, could be said to have been decided; but the learned 
Judges took care to point out that if the application for leave to 
sue as a pauper had oe dismissed, the same considerations could 
not be applicable. In commenting upon the observations quoted 
above, the learned Judges who decided the case of Shanker Ban v. 
Raw Dei say that the distinction drawn is “subtle”. It is sub- 
mitted with very great respect that the distinction is obvious and 
real and has been clearly set forth by those learned Judges. If 
the application to sue 23 a pauper is dismissed, no further pro- 
ings can continue; and if the application to sue as a pauper 
was the foundation of a ‘case’, it must be deemed to have termi- 
nated with the order of dismissal; whereas, if the application had 
been granted, the proceedings may be taken to continue. In the 
latter case, according to the learned Judges who decided the case 
of Mubsemmad Ayab v. Mubemmad Mabmud, proceedings in the 
case continue and no case can be deemed to.have been decided. 
Our difficulty in fully appreciating the reasons which prompt- 
ed the decision in Shanker Ban v. Raw Dei mainly lies in the total 
absence of facts of the particular case which the learned Judges 
had to decide. The view taken by them might have been per- 
fectly justifiable with reference to the peculiar circumstances of 
that case; but the observations occurring in the judgment reported, 
which are founded on in the arguments before us, are general and 
apart from the facts of the particular case, may be open to cri- 
ticism. Were it not for a number of cases in which a contrary 
view has been taken and which have been referred to by my 
learned brother, this would have been a fit case for reference to 
a Full Bench; but in view of those cases in which the question 
we have to decide was directly raised and considered this proce- 
dure is unnecessary. We are at liberty to follow the view taken 
by one Division Bench in preference to that taken by another 


For these reasons, I have no hesitation in agreeing with the 


conclusions arrived at by my learned colleague, and concur in the ` 


order which he proposes to pass. 

By THE Court—We allow this revision, set aside the order 
of the court below and send the case back to that court with direc- 
tions to proceed with it according to law as provided under 
Order 33. 

Application allowed 
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Crt RAMJI LAL anb oTHeRs (Defendants) 
B3 versus 
SHIB CHARAN DAS (Plaintiff) * 


` Transfer of Property Act (IV of 1882), Sec. 111(g) (2)—Lease of im- 


SULADAAN, J. movable property—Denial of lease by permanent tenent—Forfei- 
Rannatt;,J; ture. 


Dec. 17 


In the absence of any contract to the contrary, under Sec. 
111(g) (2) of the Transfer of Property Act, a lease of immov- 
able property, even though it may be a permanent lease, deter- 
mines by forfeiture in case the lessee renounces his character as 
such by claiming title in himself, provided that the lessor does 
some act showing his intention to determine the lease. Forfeiture 
accrues even on a denial of lease by a permanent tenant. Sarat 
Chandra Madak v. Mobarak Malik, I. L. R. 24 Cal. 440 and 
Abbiram Goswami v. Sbayama Charan Nandi, I. L. R. 36 Cal. 
1003 followed. i 

In 1911 present plaintiffs sued for ejectment of defendants on 
the ground that they were tenants at will liable to be ejected at 
the wish of plaintiffs. Defendants pleaded that they held the 
land as permanent tenants. The trial court decreed plaintiffs’ 
claim and ultimately this decree was affirmed by the High Court in 
1917. Inspite of obtaining a decree for ejectment, plaintiffs failed 
to execute it in time. Subsequently plaintiffs successfully sued for 
recovery of rent or compensation for use and occupation. In this 
suit defendants had denied plaintiffs’ title to property. After the 
expiry of the time fixed in a notice served by plaintiffs upon de- 
fendants to vacate the land in dispute, the present suit for posses- 
sion by removal of the constructions was filed by plaintiffs. 

Held, that inspite of plaintiffs’ omission to obtain ejectment 
through the execution department the relation of landlord and 
tenant between the parties continued and defendants’ status was 
no higher than that of permanent tenants and they were subject 
to the liabilities of such tenants. The denial of the lease by de- 
fendants in their written statement filed in the rent suit was a sub- 
sequent act which caused forfeiture and the present suit was based 
on this fresh cause of action. 


SECOND APPEAL from a decree of Basu AcHor NaTH Mu- 
KERJI, Additional District Judge of Meerut, confirming a decree 
of Mautvi Axe Nomani, Munsif. 
Panna Lal for the appellants. 
Peary Lal Banerji and K. C. Métal for the respondent. 
The judgment of the Court was delivered by 
Siliman] SULAIMAN, J.—This is a defendants’ appeal arising out of a 
` suit for ejectment brought by the plaintiff on the ground of de- 
*S. A. 510 of 1927 
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nial of title by the defendants who were alleged to be the plaint- @™ 
iff’s tenants. Both the courts below have decreed the claim. In 1929 
order to appreciate the points which have been pressed before us 
ia ap it is necessary to give the previous history of the dis- Raugi Lay 
pute between the parties. Sim Faas 
In 1911 the present plaintiff instituted a suit for ejectment P“ 
against these defendants on the ground that they were tenants at selgmes, J. 
will liable to be ejected at the wish of the plaintiff. This suit was 
contested by the defendants, who pleaded that under an old con- 
tract they had taken the land from the plaintiff’s predecessor on 
an agreement to pay a fixed rent of 0-2-0 per Heath without any 
right in the landlord to eject them. The court of first instance 
decreed the claim holding that the defendants had failed to prove 
their permanent rights. On appeal the District Judge reversed 
the decree, but he was overruled by the High Court which re- 
manded the case. This time the District Judge affirmed the dec- 
ree of the first court and his own decree was affirmed by the High 
Court in 1917. The result was that the plaintiff obtained a dec- 
ree for ejectment of the defendants on payment of the price of 
the materials of the house in dispute. 
Inspite of having obtained a decree for ejectment the plaint- 
iff failed to execute it within the time allowed by law and to ob- 
tain delivery of possession through the execution department. 
His remedy to execute the decree became barred in ‘the middle of 
June, 1920. 
Subsequently the plaintiff ouch a suit for recovery of rent 
or compensation for use and occupation, which was ultimately 
decreed by the High Court in 1925. In the course of this rent 
suit the defendants -had distinctly denied the plaintiff’s title to 
the property. The plaintiff served a notice upon the defendants 
to vacate the land, and after the expiry of the time fixed therein 
instituted the present suit for possession by the removal of the 
constructions, which has been decd ecreed by the courts below. 


The learned advocate for the appellants contends before us 
that the present suit is barred by the principle of res judicata as 
well as by the provisions of Section 47 of the Code of Civil Pro- 
cedure. For this contention he relies strongly on the case of 
Ramanand v. Jai Ram’ which has been followed in Remasemi v. 
Mutheyya Chetty’ and Shyam Charan Das v. Satya Prasad 
Chaudbur?. The learned advocate for the respondent however 
contends that the principle underlying those cases cannot apply 
Sg eaits a adad outa person alleged to be his tenant, 
even though the latter may set up his adverse possession. It 
seems to us that in the present case it is not necessary to decide 
that question of law. 

L LR. 43 All 170=18 A. L. J. R. 1001 LR. 48 Mad. 483 
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We have already remarked that in the suit of 1911 the 
defendants were admitting their position as tenants, that is, as 
occupiers of sites on monthly payments of rent without liability 
to ejectment. They were in substance pleading that they held 
the land as permanent tenants or lessees and could not be ejected 
so long as they paid their rents regularly. On the other hand 
the plaintiff was asserting that they were mere tenants at will, lia- 
ble to ejectment whenever he wished it. ‘The relation of landlord 
and tenant was not in dispute between the parties at all, but the 
only point that was in issue was nature of the tenancy, whether 
it was at will or permanent. Even if the suit had been dismi 
the relation of landlord and tenant would not have been put an 
end to but the defendants would still have continued as the ten- 
ants of the plaintiff. We are of opinion that the position of the 
plaintiff cannot be worse if he succeeded in obtaining a decree 
for ejectment and failed to execute it. In spite of this omission 
to obtain ejectment through the execution department the relation 
of landlord and tenant between the parties continued, and the 
defendants’ status was no higher than that of permanent tenants 
which they had set up. e defendants in that litigation had 
never set up their adverse title or absolute proprietary interest in 
the land occupied by them. 

Then again the subsequent litigation which resulted in a 
decree for rent or compensation for use and occupation in favour 
of the plaintiff re-affirmed the relation of landlord and tenant 
between the partics and further strengthened the plaintiffs posi- 
tion. The, result of that decree was that the plaintiff’s right to 
recover rent from the defendants was distinctly affirmed. 


If the position of the defendants was that of tenants, even 
though they may be assumed to have been permanent tenants, they 
were subject to the liabilities of such tenants. In the absence of . 
any contract to the contrary, under Section 111(g) (2) of the 
Transfer of Property Act, a lease of immovable property, even 
though it may be a permanent lease, determines by forfeiture in 
case the lessee renounces his character as such by daci title in 
himself, provided that the lessor does some act showing his inten- 
tion to determine the lease. ‘That forfeiture accrues even on a 
denial of lease by a permanent tenant is clear from the cases of 
Sarat Chandra Madak v. Mobarak Mallik‘ which was approved by 
their Lordships of the Privy Council and Abhiram Goswemi v. 
Shyama Charan Nandi. ‘The defendants undoubtedly denied the 
lease in their written statement filed in the rent suit which made 
their lease liable to forfeiture. By serving notice on the defend- 
ants the plaintiff clearly showed his intention to determine the 
lease. We do not think that the defendants can escape from such 
liability merely because a former decree for ejectment against them 

‘LL. R 24 Cal 440 'L L R. 36 Cal, 1003 at 1915 
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was allowed to lapse. The denial of the lease was a subsequent act Owa 
which caused forfeiture and the present suit is based on this fresh Tpz; 
cause of action. i TAN 
The cases relied upon on behalf of the defendants do not in P9 m 
any way help them. We accordingly dismiss the appeal with costs. Sam Craran 
i ; Appeal dismissed DM 


Sxlatmen, J. 
BENARSI DAS a 
versus ane 
KING-EMPEROR* 1930 


U. P. Prevention of Adulteration Act (No. VI of 1912, Local), Sec. March 27 

15 (2)—Prosecution under Sec. 4—Imperative to specify the charge | —— 

and the neme of prosecutor in the summons—Mere possession of Datat, J. 

adulterated food no crime. 

It is imperative, under Sec. 15(2) of the U. P. Prevention of 
Adulteration Act (No. VI of 1912, Local), that every summons 
issued in a prosecution under Sec. 4 of the Act should specify the 
charge and the name of the prosecutor besides other information. 

Mere possession of adulterated food or drug is not a crime un- 
der the Act. 

CRIMINAL Revision from an order of Basu Trioxi NATH, 
Additional Sessions Judge of Pilibhit. 

G. S. Pathak for the applicant. 

M. Walinllab (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by .- 

Dara, J.—This application must succeed on both the grounds 
raised on behalf of the applicant. The applicant has been con- 
victed of an offence under Section 4 of the United Provinces Pre- 
vention of Adulteration Act No. VI of 1912 (Local). There is 
a mandatory injunction in Section 15(2) of the Act that every 
summons issued in a’ prosecution under Section 4 and Section 10 
shall specify particulars of the offence charged and the name of 
the prosecutor besides other information. In the summons no 
particulars were given; nor was the name of the prosecutor given. 
The particulars were essential in this case because even now I have 
not understood the exact reason or rather the exact charge on 
which the applicant has been convicted. If the oe had 
been stated in the charge a court of revision would have had an 
opportunity to test the particulars and discover whether they 
amounted to an offence under Section 4. What the learned Judge 
says I am afraid I am unable to understand. What happened in 
this case was that, according to the Magistrate, 21 canisters of ghee 

*Cr. Rev. 40 of 1930 
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were found in a store-room of the applicant who sells ghee ordi- 
narily as his business. The trial has been so perfunctory that I 
cannot discover whether every one of the 21 canisters contained 
adulterated ghee or only one canister. An observation of the Ma- 


` gistrate at the end of the judgment that ghee which was not found 


adulterated had been detained for a long time makes me believe 
that the entire quantity was not adulterated. It is very unfor- 
tunate that in summary trials no proper care is taken to record 
evidence and facts in a way to give an accurate idea of facts to the 
court of revision. What the learned Judge says is this: 
It is clear from the evidence as found by the Magistrate that 
the adulterated ghee was meant for sale and anybody who sells 
such a ghee does commit an offence under Section 4. 
The Section, however, makes no mention of storage of adulterated 
ghee. It will not be profitable to spend any time in solving the 
puzzle of the language of the Sessions Judge. The Magistrate 
makes no positive statement at all as to what was the crime that 
the applicant committed. He has entered into generalities as to 
the adulteration business going on in a very large number of cities 
and his belief that the accused would not have tested the ghee be- 
fore offering it for sale. He also does not trouble himself to decide 
whether the storing of adulterated ghee is an offence, and in what 
words he would have framed the charge if it had been necessary 
to frame a charge in this particular case. The task of a court of 
revision becomes very dificult when subordinate courts refuse to 
disclose what in their opinion was the specific charge on which an 
applicant has been convicted. For this reason the omission to 
mention the charge in the summons was highly prejudicial to the 
applicant and the Sessions Judge could not have thought carefully 
of this matter when he made the observation that the applicant 
knew very well what the charge against him was and that the omis- 
sion of particulars from the charge was merely an irregularity. 
When this Court, after all its training, fails to understand the 
charge the Sessions Judge’s statement is incorrect that the applicant 
knew very well what the charge against him was. Possession of 
adulterated food or drug is not made a crime under the Act. In 
the present case there was no sale, nor was the substance offered 
for sale or exposed for sale; nor is it said that the applicant manu- 
factured the articles himself for sale. If there had been any evi- 
dence that the applicant purchased pure ghee and adulterated it 
himself, his act would have been covered by the words 
manufactures for sale any article of food which is not of the na- 
ture, substance or quality which it purports to be. 
The prosecution has been entirely misconceived. 
I set aside the conviction and sentence and order the fine, if 
any recovered from the applicant, to be refunded. 
Conviction set aside 
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RAM NARAIN KISHUN DAYAL (Plaintiffs) 
versus 
RAM PRASAD AnD oTHERS (Defendants) * 


Civil Procedure Code (Act V of 1908)—Or. XXX, Rule 4, Or. XXI, 


Rule 50, Sub-clenses (1)(b) end (4)—Deceased ner—Legal 
representatives not made parties to the suit—Pers estate of de- 
ceased periner not liable—Civil Procedure Code—Appendix G, 
Form No. 2—Secwrity Bond—Omission of the name of the pre- 
siding officer—Security Bond not invalid. 

Plaintiff firm having sued in 1919 defendant firm, with whom 
it had dealings, one A filed a written statement on behalf of the 
defendant firm stating that he was a partner in it. Subsequently 
the parties agreed to refer the case to arbitration. A died in 
January 1920 and prior to that date no arbitration proceedings 
had been taken, An award was filed granting a sum to plaintiffs 
and by a decree based on that award the decretal amount was 
to be paid in two instalments, one at once and the other 
within two months from the date of decree. Defendants 


cution was stayed on execution of two security bonds by the 
two major sons of A on behalf of themselves and their minor 
brother. ‘These bonds hypothecated two houses and a grove. The 
application in revision was eventually dismissed. The decree- 
holders then applied for execution of their decree in respect of the 
instalments and an objection raised by the major sons of A was 
disallowed by the Subordinate Judge who held that the minor 
brother’s share was not liable to be attached in satisfaction of the 
decree. Plaintiffs thereupon appealed to the High Court but as 
they did not implead their minor brother, the appeal was dismissed. 
Accordingly the decree-holders sold 2/3rds of the property of A 
owned by his major sons. The plaintiffs now sued for the balance 
and asked that in case the defendants did not pay, the hypothe- 
cated property not already sold, that is, 1|3rd share of Chotey Lal 
the minor son of A, should be sold. Plaintiffs’ suit having been 
dismissed, held: 

(1) the security bonds were valid documents and as they were 
duly transferred by a registered deed by the Subordinate Judge 
to the plaintiff firm, the latter were legally entitled to bring the 
present suits under those bonds. The mere omission of the title 
from these documents and the name of the presiding officer did 
not make them invalid. 

(2) The decision in the execution proceedings was not res 
judicata for the present suits because they were for enforcement 
of a liability which it would not be possible to enforce in the 


*F, A. 324 of 1926 
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Benwet, J. 
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execution court. An order in execution deciding a matter in 


issue would be res judicata in uent execution proceedings. 
Dwerks Das v. Mobd. Ashfaq Ullah, 22 A. L. J. R. 928 re- 
ferred to. í 


(3) As the legal representatives of A were not brought on the 
record before the arbitration award and the decree passed on it, 
that decree could not be executed against the private estate of 
A and that decree was only capable of execution against the assets 
of the partnership. A would come within the words “any per- 
son who has admitted on the pleadings that he is a partner” 
which are contained in Order 21, Rule 50(1) (6) as one of the 
persons against whom a decree passed against 2 firm may be exe- 
cuted. A could not be exempted under Sub-clause (4) of Rule 50 
because he did appear and answer. Ellis v. Wadeson, L. R. [1899] 
Q. B. D. 714, Mathura Das Gangi v. Ebrabim Fazalbboy, 1. L. R. 
$1 Bom. 986 and Yusuf v. Badsba, I. L. R. 52 Mad. 885 (F.B.) 
referred to. 


(4) The security bonds were not in the interests of the minor 
brother and therefore there was neither personal liability nor li- 
ability of his estate under those bonds. 
First APPEAL from a decree of Basu VisHNU Ram MEHTA, 
First Subordinate Judge of Cawnpore. 


B. E. O’Conor and Rem Nama Prasad for the appellant. 


Kailas Nath Katju, Uma Shankar Bajpai and G. S. Pathak 
for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—These are two connected appeals brought by 
the plaintiff firm of Ram Narain Kishun Dayal of Cawnpore ` 
against decrees of the learned First Subordinate Judge of Cawnpore 
dismissing their two suits. The circumstances which gave rise to 
this litigation are as, follows:—There was a firm in Cawnpore by 
the name of Sitaram Nathmal, and the plaintiff firm had dealings . 
with it by supplying cloth, and the plaintiff firm brought a suit 
No. 280 of 1919 against the firm of Sitaram Nathmal. At that 
time there were two partners in that firm, Nathmal and Balma- 
kund, and on June 23, 1919, a written statement was filed on 
behalf of the frm by Nathmal, stating that he was a partner in 
that firm. Subsequently at a date not shown, the parties in that 
suit agreed to refer the matter to arbitration. er the agree- 
ment Nathmal died in January, 1920, and it is stated in the judg- 
ment that prior to that date no proceedings had been taken in 
arbitration. Subsequent to that date proceedings in arbitration 
took place, and an award was filed on December 11, 1920, and 
on that award a decree was framed against the firm Sitaram Nath- 
mal. ‘The award granted a sum to the plaintiffs of Rs.68,136|1. 
By this decree of December 23, 1920, the decretal amount was to 
be paid in two instalments, one instalment at once and the other 
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instalment within two months from the date of the decree. There Crm 
was 2 revision proceeding in the High Court at the instance of ae 
the defendant firm. Execution applications were taken out —_ 
in regard to each ‘instalment, and execution was stayed on the Raw Naram 
execution of two security bonds, one dated January 12, 1921, and mye 
the other dated March 10, 1921. These bonds were executed by A 
two of the sons of Nathmal, Ram Prasad on behalf of himself and Ram Prasan 
his minor brother Chotey Lal, and Lachhi Ram. These bonds 
hypothecated in the case of the bond dated January 12, 1921, a 
house No. 25|11 and in the case of the bond dated March 10, 1921, 
a house No. 48]107 and a grove. The application in revision was 
ismi The decree-holders then applied for execution of their 

decree in respect of both instalments on July 23, 1921. That ap- 
plication stated that summons should be served on Balmakund, but 
an objection was filed on behalf of Ram Prasad and Lachmi Na- 
rain, the two major sons of Nathmal. Their objection was dis- 
allowed by the learned Subordinate Judge on January 23, 1922, 
but in that proceeding he held, 

the share of their minor brother Chotey Lal is not liable to be 

sold and attached in satisfaction of the decree in question. 
The present plaintiffs took this execution order in appeal to this 
Court, but as they did not make Chotey Lal a party, their a peal 
was dismissed. Accordingly the decree-holders put up for ‘ale the 
two-thirds of the p of Nathmal owned by his two adult 
sons, Ram Prasad and Lachhi Ram, and the two-thirds share in 
house No. 55|11 was sold for Rs.15,700. This had been h 
thecated for Rs.37,402-13-6, and accordingly in suit No. 217125 
the plaintiffs sue for the balance of Rs.21,702-13-6, and they asked 
that a decree for that amount should be passed, and if the defend- 
ants do not pay, the hypothecated property not already sold, that 
is, one-third share of Chotey Lal, the minor son of Nathmal, should 
be sold. Now this one-third share of Chotey Lal was attached by 
Messrs. Ganesh Das Ram Gopal of Calcutta in execution of a 
simple money decree against Nathmal Parshadilal and at an auc- 
tion-sale this one-third share of Chotey Lal was purchased by 
Munna Lal, who is defendant No. 5 in suit No. 217 of $925, and 
he is the contesting respondent in this case. The circumstances 
in the appeal No. 325 of 1926 are similar, and the real contesting 

dents are the purchasers of the one-third share of Chotey 
Lal which was sold in execution, that is, defendant No. 5 Jitmal 
who purchased the grove and defendants Nos. 6 and 7 who pur- 
chased the share of the house. . 

The learned Subordinate Judge has dismissed the suits of the 
plaintiffs on various grounds. Firstly, he has held that the secu- 
rity bonds were not valid, because they were in favour of the 
court, and he held that such a bond was invalid and also that it 
could not be assigned by the court. Secondly he has held that 
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the proceedings in execution on the objection of the two elder bro- 
thers in which it was held that the share of the minor brother 
could not be attached and sold in execution of this decree are a 
bar by the principle of res judicata against the plaintiffs raising 
the question in this suit. He further held that the properties in 
question were not the assets of the business. 


The first question which we will discuss in these appeals is 
whether these security bonds are valid bonds, and heker they 
have been validly signed by the court. The learned Subordinate 
Judge relied on a ruling of their Lordships of the Privy Council 
reported in I. L. R. 42 All. 158=18 A. L. J. R. 263. In 
that case there was a security bond which had been drawn 
up in the year 1902 previous to the Civil Procedure 
Code of 1908. As their Lordships remarked at that pe- 
riod there was no definite form in which security bonds 
on an application to stay execution should be framed. The bond 
in question did not purport to be in favour of any person, but 
merely stated that the applicants furnished security and declared 
that the hypothecated property should serve as security and be 
liable to the extent of a lac of rupees. It was argued that the 
mortgage might be valid because the bond might be taken to be 
in favour of the Court. Their Lordships said: 


The court is not a juridical person. It cannot be sued. 
It cannot take property, and as it cannot take property it cannot 
assign it. It remains, therefore, that there is an unquestioned 
lability, and there must be some mode of enforcing it and that 
the only mode of enforcing it must be by the Court making am 
order in the suit upon an application to which the sureties are 
parties that the property charged be sold unless before a day 
named the sureties find the money. 

In this case before their Lordships it is shown on page 160 
that the question was whether it was necessary that a separate 
suit should be brought to enforce the liability against the sureties. 
The finding of their Lordships was that it was not necessary that 
such a separate suit should be brought, and accordingly they direct- 
ed that the words “‘the property hypothecated by the instrument of 
security of September 16, 1902, is liable” should be added to the 
decree of the trial court. This shows that although their Lord- 
ships criticised the language of the security bond, they did not 
consider that it was a bond which was null and void. Further 
at page 168 their Lordships remarked that the form in appendix 
“G” No. 3 of the present Civil Procedure Code of 1908 should 
obviate the difficulty arising in future, although it was not quite 
clear whether the form should be in favour of a party or an officer 
of the court. Now in the present security bond printed at page 
63 2 comparison with form No. 2 of appendix “G” of the Civil 
Procedure Code will show that the Code directs the title to be 
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put as a heading of the bond: But such title is blank in the pre- Cu 
sent bond. It should have apparently beer addressed to the pre- F 
siding officer, the Subordinate Judge of Cawnpore. In the body —_ 
of the bond there is a reference to the court of the Subordinate Rax Naran 
Judge of Cawnpore and it states: f cee 


We, the executants, therefore, stand as sureties of our own Raw ae 
accord and do hereby hold ourselves and our heirs and representa- 
tives liable to the said court When called upon to do so Beuwet, J. 

We hereby hypothecate house number so and so. 


We consider that the mere omission of the title from this do- 
cument and the name of the presiding officer does not make it 
an invalid document, and that we should presume that the forma- 
lity prescribed by the form exists. As noted by their Lordships 
of the Privy Council the obligee would be an officer of the „court 
and not the court itself. There is statutory provision for such 

“security bonds in favour of the Presiding Officers of the courts in 
India. Thus in Section 34(a) of the Guardians and Wards Act 
it is provided that a guardian should give a security bond to the 
Judge of the Court, and the form for this security bond is con- 
tained in the General Rules (Civil) of 1926 for civil courts sub- 
ordinate to the High Court of Judicature at Allahabad, Volume I, 
where in Rule 23 at page 252 it is laid down that the form shall 
be that in Rule 1 on page 231. The expression used here is: 

I, E. F., do hereby engage and bind myself to the said Judge 
and his successors-in-office to stand security etc. 

Another case in which a security bond is taken in favour of 
the presiding officer of a court is under Section 233 of the Indian 
Succession Act where the form of the bond is given on page 233 
of the same General Rules, That form states: 

We, A. Boof .,CD.. » are bound into G. H. Esq. 
the Judge of the District Court of and to his successors-in- 
office in the sum of rupees. : 

These examples show that in India the common form of a é- 
curity bond is a bond in favour of the presiding officer of the court 
cither expressed by name with the qualification that he is the pre- 
siding officer of that court or expressed as Judge of that district. 
Accordingly we consider that the security bonds in question are 
valid documents and they were duly transferred by a regi 
deed of transfer by the Additional Subordinate Judge to the plaint- 
iff firm. Accordingly we consider that under those security bonds 
duly transferred the plaintiffs are legally entitled to bring the pre- 
sent suits. . 


The next matter which is made a ground of appeal, is that the 
former proceedings in the execution department terminating in 
the order of the Subordinate Judge on January 3, 1922, to the effect 
that the share of Chotey Lal was not liable to be attached and 





CL 


—— 


1930 


Rau Naam Nathmal, and in 


Bennet, J. 


918 HIGH COURT [1930] 


sold in satisfaction of the decree in question is not a bar to the 
present suits under the rule of res judicata. The decree of which 
execution was Pimi was a decree against a firm of Sitaram 

at firm Chotey Lal was not a partner. There 
are three applications for execution on the record in none of which 
notice was to be served on Chotey Lal. The application in question 
is printed at pages 75 and 76 of the paper book, and the only 
mention of Chotey Lal is that contained at page 75 to the effect 
that the security bond was executed by his brother in his name, 
but in column 9 “against whom the decree is to be executed” is 
stated firm Sitaram Nathmal of Kahu-ki-Kothi. The summons 
will be served on Balmakund, son of Sanehi Ram, a partner of the 
firm judgment-debtor. ‘his matter is of some importance be- 
cause in paragraph 11 of the plaint it is incorrectly stated that the 
application for execution was against defendant No. 2, Chotey Lal, 
lee with other persons and the learned Subordinate Judge has 
been mistaken on this point. When the execution proceedin 
were going on an objection was filed by Ram Prasad and Tachhi 
Ram, and Chotey Lal was not a pany to that objection. This 
is shown by the heading at page 81 of the order of the Subordinate 
Judge on the objection.” An appeal was taken against the order 
of the Subordinate Judge of January 3, 1922, and the decree- 
holders did not make Chotey Lal a party to that appeal presumably 
because he had not been a party in the execution court, but the 
order in appeal of this Court printed at page 99 shows that the 
appeal was dismissed on the ground:— 


The decree-holders have not chosen to’ make Chotey Lal a party 
to this appeal, and they can therefore obtain no relief against him 
as he is not represented in the proceedings. 

Later an application for a review of this order in appeal was 
made, and the Hon’ble Mr. Justice Mukerji considered that no 
review was necessary, and he states at page 101: 

In the present application for review of judgment it is said 
that Chotey Lal was not a party in the court below and if the 
applicants want to proceed against Chotey Lal, the judgment 
of this Court would be a bar to the trial of- the question of Chotey 
Lal’s liability in the presence of Chotey Lal. I do not presume to 
advise the applicants, but it seems to me their apprehension is base- 
less. All we have said was that we were not going to decide 
anything against Chotey Lal in his absence. We have given no 
judgment on the merits of the case. In the circumstances I do 
not see why, if the applicants have any remedy against Chotey 
Lal, that remedy should be barred, because we refused to hear 
the appeal. ; 

Under these circumstances we consider that these proceedings 
in execution are not a bar to the present proceedings because 
Chotey Lal was not a party to the execution proceedings. Also 
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the decree-holder was only seeking to enforce a personal liability 
as is clearly stated by his counsel at page 79, whereas in the present 
podna the plaintiff is seeking to enforce the liability of the 

ypothecation bond of the property. An order in execution 
deciding a matter in issue will be res judicata in subsequent execu- 
tion proceedings as was held in Dwerka Das v. Mubammad Ashfaq 
Ullah where it was laid down that after a notice to the judgment- 
debtor the judgment-debtor could not raise the question again 
in subsequent execution proceedings. But the present suit is not 
an execution proceeding. It is also to be noted that Order 34, 
Rule 14 lays down that where a mortgagee has obtained a decree 
for the payment of money in satisfaction of a claim arising under 
the mortgage, he shall not be entitled to bring the mortgaged 
property to sale otherwise than by instituting a suit for sale in 
enforcement of the mort Under the principle of this rule 
there is reason for holding that the present proceeding to enforce 
the hypothecation liability on this p is correctly a suit and 
not an execution proceeding. Agora therefore the decision 
in the execution proceedings could not be res judicata for the pre- 
sent suits, because the present suits are for enforcement of a liabi- 
lity which it would not be possible to enforce in the execution 
court. 


We may also point out that the order of the Subordinate Judge 
was apparently passed under Order 21, Rule 23(2). The proce- 
dure in hearing objections to applications for execution must be 
similar to the procedure in hearing objections to attachment. Or- 
der 21, Rule 63 provides that a party against whom such an order 
is made may institute a suit to establish his right. We consider 
that this principle would govern the execution order in question 
and there would be no bar of res judicata to the present suits. 

The main question on which the decrees of the learned Sub- 
ordinate Judge denhe these two suits was upheld by the learned 
counsel for the respondents was that because Nathmal had died dur- 
ing the hearing of the original suit No. 280 of 1919, by the plaint- 
iffs and because the plaintiffs in that case had taken advantage of 
Order 30, Rule 4, and had not joined the légal representatives of 
Nathmal as parties to the suit, therefore it was not open to the 
decree-holders to proceed in execution against the personal pro- 
perty of Nathmal. It is admitted that Order 21, Rule 50 does 
not make any clear provision on this point. For the appellant- 
plaintiff it was claimed that even though the legal representatives 
of the deceased partner had not been brought on the record, still 
the decree could be executed against his personal estate. It is to 
be noted that the present case is differentiated from those in various 
rulings which were quoted, because in the present case when a writ- 
ten statement was filed in the suit against the firm that written 

"2 A. L. J. R. 928 


920 HIGH COURT [1930] 
Crm. statement was filed by Nathmal, who filed it as a partner in the 
Tso firmi see attestation at page 43 of the printed book (I, Nathmal, 
— one of the proprietors of the firm “Sitaram Nathmal” defendants 
Raw Naam do declare”). Accordingly Nathmal would come within the words 
Fanon “any person who has admitted on the pleadings that he is a 
v. partner” which are contained in Order 21, Rule 50(1) (b) as one 
Ram Passap of the persons against whom a decree passed against a firm ma 
Bennet, J, be executed. For the respondents it was contended that the void: 
“any person” must be taken to mean a person who was alive at the 
time of execution. In the present case Nathmal had diedþefore 
the award and decree and execution proceedings. It must be ad- 
mitted that the provisions in Order 21, Rule 50 are defective on 
this point. The exempting clause of Rule 50 is (4) 
save as against any property of the partnership a decree against 
a firm shall not release, render liable or otherwise affect any 
partner therein unless he has been served with a summons to ap- 
pear and answer. 
_ It could not be contended that Nathmal would be exempted un- 
der this Sub-clause, because he did ap and answer. The 
learned counsel for the respondents alist Gn the case of Ellis v. 
Wadeson’. In that case the facts were that an action was brought 
against a firm named Wadeson and Malleson in which the partners 
at the time that the action was brought were Malleson and Nes- 
bitt. After the issue of the writ, appearance thereto and state- 
ment of claim, Malleson died. The surviving partner, Nesbitt, 
put in a defence on his own behalf, and the plaintiffs applied to 
a master at chambers for leave to sign judgment in default unless 
the defendant Nesbitt amended his defence to a defence on behalf 
of the firm and the defendant Nesbitt appealed. In the court of 
appeal it was held that the order was correct and that the defend- 
ant should amend his defence by making a defence on behalf of 
the firm. In the course of the judgment various points were con- 
sidered, and at page 718 it is laid down: 

If the legal personal representatives of a deceased partner are 
not added expressly as defendants, and the action is brought 
against the firm in the firm’s name, then judgment can only be 
obtained as against the surviving partners and be enforced against 
them and against the partnership assets. 

It is ón this passage that the learned counsel for the respond- 
ents relies. It is true that there is in the English Law no provision 
such as is contained in Order 30, Rule 4, but it does not follow 
that that provision is intended to make the personal estate of a 
deceased partner liable if his legal representatives are not made 
parties to the suit. It is not, we consider, only open to the legal 
representatives to contend that a deceased person was not a partner, 
but it would be open to them also to make a general defence in the 
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suit. In the present case when Nathmal died the proceedings con- 
tinued against the firm and the firm was properly represented by 
the surviving partner Balmakund, but the personal estate of Nath- 


Cru 
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mal was not represented by anyone and accordingly we consider Ram Naram 


that to make that personal estate liable it should have been repre- 
sented after the death of Nathmal. There have been conflicting 


Dayar 
v. 


rulings in the courts in India on the question of liabilities of the Ram Pasan 


estate of a deceased partner. One of these cases is Mathura Das 
Gangi v. Ebrabim Fazalbboy* which followed the rule in L. Wade- 
son's case, but the case in 51 Bombay was a case where the firm had 
been dissolved to the knowledge of the plaintiff before the institu- 
tion of the suit by reason of the death of a partner, and he did not 
bring his suit against the legal representatives of the deceased part- 
ner. It was held that it was necessary to add the legal representa- 
tives of the deceased partner in order to obtain judgment against 
the private estate of the deceased partner, as op to a mere judg- 
ment against the partnership assets. This ruling in 1927 differed 
from rulings reported in 24 Bombay Law Reporter, 1037 (1922) 
and 25 Bombay L. R. 1081 (1923). The Full Bench case of Yu- 
suf v. Badsha’ follows the case in I. L. R. 5 Bom. 986. 


We consider that, as the legal representatives of the deceased 
Nathmal were not brought on the record before the arbitration 
award and the decree passed on it, that decree cannot be executed 
against the private estate of Nathmal, and that that decree is only 
capable of execution against the assets of the ership. It was 
stated in the plaints of the present suits that the roperty in ques- 
tion was property purchased by Nathmal out of the assets of the 
firm. But that statement is shown by the evidence to be incorrect. 
Balmakund, the surviving partner, gave evidence on page 18 of 
the paper book in which he stated that the price of the house No. 
55|11 was paid from the cloth shop, but in cross-examination he 
stated that the price of the house was debited to Nathmal’s account 
in the partnership, and that he (Balfhakund) hed no concern with 
the house. He also stated that the grove was purchased by Nath- 
mal, and that no other property was purchased with money from 


Brassi, J. 


the cloth shop, and by inference therefore the house in the other ` 


suit would not be even purchased with money taken from the 
cloth shop accounts, The plaintiff produced the vendor Manni 
Lal who stated that he sold the house No. 55|11 to Sitaram Nath- 
mal in October, 1916, but in cross-examination the vendor admit- 
ted that he did not remember in whose name the sale deed of the 
house was written. By some strange omission the plaintiff has neg- 
lected to produce certified copies of these sale dedi although these 
could y have been obtained in the office of the Sub-Registrar. 
As re the partnership Balmakund states that his wife’s father, 
Jitmal, had invested money in the partnership along with Nathmal 

‘L L R 51 Bom. 986 'L L R 52 Mad. 885 
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and that his wife was the heir of her father and that he (Balma- 
kund) received a salary of Rs.62-9-0 per mensem and that he was 
also a partner in the cloth business in profits. By this we under- 
stand that Balmakund received a share of profits on behalf of the 
capital owned by his wife in this firm. Accordingly the learned 
counsel for the appellants is not correct in his allegation that the 
firm of Sitaram Nathmal was owned solely by Nathmal, because 
it is clearly shown that either Balmakund or hi wife also owned 
a share in the firm. Accordingly the two houses and the grove 
are property which belonged to Nathmal in his private capacity 
and not to Nathmal as a partner in this firm. It is also in evi- 
dence that Nathmal had received all his property by will from 
his father and therefore it was his self-acquired property and on 
his death it would descend on his sons by inheritance and not as 
joint family property. The question, now, is what right had 
Ram Prasad and Lachhi Ram, the two brothers of Chotey Lal 
minor, to hypothecate the share of Chotey Lal which was one- 
third in this property by the security bonds in question. We have 
held that the decree which had been passed on the arbitration 
award was a decree which was capable of being executed only 
against the assets of the partnership. Accordingly it could not 
be said that it was for the benefit of the minor Chotey Lal that 
his pro which he had obtained by inheritance from his father 
and which had no liability whatever under that decree should be 
hypothecated as a security bond to delay execution of that dec- 
ree. The transactions therefore of the security bonds were not 
in the interests of the minor Chotey Lal, and accordingly they 
were not transactions by which his interest in this property is 
bound. No personal liability could attach to Chotey Lal under 
the security bonds because he was a minor. Accordingly there is 
neither personal liability nor liability of his estate under these se- 
curity bonds. We consider, therefore, that the two cases of the 
plaintiff will fail on this ground. Accordingly we consider that 
the decrees of the learned Subordinate Judge dismissing the suits 
of the plaintiff were correct decrees and we dismiss these appeals 
with costs, 


Appeals dismissed 
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HANUMAN SINGH (Defendant) 
versus 7 
RAM LAKHAN ann otHers (Plaintiffs) * 
Civil Procedure Code, Sch. II, R. 1 end Or. 32, R. 5—Partition suiim 
One of the defendants a minor—Reference to erbitration—Gusr- 


dian ad litem no party to reference—Award—Decree not binding 
on minor. 


In a partition suit in which one of the defendants was a minor, 
the parties referred their disputes to arbitration without any re- 
ference to the guardian ad litem of the minor, and the minor’s 
uncle preferred to act as the guardian of the minor. An award 
was delivered which was accepted by the court below on the 
ground that it was not prejudicial to the minor. On an appli- 
cation in revision to the High Court, beld, that the decree was 
not binding on the minor. Under R. 1, Sch. 3 it was incum- 
bent on the court to see that all persons interested in the suit 
had agreed to refer the matter to arbitration. The guardian 
ed litem alone could represent the minor in all proceedings in the 
suit (Or. 32, R. 5). 

Quere: (1) Whether the award would fail as against all the 
parties to the suit or whether it would only be ineffective as against 
the minor. 

(2) Whether the minor would not otherwise be bound, if it 
were held that he was duly represented by the managing mem- 
ber of his family. 

Crv Revision from an order of Mautvi MUHAMMAD TAQI 
Kuan, Additional Subordinate Judge of Mirzapur. 

Kailas Neth Katju and Abul Hasan Jobery for the applicant. 

Iqbal Ahmad and Anugrab Narain Singh for the opposite 
parties. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an application in revision from an order 
filing the award and framing the decree in terms of it. This was 
a partition suit in which there were a number of defendants, in- 
cluding defendant No. 7, who was a minor. His father was dead, 
and his mother was appointed as guardian ad litem for the suit. 
It appears thet his grandfather is also alive and is a party to the 
suit. Without any ‘reference to the guardian ed litem of the minor 
the other parties referred their disputes to arbitration, and the 
minor’s uncle professed to act as the guardian of the minor. On 
the reference having been made, an award was delivered which 
has been accepted by the court on the ground that, although there 
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is nothing to show that the minor’s guardian ad litem had agreed 
to this reference, the award appears to be not prejudicial to the 
minor. 

It seems to us that the court below has taken an erroneous 
view of the situation. Under Rule 1, Schedule I, it was incum- 


Raw Laxman bent on the court to see that all persons interested in the suit had 
Suleman, J. agreed to refer the matter to arbitration. When a guardian ad 


litem had been appointed for the minor, it was that guardian alone 
who could represent the minor in all proceedings in that suit and 
nobody else could represent him (Order 32, Rule 5). ‘The learned 
Subordinate Judge is, therefore, quite wrong in thinking that the 
award would bind the minor, although his guardian ad litem had 
not been consulted. 


It is, therefore, quite clear that the award, as one having been 
delivered against the minor, cannot bind him. We do not consi- 
der it necessary to decide at this stage whether the result of this 
would be that the whole of the award would fail as against all 
the parties to the suit or whether it would only be ineffective as 
against the minor. Nor do we consider it necessary to decide at 
this stage whether the minor would not otherwise be bound, for 
instance, if it were held that he was duly represented by the manag- 
ing member of his family. 

. We accordingly allow this revision, set aside the order of the 
court below and send the case back to the court below for disposal 
according to law. ‘The applicant shall have the costs of this revi- 
sion from the plaintiff-respondents. 


BENI MADHO RAM (Defendant) 
VETSHS 
MAHADEO PANDEY (Plaintiff) * 

Civil Procedure Code (V of 1908), Sec. 115—Ex parte decree against 
defendent—aA pplication for setting aside refused by Munsif—Appeal 
to District Judge dismissed—A pplication in revision to the High 
Court from the original decree passed by Munstf—No revision lies. 

In a suit for ejectment, on the date fixed for hearing, the de- 
fendant got the case adjourned to another date. On this date 
the defendant and his pleader were absent. The court, after exa- 
mining the plaintiff, passed an ex parte order against the defend- 
ant. The defendant did not chose to appeal from this decree to 
the District Judge but unsuccessfully applied to the Munsif for 
setting aside the ex perte decree and subsequently appealed from 
the order refusing to set aside the decree to the District Judge. 

*Civ. Rev. 45 of 1929 
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- His second appeal also having failed; he applied to the High Court 
for revision from the original decree passed by the Munsif. Held, 
that no revision lay under Sec. 115 of the Civil Procedure Code. 
There is no ground for restricting the scope of the words ‘in which 
no appeal lies thereto’ to cases where no appeal lies from the order 
sought to be revised. So long as the party has a right to come 
up to the High Court by way of an appeal and has failed to avail 
himself of that opportunity by first going up to the District Judge 
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and then coming up to the High Court, he cannot ask the High - 


Court to interfere in revision. 

Crv Revision from an order of J. K. Dar Esq., Munsif of 
Saidpur. ae hue 

Ambika Prasad Pandey and A. M. Gupta for the applicant. 

Rem Nema Prasad for the opposite party. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an application in revision from a decree 
of the Munsif in a suit for ejectment of the defendant from a 
house and for recovery of rent. The defendant in his written 
statement had taken a number of pleas but on the date fixed for 
hearing he got the case adjourned to another date. On this date 
although the plaintiff and his pleader were present the defendant 
and his pleader were absent. This was not a case where the pleader 
app and applied for adjournment and then withdrew when 

e adjournment was refused, but a case where the pleader did 

not appear at all. The learned Judge examined the plaintiff and 
passed an ex perte order against the defendant. The defendant 
did not choose to appeal from this decree to the District Judge 
but applied to the Munsif for setting aside the ex parte decree. 
This application was refused. He then appealed from the order 
refusing to set aside the decree to the District Judge and his ap- 
peal failed, He now applies to the High Court for revision from 
the original decree passed by the Munsif. 


It seems to us that no revision lies under Section 115 of the 
Code of Civil Procedure. It was clearly a case of a decree which 
could have been appealed against to the District Judge from whose 
detec y sco aeri could Bave bera Bled to thi Hy Cort 
It is therefore not a case in which no appeal lies to the High Court 
at all although no appeal could have been filed from the original 
decree of the first court direct. In our opinion there is no ground 
for restricting the scope of the words ‘in which no appeal lies there- 
to’ to cases where no appeal lies from the order sought to be re- 
vised. So long as the party has a right to come up to the High 
Court by way of an appeal and has failed to avail himself of that 
opportunity by first going up to the District Judge and then com- 
ing up to the High Court, he cannot ask the High Court to inter- 
fere in revision. ` Me fo 
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It also appears to us that there is absolutely no ground for 


interference in revision. It is not a case where the Munsif acted 
without jurisdiction or failed to exercise jurisdiction or acted with 
BEMI Ce any illegality or material irregularity in the exercise of his jurisdic- 


tion. 


Evid 


The application is accordingly dismissed with costs. 
Application dismissed 


GOPI NATH AND ANOTHER (Defendents) 
Versus 
RUP RAM anp oruers (Plaintiffs) * 

ence Act (I of 1872), Sec. 92 read with Proviso (1)—Party to 
on instrument not prevented from establishing eny fact invalidai- 
ing the document— Freud’ in Proviso (1) includes freud on regis- 
tration lew—Trensfer of Property Act (IV of 1882), Sec. 43— 
Erroneous representation may be on inferences to be drewn from 
documents of title—Registretion Act (XVI of 1908), Sec. 28— 
Frend on registration—W bat constitutes—Civil Procedures Code 
(Act V of 1908), Or. I, Rule 10(2) read with Sec. 107(2)— 
Appellate courts power to trensfer € respondent to the ervey 
of appellent—High Court Rules, Chepter 1, Rules 1(vit) and 
(xiv) (b)—Jurisdiction of a single Judge to transfer a respond- 
ent tothe array of appellent—Trensfer of Property Act, Sec. 6(«) 
—Treansfer of mere spes successionis—When does not amount to. 
Section 92 contemplates that no party to an instru- 
ment or his representative should be allowed to uphold 
the written contract and yet try to establish a contem- 
poraneous oral agreement so as to vary the terms of it, but it 
does not prevent even a party to such an instrument from 
establishing any fact which would make the document itself 
invalid, or establish any fraud, or show the transaction to be 
illegal, for the effect of such a plea is not to vary the terms of 
the document but to nullify it. The word ‘fraud’ used in the 
proviso is wide enough to include a fraud on the registration 
law and there is no reason to suppose why it should be con- 
fined to fraud practised on the person who is establishing the 
plea. That a fictitious inclusion of an item of property never 
intended to be sold can amount to fraud on registration admits 
of no doubt and it is open to the court to enquire into the in- 
tention of the parties. Bisbwanath Prasad v. Chandra Nerayen 
Choudbury, I. L. R. 48 Cal. 509, Herendre Lal Roy v. Heri 
Dasi Debi, I. L. R. 41 Cal 972, Muket Nath v. Shyom Sunder 
Lal, [1929] A. L. J. R. 801, Raghwnath Tewari v. Sitaram 
Singh, [1927] A. L R. Al. 797, Pabladi Lal v. Mst. Lareiti, 
LL R 41 AlL 22—16 A. L. J. R. 871 and Dirghpal Singh v. 


*F. A. 12 of 1927 
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Pabledi Lal, I. L. R. 42 AIL 176=18 A. L. J. R 137 dis- 
tinguished. Durga Prasad Sabu v. Temesber Prasad, L L. R. 
46 All. 754=22 A. L. J. R. 719, Kenbsi Lal v. Mabadeo Prasad, 
18 I. C. 389, Kunwer Rem Krishna v. Anend Krishna, [1929] 
A. L R. AIL 578, Vishvenathbbat Annabbat Pujeri v. Fie 
Bin Ningeppe, L L. R. 49 Bom. 821 and Goker 

Reo v. Gokerakonda Papunna, I. L. R. 43 Mad. 436 i to. 


There may be an erroneous representation both on questions 
of facts and on inferences to be drawn from documents of title 
within the meaning of Sec. 43 of the Transfer of Property Act. 


A suit for sale on the basis of a mortgage of 1913 filed against 
the representatives of mortgagors and subsequent mortgagees and 
transferees was resisted only by A (mortgagee of 1924) and B who 
had purchased part of the property in execution of 2 money 
decree. The suit was decreed. During the pendency of an 
appeal by B alone in the High Court against the whole decree 
impleading A and others as pro forma respondents, A executed 
his decree obtained on the basis of his own mortgage, to which 
neither plaintiffs-respondents nor B was a party and A himself 
purchased the property on April 20, 1927. Subsequently, on an 

plication iors a single Judge of the High Court, after hearing 
she Sparti, made A a co-appellant. Meanwhile C, a second 
mortgagee, obtained a decree on the basis of his deed of 1921 
against all the subsequent transferees and put the property to 
sale which was purchased by D. D was made respondent to the 
present appeal. B’s appeal was dismissed by the High Court 
by a separate order. Held, on a preliminary objection: 

(1) that under Or. 1, R. 10(2) the court has ample jurisdic- 
tion to transfer a defendant to the array of the plaintiff. Read- 
ing that Rule along with Sec. 107 (2) the appellate court had a 
similar power. Under Or. 41, R. 4 as well as Rule 33 the 
appellate court also had power to pass a decree in favour of A 
in case he thought it just and equitable. Chapter I, R. 1(vii) 
gave jurisdiction to a single Judge of the High Court to make 
the order objected to and in any case the residuary Sec. 14 (b) 
would be applicable. 


(2) That because the sale in favour of A still stood and only 
a right of redemption could have been allowed to B as a result 
of the decree in his favour, the contention that the basis of 
A’s application had been destroyed had no force. 

(3) That A had a locus stendi to continue the appeal. 

(4) That inasmuch as the document of 1913 was attested 
by more than one witness and one of the witnesses stated that 
the execution took place in the presence of the attesting wit- 
apea ani the sche coerced Har ee eee 
not invalid for want of a proper attestation. 


(5) That although the property mortgaged in 1913 originally 
to one BK and after his death it was partitioned among 
his widow, daughters and the mortgagor (the adopted son of 
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BK), the fact that the mortgagor had-a vested interest in the 
property on the date when the mortgage was executed either 
as a result of an alienation by the widow in his favour or of a 
family arrangement, and that the mortgagees were fully aware 
of the true state of affairs showed that there was not a transfer 
of a mere spes successionis. Assuming that the widow joined in 
the deed merely to assure the mortgagees that she had no title, 
even then, if the mortgagees acted on the representation made 
to them by the mortgagor that he was entitled to the property 
absolutely, then if the latter had since then become full owner, he 
and his representatives were bound by the deed. . Mulraj v. 
Inder Singh, 1. L. R. 48 All. 150 referred to. 

(6) That Sec. 92 coupled with Proviso No. 1 of the Evi- 
dence Act did not debar A (a subsequent mortgagee of the 
property) from showing that the parties never intended to mort- 
gage 2 particular item of property included in the deed and that, 
therefore, the registration was invalid. A was a defendant in 
the action and was trying to prove a fraud to which he was. 
not party personally. ‘ 

Fst APPEAL from a decree of MauLvI SHAMSUL Hasan, 
Additional Subordinate Judge of Agra. 


B. Malik and N. P. Asthona for the appellants. 


Iqbal Abmad, S. K. Der and Baleshwari Prasad for the res- 
pondents. .. 

The judgment of the Court was delivered by 

SULAIMAN, J.—A preliminary objection to the hearing of 
the appeal has been raised on behalf of the plaintiffs-respondents. 
It is necessary to give the facts briefly in order to consider that 
objection. 

The appeal arises out of a suit for sale on the basis of’a mort- 
gage deed of 1913 against the representatives of the mortgagors 
and subsequent mortgagees and transferees. ‘The defendants were 
Kanhaiya Lal, a mortgagee of 1924, and Dr. Gopi Nath, who had 
purchased part of the property in execution of a simple money 
decree. Kanhaiya Lal and Gopi Nath both contested the suit in 
the court below but the other defendants did not. ‘The suit was 
decreed. An appeal was filed by Dr. Gopi Nath alone in this 


j ae Court against the whole decree, impleading Kanhaiya Lal 
an 


the other persons as pro forma respondents. 

During the pendency of the appeal Kanhaiya Lal executed 
his decree obtained on the basis of his own mortgage, to which 
however neither the present plaintiffs-respondents nor Gopi Nath 
way a party, and Kanhaiya Lal himself purchased the property 
on April 20, 1927. Subsequently he applied to the High Court 
for the transference of his name from the array of the respondents 
to that of the appellants. Notices were issued, and after hear- 
ing the parties a iad Judge of this Court passed an order dated 
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June 12, 1928, transferring the name of Kanhaiya Lal from the 
array of the respondents and made him a co-appellant. 

In the meantime the second-mortgagee, Mathura Prasad, ob- 
tained a decree on the basis of his deed of 1921 against all the 
subsequent transferees and put the property to sale, and it was 
purchased by Roshan Lal on July 20, 1929. Roshan Lal has been 
made a respondent to this appeal. 

Gopi Nath has not pressed his appeal and his appeal has al- 
ready been dismissed by us under a separate order. 

The learned advocate for the plaintiffs-respondents first takes 
an objection that the order making Kanhaiya Lal a co-appellant 
was without jurisdiction and is not binding on them. This con- 
tention, in our opinion, cannot prevail. Under Order I, Rule 
10(2) the court ample jurisdiction to transfer a defendant 
to the array of the plaintiff. Reading that Rule along with Sec- 
tion 107(2) there would be no doubt that the appellate court 
would have a similar power. It is also quite clear under Order 
` 41, Rule 4 as well as Rule 33 that the appellate court would have 
power to pass a decree in favour of Kanhaiya Lal, who is a party 
to this appeal, in case he thinks it just and equitable. 

There is also no force in the suggestion that a single Judge 
had no jurisdiction to make that order. Chapter 1, Rule 1 (v#) 
brings such an application expressly within Fis jurisdiction. In 
any case the residuary Rule 1(xiv) (b) of Chapter I would be 
applicable. The order was made after notice to the parties and has 
become final. We accordingly overrule this objection. 


It is further suggested that the ground on which Kanhaiya 
Lal’s name was transferred was the devolution of interest on him 
pendente lite by virtue of his purchase, and that inasmuch as in a 
subsequent suit Gopi Nath has been held not to be bound by that 
decree the basis of Kanhaiya Lal’s application has been destroyed. 
This contention also has no force, because the sale in favour of 
Kanhaiya Lal still stands, and only a right of redemption could 
have been allowed to Gopi Nath as a result of the decree in his 


favour. 


any locus stend? to continue this appeal. This contention is based 
on the ground that the property has been purchased by Roshan Lal 
in execution of a mortgage decree which had priority over Kanhaiya 
Lal’s mortgage and which the latter did not redeem. ‘The learned 
advocate for Kanhaiya Lal tries to meet this objection on three 
grounds. It would be convenient to dispose of the last two 
grounds urged by him in the first instance. He suggests that it 
is open to his client to bring a separate suit. for setting aside the 
sale on the ground of fraud committed in the conduct of it, or 
in the proclamation of the sale. The decree was transferred to 
117 


The next objection taken is that Kanhaiya Lal has no longer - 
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the Collector for execution and the Rule framed by the Board 
of Revenue applies to the proceedings. The Rule is similar to 
Order 21, Rule 92(3), and prohibits a separate suit on the ground 
of fraud in the proclamation or conduct of the sale. We there- 
fore do not see any force in this suggestion. The second sugges- 
tion is that the confirmation of the sale by the revenue court has 


* not yet become final, Although the Commissioner on January 


17, 1930, confirmed the sale, it is suggested that a revision would 
be filed before the Board of Revenue, and if necessary the matter 
would be taken up to their Lordships of the Privy Council. ‘This 
is wholly problematic. In the next place it appears that Kan- 
haiya Lal Fimeelf never applied for the setting aside of the sale, 
apd it was not he who appealed to the Commissioner. We there- 
fore do not consider this a sufficient ground to meet the objec- 
tion. 

The third ground is that the whole of the property has not 
been sold by the revenue court. The mortgage deed of 1913 is 
printed on page 43 of the paper book and shows that it covered 
certain zamindari properties as well as a pucca chabutra (plat- 
form, masonry work). At the trial when the plaintiffs’ pleader, 
Pandit Sital Prasad, was questioned, he made a statement (p.14) 
that the two storied deorhi (ante-chamber) mentioned in the do- 
cument was the chabutra, and that it was the same property which 
had been hypothecated. Sita Ram, one of the plaintiffs in his 
cross-examination (p. 19, line 45) also admitted that ‘the chabutra 
of the house’ had been hypothecated. We do not find that the 
statement of Pandit Parbhu Dayal (p. 17), pleader for the defend- 
ant, relied upon by the learned counsel for the respondents, con- 
tains any admission that this chabutra was not included in the 
mortgage deed of 1924 in favour of Kanhaiya Lal. In reply to 
the affidavit filed on behalf of the plaintiffs, Kanhaiya Lal’s coun- 
sel has tendered before us a certified copy of the mortgage deed 
dated June 14, 1924, which clearly states that the property h 
thecated was the mortgagor’s right and interest in the zamindari 
property, as well as one three-storied residential house No. 4669 
together with the site and rights appurtenant thereto. The bound- 
aries of the house and the locality leave no doubt that it is the same 
house which was mortgaged in 1913. This house had been allot- 
ted to Shambhu Nath exclusively under a deed of partition dated 
March 24, 1898, and was mortgaged by him. ‘The ante-chamber 
or the platform of his house must therefore be assumed to be a 
part of the property hypothecated, and some interest in it there- 
fore must be deemed to have passed to Kanhaiya Lal. This ques- 
tion admittedly has not been decided by the revenue court, nor 
can this property be sold by that court. In this view of the matter 
Kanhaiya Lal has a locus stendi to continue the appeal. We ac- 
cordingly overrule the objections. 
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We now proceed to consider the appeal on its merits. Three 
main pleas have been urged before us on behalf of Kanhaiya Lal. 
The first is that the mortgage deed of December $, 1913, in favour 
of the plaintiff-respondents was invalid for want of a proper at- 
testation; the second is that it hypothecated a mere chance of suc- 
cession, which was illegal, and the third is that the deed is invalid 
on account of a fraud on registration. 

The plea as to want of proper attestation cannot at all be 
sustained. The document purports to have been attested by more 
than one witness, and one of the attesting witnesses, viz., Gopi 
Chand, has been produced by the mortgagees, and states that the 
execution took place in the presence of the attesting witnesses. 
Jagat Narain, the scribe, also corroborates his statement. We there- 
fore see no defect in the attestation. 


The plea of a transfer of a mere spes successionis is based on 
the fact that the property hypothecated originally belonged to 
Bal Kishen who died, leaving 2 widow, Mst. Muthra Dei, and two 
daughters. These daughters had one son each, one of whom was 
Shambhu Nath, the mortgagor. Under a registered deed of parti- 
tion dated March 24, 1898, the estate of Bal Kishen was divided 
among these people, and the zamindari property and the residential 
house were allotted to Shambhu Nath. It is to be noted that in 
the preamble to this document Shambhu Nath was described not 
only as Bal Kishen’s daughter’s son but also as his adopted son, and 
although it was admitted that the property had been purchased 
and acquired by Bal Kishen and fad come into the possession of 
Mst. Muthra Dei, it was also admitted that as a matter of fact all 
the three parties to the document were the owners. They proceed- 
ed to divide the estate, and agreed that only that party to whom 
particular items were allotted should be the sole owner thereof and 
the others would have no concern with it. ‘The khewat of 1321F. 
has been produced, and shows that Shambhu Nath’s name was re- 
corded against the 20 biswas of the zamindari property in Mah- 
rampur, and he was described as the adopted son of Bal Kishen. 

The mortgage deed of December 5, 1913, was executed not 
only by Shambhu Nath and Shiam Lal, Bal Kishen’s daughter’s son, 
but also by Mst. Muthra Dei, his widow. It recited that the hy- 
pothecated property detailed at the foot of the document had been 
allotted to Shambhu Nath under the deed of partition of 1898, and 
that the other executants had joined in the execution of the docu- 
ment for the satisfaction of the creditors in order to assure title, 
that Shambhu Nath had absolute power of hypothecation of the 
property, and that they would have no objection regarding this 
bond. No details of the properties hypothecated were given in 
the body of the document except a reference that the 10 biswa 
share in mauza Mahrampur was free from previous incumbrance, 


but at the foot of it the zamindari property was specified, then 
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there was a note by the scribe, and then at the bottom and on the 
margin was mentioned “one pucca built chabutra situate in mo- 
balla Panni Gali, Agra, bounded as set forth below” followed by 
its four boundaries. 

One of the mortgagees, Sobha Ram, when in the witness box 
admitted that he was aware of the fact that the property had 


` originally belonged to Bal Kishan and that it had devolved on 


Mst. Muthra Dei his widow. He however stated that Shambhu 
Nath showed him the deed of partition, and he also took some | 
legal advice and was assured that Shambhu Nath was full owner, 
as he represented himself to be. As regards the chabutra his state- 
ment was that he wanted the whole house to be mortgaged, but 
eventually it was a that only the chabutra of the house should 
be hypothecated which according to him was worth about Rs.500. 
He stated that the property hypothecated was the same chabutra 
as is described in the amin’s map as “deorhi do do manzila”—two- 
storied ante-chamber. The plaintiffs pleader on August 11, 1926 
also made a similar statement that the two-storied deorhi shown in 
the amin’s map was the same chabutra which had been hypothe- 
cated. 


On the date when this mortgage deed was executed Shambhu 
Nath had undoubtedly a vested interest in this property. Whe- 
ther we treat the deed of partition as the result of a family arrange- 
ment between the various members or as an alienation by the 
Hindu widow in favour of Shambhu Nath, there is no doubt 
that the effect of it was to vest the title to this property in Sham- 
bhu Nath at least during the lifetime of Mst. Muthra Dei. It is 
therefore quite clear that this was not a transfer of a mere spes 
successionis. The learned Advocate for the appellant has argued 
that, qua the interest which Shambhu Nath acquired after the 
death of Mst. Muthra Dei, the hypothecation was that of a mere 
chance of succession. If the mortgage-deed be taken to be a 
transfer by all the three executants, though the recital was to the 
effect that only one of them was the owner, then undoubtedly 
it would be an alienation by 2 Hindu widow at least, and would 
not be void «b initio but only voidable at the option of the fu- 
ture reversioner when the succession opens. On this hypothesis 
also the mortgage deed cannot be treated as a transfer of a mere 
chance of succession. Assuming however that the transfer cannot 
be treated as one by the widow at all, but that she joined in the 
deed merely to assure the mortgagees that she had no title, even 
then it seems to us that if the mortgagees acted on the representa- 
tion made to them by Shambhu Nath that he was entitled to 
transfer the property absolutely, then if Shambhu Nath has since 
become full owner, he and his representatives are bound by the 
deed. ‘That there was a clear representation made in the docu- 
ment does not admit of any doubt. The only point urged on 
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behalf of the appellant is that the mortgagees themselves were 
fully aware of the true state of affairs and that they were in no 
way misled. Reliance is placed on the case of Mulraj v. Indar 
Singh’ where it was laid down that if the transferees themselves 
were cognisant of all the circumstances and were in no way misled 
by the statement in the deed, it could not be 2 case of erroneous 
representation within the meaning of Section 43 of the Transfer 
of Property Act. In the present case the facts known to the 
plaintiff were that the property had originally belonged to Bal 
Kishan and that it had been divided among his ladies after his 
death under a deed of partition of 1898. In that deed Shambhu 
Nath was described as the adopted son of Bal Kishan, and there 
was an admission on behalf of Mst. Muthra Dei that he had title 
to the property. In 1321F., corresponding to 1913, Shambhu 
Nath’s name was entered as the proprietor of this property in the 
revenue papers, and he was described as the adopted.son. One 
of the plaintiffs has sworn that he took some advice and was in- 
formed that Shambhu Nath was the owner. All that may be 
said against him is that if he had been more careful and diligent 
and had made proper enquiries he might have come to know that 
only a Hindu widow’s estate devolved upon Mst. Muthra Dei and 
that she had no power to transfer an absolute estate to Shambhu 
Nath. The argument on behalf of the appellant is that all the 
necessary facts were within the knowledge of the plaintiffs and 
they must be presumed to know the law, and therefore it must 
be assumed that they were aware of the fact that Shambhu Nath 
was not the full owner. In our opinion there may be an erro- 
neous representation both on questions of fact and on inferences 
to be drawn from documents of title. If the plaintiffs were assured 
that under the deed of partition Shambhu Nath was fully entitled 
to the estate as absolute owner, and they believed it to be true and 
acted upon it, they are entitled to protection even though if they 
had been more careful they might have found out that that was 


not a true representation. 


The learned Subordinate Judge has come to the conclusion 
that Section 43 of the Transfer of Property Act applies to this 
case and that it is not open to Shambhu Nath or his representa- 
tives to turn round and challenge the validity of the mortgage 
on the ground that he was not the owner of the property at that 
time. ‘There is no doubt that after the death of the ladies in the 
family this property has devolved on Shambhu Nath and he is 
the full owner. We would therefore overrule this objection. 

The third point urged is that the deed is defective on the 

und of a fraud that was perpetrated against the registration 

ine The contention is that the chabutra was a fictitious property 

which did not exist, and there was no intention on the part of the 
*L L R 48 All. 150 


934 HIGH COURT [1930] 


mortgagor to transfer it or on the part of the mortgagees to take 
it as security, and that its name was merely used for the purpose 
of deceiving the Sub-Registrar and inducig him to accept the 
deed for registration. This contention was raised on behalf of 
Kanhaiya Lal, who is a subsequent mortgagee of this property. 
If such a plea were raised by a person who is neither a party to 


. the instrument nor his representative-in-interest there could be 


no doubt that it would be open to a court to go into the question 
of the real intention of the parties and ascertain whether this item 
was intended to be transferred. Section 92 of the Evidence Act 
applies only to transactions inter partes and would not be a bar 
to such an enquiry. 


The question before us is whether a representative-in-interest 
of the executant of the document can go behind the deed and prove 
an alleged understanding that a certain item of the property would 
not be transferred. With the exception of a few cases decided re- 
cently the cases referred to in argument are not directly in point. 
In those cases either the property itself did not exist and was a 
wholly fictitious item, or the mortgagor had no title to it and the 
parties never intended that the property should be transferred. 
For instance, the case of Harendra Lal Roy v. Heri Dasi Deb? 
decided by their Lordships of the Privy Council was a case of a 
non-existent property. In the case of Bishwa Nath v. Chandra 
Narain Chowdhury’ the mortgagor did not legally own the pro- 
perty purporting to be transferred, and there it was found that 
there was no real intention to transfer it. Similarly the case of 
Mukat Nath v. Shyam Sunder Lal’ was a case not inter partes. 
Ram Lal v. Temkin Bano’ was also a case where the property did 
not exist. Note a 

The case of Raghunath Tewari v. Sitaram Singh’ decided by 
one of us was also a case where it was in the alternative found 
that the two mango trees said to have been situated in Fyzabad 
did not in fact exist and never belonged to the mortgagor. In the 
same way the case of Pabladi Lal v. Mst. Leraiti' and Dirghpal Singh © 
v. Pabledi Laf may be distinguished. 


But in the case of Durga Prasad Sabu v. Tameshar Prasad’ it 
was held that if the parties found that by selling also a small bit of 
property which was not otherwise intended to be sold they would 
have the convenience of avoiding a (long) journey, it cannot be 
seen why the inclusion of that property should be treated as an act 
done only to commit fraud on the law of registration. But exa- 

1 L R. 41 Cal. 972 TLR. 48 Cal. 509 

4(1929] A. L. J. R. 801 17A LJ R 363 

"[1927] A. L R. AIL 797 | 
T. L R 41 AIL 22=16 A. L J. R. 871 
j : LR. 42 AD. 176=18 A L J. R. 137 
LR. 46 AlL 754=22 A. L J. R. 719 
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mining the facts found by the learned Judges it is quite clear that 
they never came to the conclusion that there was no intention to 
transfer that item. On the other hand they distinctly found that 
the transaction was a bona fide one, and that that small bit of pro- 
perty had been sold. This case therefore is not a direct authority 
for the proposition that an enquiry into the intention of the parties 
is not permissible. In the case of Lachman Das v. Ram Prasad” 
one of the two learned Judges, viz., Ashworth, J., was of opinion 
that, in view of the provisions of Section 92, evidence to show the 
intention of the parties that ownership in a particular item would 
not pass could not be proved. The other learned Judge did not 
express himself clearly on that point in this case. But in a subse- 
quent case of Kenbai Lal v. Mabodo Prasad” which corresponds to 
Kunwar Rem Krishna v. Anand Krishna" the same view was ela- 
borated, and it was laid down that Section 92 of the Evidence Act 
prevented such an enquiry and that Proviso (1) to that Section 
did not entitle a party to the instrument to prove any such inten- 
tion as would be at variance with the terms of the document. These 
are the views expressed by single Judges in two separate cases, and 
the same view to some extent may be said to have been expressed 
by the Bombay High Court in the case of Vishvenathbhat Anna- 
bbhat Pxjeri v. Mallappa Bin Ningappa” if it be assumed that the 
learned Judges regarded a transfer by the guardian of a minor as 
one by the minor himself. On the other hand, the contrary view 
has been expressed by the Madras High Court in the case of Go- 
harakonda Nerasinba Rao v. Gokerakonds Papunna™ although 
Section 92 or its proviso has not been expressly referred to therein. 

It cannot be doubted that an allegation that one item of the 
properties covered by an instrument was not intended to be sold 
amounts to a variation in the terms of that document, and would 
prima facie come within the scope of the substantive portion of 
Section 92, but there is a proviso to that Section which states that 
any fact may be proved which would invalidate any document 
such as fraud illegality etc. Thus the very Section 
provides an exception in a case where a fact sought to be proved, 
ES varying the terms of the instrument, would invalidate 
the document itself. By way of illustration cases of fraud and 
illegality are specially mentioned. It seems to us that the Section 
contemplates that no party to an instrument or his representative 
should be allowed to uphold the written contract and yet try to 
establish a contemporaneous oral agreement so as to’ vary the terms 
of it; but it does not prevent even a party to such an instrument 
from establishing any fact which onl make the document itself 
invalid, or establish any fraud, or show the transaction to be ille- 
gal, for the effect of such a plea is not to vary the terms of the 
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document, but to nullify it. The appellant by trying to show 
that there was no intention to transfer a specific item of the pro- 
perty which was fraudulently included in the deed in order to 
deceive the Sub-Registrar is trying to establish a fact which, if 
accepted, would invalidate the document itself. There is also 
no reason to suppose why the word ‘fraud’ used in this proviso 


. should be confined to fraud practised on the person who is estab- 


lishing the plea. It is wide enough to include a fraud in the regis- 
tration law. Similarly, illegality may be due to various circum- 
stances. Having regard to all these points we are of opinion that 
Section 92 coupled with Proviso No. 1 does not debar Kanhaiya 
Lal from showing that the parties never intended to mortgage this 
particular item of property and that therefore the registration was 
invalid. Kanhaiya Lal is a defendant in the action and is trying 
to prove a fraud to which he was not party personally. 

That a fictitious inclusion of an item of property never in- 
tended to be sold can amount to fraud on registration admits of no 
doubt. ‘The document has to be presented for ‘registration before 
a Sub-Registrar within whose circle a property to which the docu- 
ment relates must be situated (Section 28 of the Registration Act). 
If the parties never intended that a certain item should be sold at 
all and transferred under the deed, the deed does not relate to it, 
and by concealing the fact from the Sub-Registrar they are com- 
mitting a fraud on the registration law. 

Although the case decided by their Lordships of the Privy 
Council in Bishwenath Prasad v. Chandra Narayan Chowdhury” 
is distinguishable, because there the deed was not actually regi 
we would point out that the main basis of their Lordships’ deci- 
sion is quoted at page 516 in the following words:— 

In coming to the conclusion that this appeal must be dis- 
missed, their Lordships’ judgment rests on the view that none 
of the parties ever intended that the one kauri share in mauza 
Kolhua should vest in Udit or should pass by the mortgage from 
him to the mortgagee. 

We may also note that in several cases quoted above, although 
the dispute did not arise between the persons who were parties to 
the instrument or the property did not exist, the learned Judges 
emphasised the fact that there was no intention to transfer the pro- 
perty in question. We therefore think that it is open for us to 
enquire into this matter. 

The first point to consider is whether this property existed. 
In the mortgage deed it was described as a chabutra, which com- 
monly means a raised platform, and in most cases is a platform 


which is uncovered. But in Fallon’s dictionary it is defined as a , 


“raised bank or terrace open or covered, detached from the resi- 
dence, a platform”. Chunna Lal Sorin, one of the witnesses for 
H, L R. 48 Cel 509 
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the defendants, in the ‘exuthinationia-chiet graced: 

There is no chabutra in front of his house. But there is a 
covered piece of land, it might be called a chabutra or any other 
name might be given to it. 

When the learned Subordinate Judge inspected the locality he noted 
that ° 


The alleged chabutra is a stone-paved platform about four square - 


yards (four yards square) in area just in front of the entrance 
gate (door) of the house and attached to it. There is some struc- 
ture over it. 

According to the amin’s map this is more like a verandah with 
walls on two sides and open on the other sides with three steps lead- 
ing up to it. There is some structure on the second storey, but it 
is not clear whether it covers the whole of its roof.or only projects 
over a part of it. The Amin was not examined in order to ex- 
plain his map. In the absence of any other definite evidence on 
the record we must take the inspection note of the Subordinate 
Judge as describing the structure correctly. The learned Subordi- 
nate Judge himself was not reluctant to describe it as a stone-paved 
platform. In these circumstances, we are of opinion that sitting 
on the appellate side we should not hold that the description of this 
property as a “chabutra” was such as was wholly inapplicable to 
the ante-chamber or verandah attached to this house. In this view 
of the matter we are unable to hold that the item included in the 
hypothecation bond was a non-existent property, that is to say, 
property which never existed on the spot and which could there- 
fore never have been intended to be hypothecated. 

It is clear now that this item did exist and was owned by the 
ariel oe The only question that remains for consideration is 
wh there is any sufficient circumstantial evidence which would 
induce us to take a contrary view and hold that there was really 
no intention to mortgage this item. ETE i 

There is no positive and direct evidence on behalf of the de- 
fendants on this point, but their learned Advocate relies on the 
following circumstances. Compared with the bulk of the pro- 
perty hypothecated this item was almost insignificant and, accord- 
ing to Sobha Ram, plaintiff, it was not worth more than Rs.500 
to him. It is indeed doubtful whether it was even worth that 
amount. This piece of land is the main entrance to his residen- 
tial house, whick was not hypothecated, and it would have been 
clearly inconvenient to the mortgagor if this entrance should pass 
out of his possession. The-zamindari prop was situated at a 


considerable distance from this locality, and is no reason to- g a 
suppose that the mortgagee was anxious to take this verandah as ~~ 


a substantial security for his money. It is doubtful whether it 

would have been of any real utility to any purchaser, who hap- 

pened to take it in execution of the mortgagee’s decree. It is on 
118 : 7 : 
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these facts that we are asked to hold that there could not have 
been any intention to mortgage this property. No doubt the 
circumstances are highly suspicious, but the burden of establish- 
ing fraud undoubtedly lies on the party who pleads it. The pre- 
sumption of law is in favour of he validity of the registration. 
There are two positions. Either the parties never intended to 
bypothecate this item, and it was agreed that this item should be 
fictitiously entered with a view to deceive the Sub-Registrar or 
they found that it was more convenient to get the deed registered 
at the headquarters, and such registration could not be effected 
without including an item of the property situated within the 
circle of the Sub-Registrar. In the latter case it is possible that 
they intended to mortgage the property, though the sole object 
was to get the registration effected. Both these hypothesis are 
possible. As the latter hypothesis cannot be excluded we as an 
appellate court are reluctant to find in favour of the defendant 
and hold that fraud has been established. The parties might very 
well have intended this item to be hypothecated in order to confer 
jurisdiction on the Sub-Registrar, and we see no reason to presume 
in the absence of any direct evidence or stronger circumstantial 
evidence that fraud was perpetrated. 


Under the mortgage-deed the rate of interest fixed was 0-6-8 % 
per mensem compoundable every year. The learned Subordinate 
Judge has allowed pendente lite interest at 6% per annum simple. 
‘As the litigation did not last long this rate works out to be a 
higher rate. We must, therefore, give effect to the defendant’s 
objection that pendente lite interest should only be allowed at the 
contractual rate. Future interest after the date fixed will be at 
6% per annum simple. We fix this day as the date for pay- 
ment. - 

With the modification in the rate noted above, the appeal is 
dismissed with costs. 
uF Appeal dismissed 


TALIB ALI SHAH (Defendant) 
versus 
PIAREY LAL AND ANOTHER (Pheintiffs)* 

Minor—Swit against minor wrongly described as major—Ex parte decree 
—Objection by minor in execution—Applicetion by plaintiff for res- 
toration—Suit restored, retried and decreed after appointment of 
guardian ad litem—Suit to be deemed to be instituted against minor 

on the date when it was filed. : 
When an ex perte decree passed against a minor, who had been 

*P. A. 500 of 1926 
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wrongly described asa major, was put into execution, the minor 
objected that he had not been properly represented and after this 
objection had been allowed, the suit was-restored, at the instance 
of the plaintiff, under Sec. 151 of the Civil Procedure Code, and 
after the appointment of a guardian ad litem of the said minor, 
it was tried on the merits and decreed. Held, that the appoint- 
- ment of a guardian ad liters must always be sometime after the 


Cmi- 


1930 
Tatum ALI 
SHAN . 
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institution of the suit and the suit must be deemed to have been ` 


instituted against the minor on the date when it was filed. The 
omission to follow the necessary procedure amounted to a material 
irregularity which made the decree totally ineffective and invalid 
as against the minor but-the suit could not be treated as having 
been either dismissed or decreed effectively against the minor. 
The restoration of the case and the appointment of a guardian 
ad litem did not amount to the addition of a new party. 
Subsequent to the discovery that the minor has not been pro- 
perly represented by a duly appointed guardian, it is open to the 
court in the exercise of its inherent power under Sec. 151 of the 
Code to restore the case to its original number on the file and 
proceed with it after duly appointing a guardian. Bhs an Dayal 
V. Peram Sukb Das, I. L. R. 39 All. 8 and Kirpa Ki Kishori 
V. Babu Lal, I. L. R. 45 All. 606 followed. Edda Punneyys v. 
Jangela Kema Koteyys, 53 I. C. 184 and Armuge Gounden v. 
Perlavenjiappe Goundan, 46 M. L. J. 348 dissented from. 


First APPEAL from a decree of BABU GANGA PRASAD VERMA, 
Subordinate Judge of Bulan : ' 

Mushtaq Abmad for the appellant. : 

Panna Lal and Hari Pal Varshni for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an appeal by Talib Ali Shah; defendant 
No. 20, arising out of a suit on the basis of a mortgage-deed dated 
May 12, 1904, executed by the original owner of this property, 
Mahbub Ali Shah, in favour of the plaintiff, Piarey Lal, and his 
co-mortgagee, Nanak Chand, whose rights he has since acquired 
under a subsequent purchase. When the suit was originally 
instituted Talib Ali was described as a major and an ex parte 
decree was obtained against him and the other defendants. When 
however the decree was put in execution, he objected that he had 
all along been a minor and had not been properly represented. 
The execution court acceded to this contention and -allowed the 
objection. The plaintiff Piarey Lal then applied to the original 
court, under Section 151 of the Code of Civil Procedure, claiming 
that the suit should be restored and proceeded with after the 
appointment of a guardian ad litem of Talib Ali Shah. The court 
acceded: to this request and the suit was tried on the merits and has 
been decreed. Talib Ali Shah now appeals. Me 

. In order to understand the pleas raised in defence it is neces- 

sary to briefly state the previous history of this property. . Prior 


` deed dated December 19, 1906, of this 
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to the mortgage in question there was a mortgage-deed executed 
by Mahbub Ali on February 6, 1904, in favour of his wife, Begam 
Sultan, in part satisfaction of her dower debt. Mahbub Ali was 
also indebted to a creditor Lal Gopal Rai who obtained 2 simple 
money decree against him in execution of which he put up Barwana 
Mahmudpur for sale which was purchased at auction by Begam 
Sultan for Rs.575. Subsequently Begam Sultan executed a sale 
along with 5 bis- 
was of mahal Sardarnagar which she had purchased at another 
auction in favour of Talib Ali Shah. ` 


The defence of Talib Ali Shah is two-fold. In the first place 
he asserted that under the purchase from Begam Sultan he had 
acquired her prior mortgagee rights and that therefore the sale 
should be subject to such rights. In the second place he pleaded 
that inasmuch as no guardian ad litem had been appointed for him 
the suit could not be deemed to have been instituted on the date 
when he was impleaded as a major. 

The first question depends purely on the interpretation of the 
sale deed of Begam Sultan. This is printed at page 54. She pur- 
ported to sell one-third of 19 sihams out of 140 sihams of the en- 
tire 20 biswas of Barwana Mahmudpur which she had purchased 
at auction in execution of Lal Gopal Rai’s decree along with 5 bis- 
was mahal of Sardarnagar. She described herself as the full pro- 
prietor of these properties and transferred the absolute interest to 
the vendee putting. him in proprietary possession and making him 
the absolute owner thereof. There was a further stipulation that 
there were no encumbrances on these properties and that if any 
hypothecation lien chargeable on the properties sold was discovered 
she would indemnify the purchaser. Reading the deed as a whole 
there is no doubt that she purported to transfer the property which 
she purchased at auction free from all encumbrances, that is to Say, 
she transferred her absolute propri interest in the same. But 
by no stretch of the language the deed can be interpreted to mean 
that she also transferred the right to recover her mortgage money. 
As a matter of fact the previous deed is not at all mentioned in the 
document and there is no clause which could convey to Talib Ali 
Shah her rights as a mortgagee. Really she sold these lands free 
from her mortgage. Talib Ali Shab therefore can claim this pro- 
perty to be exempted from the liability to discharge Begam Sultan’s 


` mortgage but cannot claim to have himself acquired the mortgagee 


rights. The plea therefore has no force. 

The second plea is equally groundless. When the suit was 
instituted Talib Ali Shah was duly made a defendant although he 
was wrongly described as a major. He ought to have been des- 
cribed as a minor and after the institution of the suit an application 
should have been made to the court under Order 32, Rule 3 for 
the appointment of 2 guardian ad litem of the minor. The omission 
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to follow the necessary procedure amounted to a material irregu- 
larity which made the decree totally ineffective and invalid as 
against the minor. But we cannot, treat the suit as having been 
either dismissed or decreed effectively against Talib Ali Shah. The 
view which has prevailed in this High Court is that subsequent to 
the discovery that the minor has not been properly represented by 
a duly appointed guardian, it is open to the court in the exercise 
of its inherent power under Section 151 of the Code of Civil Pro- 
cedure to restore the case to its original number on the file and 
proceed with it after duly appointing a guardian. We may refer 
to the case of Bhagwan Dayal v. Peram Sukh Das which was again 
followed in Kirpa Kishan Kishori v. Babu LaF. ‘These cases appear 
to have been dissented from by the Madras High Court on two 
grounds. First that Order 9, Rule 13 cannot apply as the minor 
was really no party to the decree and secondly that the restoration 
of the case and the appointment of a new guardian is tantamount 
to the addition of a new party to the suit. It is unnecessary for us 
to consider whether Order 9, Rule 13 would be applicable to such 
a case for in the present case the inherent jurisdiction under Sec- 
tion 151 has been exercised. We are unable to accept the view that 
the restoration of the case and the appointment of a guardian ad 
litem in any way amounts to the addition of a new party. Talib 
Ali Shah has been a defendant to the suit from the very beginning, 
the only defect being that no proper guardian was appointed for 
him. ‘The appointment of a guardian ad litem must always be some 
time after the institution of the suit and the suit must be deemed 
to have been instituted against the minor on the date when it was 
filed, even though on that date the guardian ed liters was not or 
could not have been appointed. We are unable to accept the 
view of the Madras High Court expressed in Ede Punneyys v. 
Jangala Kama Kot ‘and followed in Armuga Gounden v. 


Periavenjiap pe en‘. We prefer the view which has so far 
prevailed in this High Court and dismiss this appeal with costs. 
f , i Appeal dismissed 
T, L R 39 AL 8 LR. 45 AlL 606 
33 LC. 184 46 M. L. J. 348 


JADU NANDAN RAM (Judgment-debtor) 
VETSHS 
THE PARSOTAM GINNING CO., LTD. (Decree-bolder)* 
Limitation Act (IX of 1908), Art. 182—Suit decreed against three out 
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of five defendents—Appeal by plaintiff implesding remaining two sor ancn, J. 


efendants only—Appeal 
When time begins to run. 
Where in a suit against five defendants, 2 decree was passed 

A *E. F. A. 216 of 1929 


d—Applicetion for execution— Nuwar- 
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Salaimen, J. 


942 HIGH COURT [1930] 


by the first Court against three only and plaintiff's a ‘im- 
pleading the remaining 'two defendants only was allowed by the 
High Court and the form in which the decree was prepared was 
to the effect that the plaintiff’s suit was decreed against all the 
defendants, beld, that, under Art. 182, time for an application 
for execution began to run as against the three defendants from 
the date of the first court’s decree and as against the remaining 
two from the date of the final order of the appellate court. 
Radha Prasad Singh v. Lal Sabib Rai, I. L. R. 13 AlL 53, Sri- 
pat Narain Rai v. Tirbeni Misra, I. L. R. 40 All, 423, Mashiat- 
un-nisse v. Rani, I. L. R. 13 All 1 (F.B.) and Gyen Singb v. 
Ata Hussin, 19 A. L. J. R. 83 approved. Krishtnema Cherier v. 
Mengammal, I. L. R. 26 Mad. 91 and Satih Chendra Chowdbri v. 
Girish Chandra Chakravarty, 1. L. R. 47 Cal. 813 dissented from. 
In cases where the first court’s decree becomes merged in the 
appellate court’s decree, time begins to run from the date of the 
appellate court’s decree. Article 182 does not mean that even 
if an appeal has been preferred against other defendants in which 
the decree against some defendants who are not parties to the 
appeal is not challenged in any way and has, in fact, become final, 
the time can still be enlarged by reason of the appeal. The final 
decree of the appellate court must be such a decree as amounts 
to a formal expression of an adjudication conclusively determin- 
ing the rights of the parties with regard to the matter in con- 
troversy as laid down in Sec. 2. 
Execution First APPEAL from a decree of Basu BRIJ 
Benar Lar, Additional Subordinate Judge of Etawah. 


Demoder Das for the appellant. 
Baleshweri Prasad for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—A suit for recovery of money was instituted 
against five defendants. The first court decreed the claim against 
defendants Nos. 3, 4 and $ but dismissed it as against defendants 
Nos. 1 and 2. The decree of the first court was passed on May 12, 
1923. An appeal was preferred by the plaintiff from that portion 
of the decree which dismissed his claim against defendants 1 and 2. 
He impleaded defendants 1 and 2 only in the appeal and did not im- 
plead the remaining defendants, Defendant No. 5, namely, 
Mohan, died on July 28, 1926. On October 27, 1926, the appeal 
was allowed by the High Court. In the course of the judgment 
it was pointed out that defendants Nos. 1 and 2 were also Viable. 
The form in which the decree was prepared was to the effect that 
the plaintiff’s suit was decreed against all the defendants. 


An application for execution of the decree against the heirs 
of defendant No. 5 filed on September 18, 1928, in which it was 
recited that there had been two previous applications for execution 
on January 17, 1924 and August 2, 1927. The judgment-debtor, 
among other pleas, took the objection that the apeliceen was time- 
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barred, because time began to run from the first court’s decree, dated 
May 12, 1923. The execution court has overruled this objection, 
holding that time began to run from the date of the appellate 
court’s decree, viz., October 27, 1926. 

Under Article 182 time in the case of an application for exe- 
cution begins to run from the date of the decree or, where there 
has been'an appeal, the date of the final decree or order of the ap- 
pellate court or the withdrawal of the appeal. The expression ‘final 
decree’ clearly implies that the appeal should be from the decree 
which is sought to be executed; or, at any rate, in the appeal that 
decree should be impugned, so that the order passed by the appellate 
court should finally incorporate the decree of the first court. In 
cases where the first court’s decree becomes merged n the appellate 
court’s decree, time, of course, begins to run from the date of the 
appellate court’s decree. That Article, in our opinion, does not 
mean that, even if an appeal has been preferred against other de- 
fendants in which the decree against some defendants who are not 
parties to the appeal is not challenged in any way and has, in fact, 
become final, the time can still be enlarged by reason of the appeal. 
The final decree of the appellate court must be such a decree as 


amounts to a formal expression of an adjudication conclusively 
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determining the rights of the parties with regard to the matter in 


controversy as laid down in Section 2. 

In the present case what the appellate court obviously intend- 
ed was that, in addition to the decree which had been passed by 
the first court in favour of the plaintiff, it gave an additional 
decree against defendants Nos. 1 and 2 also. As defendants 3 to 5 
had not been impleaded in the appeal and were not respondents 
before it, the appellate court could not pass a fresh decree against 
these persons who were not parties. 

The position of Mohan is stronger still, because he was actual- 
ly dead on the date when the appellate court’s decree was passed. 
Even if the appellate court had intended to pass a decree against 
him, that decree would be a nullity and void. See Redha Prasad 
Singh v. Lal Sabib Rai’ and Sripat Narain Rei v. Tirbeni Misra’. 
It, therefore, seems to us that the time began to run from the 
date of the first court’s decree so far as defendants 3 to 5 were 
concerned, because as against them the final decree was only that 
of the first court. There is plenty of authority of this Court in 
support of this view, eg., Mashist-un-nissa v. Reni and Gysen 
Singh v. Ata Husain’. It appears that in some other High’ Courts 
a different view has, in some cases, been taken, vide Kristwome 
Chariar v. Mangemmal’ and Satish Chandra Chaudburi v. Girish 
Chandra Chakravarty’. There are, however, other cases of these 
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cra very courts laying down the contrary view. We prefer to 
— adhere to the view which has prevailed in this Court, and with 
22° which we are in full agreement. 
au einen The court below has not gone into the question whether 
ee the decree-holder has been applying for execution or taking other 
Tux steps in execution 90 as to keep alive his decree; and we do not 
anir propose to go into this question at this stage. We accordingly 
yan allow this appeal and setting aside the decree of the court below 
—— send the case back to that court for disposal according to law. 
Sulemex, J. The costs of this appeal’ shall abide the result, and shall be cal- 
culated on the higher scale. 


1930 


Appeal allowed 
Crm BHAIYA RAJ KISHORE LAL (Defendent) 
1930 versus 
April 23 JAGESHAR DAYAL (Plaintiff) * 
— Arbitrator—Privete and secret enquiries by—Misconduct. 
Sorana, J. Unless expressly authorized to do so, an arbitrator cannot be 
e allowed to make private enquiries and allow himself to be in- 


fluenced by evidence which either party has no opportunity to 
check or meet. Days Kishen v. Dharam Das, 4 A. L. J. R. 159 
followed. 

CIVIL Revision from an order of Basu KRISHNA CHANDRA, 
Munsif of Basti. 

Shiva Prasad Sinba for the applicant. 

M. Waliullsbh for the opposite party. 

The Court delivered the following judgment:— 

This is an application in revision from an order setting aside 
an award on the ground that the arbitrator was guilty of legal 
misconduct inasmuch as he had made confidential enquiries be- 
‘hind the back of the plaintiff. It is well settled that, unless 
expressly authorised to do so, an arbitrator cannot be allowed 
to make private enquiries and allow himself to be influenced by 
evidence which either party has no opportunity to check or méet. 
Deya Kishen v. Dherem Das’. e reference to arbitration 
directed him to make “enquiries”, which cannot mean secret or 
private enquiries. 

The application has no force and is dismissed with costs. 

Application dismissed 
*Civ. Rev. 51 of 1929. 
“ALR U9 
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THE UNAO COMMERCIAL BANK. LTD., UNAO 
(Decree-bolder) 
versus 


MOHAR GOBIND RAI AND ANOTHER (Jxdgment-debtors)* 
Civil Procedure Code (Act V of 1908), Or. XXI, R. 1; Or. XXI, 
R. 53(3)—Decree-bolder attaches decree in fevour of bis judg- 
ment —debtor—Judgment-debtor’s fudgment-debtor makes 
ont of cosrt to tbe attaching creditor under Or. 21, R. 1—Pay.. 
ment valid—Civil Procedwre Code, Sec. 2(3) read with Sec. 146 
—"Decree-bolder”—Inter pretation of. 

No doubt Order XXI, Rule 1, under which payment can be 
made to the decree-holder out of court, speaks of the decree- 
holder, but there can be no reason to suppose that it would not 
include his representative who is entitled to act in his place. 

Reading the definition of the word “decree-holder” in Sec. 2 (3) 
with Sec. 146, it follows that the Tepresentative of a decree-holder 
is entitled to take the same proceeding as the original decree-holder 
in whose favour the decree was passed. 

Order XXI, Rule 53(3) makes it clear that once a decree has 
been attached by another decree-holder, the latter becomes a re- 
presentative of the holder of the attached decree and is entitled to 
take out execution in the same way as the original holder thereof. 


Two decree-holders, A and B, attached a decree in favour of 
the judgment-debtor, C, while it was in execution in Cawnpore. 
Later on A applied to the Cawnpore court for the transfer of the 
execution to Gorakhpur where properties belonging to C’s judg- 
ment-debtors were situated. B did not make any separate appli- 
cation but the court in its certificate of transfer noted that the 
said decree had been attached in execution of B also and that what- 
ever money was realized by means of execution should not be 
paid to A, but should be forwarded to Cawnpore for rateable dis- 
tribution. At Gorakhpur A applied for execution of the decree 
without any reference to the note in the certificate of transfer 
and eventually payment of money was made out of court and 
certified by A’s pleader. When the court’s attention was drawn 
to the note in the certificate of transfer, the pleader was asked 
by the court to deposit the amount, but before he could do so, 
he died. The court finally ordered that the decree was paid up, 
that the amount paid to A’s pleader be credited in A’s account 
and that if A had suffered any loss it could recover the amount 
from the heirs of the pleader. The present appeal was made 
by A urging that the payment made to the pleader was illegal and 
the certificate was not valid and operative and that therefore A 
was entitled to further execute the decree and realize the amount 
from the judgment-debtor. Held: (1) A was bound by the 

*E. F. A. 42 of 1929 
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action taken by its own authorized agent in the course of exe- 
cution proceedings and if A had suffered in any manner, his 
remedy was against the heirs of its own agent or against any 
other agent who might have been in collusion with him and that 
it was not open to A to proceed with further execution of the 
decree and try to recover the amount over again from the judg- 
ment-debtor. 


(2) There is nothing in Order XXI, Rule 1 which prevents a 
judgment-debtor from making payment out of court when the 
execution proceedings are being carried on by another creditor 
who has stepped into the shoes of his original decree-holder. In 
such cases, the court would, however, require the attaching cre- 
ditor to deposit in court the surplus of the amount realized, in 
case there be any. Rem Baden Singh v. Rem Pargash Singh, 
[1925] A. L R All. 123 referred to. 

Quere: Whether the decree-holder mentioned in Order XXI, ' 
Rule 2 must mean all the decree-holders jointly interested for 
the purposes of the certificate. 

EXECUTION First APPEAL from a decree of S. M. ALam ESQ., 
Subordinate Judge of Gorakhpur. 

Peary Lal Banerji and S. N. Seth for the appellant. 

Shiva Prasad Sinbs for the respondents. 

The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by the Unao Commercial 
Bank Limited arising out of certain execution proceedings under 
the following circumstances: Mohar Gobind Rai and Inderjit Go- 
bind Rai were indebted to one Sheo Nandan Prasad who held a 
decree against them. The Unao Commercial Bank as well as the 
Punjab National Bank held money decrees against Sheo Nandan 
Prasad. The Unao Commercial Bank, if execution of its own 
decree, attached Sheo Nandan’s decree against the original judg- 
ment-debtors, Mohar Gobind Rai and Inderjit Gobind Rai. The 
Punjab National Bank also applied for execution and attached 
the same decree which was in execution at that time in Cawnpore. 
Later on the Unao Commercial. Bank applied to the Cawnpore 
court for the transfer of the execution to Gorakhpur where pro- 
perties belonging to the original judgment-debtors were situated. 
The Punjab National Bank did not make any separate application 
but the court in its certificate of transfer noted that the said dec- 
ree of Sheo Narain had been attached in execution of the Punjab 
National Bank also and that whatever money is realised by means 
of execution should not be paid to the attaching creditor, the 
Unao Commercial Bank Limited, but should be forwarded to Cawn- 
pore for rateable distribution. 

At Gorakhpur the Unao Commercial Bank applied, on January 
11, 1928, for execution of the decree without any reference to 
this note in the certificate of transfer. On February 8, 1928, 
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Babu Raghunath Prasad, the pleader for the decree-holder, the 
Unao Commercial Bank Limited, certified the payment of Rs.1,000 
by the judgment-debtors to the said bank and filed a receipt for 
the same. The court accepted this verification on his statement 
and the payment was certified, On that date the court’s atten- 
tion was not drawn to the fact that there was a note in the certi- 
ficate of transfer under which the payment should not have been 
received by that bank alone. Later on when the office brought 
this circumstance to the notice of the court the pleader was called 
upon to deposit the amount in court. Various adjournments 
were allowed and the court appears to have been unnecessarily 
lenient to him in giving time to deposit the amount. His excuse 
was that he had put it in a fixed deposit in some bank but in spite 
of successive orders of the court he was unable either to produce 
the fixed deposit receipt or pay the amount in court. It is note- 
worthy that on August 20, 1928 an application was presented by 
the Unao Commercial Bank itself through their authorised agent, 
Rambali, praying that three weeks’ time be allowed to B. Raghu 
Nath Prasad, its pleader, and admitting that he had received the 
whole amount and would make the deposit. There was a further 
prayer that execution should proces itt regard to the rest. 
When so much delay had occurred the court finally ordered that 
unless the amount was deposited forthwith he would report the 
conduct of the pleader to the District Judge. Soon after this the 
pleader concerned died but the certificate of payment remained 
on the record as it had stood before. The court finally .ordered 
that the decree was paid up and the Cawnpore court should be 
informed of it and de of the fact that Rs.1,000 had been paid 
to the decree-holders’ pleader and the amount should be ited 
in the decree-holders’ account. The court further expressed the 

inion that if the bank had suffered any loss it could recover 
ihe amount from the heirs of the pleader. 


The Unao Commercial Bank has preferred this appeal to which 
the Punjab National Bank is not a party. On their behalf it is 
urged that the payment made to the pleader was illegal and wholly 
unauthorised and the certificate was not valid and operative and 
that therefore the bank is entitled to further execute the decree 
and realise the amount from the judgment-debtor. Reliance is 
placed on the definition of the word ‘“‘decree-holder” in Sec. 2 @) 
which says that it means any person in whose favour a decree 
been passed or an order capable of execution has been made. The 
argument is that this definition cannot apply to an attaching cre- 
ditor and ‘that therefore an attaching creditor is not contemplated 
in Order 21, Rule 1 as the person to whom payment can be made 
out of court. As authority for this proposition the learned ad- 
vocate for the appellant relies on the case of Rembaden Singh v. 


Rens Pergash Singh’. The judgment in that case showed that the 
re | 1[1925] A. L R. All. 123 
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attachment of the decree had automatically come to an end as 
a result of their application having been struck off for default of 
prosecution on December 23, 1922. It was alleged that Ram- 
badan, the judgment-debtor, had made payment of the amount 
to these attaching creditors. The learned Judge held that the 
payment was not a valid payment under Order 21, Rule 1(b). 
He further held that their decree having been passed as early as 
1907, their application of 1922 was barred by the twelve years’ 


- rule of limitation. The learned advocate for the appellant relies 


on the observations of the learned Judge in the judgment which, 
according to him, imply that no payment within the meaning of 
that Rule can ever be made to an attaching creditor of the dec- 
ree-holder, and that a debtor, liable under a decree which had 
been attached, cannot be allowed to make payment to the person 
who has attached the decree against him. The respondent was 
not represented by any mas ee the learned Judge has not 
discussed the provisions of Order 21, Rule 53. After our judg- 
ment had been delivered we sent for the record of that case and 
discovered that the payment had been alleged to have been made 
on December 2, 1922, while the attachment was still subsisting, 
and also that the case was considered by a Letters Patent Bench 
in appeal. The Letters Patent Bench pointed out that the atten- 
tion of the learned Judge was not drawn to Sub-rule (3) of Or- 
der 21, Rule 53, but did not consider it necessary to go into the 

uestion because in their opinion the appeal failed on the ground 
ae the decree of the attaching creditors had become barred by 


lapse of time and was incapable of execution after 12 years. 


No doubt a decree-holder is defined as a person in whose favour 
a decree has been passed or an order capable of execution has been 
made, but under Section 146 of the Code of Civil Procedure where 
any proceeding may be taken or application made by or against 
any person then the proceeding may be taken or the application 
may be made by or against any person claiming under him. It, 
therefore, follows that the representative of a decree-holder is en- 
titled to take the same proceeding as the original decree-holder 
in whose favour the decree was passed. 


No doubt Order 21, Rule 1, under which payment can be 
made to the decree-holder out of court, speaks of the decree-hold- 
er, but there can be no reason to suppose that it would not in- 
clude his representative who is entitled to act in his place. The 
representative of the decree-holder for the time being would un- 
doubtedly be entitled to receive payment in the same way as his 
predecessor in whose favour the decree was passed. Order 21, 
Rule 53(3) which deals with the attachment of decrees provides 
that the holder of a decree said to be executed by the attachment 
of another decree for payment of money shall be deemed to be 
the representative of the holder of the attached decree and to be 
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entitled to execute such attached decree in any manner lawful for 
the holder thereof. This provision makes it quite clear that once 
a decree has been attached by another decree-holder, the latter be- 
comes a representative of the holder of the attached decree and is 
entitled to take out execution in the same way as the original 
holder thereof. If the decree-holder could himself, before attach- 
ment, receive the money out of court and certify payment, his 
representative would be entitled to do the same. It is possible 
that in actual practice. it leaves 2 door open for fraud, but that 
circumstance cannot be taken into account when we are consi- 
dering the effect of the provisions of Order 21 as they stand. 
Under Rule 1 of that Order a judgment-debtor can make payment 
to the decree-holder out of court, and there is nothing in that 
Order which prevents him from doing so when the execution pro- 
ceedings are being carried on by che creditor who has stepped 
into no shoes of his original decree-holder. Of course, in such 
cases the court would obviously require the attaching creditor to 
deposit in court the surplus of the amount realised, in case there 
be any, i.e., the amount in excess of his own decree. 


In the particular case before us there were two ‘attaching 
creditors, of which fact the judgment-debtors must have had no- 
tice. We, therefore, do not wish to decide the question whether 
if the Punjab National Bank-had been trying to execute the dec- 
ree and claiming that the certificate of payment given by only 
one of the decree-holders was insufficient and did not amount to 
a valid discharge, the position would not have been different. It 
is possible to hold that the decree-holder mentioned in Order 21, 
Rule 2 must mean all the decree-holders jointly interested for the 
purposes of the certificate. We, however, leave this point open. 


We think that in the present case it is not open to the Unao 
Commercial Bank to proceed with further execution of the dec- 
ree and try to recover the amount over again from the judgment- 
debtors. The position, in our opinion, is the same as if payment 
had been made by the judgment-debtors directly to the Bank, and 
the Bank in spite of receipt of the amount was trying to execute 
the decree afresh. In such an event the Bank aey obviously 
have been estopped by its own conduct. 

In the present case the amount was paid by the judgment- 
debtors not to B. S Prasad in his personal capacity but 
as the authorised vakil of the Bank, and the certificate of payment 
was given by B. Raghunath Prasad on behalf of the Bank as its 
authorised pleader. 'The admission contained in the application 
of August 20, 1928, made by the bank through its authorised 
agent Ram Bali, was also an admission made by a party to the 
proceeding. ‘The Bank, therefore, .is bound by the action taken 
by its own authorised agent in the course of the execution pro- 
ceedings, and it cannot be allowed to go back upon that action 
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on an assertion that the amount has actually been withheld by its 
agent and not paid to the Bank. If it has suffered in any manner, 
its remedy is against the heirs of its own agent or against any other 
agent who rhight have been in collusion with him. We, there- 
tore, think that it is sufficient to dismiss the appeal on the ground 
of estoppel. The appeal is accordingly dismissed with costs. 
Appeal dismissed 


DWARKA PRASAD anp otes (Plaintiffs) 
versus 
MAHADEO PRASAD anD oTHERS (Defendants) * 


Indien Trusts Act of 1882, Sec. 88—Principle of—Mortgege in favour 
of several mortgages belonging to seme famdly—Partition—Mort- 
gagee rights vesting in equal sbares—Suit by one mort gagee—Pro- 
perty purchesed by latter in execution of decree—Co-mortgagess 
entitled to shere in property subject to their contributing towards 
the costs. 


Where there is 2 fund belonging jointly to several persons and 
one of these persons makes 2 purchase of land with that fund, 
that purchase inures to the benefit of all the persons entitled to 
share in the fund. 


A mortgage was made in favour of four persons who were all 
members of a large joint family. Later on several members died 
out and at the time of a suit for recovery of money due on the 
mortgage brought by A, one mortgagee only, the family was not 
joint and the mortgagee rights vested in equal shares amongst the 
mortgagees. The co-mortgagees were impleaded as pro forme de- 
fendants and they did not dispute plaintiff's claim to realize the 
money for himself and his co-mortgagees. The property was 
eventually purchased by A, in execution of a decree obtained 
by him. The present suit was filed by the co-mortgagees claim- 
ing 2|3rds of the said property on the ground that they owned 
2|3rds share because they had 2|3rds share in the mortgage money. 
Held, that the co-mortgagees were entitled to share in the pro- 
perty subject to their paying to A a proportionate share of the 
costs incurred by him. 

Makben Lal v. Soben Lal, 23 A. L. J. R. 257 distinguished. 
Ramji Das v. Mohen Lal, 25 I. C. 735, Kesri v. Ganga, 8 A. L. 
J. R. 616, Kbub Chand v. Todermel, 78 L C. 814, Bandhu Rem 
v. Chinta Men Singh, 20 A. L. J. R. 495, Thaker Inder Babadur 
ae v. Thakur Sheo Inder Babadur Singh, 78 I. C. 393 and Ga- 
neshi Lal v. Jagannath, 32 I. C. 171 discussed. 

FmRsT APPEAL from a decree of Basu Ram Ucran LAL 
SRIVASTAVA, Subordinate Judge of Basti. 


“F, A. 549 of 1926 
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M. A. Aziz for the appellants. 
Shiva Prasad Sinba and Harnendan Prasad for the respondents. 
The judgment of the Court was delivered by 


Muxeryi, J.—The facts of this case, as found by the court - 


below, have not been controverted before us, and therefore we 
take them to be correct. It appears that so far back as on 
October 25, 1883, the Raja of Basti made a simple mortgage of the 
property in suit for a sum of Rs.1,999 in favour of four persons, 
Binda, Bisheshar, Ram Tahal and Ganga. The pedigree given 
below shows how these mortgagees were related to one another. 


RAM DAYAL KALWAR 











Bishesher Binda 
Ran Taal ale Jagmohan, (PIf.) 
Mahadeo, Deft. Bhagwandas, PIF. 


In course of time, several of the members of the family died 
out, and there was a partition, with the result that at the date 
of the suit, that was instituted in 1910, for recovery of the money 
due on the mortgage, the family was no longer joint, and the 
mortgagee rights were vested in equal shares in Ram Tahal, Jag- 
mohan, Ram Lal and Mst. Maharani, wife of Binda Kalwar. Mst. 
Maharani is now dead. The suit just mentioned, being suit 
No. 585 of 1910, was instituted by Ram Tahal in the court of the 
Subordinate Judge of Gorakhpur, and the co-mortgagees of Ram 
Tahal, namely, Jagmohan, Ram Lal and Maharani, were impleaded 
as pro forma defendants, on the allegation that they did not join 
in the suit. The pro forme defendants did not dispute Ram Tahal’s 
claim to realise the money for himself and his co-mortgagees, None 
of them applied to be made plaintiffs. A reliminary decree was 
accordingly made in favour of Ram Tahal, Ram Tahal applied 
for the decree being made final. Musammat Maharani made an 
application that she might be made a co-plaintiff. This applica- 
tion was dismissed by the learned Subordinate Judge on the ground 
that it was too late. The final decree was repared, and the pro- 
perty was brought to sale. Ram Tahal himself purchased the 

roperty on July 21, 1913. There ended the first stage of the 
hee of the case. By the suit, out of which this appeal has 
arisen, Jagmohan Kalwar and Bhagwan Das, son of Ram Lal, 
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claimed two-thirds of the property purchased by Ram Tahal in 
execution of the decree on the oad that they owned two-thirds 
share, because they had two-thirds share in the mortgage money. 
Jagmohan died pending the suit, and his legal representatives have 
been brought on the record. 

Various defences were set up. One of these that found fa- 
your with the learned Subordinate Judge was that the plaintiffs 
could get only a share in the money that was decreed in favour 
of Ram Tahal, but that they had no right to the property. The 
suit was accordingly dismissed, and the plaintiffs have appealed. 


The short point to be decided is whether the plaintiffs have 
any right to share in the property purchased by Ram Tahal. They, 
through their counsel, have offered to pay a fair share of the 
costs that Ram Tahal may have incurred in instituting the suit 
and executing the decree. 


The learned Subordinate Judge quoted several cases that were’ 
cited before him and was of opinion that none of these cases afford- 
ed him any sure guide. He, therefore, thought that he was free to 
decide the case for himself. He held that as the purchase was 
made not only with the mortgage money but also with the costs 
incurred by Ram Tahal out of his own pocket, the plaintiffs had 
no right to share in the property. To decide this case it has to 
be taken for granted that the costs of the suit and the execution 
were met by Ram Tahal alone. It is also a fact that the pur- 
chase was made in full satisfaction of the decree then outstand- 
ing in favour of Ram Tahal. i 

On behalf of the appellants the learned counsel has cited 
many cases. In our opinion they all go to support his contention. 
We need not notice all the cases, but shall notice only some of 
them. We shall take the cases in order of their dates of decision, 

The first case is Remji Das v. Moban Lal. In this case, which 
was decided by Sunder Lal, J., there were three joint mortgages, 


“and one of these purchased the equity of redemption. Out of 


the remaining two only one of them brought a suit for recovery 
of the two-thirds share of the mortgage money. ‘The entire mort- 
gage money was not claimed on the ground that the mortgagee 
owning a one-third share had become the mortgagor by pur- 
chasing the latter’s rights. The plaintiff (one of the co-mort- 
gagees) got a decree and having put the decree into execution 
purchased the property himself. Thereupon the remaining co- 
mortgagees brought a suit to recover a half share in the property 
so purchased by the decree-holder. The learned Judge affirmed 
the decree by which the suit had been decreed and observed as 


follows: 


The property in suit was purchased for the mortgage money 
25 I C 735 
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in which both had equal title and share, and were entitled to equal 
share in the property so purchased. i 
In coming to this conclusion the learned Judge professed 
to apply a Full Bench case of this Court, namely, Kesri v. Genga 
Sabai. 


The Full Bench case of Kesri v. Genga Sabai was a case in 
which a joint decree had been obtained by several decree-holders 
and only one of them took out execution of the decree. He 
alone purchased the property, and when the co-decree-holders 
sought to recover their proportionate share in the property, it was 
held that they could. It will be noticed that the case before 
Sundar Lal, J. was not a case of co-decree-holders but was a case 
very similar to the case before us. In that case also, as in the 

resent case, one of several co-mortgagees brought the suit.. The 
Fall Bench case of Kesri v. Ganga Sabai was carried in appeal be- 
fore their Lordships of the Privy Council and the decision was 
affirmed (see Ganga Sabai v. Kesri’). 

In Khub Chand v. Todermal‘, Sulaiman, J. held that where 
one of several decree-holders had taken out execution and had 
purchased a property in execution, he held it for the benefit of 
all the decree-holders. This was in accordance with the Privy 
Council decision in I. L. R. 37 All. 545. Later on, the same 
learned Judge sitting with Ryves, J. in Makhan Lal v. Soban Lal 
decided, in the peculiar circumstances of the case, that in that 
particular case the plaintiff Makhan Lal was not entitled to share 
in the property purchased. That was, however, a special case. 
Makhan Lal, from the very beginning, was opposing the defend- 
ant’s suit and was putting obstacles to its success. It was held 
that in the circumstances it could not be said that the purchase 
had been made for the benefit of Makhan Lal as well. The facts 
of the case being entirely peculiar, that case can have no bearing 
on the one before us. 

In the case of Bandhu Rem v. Chinta Man Singh’ the ques- 
tion arose whether a certain property had been p by the 
defendant out of a joint fund, and whether, therefore, it was li- 
able to be shared by the plaintiffs. Their Lordships of the Privy 
Council did not discuss the question but remarked that the title 
to the property depends on the title to the bond. ‘Their Lord- 
ships said: 

It is sufficient to say that the title to the land in dispute must, 
in their Lordships’ opinion, depend on the title to the bond given 
by Pyare Mander to Rajdhari on August 17, 1891. If that bond 
was the separate property of Rajdhari, then the land which he 
purchased in the suit brought by him to enforce the bond was 
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also his separate property But if he held the bond on 
behalf of himself and his two brothers then he could in 
the circumstances of the case have no better title to the land, and 
the first respondent is entitled to retain the decree granted by the 
High Court. 
There is one more case, namely, Thakur Inder Babadur Singh 
v. Thakur Sheo Inder Babadur Singh’. In this case it was held that 
where properties had been purchased with bonds belonging to a cer- 


* tain estate the persons who are entitled to share in the estate were 


also entitled to share in the property purchased in execution of the 
decrees obtained on the bonds. 

These cases all tend to establish that where there is a fund 
belonging jointly to several persons and one of these persons makes 
a purchase of land with that fund, that purchase inures to the 
benefit of all the persons entitled to share in the fund. This is 
really the principle laid down in Section 88 of the Indian Trusts 
Act, 1882. It runs as follows: 

Where a trustee or other person bound in a fiduciary 
character to protect the interests of another person, by availing 
himself of his character, gains for himself any pecuniary advantage 
. he must hold for the benéfit of such other person the 
advantage so gained. 

The Illustration (d) to this Section is as follows. “A, a partner, 
buys land in his own name with funds belonging to the partner- 
ship. A holds such land for the benefit of the partnership”. In 
this state of the law, the only possible answer to the question be- 
fore us can be that the plaintiffs are entitled to share in the pro- 
perty subject, no doubt, to their paying to Ram Tahal’s successor 
a proportionate share of the costs incurred by him. 

On behalf of the respondents the learned counsel has drawn 
our attention to two cases, namely, Geneshi Lal v. Jagannath’, and 
Makhan Lal v. Sohan Lal, already discussed. The case in 32 Indian 
Cases 171 no doubt supports the respondents’ case fully. But 
it does not appear that the attention of their Lordships was directed 
towards the Privy Council case decided a few months earlier, 
namely, Ganga Sabai v. Kesri. Without referring to any autho- 
rity and without considering Section 88 of the Indian Trusts Act 
two learned Judges of this Court came to the conclusion that in 
the circumstances similar to’ the present ones, the plaintiff was 
entitled only to a share in the money and could have no right to 
share in the property which has been acquired with the money. 
In view of the numerous rulings in which the contrary view has 
been entertained, we do not think that this case lays down the 
correct view of the law. 

The learned counsel for the respondents also referred us to 
the case of Anrup Misr v. Ram Harakb’. That case is obviously 
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distinguishable and does not call for any remark. 

The result is that this appeal must succeed, and the plaintiffs’ 
right to share in the property must be affirmed subject, no doubt, 
to their contributing towards the costs incurred by Ram Tahal. 
Several other points were raised in the case, and all these points 
have not been decided by the lower court. These points will 
now have to be decided. We accordingly allow the appeal, set 
aside the decree of the court below and remand the suit under 
Order 41, Rule 23, Civil Procedure Code and direct the court 
below to re-enter the suit on its original number in the register 
and proceed to decide it in accordance with law. Costs here and 
hithertofore will abide the-result. i 

Appeal allowed 


KING-EMPEROR ' 
versus 
PADAM SINGH* 


Penal Code (Act XLV of 1860), Sec. 193—Offence under—When made 
out—Written statement by defendent—False verification of, made 
deliberately—"Gives false evidence’—Meening of the phrase. 


A defendant is not legally bound to make a written statement 
but if he does desire to make a written answer to the plaint, he 
is bound to confirm the truth of the statements made by him in 
writing, and if he does so, knowing that that verification is false, 
he is guilty, under Sec. 191 of the Penal Code, of giving false evi- 


ce. 


The words ‘gives false evidence’ in Sec. 193 are used in the same 
sense as the same words in Sec. 191. 

A civil suit based on a promissory note and a receipt alleged 
to have been executed by present respondent was decreed ex parte. 
Subsequently the suit was restored and respondent filed 2 written 
statement denying that he owed any sum and verifying that these 
denials were true to his personal knowledge. Three weeks later 
respondent applied that the thumb-impressions on the promissory 
note and the receipt alleged to be his might be examined. On the 
expert reporting that the finger prints and the receipt were res- 
pondent’s, the latter again allowed the suit to be decreed in default. 
Notice was then served on respondent by the court of small causes, 
under Sec. 476 of the Criminal Procedure Code, to show cause why 
he should not be prosecuted under Sec. 193 of the Penal Code. 
Respondent appeared and threw himself on the mercy of the court. 
He was eventually convicted by the magistrate under Sec. 193. 
Held, that respondent was rightly convicted. 

-Queen-Emspress v. Mebarben Singh, L L. R. 6 All 626, King- 

*Cr. A. 1178 of 1928 ` 
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Emperor v. Janki Rai, L L. R. 49 All. 482=25 A. L. J. R. 327, 
Lakbw Shab v. Queen-Em press, 29 Punjab Records, Cr. case No. 27, 
page 89, Treilokya Noth Banerji v. Rodsrenjen, [1921] 67 I. C. 
204 (Cal) and J. B. Ross and Co. v. C. R. Scriven, I. L. R. 43 
Cal. 1001 at 1020 referred to. 
CRIMINAL APPEAL by the Local Government from an order 
of G. C. Bapiwar Esq., Sessions Judge of Saharanpur. 


Uma Shankar Bajpai (Government Advocate) for the Crown. 
Iqbal Abmad for the respondent. 
The judgment of the Court was delivered by 


Boys, J.—This is an appeal on behalf of the Local Govern- 
ment from the acquittal of Padam Singh, son of Mohan Singh, 
who had been found guilty by the trial court under Section 193 
of the Indian Penal Code and sentenced to 9 months rigorous im- 
prisonment, but who had been acquitted by the learned Sessions 
Judge on the ground that the facts did not come, at any rate did 
not clearly come, within Sections 191 and 193 of the Indian Penal 
Code. Before us two questions have been fully argued, one of 
law and the other of the merits, and it is incumbent on us to deal 
with both. The plaintiff in a civil suit was Sher Mohammad 
Khan. The defendant was the present, opposite party, Padam 
Singh. The suit was brought on the basis of a promissory note 
said to have been executed by Padam Singh on January 15, 1926, 
supported by a receipt stated to have been taken from Padam 
Singh on the same date. 

The suit was brought on August 11, 1928, and was decreed 
ex parte on September 25, 1928. An application for restoration 
made on October 15, 1928 was allowed on December 1, 1928, 
and on the same date the defendant, Padam Singh, was directed 
to file a written statement. He filed the written statement and 
in it denied execution of the promissory note, denied owing to any 
sum at all and at the end of the written statement he verified 
these denials stating that the paragraphs in which the denials were 
made were true to his personal knowledge. No question has been 
raised before us that the verification was not in the ordinary form 
called for by Order 6, Rule 15. 


Having filed this written statement on December 1, 1928, 
Padam Singh, three weeks later, on December 20, 1928, applied 
that the thumb-impressions on the promissory note and the re- 
ceipt alleged to be ‘his might be sent for examination. 

Police Inspector Gorton of the Finger Print Bureau of the 
Criminal Investigation Department reported that the finger prints 
on the promissory note and receipt, which were basis of the suit, 
were the finger prints of Padam Singh, the defendant. Padam 
Singh, having heard that the report was against him, again allow- 
ed the suit to be decreed in default, The learned Judge of the 
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court of small causes issued notice under Section 476 of the Cri- Canmur 

minal Procedure Code to Padam Singh to show cause why he Tio 

should not be prosecuted under Section 193 of the Indian Penal — 

Code. Padam Singh appeared in response to the notice and threw gee 

himself on the mercy of the court. We have not had his answer ngs 
laced before us in detail, but it is common ground between the Panam Socu 
earned Government Advocate and the counsel for Padam Singh Boys, J 

that he did not on that occasion do more than throw himself on Se 
the mercy of the court, more especially he did not set up any de- 

fence of any sort that his finger impressions must have been taken 

from him while he was in a state of intoxication, which was his 

line of defence at the criminal trial which followed. 


As we have said above, Padam Singh was convicted by the 
Magistrate and has been acquitted by the learned Judge. The 
Magistrate considered that the only question which he really had 
to determine was whether the thumb impressions of the accused 
had been obtained by fraud while the accused was drunk or whe- 
ther the accused had deliberately perjured himself in the civil 
court in order to evade the satisfaction of the loan. Rejecting 
the accused’s defence, he held that Padam Singh was clearly guilty 
under Section 193 of the Indian Penal Code, and there is nothing 
to show that any question was raised before him that if the alleged 
facts were found against the accused, Sectioh 193 of the Indian 
Penal Code was not applicable. The grounds of appeal to the — 
learned Sessions Judge do not appear to have raised any question 
but one of fact. But the question of the applicability of Sec. 193 
or, in the alternative, Sec. 199 of the Indian Penal Code was clearly 
raised before the learned Sessions Judge who was further referred to 
the decisions in Queen-Empress v. Mebarben Singh’ and King-Em- 
peror v. Janki Rai’. After mentioning these cases the learned Judge 
says: : 

ie A E a EA 
merely a general denial of the claim of the plaintiff, Sher - 
mad Khan, and there is no specific denial of a specific and material 
fact constituting the plaintiff’s claim. 


We are unable to attribute any meaning to this statement in view 
of the actual written statement. The defendant, Padam Singh, 
began by not admitting the allegations in the plaint, but in his 
additional pleas he expressly denied that he had executed any pro- 
note in favour of the plaintiff or that any amount was due to 
the plaintiff. What more specific denial of a substantial and 
material fact constituting the plaintiff’s claim there could pos- 
sibly be, it is impossible to conceive. Again the learned Sessions 
Judge says: 

I. L R. 6 AlL 626 "I. L. R. 49 AML 482=25 A L. J. R. 327 
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On general grounds I am of the opinion that statements in the 
pleadings by themselves should not form the subject of a criminal 
prosecution. 

Again it would seem to us that if “general-grounds” are entitled 
to any weight at all, it would prima facie be most desirable that 
if a party makes deliberately false statements to a court intending 
the court to be influenced thereby, he should be liable to a cri- 
minal prosecution. But it is not on any “general grounds” that 
a judgment should be based in a matter of this description. It 
is the province of the legislature to declare in what circumstances 
a person shall be liable to punishment and it is the duty of the 
court merely to determine whether the circumstances in the parti- 
cular case come within the provisions enacted by the legislature. 
The learned Sessions Judge next says: 

It is true that the law Commissioners who drafted the Indian 
Renal Code were anxious to depart from the rule of the English 
law on this subject. . 

The learned Judge has, therefore, quite rightly recognized that any 
practice that may be current in England can be of no weight in 
applying the law in this country, if the legislature in this country 

in fact carried out its intention of declaring different laws. 
The learned Sessions Judge next says: 

It is doubtful if the law as actually enacted provides for the 
punishment of a party making a false allegation in a pleading filed 
in a civil court in India. 

This is a conclusion to which he was entitled to come and, coming 
to that conclusion, he was bound to acquit the accused. 


The Local Government asks us in this appeal to determine 
whether on this point the learned Judge was right. This ques- 
tion of law was the first to be argued at length by both sides. 
We are confident that it can be disposed of briefly. In addition 
to the two cases to which we have above referred the learned 
Government Advocate brought to our attention the case of Lakbu 
Shab v. Queen-Empress*; the case of Trailokya Nath Banerji v. 
Rodaranjan‘, the case of J. B. Ross and Co. v. C. R. Scriven’ and 
the case of King-Emperor v. Janki Rai. No other case than these 
was referred to by counsel for Padam Singh. We do not propose 
to consider in detail the cases to which we have referred, and 
though there was oh both sides frequent reference to the scope 
of Section 199 of the Indian Penal Code, we do not feel that it 
is incumbent upon us in this case to say any thing whatever as to 
what may be the scope of that Section. We propose to confine 
ourselves to declaring our view of the meaning of Section 191 of 
the Indian Penal Code. Its interpretation, in our view, gives no 

"29 Punjab Record 1894, Cr. Case No. 27 page 89 : 


*[1921] 67 L C. 204 (Cal.) 
"L L R. 43 Cal 1001 at 1020 


A L. J. R HIGH COURT 959 


rise to serious difficulty. In the case before us we are not concerned 
with any affidavit or any statement taken from the parties or any 
oral evidence given by Padam Singh. We are concerned with the 
written statement, in which of course must be included the veri- 
fication, and with that only. Section 191 says, 
Whoever being legally bound by an oath or by express provision 
of law to state the truth makes any statement which 
is false and which he either knows or believes to be false or does 
not believe to be true, is said to give false evidence. 
We are invited to rely, and we do rely, on the words “bound 
" by express provision of law to state the truth”. It is contended 
by counsel for the opposite party that a defendant is not legally 
bound either by any express provision of law or in any other 
way to file a written statement at all. That of course must at 
once be conceded. But if he does desire to file a written answer 
to the plaint, he is by express provision of law bound to do some 
thing further. He is bound to attach the verification which is 
called for by Order 6, Rule 15, and his written statement js not, 
until that verification is attached, a written statement in law at 
all and could not be received for any purpose whatever. When, 
therefore, filing a written statement he is bound by express pro- 
vision of law to verify the facts alleged in that written statement 
as being true either to his own knowledge or to the best of his 
belief. It is contended that when the law requires a defendant 
to verify his written statement it does not necessarily require him 
to tell the truth. This contention, in our view, is manifestly 
untenable. Words have a certain meaning and we have only to 
give them their plain and ordinary meaning, in the absence of any 
circumstances indicating that that meaning is not permissible. The 
ordinary dictionary meaning of the word ‘verify’ used in the pre- 
sent circumstances is:— _ 

“To confirm the truth or truthfulness of”. It was further 
contended on behalf of the opposite party that the mere fact that 
in cases under the Income Tax Act and ibly other such Acts a 
false verification was expressly to be declared to be punishable un- 
der Section 177 of the Indian Penal Code or some other such sec- 
tion and the absence of any such enactment in connection with 
Order 6, Rule 15, was sufficient to show that a false verification in 
accordance with Order 6, Rule 15 could be made with impunity. 
In other words, we were asked to hold that the legislature orders a 
defendant to declare that his statements are true and, since it is 
further emphasised that the same legislature passed all the Acts, in 
the same breath says that it does not care whether the statements 
are true or not and that no penalty shall follow the making of a 
false verification. It is manifest that such an argument 
would be extremely dangerous. It is not possible for one 
moment to know what was in the minds of particular indivi- 
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duals when they were considering whether it was necessary or whe- 
ther it was merely desirable or whether it was undesirable to add a 
clause declaring under what section of the penal law a person in- 
{ringing the law should be punishable. We confine ourselves, 
therefore, to the simple question whether the facts of the case 


Y. 
Pavan Son come within Section 191. Here we find that there is an express 


Boys, J. 


provision of law requiring the defendant to confirm the truth of 
the statements made by him in the preceding clauses of his written 
statement, and if he does so, knowing that that verification is 
false, he is declared by the legislature in Section 191 itself to be 
giving false evidence. Whatever may or may not be connoted 
by the word ‘evidence’ in other sections, there can be no doubt 
about the meaning in Section 191 and there can equally be no 
doubt that the words ‘gives false evidence’ in Section 193 are used 
in the same sense as the same words in Section 191, and it has not 
of course been contended that if Section 191 is applicable to the 
present case, Section 193 is not applicable. We are, therefore, of 
opinion that so far as the legal point is concerned the trial court 
was right in holding that an offence had been committed under 
Section 193 of the Indian Penal Code. 


The next and only other question concerns the merits. The 
present being an appeal from an acquittal, it was open to counsel 
on behalf of Padam Singh to contend that on the merits his client 
should not have been convicted. The trial court held that there 
could be no doubt that Padam Singh’s defence that the thumb- 
impressions taken from him were taken in a state of intoxication 
was false. The lower appellate court, though it has not expressed 
its opinion so clearly, would at least seem to have been of the 
opinion that Padam Singh had not substantiated his defence. We 
have had to hear counsel on both sides on the merits. It is mani- 
fest that although the acquittal of Padam Singh by the appellate 
court was not an sie on the merits, it is for the Crown here 
in appeal to establish that the conviction of the accused on the 
merits ought to have been sustained, and it is for the Crown to 
establish that beyond any reasonable doubt. It would serve no 
useful purpose to enter into the details of the evidence, but we have 
no hesitation in saying that we are not satisfied beyond reasonable 
doubt that the conviction of Padam Singh was right. We need 
only mention one or two outstanding features of the case. When 
ae Ae Singh got the suit restored after the first occasion on which 
it had been decreed in default,-he forthwith applied for expert 
examination of his finger prints. We are informed, and it is not 
denied, that such expert examination is always carried out by an 
official of the Criminal Investigation Department, there being no 
private experts in finger prints. So far then there is no reason 
for supposing that the accused’s application was not bona fide, and 
this at any rate must stand to his credit. Next we have the fact 
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that the particular promissory note and receipt in question are the Canawat 
only two documents which either side produced before the court 5, 

in which Padam Singh signed by means of a thumb-impression — 
rather than by his full signature in the Hindi script. Obviously _Kme 

it might have been difficult for the plaintiff to produce docu- ee 
ments on which the defendant had put his thumb-impression, but Panau Smrox 
the fact remains that we have several documents of a similar na- Bows} 
ture on all of which Padam Singh signed his full signature and ' 
there is no evidence of his ever having signed any similar docu- 
ment or any other document at all by affixing bis thumb-impres- 
sion. Thirdly there is evidence, which has been believed by the 
court below, to the effect that Padam Singh was what may be _ 
described as a habitual drunkard. It is, therefore, at least not im- 
possible that advantage might have been taken of him when he 
Was in a state of intoxication. We do. not of course suggest for 
one moment that he has established this, but he has established 
circumstances rendering his assertion at least not wholly improb- 
able. Finally, there is no satisfactory reason suggested by the man 
who was plaintiff in the civil suit and is the principal witness for 
the Crown in the trial why Padam Singh should have on this one 
occasion signed by means of his thumb-impression. In view of 
these facts we cannot hold it to be satisfactorily established that 
Padam Singh knew at the time that he filed his written statement 
that his denial of, execution of he document was false denial. The 
result is that we are of opinion that the Local Government must 
succeed in its contention that Sections 191 and 193 are applicable 
to the case of deliberately false allegations in a written statement 
and false verification, but.that in the particular case the appeal must 
fail on merits, and it is dismissed. 


Appeal dismissed 


KAPOOR CHAND JAIN (Applicant) 
- versus — 
KING-EMPEROR (Opposite party) * 22e 
Legal Practitioners Amended Act (XV of 1926), Sec. 36 end Sec. 2(A) Abri 5 
—Order by District Magistrate including the name of a person ina. — 
list of touts under Sec. 36—Revision does lie—Inquiry by joint ` Nuwar.” 
magistrate under District Magistrate’s instructions—Finding in fa- vuuan, J. 
vour of sccused—District Magistrate declaring accused to be a tout 
without giving bim opportunity to defend bimself—Order in con- 
trevention of Sec. 2(A) of the Act. 
A revision does lie from an order of a District Magistrate in- 
*Civ. Rev. 37 of 1929 
121 


Suleiman, J. 


`~ 
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cluding the name of a person in a list of touts under Sec. 36 of 
the Legal Practitioners Act, framed and published by him. 

Kashi Nath v. Emperor, 25 A. L. J. R. 671 followed. Ghafoor 
Khan v. Emperor, 26 A. L. J. R. 790 referred to. 

Where although the Joint Magistrate, after making an enquiry 
under instructions from the District Magistrate, found in favour 
of the applicant, the District Magistrate declared the latter to 
be a tout without giving him an opportunity to defend himself, 
beld, that the District Magistrate acted illegally in going contrary 
to the Joint Magistrate’s report. 

Under Sec. 2(A) of the Legal Practitioners Amended Act 
(XV of 1926) if the District Magistrate entrusts the enquiry 
to a subordinate court, and that authority is not satisfied that 
the person complained against is a tout, the superior authority 
cannot include the name of that person in the list of touts. 

Civ Revision from an order of M. H. B. NETHERSOLE 
Eso., Collector of Agra. | 

Balesbweri Prasad for the applicant. 

Uma Shanker Bajpai (Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an application in revision from an order 
of the District Magistrate sa Collector of Agra including 
the name of Kapoor Chand in a list of touts under Section 36 of 
the Legal Practitioners Act framed and published by him. A 
preliminary objection is taken that no revision’ lies. * We think 
that this question is now concluded by the opinion expressed in 
Kashi Nath v. Emperor where following an earlier case in the 
matter of the petition of Madho Rem’, it was remarked that this 
Court could interfere in the exercise of the general powers of 
superintendence conferred upon it by Section 15 of the Indian 
High Courts Act, 1861 and Section 107 of the Government of 
India Act. We may point out that although this objection was 
not raised, another Bench also did entertain the application in Gha- 
foor Khan v. Emperor’. 


On the merits we find that the order of the District Magis- 
trate and Collector cannot be supported. Instead of making an 
enquiry into the complaint hi he thought it fit to entrust 
the enquiry to the Joint Magistrate under him. The Joint Ma- 
gistrate took evidence and drew up a report in which so far as 
Kapoor Chand was concerned his opinion was that there was a 
possibility that this man’s name had been included in the list on 
account of party intrigues against him owing to his association 
with the Police. ‘The Joint Magistrate noted that a pleader sup- 
ported another witness who said that Kapoor Chand was a man 
of respectable status. The actual recommendation was in the 
following words:— 


125 A. L. J. R. 671 T L R 21 AlL 181=1899 A. W. N. 15 
"26 A. L. J. R 790 
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At any rate the case against this man is doubtful of which he 

should be given the benefit. 
This report bears the date October 12, 1928. On October-15 
the District Magistrate and Collector passed the order which is 
the subject of revision. He started by saying: “I accept the re- 
port” and then went on to declare that all the persons including 
Kapoor Chand were declared touts and erated 

All these persons were given an opportunity to explain their acti- 

vities in and about court and all failed. 

Although the report of the Joint Magistrate was in favour 
of Kapoor Chand, the District Magi te did not give him any 
opportunity to appear and to be allowed to be heard. It is not 
correct to say that ‘he had failed to explain his activities because 
the Joint Magistrate who enquired into his case did not feel satis- 
fied that the case had been made out against him without any 
reasonable doubt. It is also extraordinary that although the learned 
District Magistrate and Collector said that he accepted the report 
he actually differed from the recommendation of the Joint Ma- 
gistrate so far as Kapoor Chand was concerned. Apart from these 
irregularities we think that the District Magistrate has acted ille- 
gally in declaring Kapoor Chand a tout. 

Under Section 2(A) of the Legal Practitioners Amended Act 
(Act XV of 1926) if the District Magistrate sends the names of 

suspected to be touts to a subordinate court and that court 
olds an enquiry and reports to the authority which has ordered 
the enquiry, the name of such person who has been ‘proved to 
the satisfaction of the subordinate court to be a tout’, that autho- 
rity may include the name of such person in the list of touts. 
It is therefore quite clear that if the enquiry is entrusted to a 
subordinate court, it is the subordinate court which must be sat- 
isfied that the person is proved to be a tout. If that authority 
is not satisfied and does not send up his name, the superior autho- 
rity which itself made no enquiries cannot include the name of 
a person who has not been so recommended. The District Ma- 
gistrate did not make any additional enquiry himself but merely 
acted on the report submitted to him. We think that he acted 
illegally in going contrary to the rt. 

We have dy pointed out that no opportunity was given 
by the District Magistrate and Collector to Kapoor Chand to ap- 
pear and show cause particularly when the report of the Joint 
Magistrate was in his favour. This was in contravention of the 
proviso to that Section. : 

We accordingly allow this revision and set aside the order of 
the District Magistrate and Collector dated October 15, 1928 so 
far as it concerns Kapoor Chand and direct that his name be not 


“included in the list of touts. We direct that the parties should 


bear their own costs of this revision. 
Application allowed 
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Con. BHAGWAT PRASAD AND OTHERS (Defendants) 
1637 versus 
rer BINDESHWARI DAS AND ANOTHER (Plaintiffs) * 


a Hindu Law—Religious ce attention by managers to 
Gi. their own use and alienstions in brear of trust—No Peon 
AAL, J. tight to divert trust property from its original purpose—Evidence 
Act, Sec. 11(2)—Evidence relating to subsequent grant—Saeme 
donor end doneo—Adtmissibility—Evidence Act, Sec. 13—State- 
ment of rights prepared by predecessor-in-tiile. of the plaintiffs in « 
previons Htigation—Admissibfity—Trensfer of Property Act, Sec. 
41—Engquiry wonld bave resulied in satisfying the purchasers that 
the vendors wers full owners is no answer to the absence of ew 

a g ' 

There can be no prescriptive right to divert trust property 
from its original purpose. The real question is whether the grant 
was at its inception a trust and not whether trust money had 
been misappropriated by the managers to their own use. 


The original grant was not forthcoming but the entries in the 
record of rights, prepared on the advent of the British, proved the 
existence of that grant and also that the village in dispute was 
settled with A revenue free, Wherever a narration of the history 
of the grant was attempted, a mention of the object of the t 
for religious purposes was never omitted. Two other alisa 
which were subsequently granted by the maharaja, also confirmed 
the fact that the grant was a charitable endowment. After A’s 
death in 1817-18 certain Thakurs sued for possession of the village 
and thereupon A’s disciples collected evidence from revenue officials 
and obtained signatures of residents of the village in question to 
a statement of their rights. In 1839 a transfer having been made 
by one of the chelas of A, the other chelas protested and appealed 
from the order of the collector declaring the transferee a zamindar. 


*F. A. 447 of 1923 
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property as chelas, who were entitled to be supported from the 
income of the property: Held: (1) that the gift made by the 
maharaja was an endowment of which A was manager and not 
owner, and the property being dedicated property, it was inalien- 
able and previous alienations in breach of the trust could not 
validate the alienations in suit. 

Chidemberanathe Thembiren aliss Sivagnams Desika Gnena 
Sembanda Pandera Sannadbi v. P. S. Nallasive Mudelier, I. L. R. 
41 Mad. 124 relied on. Banersee Das v. Sheodarshendas, 16 A. L. 
J. R. 394 referred to. 

(2) The evidence relating to the character of the subsequent 
grant was admissible under Sec. 11(2) of the Evidence Act. This 
endowment was a fact, which though not otherwise relevant, was 
relevant because it made the existence of the endowment of the 
village in dispute highly probable. ‘The donor and the donee were 
the aaiae arid "eo rere the teaiin which moved: rie donce:to make 
the gift. 

(3) That the statement of their rights prepared by the disciples 
in the 1817-18 litigation was admissible in evidence under Sec. 13 
of the Evidence Act as the right was claimed by the predecessor- 
in-title of the plaintiffs and the documents cover transactions in 
which the right was asserted. 

(4) Inasmuch as the purchasers from the present mahants, in 
their eagerness to become landed proprietors, neglected the duty 
cast on them of making an enquiry, although they knew that the 
vendors were mahants of a math, they d not seek the protec- 
tion of Sec. 41 of the Transfer of Act. The argument 
that an enquiry would only have ted in satisfying the pur- 
chasers that the vendors were full owners, is not an acceptable 
answer to the absence of an enquiry which is incumbent on every 
person who seeks the protection of the provisions of the statute. 

First APPEAL from the decision of the Subordinate Judge 
of Basti. 

S. N. Sen and Harnanden Prasad for the ap ts. 

Kailas Nath Katju, Badri Nerein and Ambika Prasad for the 
respondents, 

The judgment of the Court was delivered by 
_ Daa, J.—This is an appeal by three purchasers, Bhagwat 
Prasad and others, of the vill ge of Rajpur, from two mahants, 
Bhagwat Das and Achaibar Das. The plaintiffs, who are minors, 
are chelas of the two mahants, Bindeshari Das of mahant Bha 
Das and Kamleshar Das of mahant Achaibar Das. They fied et 
possession of the property on the grounds that the village was de- 
dicated property of which the vendors were only managers and 
not at owners and that they had an interest in the property 
because being disciples of the mahants they were entitled to be 
supported from the income of the property. There was an al- 
ternative prayer that the mahants themselves may be put in pos- 


966 HIGH COURT [1930] 


session of the property. This alternative prayer was granted by 
the trial court of the Subordinate Judge of Basti. 

There are many grounds of appeal, some of which are argu- 
ments attacking the reasons of the lower court for its findings 
and some were not argued. The two points for decision before 
us are— 

(1) Is village Rajpur dedicated pro of which the de- 
fendant-mahants are managers or was it their private property? 
and 

(2) Whether the sale in suit is protected by the provisions of 
Section 41 of the Transfer of Property Act? 


According to the plaint allegations Atma Ram was the ori- 
ginal guru to whom the village was granted by Maharaja Sarabjit 
Singh of Rasulpur Ghous as an endowment to provide for the 
expenses of his disciples, visitors and faqirs out of the income there- 
of. Atma Ram was a devout person, who attracted followers, 
among whom was the Maharaja. The grant was made in 1189 
Fasli (1783 A.D.), as Brit muafi (free of revenue for religious 
purposes) and Bishun prit (out of love for the god Bishun). 
Two other villages, one of them Imlia, were subsequently granted. 
Atma Ram founded an ‘“‘Asthan” (residence of a teacher) and 
thakurdwara (place for the installation of an idol) to provide for 
the lodging of visitors and fagirs. These two buildings and the 
properties Tave ever since been managed by successive disciples; 
they were all celebate mahants and succession followed the rule 
of discipleship according to the following pedigree. 








ATMA RAM 
Balram NNG without chela) Rem Prasad Das Sri Kishen Das 
Mahant Lal Das Mahant Ram Das 
Mahant Sews Das Mahant Hanuman Das 
Mahant Bhagwat Das. Mahant Achhsibar Dus 


Bindeshri Das, Plaintiff Kamleshar Das, Plaintiff 

Balram Das succeeded Atma Ram, but on his death both the 
other disciples succeeded and their names were entered in the 
village records of Rajpur. Since then the disciples of both these 
branches have been mahants and managers of the dedicated pro- 
perty in succession. 

It was in 1917 that the mahants, who are in office at present, 
sold the village in two portions by two sale deeds and gave to the 
plaintiffs a cause of action for the present suit. 

The original grant is not forthcoming nor any copy thereof. 
A copy must have been filed with the revenue authorities in 1912 
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Fasli (1806), but at this distance of time it is not possible to de- 
termine why it is missing from the record of the revenue court. 
On the advent of the British rule records of rights were prepared 
and the village was entered in the muafi register of the Gorakhpur 
district of 1212 Fasli. The entries show that the grant was made 
for Bishun prit (love of god Bishun) by Raja Sarabjit Singh to 
Goshain Atma Ram on Jeth Sudi 2, 1189 Fasli (1782). This 
mention of the exact date of the grant and a note that a copy of 
the Danpatra (deed of charitable gift) of that date was filed make 
it certain that the original grant existed at the time. The village 
was settled with Atma Ram revenue free (Exhibit 3). 

Atma Ram died in 1214 Fasli (1817-18). After his death 
certain Thakurs sued in the civil court for the possession of the 
village and his three disciples set about collecting evidence of their 
rights. They obtained a report from subordinate revenue offi- 
cials and obtained signatures of residents of the village and neigh- 
bourhood to a statement of their claim made by themselves. These 
papers are translated in the lower court’s judgment at pages 68 and 
69. It was argued on behalf of the ts that these documents 
were not admissible in evidence as they were not such statements 
as would be admissible under the provisions of Section 32 of the 
Evidence Act. We think, however, that the papers are admissible 
under Section 13 of the Evidence Act. There was a suit in which 
the right was claimed by the predecessors-in-title of the plaintiffs 
and the documents cover transactions in which the right was 
asserted. The assertion made by the disciples of Atma Ram was 
in the following terms:— 


It is well known to the general public that Goshain Atma Ram, 
our ancestor, took his abode at this place and stayed here for a 
long time as a contented and pious man and engaged himself in 
piety and worship of God. Accordingly his fame of high spiri- 
tuality and devotion to God spread far and wide. On hearing 
this Maharaja Sarabjit Singh, Raja of the said pargana, came hbre 
with a view to see him and take lesson from him. He being im- 
pressed with and enamoured of his piety and devotion to God, 
thought that there was no means for the livelihood of disciples and 
visitors. He therefore sent for Bansi under his own seal and sig- 
nature a ‘Birt Patter’ of zamindari ‘muaf’ out of love for Vishnu 
(God) to Goshain Atma Ram in 1189 Fasli. Since then upto 
1924 Fasli our ancestor during his lifetime remained in possession 
of all the zamindari and ‘muafi’ rights of the said village without 
any interference by anybody. From the income of that property 
were maintained disciples and visitors, and the grantee spent his 
time in the worship of' God and praying for the prosperity of the 
Raja—e , his heir-apparent and other state officials. 

In 1832 the permanent settlement proceedings commenced. 
At that time the revenue free grant was resumed and the village 
settled at a certain revenue with mahant Ram Prasad Das and Ram 
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Kishan Das. The records were prepared as if the two men were 
zamindars and owners. Much reliance is placed by the appellants’ 
learned counsel on this fact. It is possible, however, that village 
records were prepared in a stereotyped manner without regard to 
the circumstances of different villages or the managers forgot the 
pious purpose of the foundation and had the ambition to as 
landlords. As observed by one of the plaintiffs’ witnesses, lene 
sent mahants spend a great portion of the income on their personal 
comfort and luxury (page 17). This taint may have attached to 
the management early in the history of the trust. What is im- 
portant to remember is that wherever a narration of a history of 
the grant was attempted, a mention of the object of the grant for 
religious purposes was never omitted. There is an order of 1838 
by a settlement officer giving reasons why revenue was not remitted 
(page 100). In giving the history of the grant he wrote: 

During the time of Nawab Wazir Bahadur the said mauza was 
entered as muafi for “sewa” (worship and service of oo in the 
muafi and wasilbaqi papers upto 1208 Fasli according to the sanad 
granted by Raja Sarabjit Singh to Goshain Atma Ram. 

Even so far back as 1839 the same trouble ap to have 
arisen as has arisen now with respect. to another village Gullaur 
Khas. It appears that Kishan Das, one of the chelas of Atma Ram, 
transferred it and the other chela, Ram Prasad Das, who called him- 
self mahant, protested against the transfer and appealed from the 
order of the Collector under which the transferee was recorded 
as zamindar of the village (Petition of July 21, 1839, page 38 of 
First Appeal record No. 488). 

There is another piece of evidence by way of analogy in sup- 
port of a charitable endowment. We have seen that mauza Imlia 
is another village, which was originally granted by Maharaja Sa- 
rabjit to Goshain Atma Ram. Appeal No. 488 of 1923, which 
was heard along with the present appeal, refers to that village. A 
copy of the grant does exist on the settlement record of that vil- 
lage (page 26, record 488). After describing the glories of the 
Maharaja the grant declares that the village was given to Goshain 
Baba Atma Ram 

as ‘Sankalpbirt muaf? (a charitable gift free from revenue). He 
should take possession thereof with composure of mind. He should 
cultivate the land and enjoy the profit of the ‘muaf? grant with- 
out any interference and free of revenue and distribute alms 
daily of his own free will. 
This grant presumably confirms an earlier grant of August 1873 
made by a female a es of the Maharaja. When Atma Ram 
died, a mutation report was made by the office of a revenue officer 
cn July 12, 1819. It is as follows:— 

In the ‘muaf? paper of 1209 and 1218 Fasli filed by the Ka- 

` nungos of pargana Ratanpur Bansi, mauza Amilia of the said 
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pargana is as one mauza according to the ‘senad’ of Raja Jagar 
Nath, entered in the name of Goshain Atma Ram as the person 
who received it and is in possession. It is written in the remarks 
column of the paper of 1218 Fasli that the said mauza was al- 
together uninhabited and was situated on the verge of ‘Nala’. In 
1209 Fasli it was granted as a ‘muaf?’ to Goshain Atma Ram, a 


recluse who populated it from that time. The income thereof is - 


utilized for the ‘faqirs’ who visit the place. Goshain himself is 
alive. - 

In 1833 settlement was made with the Brit-holders in the 
Gorakhpur district and not with the superior proprietors, to whom 
a fixed sum was made payable as malakana by Brit-holders (page 30, 
clause 7, record 488). Before 1860 the superior proprietor of 
this village turned a rebel, so his rights were wiped out by the 
British Government and settlement made with the mahants as 
proprietors in that year (page 39). It was argued on behalf of 
the appellant that the mahants acquired superior rights under 
the British Government in their own person and not as managers. 
The superior proprietor received only Rs.20 a year and the correct 
inference would be that just as the Brit was dedicated property, 
so also the revision of the superior proprietary title to the Brit- 
holder became dedicated property. 

The admission of evidence relating to the character of the 
gift of mauza Imlia was objected to in the present case by the 
appellant. We are of opinion that it is admissible under Section 
11(2) of the Evidence Act; the endowment of Imlia is a fact, 
which though not otherwise relevant, is relevant because it makes 
the existence of the endowment of village Rajpur highly probable. 
The donor and the donee were the same and so were the reasons 
which moved the donor to make the gift. 

The appellant has admitted the gift by the Maharaja to 
Atma Ram. His plea was that it was to enure to his personal 
benefit. His learned counsel referred to the observations of Pig- 
gott, J. in the case of Banarsee Das v. Sheodershen Dss. At 
page 402 the learned Judge laid down that there was nothing 
unusual or inconsistent with Hindu religious ideas in the mak- 
ing of a grant to the mahant of a temple for the personal enjoy- 
ment of himself and his successors after him. In the present case 
there would be a distinct inconsistency if we adopted the view 


that the grant was made for the personal benefit of Atma Ram. | 


His poverty was one of his great attractions and a considerable 

aid to his piety in attracting disciples and visitors. He was a 

hermit who wanted but little here below. An Indian’s idea of 

religion is inseparably associated with poverty, self-denial and even 

a torture of the flesh. The Maharaja would never think of doing 

harm to the reputation of the revered ascetic and destroy his own 
116 A L J. R. 394 
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faith in him by making a grant for his bodily comfort. Mr. 
Justice Piggot conceded in that judgment that it would not be a 
sound position to take up that 2 trust became of no effect as soon 
as the trustee appointed thereunder started committing breaches 
of trust and the other member of the Bench, Mr. Justice Walsh, 
put it forcibly that there can be no prescriptive right to divert 
trust property from its original purpose. The question for our 
decision has been whether the gift of Rajpur property was at its 
inception a trust and not whether trust money had been mis- 
appropriated by the managers to their own use. In this view of 
the case, the several transfers of property in Rajpur made by the 
mahants in the recent times prior to the transfers in suit or their 
claims to be full owners cannot help the appellant’s cause. 

Atma Ram Goshain, when he came to Rajpur, which was a 
jungle at the time at the end of the 18th century, did not build 
a math before receiving the gifts. Much reliance was placed on 
this patent fact to induce us to draw the conclusion that there 
could have been no dedication of property in absence of a math. 
The dedication, however, was made for the support of the visitors 
attracted to the humble abode of the devotee. A math was built 
afterwards out of the income of dedicated property and we find 
that while Atma Ram was known as a gosain even upto his death 
in 1817 (page 27, record 488) his chela, Ram Prasad, called him- 
self mahant in 1839 (page 38). The oral testimony has been dis- 
carded by the lower court, but a perusal of it is necessary; it has 
left on our minds the impression that most of the witnesses on -both 
sides have believed the property to be something different from 
personal property. Ram Milan Lal, a2 Kayasth witness of the 
appellant, stated: 

Achebar Das and Bhagwat Das are Mahants of the math at 
Rajpur A math is that place where sadhus live and where 
alms are distributed. I regard that person the mahant who 1s 
the proprietor of the gaddi (seat of office) (pege 56). 
Ram Rudra Prasad, another witness of the appellant, calls the de- 
fendant-mahants owners; yet in his mind there is a connection 
between them and some office. He deposed: 
After the death of Lal Das, Sewa Das remained on the gaddi 
for 4 or 5 years. . 

Reference was made to a deed of endowment for the building 

of a thakurdwara (page 132). It was executed by Lal Das, disciple 


- of mahant Ram Prasad Das in 1886. The conclusion we were 


asked to draw was that the present math in Rajpur was not built till 
after 1886. The building mentioned in the deed was not a math 
and we cannot believe that Atma Ram’s disciples, who posed as men 
of substance and note in the neighbourhood, had not built a math. 
Ram Prasad, we have already seen, appropriated the title of mahant 
in 1839 and at that time unless a math had existed he could not 
have claimed such an office. 
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The succession has also been through chelas (religious dis- 
ciples) and not by blood relationship as is an incident in favour 
aba trust. 


We hold that the gift made by the Maharaja was an endow- 
ment of which Atma Ram was manager and not owner. The 
Property being dedicated property, it was inalienable and previous 
alienations in breach of the trust cannot validate the alienations 
In suit, 


v. 
BowossH- 
want Das 


Delal, J. 


It may be doubted whether the provisions of Section 41 of ` 


the Transfer of Property Act were contemplated to cover trust 
Property. We are saved by the circumstances of the evidence here 
from recording a definite finding to that effect. The plaintiffs did 
not tender themselves as witnesses and did not disclose how they 
came to purchase the village. It is not alleged that they made 
any enquiry as to the title of the mahants and after such inquiry 
purchased in good faith. The argument on their behalf was that 
such an inquiry would only have resulted in satisfying them that 
the vendors were full owners. This is not an acceptable answer 
to the absence of an enquiry, which is incumbent on every person 
who seeks the protection of the provisions of the statute. No in- 
quiry having been made, we are not in a position to state what the 
ani of one would have been. There were sufficient indications 
to put them to an enquiry. They live in the neighbourhood of 
Rajpur and knew that the vendors were mahants of a math. As 
Hindus they must have known the legal position of Mahants as 
to property in their possession. If with such knowled e, they in 
their eagerness to become landed proprietors, erla dd the duty 
cast on them of an inquiry, they cannot be protected from the re- 
sult of their negligence. - 


It may strike one as an undesirable result of the litigation 
that the very mahants who committed breach of trust should be 
restored to ion of the property. That, however, is the only 
decree nosible in a case like the present and sanctioned by autho- 

rity—Chidembaranatba Thambiran alias Sivagnana Desika Gnana 

Sembanda Pandara Sannadhi v. P. S. Nallasiva Mudalisr’. Pos- 
sibly after the notoriety of their present unprincipled conduct, 
they would not be able to raise money-in future by imposing on 
others and so far the litigation will have done good. 


We dismiss the appeal but make no order as to costs here. The 
litigation is obviously financed'on behalf of the plaintiffs by the 
mahants, who do not deserve to be reimbursed. 

Appeal dismissed. 
I, L. R 41 Mad. 124 
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RAMESHAR SINGH anD orHers (Plaintiffs) 
versus 
HUSAIN AHMAD anp oTHers (Defendants) * 


J Transfer of Property Act (Act IV of 1882), Sec. 61—Mortgage by con- 


ditional sale of property A—Subsequent mortgage of seme property 
—No redemption without payment of money due under subsequent 
morigage. 

Where there was an earlier mortgage of zamindari property by 
conditional sale and about three years later, the mortgagors borrow- 
ed a certain sum and clearly directed that this sum with interest 
should be a charge on the property already mortgaged, beld, that 
the mortgagor is not entitled to redeem till he pays the amount 
secured by the subsequent mortgage also. 

Penagenti Remereysnimger v. Maberaja of Venkatagiri, I. L. 
R 50 Mad. 180 relied on. 

Keshar Kunwar v. Kashi Rem, I. L. R. 37 All. 634=13 A. L. 
J. R. 889 and Lallu Singh v. Rem Nandan Shukul, S. A. No. 850 
of 1926, decided on October 24, 1929 referred to. 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. Justice Boys. 

Narain Prasad Asthena and Ambike Prasad for the appellants. 

` S. Majid Ali for the respondents. 

The following judgments were delivered:— 

BENNET, J.—This is a Letters Patent appeal by the plaintiffs 
against the decree of a learned single Judge of this Court who has 
ordered that the plaintiffs are entitled to redeem a usufructuary 


mortgage of February 17, 1877 on payment of the amount due 
under a deed of March 18, 1880. 


The contention for the plaintiff is that he is entitled to redeem 
the usufructuary mortgage of 1877 without payment of any sum 
due under the deed of March 18, 1880. ‘The appellant relies on 
the case of Kesher Kunwar v. Kashi Rem’, a ruling of 1915. Toa 
certain extent the appellants’ case might receive support from a 
Full Bench ruling in S. A. No. 850 of 1926 (Lallu Singh v. Ram 
Nandan Shukul) decided on October 24, 1929, in which it was held 
that where the second document did not create any charge or mort- 
gage on the property, the usufructuary mortgagor may redeem the 
prior usufructuary mortgage without paying the debt due on the 
second document. But in the present case, we are of opinion that 
the document of March 18, 1880 does amount to a simple mort- 
gage-deed, because the language is as follows:— 

"L. P. A. 140 of 1927 
1 L R 37 All 634-13 A L. J. R. 889 
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Therefore, in lieu of this Rs.750 also, we hypothecate the same 
property and declare that when we shall repay Rs.999 zar-i-peshgi 
on account of the mortgage by conditional sale, we shall also pay 
this Rs.750 with interest at the rate of eight annas per cent. 

Because of the language used, “we hypothecate the same pro- 
perty” we consider that this deed of 1880 does amount to a simple 
mortgage. Accordingly, the present case differs from the Full 
Bench case decided in S. A. No. 850 of 1926. We are unable to 
distinguish the present case from the Privy Council ruling in Pa- 
naganti Ramasayanimgar v. Mabaraje of Venkatagiri. In that 
bale it is laid down at page 190 as follows:— ` 

` The section which the appellant’s counsel urges as being applic- 
able to the facts of this case is Section 61 of the Transfer of 
Property Act, which enacts by implication that 2 mortgagor 
seeking to redeem shall not be entitled to do so without paying 
any money that may be due under a separate mortgage or charge, 
if the latter relates to the same property. Their Lordships are 
of opinion that these contentions on behalf of the appellant 
must prevail. . 

It was argued by the learned counsel for the appellant that 
this Privy Council ruling merely applied to the particular facts 
of that case. We do not consider chat this argument is correct 
and it appears to us that their Lordships of the Privy Council were, 
in the passage quoted above, laying down a general rule which is 
applicable to the facts of the case at present before us. 


Accordingly, we consider that this Letters Patent appeal should 
be dismissed. We have however noticed a clerical error in the 
judgment of the learned single Judge of this Court. That is, he has 
held t that the plaintiff should obtain a decree conditional on his 
paying into court the amount due under the deed of 1880. But 
the defendants in this case only represent the mortgagee interest 
in three-fourths of the amount due under that deed. Accordingly 
we correct the decree of the learned single Judge of this Court 
and direct that the plaintiffs should obtain possession on payment 
of one-half of the principal and interest due under the bond of 
March 18, 1880 to defendants first party and one-fourth of that 
principal and interest to defendants third party. We allow the 
plaintiffs six months from the date of our decree to make this 
payment. ‘The decree will be in the usual form for a decree of 
redemption. The respondents will receive their costs of this ap- 
peal in this-Court from the plaintiff-appellants. 

Muxer Ji, J.—I entirely agree with the judgment of my learn- 
ed brother and in the order he has proposed. I wish to add just 
a few words, — f 

A majority of the Judges in the Full Bench case to which re- 
ference has been made, viz., Lellu Singh v. Rem Nandan Shukul 

T L R 50 Mad. 180 


Mukerji, J. 
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laid down that where a subsequent bond, executed after the crea- 
tion of a usufructuary mortgage, does not create any charge on the 
property, the mere fact that there is a personal covenant in the 
subsequent bond to pay a certain amount of money with the mort- 
gage amount secured by the earlier deed, will not prevent the mort- 
gagor from redeeming the mortgage without paying the amount 
that may be due on the subsequent bond. In ihe case it was held 
on the facts that no charge or mortgage had been created on the 
property by the subsequent document. In that case, to which I 
happened to be a party, King, J. held that the Privy Council case of 
Panaganti Ramarayanimgar v. Maharaja of Venkatagiri was an au- 
thority for the proposition that where the subsequent bond created 
a charge or simple mortgage on the property mortgaged by an ear- 
lier document, there could be no redemption of the property till 
the amount due on both the documents had been paid. I left the 
point open in my judgment, in the Full Bench case, for the simple 
reason that, on the facts, the question did not arise for determin- 
ation. 


In this particular case we have got the following facts. There 
was an earlier mortgage by conditional sale dated 1877. About 
three years later, in 1880, the mortgagors borrowed a sum of 
Rs.750 and by the clearest possible terms directed that this sum 
of Rs.750 with interest at six per cent per annum should be a charge 
on the property already mortgaged. The property is zamindari and 
there was therefore no bar to the creation of a subsequent mort- 
gage or charge. In view of the expression of opinion contained 
in the Privy Council case quoted above, there can be no doubt that 
the plaintiff-appellants are not entitled to redeem till they pay the 
amount secured by the subsequent mortgage also. 


` 


ACHARJI AHIR (Plaintiff) 
versus f 
HARAI AHIR AND OTHERS (Defendants) * 


Hindu Lew—Joint femily—Tenancy acquired in the name of A while 

— the family was joint—A set up the defence that the occupancy 
holding was bis own—Hindu Lew applied and burden of proof lay 
on A. 

The ordinary rule of Hindu Law, that properties acquired 
while the family was joint and with the help of the ancestral or 
joint family property should be regarded as joint family property, 
and that the burden of proof that it was self-acquired property 
of a single member should be on that member, should be ap- 
plied to a case where the property in question is a tenancy. 

The new Tenancy Act also recognizes the possibility of a joint 
family holding lands as an occupancy tenant, though it has 

*S, A. 1703 of 1928 
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modified the rule of succession for the future. 

Kallu v. Sital, L L. R. 40 AIL 314244 L C. 717=16 A. L. 
J. R. 225 distingusshed. Bhup Singh v. Jai Rem, 16 A. L. J. R. 
459 referred to. - : 

SECOND APPEAL from a decree of BABU GANGA PRASAD 
Verma, Second Additional Subordinate Judge of Basti, modifying 
a decree of Basu KRISHNA CHANDRA, Munsif. 

Harnanden Prasad for the appellant. 

Normadeshwar U padhiya for the respondents. 

The judgment of the Court was delivered by 

Muxerji, J.—This appeal raises a question of burden of proof 
and in the following circumstances:— 


The plaintiff, who is the appellant before us, brought this suit, ` 


out of which this appeal has arisen, for a declaration of title, and, 
in the alternative, for possession over three kinds of land. We are 
no longer concerned with two kinds, but are concerned only with 
the third kind. It was an occupancy holding consisting of 

plots of land recorded in the revenue papers in the name of the 
defendant No. 1, Gopal. The plaintiff’s case was that when these 
lands were acquired in the name of Gopal, the family was 2 joint 
one, and each and every member of the family, including the 
plaintiff, who is Gopal’s brother’s son, had a share in it. The 
plaintiff further says that there was a partition among the members 
of the family and certain plots were given to the plaintiff, but be- 
cause of his possession he was recorded only as a sub-tenant. ‘The 
result was that Gopal was able to eject plaintiff from those plots. 
We are no longer concerned with those plots, but the plaintiff’s 
‘case remains that the occupancy holding now in question 
was a part and parcel of the joint family property. 

The defence was that the occupancy holding was Gopal’s own, 
and the plaintiff had nothing to do with the property. There 
was a plea of limitation also. i 

The court of first instance found in plaintiff’s favour holding 
that the tenancy having been acquired while the family was joint, 
it must be treated as a part of the joint family holding. The 
learned Judge also found that the plaintiff was Participating in the 
family property, and it was not true, as the defendant alleged, that 
the suit was barred by limitation owing to the plaintiff having lost 
Possession. 

The defendant Gopal appealed, and the learned Subordinate 
Judge, who heard the appeal, thought that the ordinary presump- 
tion of Hindu Law did not apply where a tenancy was concerned. 
He put the burden of proof on the plaintiff to show that the tenancy 
held in the name of Gopal had not been acquired by Gopal for his 
own purposes, and that Gopal had acquired it not only for his own 
benefit but for the benefit of the entire family. Starting with this 
point of view, the learned Judge discussed the evidence and: came 
to the conclusion that the plaintiff had failed to discharge the bur- 


Y. 
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den of proof that lay on him. 

In this Court it has been contended on behalf of the plaintif, 
who is the appellant, that the learned Judge of the lower appellate 
court was wrong in putting the burden of proof on the plaintiff. 
We are of opinion that the learned Judge in the court below was 
really wrong. He has relied on the case of Kallu v. Sita?. In that 
case, on a remand by the High Court, the finding was that the 


* letting of the land was to one Matola and Matola alone, and not 


Matola as representing the joint family. On that finding the 
learned Judges of this Court came to the conclusion that Matola 
was the tenant of the land and not the family, and that the family 
did not become the tenant simply because Matola let the other 
members share in the cultivation or to receive the profits thereof. 
This case is clearly distinguishable from the case before us. We 
may point out that in Bhup Singh v. Jas Rem’ two learned Judges 
of this Court clearly recognised the fact that it is possible for a 
joine family to hold a tenancy although the same may be recorded 
in the name of a single member. The learned Judges also pointed 
out that in such a case Section 22 of the Tenancy Act would not 
apply. 

j We ‘cannot see why the ordinary rule of Hindu Law, that 
properties acquired while the family was joint and with the help 
of the ancestral or joint family property should be regarded as 
joint family property, and that the burden of proof that it was 
self-acquired property of a single member should be on that mem- 
ber, should not be applied to a case where the property in ques- 
tion is a tenancy. The tenancy law itself does not make any 
such exception,’ as already shown in the two cases quoted above. 
The new Tenancy Act, we may point out simply as a matter of 
history, by enacting Section 26, recognised the correctness of the 
ruling in Kallu v. Sital, and enacted that where the contract is 
in favour of a single person, that contract will not make the pro- 
perty a joint family property where the contracting party is a 
member of such a family. It also enacted that where persons 
possessing a tenant’s interest are joint in estate, they shall be deemed, 
for purposes of succession, to be tenants in common. Thus the 
Act of 1926 also recognised the possibility of a joint family hold- 
ing lands as an occupancy tenant, though it modified the rule of 
succession for the future. 

In the result, we think that the case should be retried by the 
learned appellate Judge. We set aside the decree of the lower 
appellate court and remand the appeal for retrial. The appeal 
will be readmitted on its original number in the register A ap- 
peals and will be decided having regard to the remarks contained 
in our judgment. Costs here and hitherto will abide the result. 

Case remanded 


1, L R 40 All. 314=44 I. C 717=16 A. L. J. R. 225 
46 A. L J. R. 459 
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BADRI PRASAD (Applicent) 


versus 

KING-EMPEROR tHRroucH DISTRICT JUDGE OF AGRA 
(Opposite party)" 
Legal Practitioners Amended Act (Act XV of 1926), Explenation to 
Sec. 36—"Majority of the members present” does not mean “ma- 
` jority of the members voting”—Resolution of Bar Association dec- 
larinc accused to be a tout—Majority of members voting in fevonr 
of resolution and rest remaining neutral—Resolution does not 

amount to legal evidence. 

Where the District Judge declared applicant to be a tout on 
the basis of a resolution passed by the Bar Association accusing 
applicant of being a tout but it was found that although there 
were 94 members of the Association, only 64 were present when 
the resolution was considered and that 26 voted in favour of it 
and 14 against it, the rest remaining neutral, beld, in revision, 
that there was no legal evidence against applicant on which he 
could be declared a tout. 

The expression “majority of the members present” as used in 
the proviso to Sec. 36 of the Legal Practitioners Act, is not the 
same thing as the expression “majority of the members voting”. 

Crv Revision from an order of E. BENNET Esq., District 
Judge of Agra. 

Kamalakanta Verma for the applicant. 

Uma Shankar Bajpai (Goyernment Advocate) for the Crown. 

The judgment of the Court was delivered by 


SULAIMAN, J.—Lala Badri Prasad is one of the numerous per- 
sons who has been declared a tout by an order of the District and 
Sessions Judge of Agra. The only evidence against Badri Pra- 
sad is a resolution of the Bar Association passed at a meeting on 
November 22, 1928 declaring him to be a tout. The report re- 
ceived from the Bar Association showed that there were in all 
94 members of the Association but only 67 out of these were 
actually present on November 22, 1928 when the resolution was 
considered. The voting showed that 26 voted in favour of the 
resolution and 14 against it. The rest obviously remained neu- 


Ordinarily a mere resolution of an Association of this kind 
cannot be legal evidence against a person when he is accused of 
any charge. But the explanation added to Section 36 by the Legal 
Practitioners Amendment Act (Act No. XV of 1926) provides 
that the passing of a resolution declaring any person to be or not 
. "Civ. Rev. 75 of 1929 
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crm to be a tout by a majority of the members present at a meeting, 
1986 specially convened for the purpose, of an association of persons 
entitled to practise as legal practitioners in any.court or revenue 
Baoi Prasad office, shall be evidence of ae general repute of such persons for 
Kg. the purpose of this Sub-section. The important words to consi- 
Euron der are ‘by a majority of the members present at a meeting’. 
ens There is no doubt that a majority of votes were cast in favour of 
* the resolution if the neutral votes were to be excluded and there- 
fore the resolution was duly passed by the Association. But the 
language of the explanation makes it quite clear that every reso- 
lution passed by the Association will not be legal evidence of 
general repute against an accused person. It becomes such evi- 
dence only if it has been passed by a majority of the members 
present at the meeting. The expression ‘majority of the mem- 
bers present’ is not the same thing as the expression ‘majority of 
the members voting’. If there are a large number of members 
who abstain from voting it is quite clear that they are not pre- 
pared to state that there is a general repute against the person 
concerned. If it had been intended that a mere resolution passed 
by a majority of votes would be sufficient, there would have been 
no necessity to add the words ‘by a majority of the members pre- 
sent at the meeting’, as the word ‘passing’ involves the idea of a 
majority of votes being cast in favour of the resolution. 
We are therefore of opinion that there is no legal evidence 
against the applicant on which he could be declared a tout. 
We accordingly allow this revision and set aside the order of 
the District Judge and direct that the name of Badri Prasad be 
excluded from the list of touts. We make no order as to costs. 


Application allowed 


Cova. SATYID IRFAN ALI AND OTHERS (Plaintiffs) 


1930 versus 


Feb. 17 THE OFFICIAL RECEIVER, AGRA AND OTHERS 
— (Defendants) * 
Mam I Mussalmen Wagf Validating Act (VI of 1913), Sec. 2(1) and Sec. 3 
—Document containing the word “waqf” but no implied reserva- 
Hon that the ultimate benefit from the property was for religions, 
pious or cheritable purpose—W betber mere use of the word ‘wagf 
necesserily implied a dedication to the poor. 
The word “waqf” has been used in the Mussalman Waqf Vali- 
dating Act, and it has been given a definite meaning by Sec.2 (1). 
The word has not been used by the legislature as meaning a dedi- 
cation for the benefit of the poor alone. It includes a dedication 


` *L. P. A. 137 of 1928 
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for religious and pious objects as well. Gyn. 
A mere use of the word “waqf” in a deed, after the passing of 1930 
the Mussalman Waqf Validating Act (VI of 1913), cannot ne — 
cessarily imply a dedication to the poor and therefore the mere Sm Inran 
use of this word will not operate to make the deed a valid dedica- Atr 
tion in law. The ultimate object of the waqf has to be implied Tym OrmcuL 
by use of other words. RECEIVER 
A document cannot be valid as creating 2 good waqf unless and 
until it contains at least an implied reservation that the ultimate 
benefit from the property is to go for a religious, pious or charit- 
able purpose of 2 permanent character. 
Where 2 Mohammedan, before his death, executed several do- 
cuments, the last being a deed of wagf created by means of a will 
and this document provided that the executant would remain in 
possession of his property during his lifetime and support himself 
and his family, that certain persons would act as trustees and pay 
Government revenue and meet expenses of repairs and for main- 
tenance of the property out of 1|3rd income of the entire property, 
that the balance, if any, would be employed by the trustees “on 
good acts”, -as for instance, fatiha, education and marriage of 
children, that out of the remaining 2|3rds income, stipends should 
be paid to executant’s sons and grandsons, that if any balance 
was left it should be applied in multi lying the property, that 
the trustees were incompetent to er the waqf and that the 
public had nothing to do with the waqf, beld, that the waqf was 
not valid under the law. : 
APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the HOoN’BLE MR. Justice SEN (Hon’BLE MR. JUsTICE 
NIAMATULLAH dissenting). 
Mukbtar Abmad for the appellants. í 
Narain Prasad Asthana and Baijnath Sabai for the respondents. 
The judgment of the Court was delivered by 
Muxeryi, J.—This is a Letters Patent appeal, which has arisen Makerjl, J. 
owing to a difference of opinion between two learned Judges be- 
fore whom the First Appeal No.’ 247-of 1925 came for decision. 
The difference of opinion has arisen only on 2 point of law, 
and, therefore, it would not be necessary to state the facts in de- 
tail. Briefly, they are these. One Mubarak Ali died possessed 
of certain immovable property of considerable value. He died 
on January 2, 1914. Before his death he executed several deeds. 
One was a document described as a will, which was executed on 
June 22, 1909, another was a codicil to that will executed on 
January 3, 1911, and lastly he executed thé document, which is 
in dispute before us: This purported to be a deed of waqf created 
by means of a will. It was executed on October 23, 1913. 
By the document of October 23, 1913 Mubarak Ali provided 
that he would remain in possession of his property during his 
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crm lifetime and would support himself, his wife and the members of 
To his family. Then he proceeded to appoint certain gentlemen men- 
—— tioned in the deed, eho were going to be the trustees of the waqf 
Sarm Taran that he was going to create. He also provided for the filling up 
pi of vacancies, if any, among the trustees. Paragraph 4 of the 
Tre Orricar waqf deed provides that the trustees or mutwallis would pay the 
Reaver Government revenue payable on the property, meet the expenses 
Makers, J. Of repairs and other expenses required for the maintenance of 
the property, pay the wages of the employees (evidently the men 
who were to manage the property, agents and others) out of the 
one-third income of the entire property. If a balance was left, 
it was to be employed by the mutwallis 
on good acts recognised as such by the Mobammedan Law (as 
for instance fathia, offerings for elders, education and marriage 
of children etc., etc. 
As regards the remaining two-thirds of the property, Mubarak 
Ali provided that out of the income of the property certain sti- 
pends should be allowed to his sons, daughters and the grandson. 
This was the subject-matter of the same paragraph 4. By para- 
graph 5 Mubarak Ali declared that the holders of the stipends 
Should not be entitled to transfer them and the stipends Eouli 
not be liable to attachment or sale in any decree. By paragraph 6 
the dedicator declared that the dwelling house was to be occu- 
pied by the stipend-holders, but they would not be in a position 
to transfer the same, it being treated as a part of the waqf property. 
By paragraph 7 Mubarak Ali provided as follows:— 

‘After the payment of the aforesaid stipends out of the ‘two- 
thirds of the income, the balance, be whatever it may, will be 
reserved and applied in multiplying the property. It will be law- 
ful for the trustees to make an addition to the monthly stipends 
out of the balance in their hand according as it may be advis- 
when the number of the children of the stipendiaries grows 

ger. 

By paragraph 8 trustees were made incompetent to transfer 
the waqf property. Paragraph 9 declared that in cases in which 
the trustees were not unanimous on any point, the point for de- 
cision was to be decided by majority of votes. Paragraph 10 
enjoined on the trustees the duty of keeping regular accounts. 
By paragraph 11 Mubarak Ali declared that if any of the terms 
of the waqf that he was going to create were violated, it would 
be competent to the mutwallis or to the beneficiaries to take ac- 
tion to remedy the violation. He, however, emphasized the fact 
that the waqf that he was creating was for the family and not 
for the public and the public had nothing to do with it. 

It appears that one of the sons of Mubarak Ali, namely, 
Syed Ali Ahmad, was adjudicated an insolvent in the lifetime of 
Mubarak Ali himself. On the death of Mubarak Ali, the off- 
cial receiver ‘was induced by two of the creditors of Ali Ahmad 
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to attach a part of the waqf property. Thereupon the mutwallis, Gv 
after taking the permission of the insolvency court, instituted the 1930 
suit out of which this appeal has ‘arisen, with the object of ob-  — 
taining a declaration that the property was waqf and could not ee 
be touched by the official receiver for the benefit of the creditors m 

of Ali Ahmad. Tre OrrcuaL 


, The court of first instance dismissed the suit, holding that 2*"™"™ 
the waqf was not a valid one. We need not go over the grounds Maxksr}i, J. 
that were given by the learned Subordinate Judge; they have not 
found favour with the two learned Judges before whom the ap- 
peal came, initially. In this Court, both the learned Judges were 
of opinion that ie deed of waqf did not indicate expressly that 
there was a reservation of the ultimate benefit either for the poor 
or for any religious or pious object. One of the learned Judges 
was of opinion that the document did not even contain by im- 
plication such a reservation. The other learned Judge was of 
the contrary opinion. He held that the use of the word “waqt” 
by Mubarak Ali was, in itself, sufficient indication of his mind, 
namely, he meant that on the extinction of the line of the bene- 
ficiaries the pro was to go for the benefit of the poor. lt 
was owing to this difference of opinion that the appeal was dis- 
missed and the decree of the learned Subordinate Judge was 
_ affirmed. 

The sole point that we have to decide in this appeal is whether 
the document contained by implication a reservation of the ulti- 
mate benefit in favour of either the poor or for any religious or 
pious or other charitable purpose of a permanent character. 

We do not think that it is expedient or even desirable to look 
into the earlier documents executed by Mubarak Ali in order that 
we might read his mind in the document of 1913. The circum- 
stances of the family, and the fact that Ali Ahmad had become 
an insolvent incapable of paying his own debt are also matters 
which should not, strictly speaking, be taken into consideration, 
in interpreting a document, which is, otherwise, capable of bear- 
ing a clear meaning. Under the well-known rules of interpreta- 
tion the importation of extraneous matters would be forbidden, 
unless surrounding circumstances are required to show in what 
manner the language of the document is related to existing facts, 
as was done in the Privy Council case of Narsingherji v. Garw. 
As we have said, it is common ground that the document of 1913 
does not contain any express reservation in favour of any reli- 
gious, pious or charitable purpose of a nent character. The 
general question, therefore, is whether the use of the word “waqf” 
by Mubarak Ali necessarily implies such a reservation in favour 
of the poor as to make the document a valid one under the law. 

The learned Judges, who heard the appeal in the first instan 

23 ALL. J. R. 161 É 
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have extensively quoted from text-books and decisions of various 
courts including the decisions of their Lordships of the Privy 
Couricil to show whether the mere use of the word “waqf” ne- 


Sarm Iaax cessarily implied a gif: to the poor, ultimately. The inquiry of 


ALI 


the two learned Judges has resulted in different and contrary re- 


Tins Onca sults. It ap to us that the legislature having passed an Act, 


RECEIER 


Makerii, J. 


relating to the subject, it would not be fruitful of any good to 
start a research into the previous state of the law as it existed 
before the legislature added one more Act to the book. See Rama- 
nandi Kuar v. Kalawadi Kuar’. 


The Mussalman Waqf Validating Act (Act VI of 1913) gives 
a definition of the word “waqf”. It is defined as follows:— 
Waqf means the permanent dedication by a person professing 
the Mussalman faith of any property for any purpose recogni 
by the Mohammedan Law as religious, pious or charitable. 

Then in Section 3 the law provides that it shall be lawful 
for any person professing the Mussalman faith to create a ‘waqf’ 
which in all other respects is in accordance with the provisions of 
the Mohammedan Law for certain purposes. One of the purposes 
mentioned there is 

the maintenance and support wholly or partially of his (dedica- 
tor’s) family, children or descendants. 

According to this law, namely, Act VI of 1913, it was dec- 
lared competent to a Mussalman to make a ‘waqf’ for the benefit 
of his family and descendants. The law, however, goes on to 
provide that, the ultimate benefit, in such a case, expressly or im- 
pliedly is to be reserved for any purpose recognised by the Mo- 
hammedan Law, as religious or pious or charitable purpose, of a 
permanent character. 


To obviate all disputes as to whether a particular dedication 
was good or bad under the Mohammedan Law, a rule was enacted. 
It must, therefore, follow that if a particular dedication does not 
answer to the rule, it must be treated as invalid. It may be thar, 
on a correct interpretation of the Mohammedan Law such a dedi- 
cation would be quite good. But there being a difference of opi- 
nion on that point, the legislature desired to settle the matter once 
for all, and it would not do to say, thereafter, that, on a true in- 
terpretation of the Mohammedan Law, a document creates a good 
waqf, although it cannot create a good wagqf under Act VI of 1913. 
When a definite rule of Mohammedan Law was laid down by the 
legislature, it must follow that it overruled certain interpreta- 
tions which did not find favour with the legislature. This con 
be the only meaning of passing a law by the legislature. This 
being the object of the Teas -and the language employed 
being clear, 2 document cannot be valid as creating a good waqf 

, 6A LJ. BR. 355 (357) 
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unless and until it contains at least an implied reservation that arr 


the ultimate benefit from the property is to go for a religious, 1930 


show that where the word “waqf” has been used, in a deed, the 
ultimate benefit from the property goes to the poor, on the extinc- 
tion of the immediate object of the dedication. This would mean 
that the word “waqf” has been used under the ordinary Moham- 
medan Law, in a restricted sense. The legislature, however, has 
given it a much larger sense. We are, therefore, of opinion that 
a mere use of the word “waqf” in a deed, after the passing of the 
Act VI of 1913, cannot necessarily imply a dedication to the poor. 
The ultimate object of the waqf has to be implied by use of other 
words. 

It is not necessary to emphasize that, as the result of the pro- 
vision of' paragraph 7 of the waqf deed, there would be an accu- 
mulation from the property in the case of an extinction of the 
line of Mubarak Ali. The dedicator did not at all consider what 
was going to happen if his descendants died out, in course of time. 
AG head ets ie aid the trustees would have in their 
hands the total income of che two-thirds of the property, and 
the only thing which they could’do would be to purchase further 
property with the income. The result would be an accumulation 
of property without any definite object which is countenanced 
neither by the Mohammedan Law nor by the Anglo-Indian Law, 
namely, Section 18 of the Transfer of Property Act. In our 
opinion, the waqf which Mubarak Ali purported to create was 
not valid under the law and the decision of the court below must 
be affirmed. 

In the result, we dismiss this appeal with costs. 

Appeal dismissed 
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am JAI PRATAP NARAIN SINGH AND OTHERS (Plaintiffs) 


1930 Versus 

Feb. 21 RABI PRATAP NARAIN SINGH (Defendant) * 

re court-Fres Act (VII of 1870), Art. 17 (vì) of Sch. II—Swit for perti- 
Kma, J. tion and separate possession —Plaints ff alleged bis joint possession— 


Trial Court found plaintiff to be out of possession—First ap peal filed 
“whether liable to pay ad valorem court-fee before question of 
joint possession determined by the High Court. 

Plaintiffs sued for partition and separate possession of his share 
on the allegation that he and defendants were members of a joint 
Hindu family and in joint possession of the property in suit. 
suit was valued at Rs.4,00,000 and plaintiffs paid a court-fee of 
Rs.10 under Art. 17(vi) of Sch I. The trial court holding 
that plaintiffs were out of possession called upon him to pay a 
court-fee on the basis of the share claimed by him and deciding 
the other issues in defendant’s favour, dismissed the suit. The 
plaintiffs preferred the present appeal without paying the defi- 
ciency. 

Held: (1) that liability to pay the court-fee depends, in the 
first instance, upon the allegations made in the plaint and the 
relief sought, apart altogether from the evidence. Weliwlleb v. 
Durga Prasad, I. L. R. 28 All, 340-23 A. L. J. R 181 relied on. 

(2) That the allegation in the plaint that since the manage- 
ment of the Court of Wards terminated the plaintiff and de- 
fendant had been managing the property jointly and taking money 
for their expenses out of the profits of the said property, amounted 
to a clear assertion that the plaintiff was in joint proprietary 
possession of the property in suit, and therefore, so far as the 
allegations in the plaint and the relief claimed were concerned, the 
proper court-fee had been paid. 

(3) That the omission to include in the memorandum of appeal 
a ground expressly challenging the finding on the question of 
court-fee was immaterial and that the plaintiffs were entitled to 
contest the finding regarding the court-fee which depended upon 
the finding regarding possession. 

(4) That the plaintiff was not liable to make good the alleged 
deficiency of court-fees, either in the lower court or in the High 
Court, until the question of the plaintiff's joint possession had 
been determined by the High Court. 

REFERENCE under Section 5 of the Court-Fees Act. 
Iqbal Abmad and Shiva Prasad Sinba for the appellants. 
Uma Shenker Bajpai for the Crown. 


*Stamp Report in F. A. 143 of 1928 
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The following judgment was delivered: — 


Kina, J.—This is a reference under Section 5 of the Court- 
Fees Act, 1870. 

The plaintiff had brought a suit for partition of certain pro- 
perty upon the allegation that he and the defendants were mem- 
bers of a joint Hindu family who were jointly in possession of the 
property in suit. The plaintiff prayed that his share in the joint 
family property should be determined and Partitioned, and that 
he should be put in separate possession thereof. The suit was va- 
lued at Rs.4,00,000 for the purpose of jurisdiction and he paid 
a court-fee of Rs.10 under Article 17 (vi) of Schedule IL. 

The defendants in their written statement traversed the princi- 
pal allegations of the plaintiff, denying that the parties were 
members of a joint Hindu family and denying that the plaintiff 
was in joint possession of the property in suit. One of the pleas 
raised by the defendants was that the court-fee paid by the plaint- 
iff was insufficient because he was not in joint possession of the 
Property in suit, and that as the suit was in fact a suit to estab- 
lish the plaintiffs title to a share in the property, and to recover 
possession of the same, he was liable to pay an ad valorem court- 
fee calculated on the value of his share. 


The trial court held that the plaintiff was out of possession 
and that as he claimed posgession and partition he must pay a 
court-fee calculated on the value of the share claimed by him. 
The trial court also decided the other important issues in the de- 
fendants’ favour and dismissed the suit. 

The plaintiff has come up to this Court in First Appeal and 
has stamped his memorandum of appeal, as he did his plaint, with 
a_court-fee stamp of Rs.10 under Schedule II, Article 17 (vi). 
The Taxing Officer was inclined to hold that the appellant must 
pay Rs.3,830 to make good the deficiency in court-fees in both 
courts but has referred the question for my decision. 

It is conceded that if the plaintiff is found to be in joint 
possession of the property in suit then this plaint and his memo- 
randum of appeal have been sufficiently stamped. If, on the 
other hand, the finding of the trial court, to the effect that the 
plaintiff is not in joint possession of the Property, is upheld by 
this Court, then he is liable to ay upon his phaine and memoran- 
dum of appeal a court-fee deaa on the value of his share 
in the property in suit. 

It is contended by the learned counsel for the appellant that 
liability to pay the court-fee depends, in the first instance, upon 
the allegations made in the plaint and the relief sought, apart al- 
. together from the evidence. I think this contention must be ac- 
cepted in view of the ruling in Wali Ullab ~. Durga Prasad’. 

: L L R. 23 AlL 340=3 A. L J. R. 181 
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The plaintiff asserted in paragraph 23 of the plaint that since the 
management of the Court of Wards terminated on October 20, 


’ 1914, the plaintiff No. 1 and defendant No. 1 have been manag- 


ing the property jointly and taking money for their expenses out 
of the profits of the said property. In my opinion this is a clear 
assertion that the plaintiff is in joint proprietary possession of the 
property in suit. The trial court has also understood that the 
plaintiff did claim to be in joint possession and has come to a 
distinct finding upon the second issue that the plaintiff was out 
of possession and as he prays for possession of his share he must 
pay a court-fee calculated on the value of his share. So far as 
the allegations made in the plaint and the relief claimed are con- 
cerned, I am satisfied that the proper court-fee was Rs.10 under 
Schedule I, Article 17 (vi). : 

It has also been urged for the appellant that in his memoran- 
dum of appeal he halka the whole decree dismissing his suit 
and in the eighth ground of appeal he has expressly challenged 
the finding of the trial court with reference to his joint possession 
of the property. His argument is that as the finding regarding 
joint possession is challenged in this Court, he is not liable to pay 
an ad valorem court-fee unless and until the finding of the trial 
court on this point is upheld. He further claims that he is not 
liable to pay an ad valorem court-fee until his appeal has been 
decided. 

The learned Government Advocate contends that although 
the appellant’s memorandum of appeal contains no less than nine- 
ateen grounds there is no ground which expressly challenges the 
trial court’s finding on the question of court-fee and the appellant 
must therefore submit to that finding, and must pay the deficiency 
in court-fee on his plaint and memorandum of appeal before his 
appeal is admitted. 

In my opinion the omission to include in the memorandum of 
appeal a ground expressly challenging the finding on the ques- 
tion of court-fee is immaterial. The appeal is against the decree, 
not against the judgment, and the decree does not contain any 
direction ordering the plaintiff to make good the alleged deficiency 
in court-fee, The decree merely dismisses the plaintiff’s suit with 
costs. I think the appellant is entitled to contest the finding re- 
garding the court-fee, which depends upon the finding regarding 
possession. 

The learned counsel for the appellant relies strongly upon the 
decision of a Division Bench of this Court in Second Appeal 
No. 896 of 1924, Bachnu v. Ghulam Ali, delivered on January 19, 
1927. The facts of that Case are on all fours with the case before 
me. The plaintiff in that case sued for the partition of a house 
alleging that he was in possession over a part of it and paid Rs.10 
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as the court-fee for partition. The defendants contended, inter 
alia, that the plaintiff was out of possession. The court of first 
instance decided all the issues and held that the plaintiff was out 
of possession and called upon him to make good the deficiency 
by paying the difference between the court-fee payable ad valorem 
aad the court-fee actually paid. ‘The plaintiff did not pay the 
deficiency and the suit was dismissed. He went in appeal to the 
District Judge. One of his contentions was that the finding of 
the first court, that he was out of possession, was wrong. ‘The 
District Judge, without looking into the question of possession, 
called upon the plaintiff-appellant to make good the alleged de- 
ficiency. This was not paid and the appeal was dismi The 
decision of the Bench of this Court was that the learned District 
Judge was not justified in not trying the issue as to the plaintiff’s 
possession before calling upon the plaintiff to pay the additional 
court-fee, 

In my opinion it is impossible to distinguish the two casés. 
The facts are practically identical. 

Following the decision cited above, I hold-that the plaintiff- 
appellant is not liable to make good the alleged deficiency of court- 
fees, either in the court below or in this Court, until the question 
of the plaintiff’s joint possession has been determined by this Court. 
As the appellant has not been completely successful I fix the costs 
against Government at Rs.32. 


KHUNNI MAL, NARAIN DAS (Plaintiffs) 
VETSUS 
DWARKA DAS, BAIJ NATH (Opposite party)* 
Evidence Act (I of 1872), Sec. 34—Relevont entries in account-books 
—Corroboration necessary to fasten liability upon a person. 
Under Sec. 34 of the Evidence Act relevant entries in account 
books, unless corroborated, are not sufficient to fasten liability upon 
a person. 
Crvm Revision from an order of Basu GANGA PRASAD 
VERMA, Judge of Small Causes Court, Agra. 
A. P. Bagchi for the applicant. 
S. N. Gupta for the opposite party. 
The judgment of the Court was delivered by 
SEN, J.—This is an application under Section 25 of the Pro- 


vincial Small Cause Court Act (Act IX of 1887). Plaintiff-ap- 
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plicant instituted a suit for recovery of Rs.406-14-0 principal and 
Rs.77-13-0 interest, in all, Rs.484-11-0, on the allegation that there 
were certain transactions between the parties about the purchase 


Kuun MAL and sale of silver bars which terminated in a loss to the plaintiff 


Naran Das 


Dwarra Das 
Bary NaTH 


Sen, J. 


and that the said loss was recoverable from the defendant. 


Plaintiff alleged that he sold 13 bars of silver to the defendant 
and in his turn purchased 4 bars from him. The defendant alleg- 
ed that the plaintiff did not sell more than 4 bars to him and that, 
as a matter of fact, he had sold 13 bars of silver to the plaintiff. 
The findings of the court below may be summarised:— 


(1) The defendant purchased 13 bars from the plaintiff 
and sold 4 bars to him and 


(2) that these transactions were not of the nature of wager. 


The court below threw out the plaintiff’s claim on the ground 
that the plaintiff had failed to substantiate the loss alleged by him 
in the plaint. 

Certain oral evidence was adduced by the plaintiff in support 
of his claim. ‘This evidence consisted mainly of his statement and 
that of his Munim. ‘The court below has given reasons for not 
accepting the said statements. The plaintiff had further produced 
his account books in support of his case. Entries in the account 
books are relevant evidence but they are not by themselves sufficient 
to charge a person with liability. Section 34 of the Indian Evi- 
dence Act provides that 

entries in books of account regularly kept in the course of busi- 
ness are relevant whenever they refer to a matter into which the 
court has to enquire but such statements shall not alone be suffi- 
cient evidence to charge any person with liability. 

In other words, relevant entries in account books, unless cor- 
roborated, are not sufficient to fasten liability upon a person. This 
is the view which has been taken by the court below. We are 
of opinion that this application is without force. It is accord- 
ingly dismissed with costs. 

Application dismissed 
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SHANKAR LAL AND ANOTHER (Opposite parties) 
versus 
MOHAMMAD ISMAIL AND ANOTHER (Applicants) * 


Mohemmedan Lew—Debts of deceased Mobaminedan—Jnd ement-cre- 
ditor of deceased ancestor entitled to priority over the creditors of 
the insolvent beirs—Insolvency Act (III of 1907), Secs. 4(1) and 
28(2)—Powers of court of insolvency. 

Under the Mohammedan Law, although upon the death of the 
ancestor, his estate devolves immediately upon his heirs, the heirs 
take it subject to the payment of his debts and therefore although 
there may not be a specific charge upon the estate for the pay- 
ment of the debts the debts may be deemed to constitute a general 
charge on the estate, and this general charge may partake the cha- 
racter of an equitable lien such as has been recognised in the case 
of Kinderley v. Jervis. 

Funeral expenses, debts und legacies take precedence of the in- 
heritance, in the administration of the estate and its distribution 
among heirs; but it is incorrect to say that the inheritance itself 
does not open up until these charges are satisfied. 

Bhole Nath v. Magbnl-nn-nissa, I. L. R. 26 All. 28; and Jafri 
Begam v. Amir Mobanmad Khan, I. L. R. 7 All. 822 followed. 
Frederick Peacock v. Madan Gopal, L L. R. 29 Cal. 428 and 
Kinderley v. Jervis, 22 Beavan referred to. P. K. Nainar Row- 
then v. Ruppai Picbai Rowthen, [1929] A. I. R. Mad. 609 dis- 
sented from. 

A executed a promissory note in favour of B in lieu of a loan. 
After A’s death B got the assets left by A attached in execution of 
a decree obtained by him, on the basis of the said note, against A’s 
sons and widow. A date was fixed for sale of the property. 
As the heirs of A had contracted debts in their personal capacity 
from C and D the latter applied that A’s heirs be adjudicated in- 
solvents. Before any order of adjudication had been passed the 
Subordinate Judge, on an application by the creditors, ordered 
that “the sale be stayed pending the disposal of the insolvency ap- 
plication”. B moved unsuccessfully for revocation of the Sub- 
ordinate Judge’s order on the ground that his decree was for re- 
covery of debt due from A against his assets in the hands of A’s 
heirs, that the latter were in possession of these assets “as ad- 
ministrators” under the Mohammedan Law and that the credi- 
tors were not entitled to priority over his decree. On appeal, the 
District Judge upheld B’s contention and directed the sale to take 
place in execution of B’s decree. 


' Held: (1) that where the estate of an insolvent has devolved 
by inheritance and there are creditors of the deceased and also 
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creditors of the insolvents, the question of priority between the 
two has to be decided by the court of PO EiS Tbe powers 
conferred by Sec. 4(1) do not in any way militate against Sec. 
28 (2). 

(2) That the property may have become the property of the 
insolyents by devolution under the Mohammedan Law and yet 
may not be available to the creditors of the insolvents themselves 
as distinguished from the creditors of the deceased. It may, in- 
deed, be doubted if the property, which under these peculiar cir- 
cumstances, has descended to the insolvyents under the Moham- 
medan Law, can be called property within the definition of that 

` term in Sec. 2 of the Act. 

SECOND APPEAL from an order of G. C. BapHwar Esq., Dis- 
trict Judge of Saharanpur. 

G. S. Pathak for the applicants. l 

Kailas Nath Katju, M. A. Aziz and M. L. Chaturvedi for the 


opposite parties. 

The judgment of the Court was delivered by 

SEN, J.—This is an appeal from an appellate order passed by 
the District Judge of Saharanpur in a matter arising out of insol- 
vency. 

One Mahmud Ahmad had borrowed money from Mohammad 
Ismail, respondent No. 1, and executed a promissory note in his 
favour. He died leaving as his heirs three sons, Ziaul Haq, Nazir 
Ahmad and Inamul Haq and a widow, Mst. Mariam Bibi. Mo- 
hammad Ismail sued these heirs on the promissory note and ob- 
tained a decree in suit No. 163 of 1926. The assets left by the 
deceased were attached in execution of this decree and February 
20, 1929 was fixed for sale of the property. , 

Ziaul Haq, his mother and his two brothers had contracted 
debts from Shankar Lal and Pearey Lal in their personal capacity. 
On November 26, 1928, the creditors applied that these persons 
bè adjudicated insolvents. Before any order of adjudication had 
been passed, these creditors applied to the insolvency court, on 
February '11, 1929, for the stay of sale pending the disposal of 
their petition for adjudication. The Subordinate Judge, who, in 
the exercise of the insolvency jurisdiction had the seisin of the 
case, made the following order: “Let the sale be stayed pending 
the disposal of the insolvency application”. 

On February 19, 1929, Mohammad Ismail moved the insol- 
vency court to revoke the order passed on the application of 
Slankie Tal and Pere Lalupon aie pound thar his dectes in 
suit No. 163 of 1926, was passed for recovery of a debt due from 
Mahmud Ahmad against his assets in the hands of Ziaul Haq 
and others, that the latter were in possession of those assets “‘as 
administrators” under the Mohammedan Law and that Shankar 
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Lal and Pearey Lal, by reason of their claim against Ziaul Haq Ovx 
and others personally, were not entitled to a priority over his 7 
decree. This application was rejected with the following order:— 
Whatever may be the right of the applicant in respect of his Sakan Laz 
debt there can be no doubt that the property belongs to the Monsun 
debtors. If they are adjudged insolvents the property shall vest Isman 
in the receiver subject to any equities that may exist in favour — 
of the applicant. I do not think it desirable that the property ** J- 
be sold during the pendency of the insolvency application. I 
see no reason to alter my order. 
On appeal, the learned District Tides upheld the contention of 
Mohammad Ismail, set aside the order of the court below, and 
directed that the sale in execution of Mohammad Ismail’s decree 
should proceed with according to law. 
Shankar Lal and Pearey Lal have appealed to this Court and 
contend that no priority can be claimed by a judgment-creditor 
over the official receiver in respect of property attached by him 
previously to the vesting order. Reliance is placed upon Frederick 
Peacock v. Madan Gopal’. 
It may be conceded at once that in the normal course of things, 
attachment does not per se create or confer a title. It only pre- 
vents an alienation of the property during the subsistence of the 
attachment. 
It may also be conceded that a simple creditor of a deceased 
Mohammedan has no specific lien upon the assets left by the de- 
ceased which are now in the hands of his heirs. But we have no 
doubt in our mind that the creditor of the deceased under the 
Mohammedan Law occupies a more favourable position than the 
creditors of the heirs and is entitled to a marshalling of the assets 
left by the deceased, as will be'borne out from the following text 
in Al Sirajiyyah translated by Sir William Jones: 
There belong to the property of a person deceased four suc- 
ceasive duties to be performed by the Magistrate—first, his fu- 
neral ceremony and burial without superfluity of expense, yet 
without deficiency; next, the discharge of his just debts from the 
whole of his remaining effects; then the payment of his legacies 
out of a third of what remains after his debts are paid; and lastly, 
the distribution of the residue among his successors, according 
to the Divine Book, to the Traditions, and to the Assent of the 
Learned. 


(Sir William Jones Work, Volume II, page 517). In Jafri 
Begam v. Amir Mubemmad Khan’, Mr. Justice Mahmood quotes 
the above passage and observes: 


I have quoted this passage to show the priority possessed by 
the three charges to which the estate is subject when inherited 
by heirs. This order of priority is, as is obvious from the pass- 
age, merely a direction as to the administration of the estate, and 
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has no bearing upon the question of the exact point of time when 
inheritance devolves upon the heirs. 
An unsecured creditor of a deceased Mohammedan may not 


guanzan Lat have a specific lien or charge upon the general assets left by the 


v. 


deceased but he may well have a general charge upon the assets so 


MOTAK left. This general charge may partake the character of an equit- 


Sen, J. 


able lien such as has been recognised in the case of Kinderley v. 
Jervis. The last mentioned case was expressly applied by this 
Court in favour of a creditor of a deceased Mobammedan in Bhola 
Nath v. Magbul-wn-nissa.. 

This case was argued with considerable skill and ability by 
Mr. G. S. Pathak who contended that upon the death of a Mo- 
hammedan, his property immediately devolved upon his heirs and 
upon the latter’s-insolvency it vested in the official receiver under 
Section 28(2) of the Provincial Insolvency Act (Act V of 1920). 
He relied upon the decision in Jafri Begam’s case—which has al- 
ready been referred to—in support of the proposition that upon 
the death of a Mohammedan intestate who leaves unpaid debts, 
whether large or small, with reference to the value of his estate, 
the ownership of such estate devolves immediately upon his heirs 
and such devolution is not contingent upon and suspended till the 
payment of his debts. He er contended on the authority 
of P. K. Nainar Rowthen v. Rufipai Picbai Rowthen' that the debts 
of a deceased Mohammedan did not form any charge on the pro- 
perty inherited by the heirs and so there could be no lien or char 
on the property in the hands of the official receiver where Mo- 
hammedan heirs became insolvent subsequent to the decree against 
the estate of their ancestors in their hands and the creditors could 
not claim to be secured creditors but must prove as ordinary 
creditors. 

It cannot be controverted that where 2 Mohammedan dies 
leaving certain assets and certain unsecured debts, the payment 
of the debt is not a condition precedent to the devolution of in- 
heritance. It is settled law that the inheritance opens out imme- 
diately at the moment of death and is not suspended till the pay- 
ment of debts. We have conceded that an unsecured itor 
has no specific lien upon the assets of the deceased but we are not 
in agreement with the learned Judges of the Madras High Court 
in the case referred to above if they intend to lay down that no 
general lien exists upon the assets on account of the debts left by 
the deceased. 

The question of the devolution of the estate ought not to be 
confounded with the question as regards the administration or 


‘marshalling of assets. That distinction was sharply pointed out in 


the case of Jafri Begam; and the following passages from the judg- 
ment of Mr. Justice Mahmood will bear quotation: 


2 Beavan 1 4L L R. 26 AlL 28=[1983] A. W. N. 184 
*[1929] A. L R. Mad. 609 
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Tt is one thing to say that these three charges take precedence 
of the inheritance, in the administration of the estate and its distri- 
bution among heirs, and it is another thing to say that the in- 


Cri 


1930 


heritance itself does not open up until those charges are satisfied Sranan 


Funeral expenses, debts and legacies, or any one or more 
of them, may indeed absorb the estate of the deceased, defeating 
every succeeding charge; and it is obvious that if nothing is left 
for the heirs they can take nothing. But this is a proposition 
widely different from saying that the devolution of inheritance 
is suspended till the various charges are satisfied. 

It is clear therefore that the debt has priority and if the estate is 
absorbed in the payment of the debt, nothing is left to the heirs 
to inherit, ` i 

Under Section 28(2) of the Provincial Insolvency Act, up- 
on adjudication, the estate of the insolvents vests in the official 
receiver. Where such estate has devolved ‘by inheritance and there 
are creditors of the deceased and also creditors of the insolvents, 
the question of priority between the two has to be decided by the 
court of insolvency. Section 4(1) of the ‘Provincial Insolvency 
Act enacts: 

Subject to the provisions of this Act, the court shall have full 
power to decide all questions whether of title or‘ priority, or of 
any nature whatsoever, and whether involving matters of law 


v. 
MOHAMMAD 
Insa 
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or of fact which may arise in any case of insolvency coming - 


within the cognizance of the court, or'which the court may 
deem it expedient or necessary to’ decide’for the purpose of doing 
complete justice or making a complete distribution of property 
in any such case. ; 
The powers of the court of insolvency are therefore very wide. 
Those conferred by this Section do not in any way militate against 
Section 28(2). The mere fact that the inheritance has devolved 
upon the sons and the widow of the deceased does not justify the 
court of insolvency to place the creditors of the deceased on the 
same level with the creditors of the insolvents. The property 
may have become the property of the insolvents by devolution 
under the Mohammedan Law and yet may not be available to the 
creditors of the insolvents themselves as distinguished from the 
creditors of the deceased. The creditors of the insolvents cannot 
seize the property in competition with the creditors of the de- 
ceased. It may, indeed, be doubted if the property, which under 
these peculiar circumstances, -has descended to the insolvents un- 
der the Mohammedan Law can be called ‘property’ within the 
definition of that term in Section 2 of the Act. In Section 2(d) 
Property includes any property over which or the profits of which 
any person has a disposing power which he may exercise for his own 
benefit. : 


According to the Mohammedan Law the property has to be ad- 

ministered in a particular order; after the several charges already 

enumerated in a previous part of our judgment have been met, 
125 . i 
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the residue is the property of the heirs over which or the profits of . 
which they may be said to possess an unconditional power of dis- 


Indeed, the matter is not res integra. The matter came up 
before this Court in a suit which did not arise out of an insolvency 
proceeding. (Bhola Nath v. Maqbul-un-nissa) In this case, Mst. 
Maqbul-un-nissa, who was the widow of Chaudhry Said Uddin 
Husain, obtained a decree for dower against Yaqub Husain, 
son and heir of Said Uddin Husain. In execution of that 
decree, she attached certain shares in the property which had been 
of Said Uddin Husain’s in his lifetime. The defendant, Bhola 
Nath, held a simple money decree against Yaqub Husain for a 
personal debt and in execution thereof he proceeded to attach the 
property which had previously been attached by Maqbul-un-nissa. 
The question, which arose in the case, was, which of the two dec- 
ree-holders had precedence. The answer was that Mst. Maqbul- 
un-nissa who held a decree for debts due from her husband was 
entitled to priority. Stanley, C.J. made the following observation 
(page 33): 

i According to the principle of the Mohammedan Law debts 
are claimable before legacies, and legacies must be paid before 
the inheritance is distributed 

(Macnaghten’s Mohammedan Law, Chapter I, Rule 5); also 
All the debts due by the testator must be liquidated before the 
legacies can be claimed 

(Chapter VI of Wills, Rule 6) and again— 

Heirs are answerable for the debts of their ancestor as far as there 
are assets (Chapter II on Debts, Rule 1). It cannot be dis- 
puted that the liquidation of the debts of a deceased Moham- 
medan should precede the distribution of his property amongst 
the heirs. Here the immovable property of the respondent’s hus- 
band is intact and available for the satisfaction of his debts. 
It has not been sold or mortgaged, and it appears to me only 
just and equitable that it should be applied in satisfaction of the 
respondent’s debt before a creditor of the heir can realise out of 
it his claim. The property is under attachment to satisfy the 
respondent’s claim, and I see no good reason why it should not 
be realised and her claims satisfied in priority to the claim of a 
© creditor of the heir. 

Banerji, J. also took the same view:— 

It would be inequitable to make one man’s property pay the 
debt of another. Under the Mohammedan Law, although upon 
the death of the ancestor, his estate devolved immediately upon 
his heirs, the heirs take it subject to the payment of his debts, 
and therefore although there may not be a specific charge upon 
the estate for the payment of the debts, the debts may be deemed 
to constitute a general charge on the estate. That being so, the 
plaintiff who is the creditor of the father of the appellant’s debtor, 
has priority over the appellant in respect of her debt, 

(vide p. 36). 
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Tt makes no difference that the above mentioned case did not Gm 
arise out of insolvency proceedings. The same principle would [455 
spel. The insolvency court was bound to consider ae case of = 

e competing creditors and to determine the question of priority, SH#4¥xax Lat 
This‘is what has been done in this case. We are in complete agree- Monnan 
ment with the view taken by the lower appellate court and dis- Insan. 
miss this appeal with costs. Re 


Appeal dismissed J: 

GAYAN SINGH (Plaintiff) Cn. 
versus Tae 

HARBILAS AND ANOTHER (Defendents)* ee 


Limitation Act (IX of 1908), Art. 158—‘Parties?—Includes pleaders — 
end persons specifically authorized by parties to take notice—Award San, J. 
—Notice sent to parties’ connsel to file objections within statutory Niamar- 
period—Sufficient in lew to operate as notice to perties. . 

Under Art. 158 of the Limitation Act “parties” cannot be con- 
fined to parties personally and includes pleaders and other per- 
sons specifically authorized by the parties to take notice. 

A notice sent to the pleaders of parties to file objections to an 
award, within the prescribed period, is sufficient in law to operate 
as notice to the actual parties. 

' Crv Revision from an order of E. BENNET EsQ., District 

Judge of Agra. 

G. Agarwala for the applicant. 

Gopi Nath Kunzru for the opposite parties. 

The judgment of the Court was delivered by 

SEN, J.—Hakim Gyan Singh had instituted a suit in the Sex, J 
court of the Subordinate Judge of Agra for rendition of accounts = 
on a dissolution of OE The suit was directed against 

Lala Harbilas and three other defendants. The matter was referr- 

ed to arbitration and an award was given on July 27, 1927. We 

do not know when this award was filed in court; and notwith- 

standing our pressing for this information, we have not been able 

to elicit the exact date when the award was filed. The court, 

however, without waiting for the ten days within which an ob- 

jection could be preferred to the award, made the award a rule of 

the court on July 29, 1927. An appeal was preferred. The lower 

appellate court sét aside the decree passed on the award and re- 

manded the case to the trial court with the direction that notice 

of the award should be given to the appellant and an opportunity 

given to him to file an objection to the award if he were so ad- 

vised, within the period of limitation prescribed by Article 158 

of the Indian Limitation Act. 

*Ciy. Rey. 91 of 1929 ae 
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On March 17, 1928, the trial court made an order in express 
terms a 4s we 
that the parties are to file objections, if any, to the award within 
the period prescribed by law and the case be put up for orders on 
"  March'30, 1928 Í 
` This order was communicated to the pleaders of the parties 
concerned and their initials were obtained on the order-sheet. No 
objection was filed to the award till March 28, 1928. Admittedly, 
the objections were filed beyond the time prescribed by Article 
158. The plaintiff however prayed for the period of [imitation 
being extended in his favour andes Section $ of the Indian Limi- 
tation Act upon the ground ‘that his son had mysteriously dis- ' 
appeared from home and that he was away from his house in 
search of his son for a number of days and did not return till the 
evening of March 27, 1928. . He prayed that this period should 
be deducted. The court below very properly refused to accede 
to this request. It was not within the discretion of the court to 
enlarge the time prescribed by Article 158 by invoking the aid 
of Section 5. It held that the objections were filed beyond ten 
days prescribed by law, overruled the objections and made the 
awa rule of the court; - l 
An appeal was presented to the lower appellate court on the 
ground that the period ought to haye been extended under Sec- 
tion 5 of the Limitation Act. The: lower appellate court held, 
and rightly held, that the plaintiff-applicant was not entitled to 
invoke the aid of Section $ of the Limitation Act, It further 
found that the decree having been passed in accordance with the 
award, no appeal lay to it, It therefore dismissed the appeal. 
The applicant comes before this Court in revision under Sec- 
tion 115 of the Code of Civil Procedure. This is not a case in 
which there has been an erroneous assumption or non-exercise or 
irregular exercise of jurisdiction. It is clear to us that under the 
circumstances the present application for revision is not compe- 


tent under Section 115 of the Civil Procedure Code. Reliance ` 


has been placed upon the'phraseology of Article 158 of the Limita- 
tion Act (Act IX of 1908) under which the period for objections 
is ten days from the date when the award is filed in court and 
notice of the filing has been given to the parties. It has been 
contended that no notice of the award was given to Hakim Gayan 
Singh, plaintiff, and that the notice given to his pleader was not 
2 notice given to the party concerned within the meaning of this 
Article. No authority has been cited in support of this proposi- 
tion. “Parties” in Article 158 cannot be confined to parties per- 
sohally and includes pleaders and other persons specially autho- 
rised by the parties to take notice. The pleader to whom notice 
was given was a person so authorised. 
This application is without force and is dismissed with costa. 
: Appeal dismissed 
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DWARKA DAS (Applicant) 


CL 
. versus : Ti 
PYARE LAL (Opposite party)* E 


Provincial Small Cause Courts Act (IX of 1887), Sec. 35—Court cess- 
ing to bave jurisdiction im relation to a case—Furtber proceedings Su-anean, J. 
—Where to be conducted—In virtue of Sec. 35(2), the provisions 
of Sec. 35 ere subject to Sec. 21 of the Civil Procedwre Code. 

Under Sec. 35 of the Provincial Small ‘Cause Courts Act when 
the court ceases to have jurisdiction in relation to a case, all 
proceeding in relation to it, even after the decree, has to be taken 
in the court which, if the suit out of which the proceeding had 
arisen was about to be instituted, would heve jurisdiction to try 
the suit. 

By virtue of the provisions in Sub-cl. (2) of Sec. 35 of the 
Provincial Small Cause Court Act, Sec. 35 is subject to the pro- 
visions of the Code of Civil Procedure. 

Under Sec. 21 of the Civil Procedure Code no objection as to 
the place of suing can be entertained by the revisional court un- 
less such objection were taken in the court of first instance at 
the earliest possible opportunity and there has been a failure of 
ee l Io LURF 

An objection as to the jurisdiction of the court is not one 

y of the place of suing but as to the nature of the court 


i 

Crvi Revision from an order of BABU SHANKAR LAL, Small 
Causes Court Judge of Bulandshahr. 

S. B. L. Geur for the applicant. 

Panna Lal for the opposite party. 

The following judgment was delivered by 

SULAIMAN, J.—This is an application in revision from an Saletmen, J. 
order dated May 18, 1929, passed by the Judge of the court of 
small causes at Bulandshahr setting aside an ex parte decree. This 
order was followed by another order of the court below dated 
June 22, 1929, returning the plaint for presentation to the court 
of the Munsif at Khurja. 

It appears that at the time when the decree was passed -the 
Subordinate Judge of Bulandshahr had the small cause court powers 
and passed the decree as the Judge of small cause court of Bu- 
lan on December 20, 1926. At that time Khurja was with- 
in the jurisdiction of that court. By the time that the application 
for setting aside the ex Herte decree was filed on December 5, 
1928, the Judge of small cause court of Bulandshahr ceased to have 
jurisdiction within the area of Khurja Munsifi. He therefore no 

*Civ. Rev. 4 of 1930 
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Gym Jonger had jurisdiction to try small cause court cases arising in 
1939 that area. It follows that under Section 35 of the Provincial 
— Small Cause Court Act when the court ceased to have jurisdiction 
Dwarra Dastin relation to the case, all proceedings in relation to it, even after 
Prass Lar, the decree, had to be taken in the court which, if the suit out of 
—— _ which the proceeding had arisen was about to be instituted, would 
Swlemen, J. have jurisdiction to try the suit. Such a court in the present case 
would be the Munsif’s court at Khurja. It is therefore clear that 
the Judge of small cause court at Bulandshahr had no longer any 
jurisdiction to dispose of this litigation. This point has been con- 
ceded by the learned Judge in his subsequent order dated June 22, 
; 1929, and he has accordingly returned the plaint for presentation 
to the proper court. The position therefore is anomalous. The 
learned Judge has held that he had no jurisdiction to hear the case 
and yet he fas interfered in so far as he has set aside the ex parte 
decree and returned the plaint for presentation to the proper court 
for trial de novo. If therefore there were no bar to my interfer- 
ence in revision, this would be a fit case for interference and 
removing this anomaly. Section 35 of the Provincial Small 
Cause Court Act applies but by virtue of the provisions con- 
tained in Sub-clause (2) of the Section it is subject to the 
provisions of the Code of Civil Procedure. Under Section 21 of 
the Code of Civil Procedure no objection as to the place of suing 
can be entertained by the revisional court unless such objection 
were taken in the court of first instance at the earliest possible 
opportunity and there has been a consequent failure of justice. 
The principle underlying that Section would undoubtedly apply 
to an application for setting aside an ex parte decree, by virtue of 
the provisions of Section 141 of the Code of Civil Procedure. It 
is an admitted fact that no objection as to jurisdiction was raised 
by the applicant in his objection dated February 23, 1929, which 
he filed against the application for restoration and such objection 
was only raised on June 22, 1929, in argument before the order 
returning the plaint was passed. If therefore the objection is 
substantially one as to the place of suing I have no power of in- 
terference in the case. On the other hand, if the objection as to 
jurisdiction is of a different character then Section 21 would not 

be applicable. 


The Munsif of Khurja had small cause court powers only 
upto Rs.250, but the valuation of the present suit was in excess of 
that figure. Thus if the present suit were now to be instituted 
it would have to be instituted in the court of the Munsif at Khurja 
and not in the court of small causes at Khurja. There would be 
a right of appeal to the District Judge. On the other hand, the 
application has been disposed of by the court of small causes at 
Bulandshahr which gives no power of appeal from the order. It 
therefore seems to me that ae objection as to the jurisdiction of 
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the court is not one merely of the place of suing but as to the 
nature of the court itself. A right of appeal is a substantive right 
and the applicant is entitled to urge that a court which has no 
Jurisdiction should not take up the matter and dispose of it itself, 
depriving the applicant of his right of appeal. I am therefore 
of opinion that although this objection was taken in the court 
below at a late stage in the proceedings it ought to be entertained 
in revision as the question involved is one of jurisdiction as to 
which there can be no estoppel by conduct of parties. But the 
delay in taking the objection can be taken into account in award- 
ing costs. I accordingly allow this revision and setting aside the 
order of the court below, dated May 18, 1929, direct that the 
application for restoration be returned to the judgment-debtor for 
presentation to the proper court. The effect of this order will of 
course be to set aside the order of June 22, 1929, automatically. 
The Munsif at Khurja will dispose of the application for restora- 
tion on its merits. I direct that parties All Bee their own costs 
of these proceedings in this Court and in the court below. 
Rupees 6 paid to the decree-holder as a condition precedent for the 
restoration of the case will be refunded by him to the judgment- 


debtor. 
Application allowed 


BAHADUR SINGH (Applicant) 
versus 

NANAK AND ANOTHER (Opposite parties) * 

Civil Procedure Code (Act V of 1908), Or. XXII, R. 4—Death of a 
defendant after passing of prelimi decree—Legal representa- 
tives mot brought in record within time—Abstement of suit as a 
whole—When cessed. 

Although Or. XXII, R. 4 of the Civil Procedure Code speaks 
of abatement as against the deceased defendant, there may be 
circumstances, in particular cases, where the suit would abate 
not only as against the deceased defendant but also against those 
persons whose interests cannot be separated from the interest of 
the deceased person. 

In 1912 A mortgaged his property with possession to B and C. 
In 1914 he mortgaged a part of the same property subject to 
the prior mortgage to D. A third mortgage of the p 
mortgaged in 1914 was made to B and C in 1917. In D’s suit 
for sale on his mortgage, impleading A, B and C, B and C's 
Priority in respect of the mortgage of 1912 was declared but the 

*S. A. 1705 of 1928 
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mortgage of 1917 was held to be a subsequent mortgage. D 
obtained a decree and defendants were allowed to pay up within 
six months. After the expiry of the time-limit, B died and his 
legal representatives were_not brought on record within the sta- 
tutory period. On an application by D for final decree, to which 
E, F and G (sons of B) were made parties as legal representatives 
of B, C objected on the ground that the suit had abated. The 
Munsif, however, directed a final decree to be prepared only 
against A and C. On appeal by C, the, District Judge modified 
the final decree. Held, in a Second Appeal: 
(1) that Or. XXI, R. 4 is applicable to the circumstances of 
the present case, namely, where a defendant has died after the 
_ (2) As the mortgage in favour of B and C was one and in- 
divisible, the abatement of the suit as against B entails an abate- 
ment of the suit against C also. 
Anmol Singh v. Herishenker, [1930] A. L. J. R. 825 and 
Ali Bebsdur Beg v. Refinllab, I. L. R. 49 All 310 followed. 
Perumal Pillay v. Perumal Chetty, L L. R. 51 Mad. 701 and 
Nezir Abmad v. Temijeddi Abemmad Howlader, I. L. R. 57 
Cal. 285 dissented from. 

SECOND APPEAL from a decree of Mautvi AQB NAUMANI, 
First Additional Subordinate Judge of Meerut, modifying a decree 
of Basu RanpHm SINGH, First Additional Munsif of Ghaziabad. 

Peary Lal Banerji for the appellant. 

S. C. Goyel for the respondents. 

The judgment of the Court was delivered by 

Muxeryji, J.—This appeal bristles with difficult law points 
although the facts involved are not very complicated. They are 
as follows:— 

_ One Hoshiar Singh owned some property. He mortgaged 
the same with possession on September 11, 1912, with two per- 
sons, namely, Mange and Bahadur. Bahadur is the appellant be- 
fore us. Hoshiar then mortgaged a part of the property subject 
to the mortgage of 1912 to Nanak, the respondent No. 1 before 
us. This was on September 21, 1914. Hoshiar made a third 
mortgage of the property which he mortgaged in 1914 to Nanak 
in favour of Mange and Bahadur. on Jan 15, 1917. 

This is the first stage of the history Sf ie property. Nanak 
brought a suit for sale on his simple mortgage on. September 21, 
1914, and made Hoshiar, the mortgagor, and Mange and Bahadur 
defendants to the suit. The last, two persons were impleaded 
as second or. subsequent mortgagees. They pleaded that they 
held the prior mortgage of 1912, dnd they also pleaded that they 
had priority even in respect of the mortgage of 1917. Their 
priority in respect of the- mortgage of 1912 was declared, but 
they failed in supporting their claim in respect of the mortgage 
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of 1917 which was held to’ be a subsequent mortgage. A dec- 
ree was made in favour of Nanak and the usual six months’ time 
was given to the defendants to pay up. The six months allowed 
by the preliminary decree expired on May 23, 1927. Mange 
died on June 22, 1927. No application for bringing the heirs 
of Mangelal on the record was made within the usual 90 days 
allowed for bringing the legal representatives of a deceased party 
to a suit on the record. Nanak made his application for obtain- 
ing a final decree for sale on October 17, 1927. To this appli- 
cation three persons, Ramchandra, Mulchand and Chandrabhan, 
d to be the legal representatives (sons of Mangelal) were 
made parties. Bahadur objected to the preparation of the final 
decree on the ground that as Mangelal’s leal representatives had 
not been brought on the record, the suit abated. The learned 
Munsif in a very short judgment directed a final decree to be 
prepared only as against Hoshiar and Bahadur; in other words, 
he dismissed the petition of Nanak as against Ramchandra, Mul- 
chand and Chandrabhan. 

Bahadur appealed before the learned District Judge, and his 
appeal was heard by the Additional Subordinate Judge of Meerut. 
One of the contentions of Bahadur before the learned Subordinate 
Judge was that because Mange’s legal representatives had not been 
brought on the record, the mortgage of 1917 obtained priority 
over the mortgage of 1914 held by Nanak. The contention was 
negatived by the learned Subordinate Judge. Bahadur’s another 
contention was that the preliminary decree omitted to provide 
for a declaration as to the prior mortgage. The omission was 
ordered to be rectified. It appears that Bahadur had yet a third 
objection and it was based on the fact that Mange was dead and 
his legal representatives were not brought on the record within 
the time allowed by the law. He, however, did not press the 
matter to its legal consequence urged before us, namely, the suit 
abated as against both Mangelal and Bahadur. The learned Sub- 
ordinate Judge quoted two cases but did not come to any con- 
clusion on that point. In the result, the final decree passed by 
the lower appellate court was modified as indicated above, and 
the rest of the appeal was dismissed. - 

In this Court it has been contended that the rule as to bring- 
ing the legal representatives of a deceased defendant in a pending 
suit applied even where the defendant died after the passing of 
a preliminary decree for sale; that the result of abatement of the 
suit against Mangelal was that the suit abated against not only 
Mangelal but also ‘as against Bahadur; and that the final decree 
can be framed only against Hoshiar. l 

We had a very lengthy argument addressed to us on the 
question whether Order .22, Rule 4 of the Code of Civil Proce- 
dure was applicable where a defendant died after the passing of 
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the preliminary decree. The decisions on this point are very con- 
flicting. In this Court very recently two learned Judges have 
decided in First Appeal from Order No. 16 of 1929, Anmol Singh 
v. Harisbankar decided on April 11, 1930, that the said provision 
of law was applicable, and if the legal representatives of the de- 
ceased defendant are not brought on the record, the suit would 
abate. The learned Judges pointed out that a previous decision 
of this Court, namely, Ali Bahadur Beg v. Rafiulabt decided the 
point in the same way, though the headnote gave a contrary im- 
pression. In Madras and in Calcutta Courts, there was a con- 
flict of opinion, In the Madras Court the point was settled 
finally by a Full Bench decision reported in Perumal Pillay v. 
Perumal Chetty’. In Calcutta the latest decision is Nazir - 
mad v. Tamijaddi Abenmad Howladar’, which followed the Mad- 
ras case. In Lucknow the same view has been taken as in the 
Madras Full Bench case. In this conflict of opinion and in view 
of the fact that in this Court at least four learned Judges have 
already decided the point in the same way, one of us, who was 
inclined to accept the Madras view in the Full Bench case as the 
correct one, does not feel inclined to press the view. In the re- 
sult, we are of opinion that Order 22, Rule 4 of the Code of 
Civil Procedure is applicable to the circumstances of the present 
case, namely, where a defendant has died after the preliminary 
decree has been passed. 

Now coming to the second point it appears to us that as the 
mortgage in favour of Mange aad Bahadur was one and indivisible, 
the abatement of the suit as against Mange entails an abatement 
of the suit against Bahadur also. If we held otherwise, the re- 
sult would be anomalous; while Mange’s heirs would be free to 
bring the entire property to sale to enforce the mortgage of 1917, 
Bahadur would not be in a position to do so. In a series of cases 
decided in this Court it has been held that although Order 22, 
Rule 4 spedks of abatement as against the deceased defendant, 
there may be circumstances in particular cases where the suit 
would abate not only as against the deceased defendant but also 
against those persons whose interests cannot be separated from 
the interest of the deceased person. One of these cases is I. L. R. 
50 All. 559. 

The result is that we hold that the suit abated as against 
both Mange and Bahadur. ; 


In the result we allow the appeal, modify the decree of the 
court below and confirm the final decree as against Hoshiar alone. 
The appellant will have his costs throughout as against Nanak 
respondent. 

Appeal allowed 
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GAYA PRASAD (Plaintif) Gin 
versus ae 
JASWANT RAI anv orHers (Defendants)* jana 


Agra Preemption Act, Sec. 20—Ssit for pre-emption—Suit resisted  — 
on basis of two deeds of gift by A in favour of defendant, one Svanin, J. 
executed before institution of suit end the other during its pen- 0a J. 
AE eis title necessary before pre-emptor’s claim can 
be defeated—Hindun Low—Joint property—Property in possession 
of one member—Whether bis separate property or self-scqulsition 
—No presumption in bis fevonr—Burden of proof lies on bim— 
Evidence Act, Sec. 65, Sub-cl. (c)—‘Produce”—Meaning of— 
Evidence Act, Sec. 3—When sa fact is said to be proved within 
meaning of Sec. 3—Evidence Act, Sec. 90—Prestemption as to the 
gennineness of the original—Secondary evidence under Sec. 65 
must be led before presumption can be made. 

Plaintiff's suit for pre-emption was resisted on the basis of two 
separate deeds of gift executed by one A in favour of defendants. 
The first deed was made before the suit was filed but the second 
during its pendency. The Subordinate Judge dismissed the suit 
on the ground that (1) there was no proof that the property 
(transferred under the gifts) was joint and ancestral and as such 
A could not have made the gift and (2) that the transaction was 
voidable and not void. It was a fact that A had a brother and 
a son alive all living in the same house, though the brother had 
separate cultivation, that their shares were part of one patti which 
was named after the father of A and that’ the property had de- 
volved upon A and his brother from the time of their father. 
The plaintiff tendered a certified copy of a sale deed dated 1875 
purporting to, transfer a one anna share in the village in question 
in favour of a person said to be the father of A. This document 
was not admitted by the defendant nor any notice was served un- 
der Sec. 66 by the plaintiff on A to produce the original nor was 
any attempt made by plaintiff to prove that the original had 
been lost or destroyed or that it was in the possession of de- 
fendant. The lower court, however; admitted it in evidence. 

Held: (1) that as regards the second ground relied upon by 
the Subordinate Judge in dismissing plaintiff's suit, he was clearly 
in error in view of the opinion expressed in Govind Singh v. 
Mangle, 1929 A. L. J. R. 1111 and Kunden Gir v. Jaswent 
Singh, 1929 A. L. J. R. 1270. 

(2) That before any presumption as to the genuineness of 
the original can be made under Section 90:of the Evidence Act, 
it is incumbent on the party trying to rely upon the document, 
to lay the foundation by leading secondary evidence under Sec- 
tion 65 of the Act; and before secondary evidence can be given, 
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its loss, destruction or the diffculty to produce it should be 
established. Ishri Prasad Singh v. Lalli Jas Kunwar and Lalli 
Jas Kunwar v. Isbri Prasad Singh, I. L. R. 22 All 294 and 
Bbubaneshwari Debs v. Harisaran Surma Moitra, I. L. R. 6 Cal. 
720 referred to. 

(3) The word “produce” used in Section 65, Sub.-cl. (c) 
of the Evidence Act only means “procure the production of 
or give it in‘evidence”. The question whether the non-production 
is due to any other sufficient reason not arising from his own 
default or neglect is one of fact, and depends mainly on the 
discretion of the court. 

(4) Even assuming that the certified copy of the sale deed 
could be admitted as secondary evidence, and also that the pre- 
sumption under Section 90 had been legitimately made, it does 
not follow that the identity of the transferee with the father 
of A was also to be necessarily presumed. But as under Sec. 3 
of the Act a fact is said to be proved when the court either be- 
lieves it to exist or considers its existence so probable that a pru- 
dent man ought to act on the supposition that it exists, the cir- 
cumstances of the present case were such that it should be pre- 
sumed that A’s father did possess a share in the village in question. 

(5) There was an initial presumption that A, his brother and 
his sons were members of a joint Hindu family but there was no 
presumption that that family owned a joint family property in 
the absence of any proof of a nucleus. Rem Kishen Das v. 
Tunda Mal, I. L. R. 33 All. 677=8 A. L. J. R. 723. At the 
same time, there can be no presumption that any property, which 
is in the possession of one member of this joint family, is necessarily 
his separate property. The party who wishes to make out that 
it is his separate property, should establish that case. No pre- 
sumption cah be drawn in his favour (per Richard, CJ. in 
-Kundan Lal v. Shanker Lal, J. L. R. 35 All. 564=11'A. L. J. R. 
910). In the present case, however, there were sufficient mate- 
rials on which the presumption could be made that the property 
was not the separate property of A and as the defendant had 
failed to discharge the burden of proof, which lay upon him, 
that he had acquired an indefeasible right, plaintiff’s claim for pre- 
emption must be decreed. 

First APPEAL from a decree of Basu KanpHarya Lat Na- 
car, Additional Subordinate Judge of Banda. 


L. M. Roy for the appellant. . 
Kailas Nath Katju and Kapil Dev Malaviya for the respond- 


Z 


ents. 
'. The judgment of the Court was delivered by . 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a 
suit for pre-emption against 2 number of defendants, who have 
purchased shares in village Char under a deed, dated January 31, 
1925. The claim was mainly resisted on the strength of two 
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deeds of gift, executed by one Ram Nath, in favour of the de- cm 
fendants separately on January 4, 1926, and March 1, 1927. The a 
first document was executed before the institution of the suit, but = 2 
the second one was executed during its pendency. The plaintiff Gaya Prasan 
challenged the validity of these two gifts, on the ground that the Hi Ws 
first one was fictitious, void and ineffectual, and that possession” "SE 
had not been delivered to the donees, and that the second one was Ssledmes, J. 
in reality a sale deed and not a deed of gift. The learned Sub- 
ordinate Judge has decided these questions of fact against the 
plaintiff, and the findings have been arrived at after an elaborate 
consideration of the evidence produced by both the parties. We 
agree with: his conclusions, and do not feel inclined to disturb 
his findings of fact. He has, however, dismissed the plaintiff’s 
suit on the ground that . 
there is no proof that the property (transferred under the gifts) 
is joint and also ancestral and as such Ram Nath could not have 
made the gift. Secondly the transaction is voidable and not 
void. So long as the deed remains unchallenged, the donees pos- 
sess a good title. 
As regards the second ground relied upon by him, he was 
clearly in error in view of the opinion expressed by this Court in 
the case of Govind Singh v. Manglu' as well as Kunden Gir y. 
Jaswant Singh’. 
The main point to consider is whether the defendants have 
acquired an indefeasible right by virtue of these gifts within the 
meaning of Section 20 of the Agra Pre-emption Act. 
It is an admitted fact that the donor Ram Nath has a bro- 
ther Bidhata and a minor son alive. They all live in one and the 
same house, though the plaintiff states that Bidhata has separate 
cultivation. ; 
In order to show that there was a nucleus of ancestral pro- 
perty in the hands of Ram Nath the plaintif tendered a certified 
copy of a sale deed dated December 11, 1875, purporting to trans- 
fer a one anna share in mauza Char in favour of Sanwale, son of 
Gauri Shankar, resident of that village. This document was not 
admitted by the counsel for the defendants, and apparently no 
notice was served under Section 66 by the plaintiff on Ram Nath 
to produce the original. It is also an unfortunate fact that the 
plaintiff’s vakil in the court below did not put any question to 
Ram Nath with regard to this deed when he was in the witness- 
box; nor was he at all questioned whether any property in his 
possession was ancestral or joint family property. The matter 
was left in the air by counsel for both the parties. No attempt 
was made on behalf of the plaintiff to prove that the original of 
this sale deed of 1875 had been lost or destroyed, or that it was 
in the possession of any of the defendants. But it is a fact that 
` 1[1929] A. L. J. R 1111 . "[1929] A. L. J. R. 1270 
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the court below admitted it in evidence and marked it as Exhibit 6 
on October 19, 1927, while the plaintiff’s oral evidence was being 
tendered. 

It seems to us that before any presumption as to the genuine- 
ness of the original can be made under Section 90, it is incumbent 
on the party trying to rely upon the document to lay the founda- 
tion by leading secondary evidence under Section 65 of the Indian 
Evidence Act—vide Ishri Prasad Singh v. Lalli Jas Kunwar and 
Lalli Jas Kunwar v. Ishri Prasad Singh’ and Dwarka Singh (deft.) 
v. Ramanand Upadhia (plffs.) and Bachchu Singh (defis.)‘. Their 
Lordships of the Privy Council have frequently emphasized that 
before secondary evidence of a document can be given, its loss, des- 
truction or the difficulty to produce it should be established—vide 
Bhubaneswari Debi v. Harisaran Surna Moitra and Krishna Ki- 
shori Chaodbrani v. Kisbori Lal Roy’. Section 64 of the Indian 
Tvidence Act itself clearly lays down that documents must be 
proved by primary evidence except in the cases mentioned there- 
after. 

Under Section 65, Sub-clause (c), where the party offering 
evidence of its contents cannot for any other reason not arising 
from his own default or neglect produce it in reasonable time, se- 
condary evidence may be admitted. The learned advocate for the 
respondents contends that the word “produce” in this Section in- 
dicates that it was to be produced out of the custody of the party 
concerned. We do not think that this narrow construction s ould 
be necessarily put on this Section. The word “produce”. only 
means “procure the production of or give it in evidence”. The 
question whether the non-production is due to any other suf- 
cient reason not arising from his own default or neglect is one 
of fact, and depends mainly on the discretion of the court. We 
have the fact that the learned Subordinate Judge felt himself 
satisfied, although he has not given any reason in the judgment, 
that the copy should be admitted in evidence and marked as an 
exhibit. We are, therefore, reluctant to interfere with the dis- 
cretion exercised by the court below. 

But it seems to us that even assuming that the certified copy 
could be admitted as secondary evidence, and also that the pre- 
sumption under Section 90 has been legitimately made, it does 
not follow that the identity of the transferee with the father of 
Ram Nath is also to be necessarily presumed. 

But in this case it appears not only that Sanwale was the 
name of Ram Nath’s father, but that the name of Ram Nath’s 
grandfather was Gauri Shankar and they were residents of the 
same village. ‘The sale deed of 1875 shows that the name of the 
father of the transferee Sanwale also was Gauri Shankar and they 
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were residents of the same village. The property transferred un- Gv 
der the deed was one anna share and just over a half anna share js 130 
now owned by Ram Nath. Indeed, the share now possessed by —— 
Ram Nath is situated in a patti called after Sanwale (page 54). Gara Prasan 
Under Section 3 of the Evidence Act a. fact is said to be proved rear Ri 
when the court either believes it to exist or considers its existence — 

so probable that a prudent man ought under the circumstances of emen, J. 
the particular case to act on the supposition that it exists. We 


that a prudent man ought to act upon the supposition of each 
identity. It would, therefore, follow that Ram Nath’s father 
did possess a share in this village. 

Even apart from this we are of opinion that the burden of 
establishing that the defendants have acquired an indefeasible right 
so as to defeat the claim for pre-emption, lies upon the defendants. 
All that they have succeeded in s owing is ue Ram Nath has 
made a gift of a portion of the share held by him in their favour 
and that he has delivered possession to them. On the one hand the 
plaintiff merely shows that Ram Nath has a brother and a son 
alive and that there are some Properties, a house and zemindari share 
in existence. On the other hand, the defendants only show that 
Ram Nath professing to own the share has made the transfer, 
but they have not shown that he had acquired this property him- 
self, or that it was necessarily his self-acquired property. There 
is in our opinion an initial presumption that Ram Nath, his bro- 
ther and his sons are members of a joint Hindu family; but there is 
no presumption that that family owns a joint family property in 
the absence of any proof of a nucleus—vide Ram Kishen Das v. 
Tunda Mal. At the same time it would seem that there can be 
no presumption that any property, which is in existence and js 
in de Possession of one member of this joint family, is necessarily 
his separate property, or is his self-acquisition. The party, who 
wishes to make out that it is his separate pro over which 
he had an absolute power of disposal, should establish that case. 
No presumption can be drawn in his favour (per Richards, C.J. 
in Kundan Lal v, Shenker Laf). 

In the present case we, however, think that there are suffi- 
cient materials on which the presumption could be made that the 
Property was not the separate property of Ram Nath. We not 
only have a joint family consisting of two brothers and the 
children of at least one of them, but their shares are part of one 
patti, which is called patti Sanwale. The patti itself is named 
after the father of Ram Nath and Bidhata, and we are entitled 
to infer from this fact that it existed at the time when Sanwale 
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was alive, that is to say, that the property has devolved upon 
Ram Nath and Bidhata from the time of Sanwale. There is 
admittedly a house in which these three persons are living jointly. 


Gara Prasan There is no evidence that they are separate in mess, although there 


Y. 
Jaswaxr 


Suleiman, J. 


gais the statement of the plaintiff that there is separate cultivation. 


Having regard to all these circumstances, we are of opinion that 
the defendants have failed to establish that the gift of the share 
taken from Ram Nath has conferred upon them an indefeasible 
right, which cannot be challenged by the other members of his 
family. 

_ We would accordingly allow this appeal, set aside the decree 
of the court below and decree the plaintiff’s claim for pre-emption 
on payment of Rs.6,000 within two months from this date. In 
case of such payment, the plaintiff will be entitled to his costs in 
both courts. In case of default of payment within the time al- 
lowed, the plaintiffs suit would stand ‘dismissed with costs in 


both courts. 
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KALI DEEN SINGH (Plaintiff) 
versus f 
JAGDAT PATHAK (Defendant) * 


Evidence Act (I of 1872), Sec. 92, Proviso (2)—Bond declaring money 
to be repaid with interest—Ssmultaneous oral contract declaring no 
interest to be paid but plaintiff. to take usufruct of lend instead of 
taterest—Contracts inconsistent and oral evidence inadmissible. 

Where a bond declared that the money was to be repaid with 
interest at a certain rate and a simultaneous oral contract dec- 
lared that no interest was to be paid, but the plaintiff was to be 
in possession of a certain piece of land and was to pay himself the 
interest out of the usufruct, beld, (1) that under Sec. 92, Pro- 
viso 2 of the Evidence Act, the existence of a separate oral agree- 
ment may be proved only when it is not inconsistent with the 
terms of the written document or when the matter involved in 
the oral agreement is a matter on which the document is silent; 

(2) that the two contracts were inconsistent with each other 
and therefore oral evidence was rightly excluded. 

APPEAL under Section 10 of the Letters Patent, from a 
judgment of the HON’BLE Mr. JUSTICE ASHWORTH. 


Harnanden Prasad for the appellant. 
Haribans Sabai and Shiva Prasad Sinba for the respondent. 
*L.'P. A. 29 of 1928 
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The judgment of the Court was delivered by 

MuxerJji, J.—This is an appeal nes a judgment of a learn- 
ed single Judge of this Court who allowed the second appeal by 
holding that under the provisions of Sec. 92 of the Evidence Act 
it was not open to the plaintiff to prove by oral evidence a con- 
tract which was inconsistent with a written bond of May 31, 
1914. i 

The first point taken before us is that the learned Judge of 
isa n a a 

It appears that the respondent, Jagdat Pathak, brought a 
suit against the appellant, Kali Deen Singh, for his ejectment in 
the revenué court alleging that Kali Deen was his tenant. The 
appellant, Kali Deen, pleaded there that he was holding the land 
in lieu of interest of a bond which had been executed by Jag- 
dat’s brother, on May 31, 1914. Kali Deen was referred to Te 
civil court and accordingly he instituted the suit out of which 
the present appeal has arisen. 

The first court dismissed the suit, but the lower appellate 
court der 7 © t-r the contract alleged by the plaintiff 
had bee: PTS 

S ʻe Court came to the 
Fa oral contract 
ted. Then, 
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os | Aei 
Fes HAFIZ ABDUL HAI* 
—— _ Criminal Procedure Code (Act V of 1898), Secs. 476-B end 195 (3) { 
Darat, J. —Test for determining Superior Court for tbe pwrpose of appeal ` 
nader Sec. 476-B. 


In a suit for the recovery of arrears of revenue in the Court 
of the Assistant Collector (the valuation of the suit being less 
than Rs.200, no appeal lay to any Court), a complaint was made 
under Sec. 476. ‘The accused appealed under Sec. 476-B to the 
Court of Additional District Judge. Held, that the determina- 
tion of the superior court is not confined to the decrees which 
are appealable. What is stated is that 2 court shall be deemed to 
re subordinate to the court to which appeals ordinarily lie from 


the appealable decrees. > 
If this Court passed an= -> `- ~ relating 
to the recovery ç- ` decrees 


ca = 4 


plaint i 
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Muzaffarnagar had no jurisdiction to receive the appeal. 

A third point was raised that the transfer to the court of 
the Temporary Additional Judge was invalid. This argument 
may be easily disposed of. If the appeal was validly filed in the 
court of the Additional District Judge, the District Judge of 
Meerut had authority under Section 24 of the Code of Civil Pro- 
cedure to transfer the appeal to the court of the Temporary Ad- 
ditional District Judge. 

An appeal is allowed under Section 476-B in every case in 
which a civil, revenue or criminal court has made a complaint 
against any person. When such a right is given it must be pre- 
sumed that the court exercising such right is properly indicated 
in the provisions of Section 195 (3) of the Code of Criminal Pro- 
cedure. 

According to those provisions, where appeals lie to a civil and 
also to a revenue court, such courts shall be deemed to be sub- 
ordinate to the civil or revenue court according to the nature of 
the case or proceeding in connection with which the offence is 
alleged to have been committed. In the present case the suit was 
one for recovery of revenue under the Tenancy Act, and as appeals 
from decrees in such suits lie to the civil court, the Assistant 
Collector would be deemed to be subordinate to the civil court 
for the purposes of this particular case. That was allowed by 
the applicant’s counsel. His objection was that the suit was one 
in which no appeal lay to any court, the valuation of the suit 
being less than Rs.200. The determination of the superior court, 
however, is not confined to the decrees which are appealable. What 
is stated is that a court shall be deemed to be subordinate to the 
court to which appeals ordinarily lie from the appealable decrees. 
If this Court passed any appealable decrees in matters relating to 
the recovery of arrears of revenue appeals from such decrees would 
lie to the civil court, and, therefore, the court under Section 476-B 
would be subordinate to the civil court when a complaint is filed 
in any suit of this nature whether a decree therefrom be appealable 
or not. I feel no difficulty in interpreting the words of Clause (3) 
of Section 195 which must be construed in a way to permit ap- 
peals in every case under Section 476-B. 

It was pointed out that the provisions of Section 21(3) of 
the Bengal, N.-W. P. and Assam Civil Courts Act (No. XII of 
1887) refer specifically to appeals from subordinate Judges and 
Munsifs, and, therefore, the District Judge cannot assign the re- 
ceiving and hearing of revenue appeals to an Additional District 
Judge. This may be conceded so far as the provisions of Sec- 
tion 21 of the Act are concerned. There is, however, another 
provision contained in Section 8 of the same Act to the effect 
that Additional Judges appointed to any district shall discharge 
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any of the functions of the District Judge which the District 
Judge may assign to them, and, in the discharge of those func- 
tions, they shall exercise the same powers as the District Judge. 
The function of receiving and hearing revenue appeals has been 
assigned by the District Judge to the Additional District Judge 
of Muzaffarnagar with respect to all revenue appeals of the Mu- 
zaffarnagar district. I am, therefore, of opinion that the appeal 
was rightly filed in the court of the Additional District Judge and 
it was not necessary that it should have been filed in the court 
of the District Judge of Meerut and specifically transferred to 
the court of the Additional District Judge. 
I dismiss this application. 
Application dismissed 


WAHIDAN (Defendant) 
versus 
NASIR KHAN (Plaintiff)* 

Mobemmedan Lew—Dower—Sale deed executed by a Mobammedan lady 
in satisfaction of contemplated dower of ber danghter-in-law—Deed 
for legal consideration—Evidence Act, Sec. 115—Estoppel—A tn- 
der a liability to B—B releases A from liability on A foregoing a 
claim against C—A estopped from enforcing bis claim against C— 
Second appeal—Point not raised in grounds of appeal—Allowed to 
be argued if it cuts at the root of the case. 


A Mohammedan lady, in contemplation and consideration of 
M’s marriage with her son, sold an undivided moiety of her house 
to M. Held, that the deed was duly executed for legal consi- 
deration. Khwaja Mobd. Khon v. Hussaini Begum, IL L. R. 32 
AlL 410 ‘(p.c.)=7 A. L. J. R. 871 followed. Tweddle v. 

` Atkinson, [1861] I. B. and S. 393 not applied. 

Where a person obtains a release from a liability upon the un- 
derstanding of foregoing a definite claim against a third party, . 
that person is estopped from asserting or enforcing the claim to 
the detriment of that party. The wale of although pri- 
marily a rule of evidence, affects substantive rights. 


The High Court can allow a point to be argued if it cuts at the 
root of the plaintiff's claim, although it may not have been spe- 
cifically raised in the grounds of appeal in the High Court. 

SECOND APPEAL from a decree of E. BENNET Esq., District 
Judge of Agra, confirming a decree of Y. S. Garnaut Esq., Mun- 
sif of Agra. . : 

T. A. K. Sherweni for the appellant. 

Akbter Husain Khan for the respondent. 

*S, A. 1076 of 1927 
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also mesne profits, 
Musammat Munni was a minor at the date of the suit and 
she died a minor. She could not be held responsible for the suit 
but the responsibility lay heavily with her guardian and we can- 
not avoid the conclusion that important facts have studiously 
been omitted from the plaint. It would have been fair and honest 
on the part of the plaintiff to state in the plaint the terms and 
conditions under whe Mst. Munni obtained her divorce. 





denied that the plaintiff was the owner of the property and con- 
tended that the sale deed dated March 10, 1923 was obtained 
from her fraudulently and was without consideration. There 
were also other pleas but we are not concerned with any in the 
present appeal. No issue was framed on the question of title. 
The first court decreed the claim on the finding that the sale deed 
was duly executed by Mst. Wahidan and that it was for consi- 
deration. The lower appellate court has affirmed the decision. 


No attempt has been made to challenge the findings of fact 
arrived at by the lower appellate court and these findings are 
not open to any criticism. It has been argued however that the 
execution of the sale deed by the mother in satisfaction of the 
contemplated dower of her daughter-in-law must in law be held 
to be without consideration. This contention is opposed to the 
principle enunciated by the Privy Council in Khwaja Mohamad 
Khan v. Hussani Begum’. The Privy Council refused to apply 
the rule of common law laid down in the case of Tweddle v. 
Atkinson". Their Lordships laid stress upon the fact that 

in India and among communities circumstanced as the Moham- 
medans, among whom marriages are contracted for minors by 
parents and guardians, it might occasion serious injustice if the 
common law doctrine was applied to agreements or arrangements 
entered into in connection with such contracts. 
Under Section 2, Clause (d) of the Indian Contract Act it is 
clear that consideration may move either from the promisee or 
any other person. We are therefore of opinion that the sale deed 
dated March 10, 1923 was supported by consideration and passed 
an absolute title to the vendee. 


Thee crucial question however was whether Mst. Munni was 
the owner of the property at the date of the suit. The defend- 
ant-appellant had impugned her title in the clearest terms. No 
issue has been framed on this point and neither of the courts 
below has recorded any finding as to plaintiff’s ownership. From 
the facts that we have stated above it is abundantly clear that it 
was intended to be one of the articles of divorce between the 
parties that Mst. Munni must forego her claim to a moiety share 
in the house in dispute. That is the identical share which is 
the subject of the present controversy. On the eve of the divorce 
proceedings litigation between the parties about this house was 
pending. Musammat Munni in consideration of procuring a di- 
vorce from her husband agreed to withdraw the suit. The suit 
was withdrawn and divorce obtained. After obtaining her re- 
lease from the matrimonial bondage Mst. Munni could not be 
permitted to institute a second suit against the same party upon 
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Verma tor the applicants. 

S. D. Sinba for the opposite parties. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an application in- revision from an Sslatmen, J. 
order of the lower appellate court setting aside an order of the 
first court returning the plaint for presentation to proper court. 
As the question involved is whether the first court had jurisdiction 

"Civ. Rev. 317 of 1928 é 


The case is similar to Sabdeo v. Budhat decided by a Full Bench 
of this Court where it was remarked that the defendants, though 
they had not claimed to be landholders, certainly claimed to be 
tenants, and, therefore, must be deemed to be persons claiming 
through the Jandholder. Such a suit would fall within the scope 
of Section 121, and the present plaint cannot be entertained by 
virtue of Section 230 of the Tenancy Act. 

We accordingly allow this revision, set aside the order of the 
lower appellate court and restore that of the court of first ins- 
dance. 


Application allowed 
111929] A. L J. R. 849 


BANSIDHAR ann oTHERS (Plaintiffs) 
versus 
SURAJ PRASAD SINGH (Defendant) * 


Allababad High Cowrt Rules, Chapter 21, R. 20—Case remanded for 
trial de novo—Only one set of costs taxed for the proceedings be- 
fore and after remand. 

Under Chapter 21, Rule 20, the party entitled under a decree 
or an order to pay costs in suit by another party shall not be en- 
titled to any larger allowance for legal practitioner’s fees in the 
suit, including all proceedings in the execution of the original dec- 
ree, than the fees provided in Rule 22. As the rule stands the 
parties are entitled to only one set of costs on account of both 
the hearings in the court below, viz., that before and after the 
remand. f 

APPLICATION under Sections 151 and 152 of the Code of 
Civil Procedure. 

S. S. Shastry for the applicants. 

Shiva Prasad Sinba for the opposite party. 

The judgment of the Court was delivered by 

SULAIMAN, J.—The main point which arises in this application 
is whether only one set or two sets of costs can be allowed under 
the rules on account of the legal practitioners’ fees. So far as 
this Court is concerned it is quite clear that the appeal which was 
originally filed was distinct and separate from the appeal which 
was filed from the decree passed on remand. These two being 
different appeals separate costs must be allowed. 

As regards the costs in the court below the decree was set 
aside by the High Court and the suit was remanded for trial 
de novo. But the suit continued to be the same suit. Under 
Chapter 21, Rule 20, the party entitled under a decree or an order 
to pay costs in a suit by another party shall not be entitled to 
any larger allowance for legal practitioner’s fees in the suit, in- 
cluding all proceedings in the execution of the original decree, 
than the fees provided in Rule 22. It seems to us that as the rule 
stands the parties are entitled to only one set of costs on account 
of both the hearings in the court below, viz., that before and 
after the remand. 

We accordingly direct that the decree be amended on the 
following lines:—The parties are entitled to the fees paid to their 
respective legal practitioners in the court below upto the maxi- 
mum taxable amount allowable, (only one set of costs being taxed 
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certificates of fees were duly filed in that court, The costs of 
both the parties should be calculated in the court below on this 
basis. 

Both the parties are entitled to separate costs on account of 
the legal fees for the two appeals pending in this High Court pro- 
vided certificates were duly filed before those appeals were disposed 


of. In each case the fees in this High Court are to be calculated 


on the higher scale. We make no order as to costs of this appli- 


cation. 


JAGAN NATH AND ANOTHER (Defendants) 
- versus 
KUNWAR.GIRWAR SINGH (Plaintiff)* 
Limitation Act (IX of 1908), Sec. 19, Explanation (1)—Acknowled g- 
ment of lisbility—Identification of liability by independent evi- 
dence—Acknowledgmient good. 

If the acknowledgment of the liability is capable of being 
identified with the liability sought to be enforced in the suit by 
adducing independent evidence, the acknowledgment should be 
regarded as 2 good acknowledgment for the purpose of saving 
limitation. 

SEcop APPEAL from a decree of MAULVI SHAMSUL Hasan, 
Additional Subordinate Judge of Muttra, reversing a decree of 
Mau.yvt Mowammap Manzur Armab Kean, Munsif of 
Mahaban. ' 


Shiva Prasad Sinba, S. C. Das and K. C. Mital for the appel- 
lants. 

Panna Lal for the respondent. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a defendant’s appeal arising out 
of a suit brought by the plaintiff-respondent for recovery of 
Rs.1,841-12-0 being AEE p interest alleged to be due under 
a promissory note, dated August 5, 1925, admittedly executed 
by the defendant-appellant for Rs.1,680. The plaintiff’s case, 
as set forth in the cn was that the defendant had borrowed 
Rs.1,680 in cash on the date he executed the promissory note in 
suit. In defence it was pleaded that no cash advance had been 
made on August 5, 1925, that the defendant had executed a 
rugga on August 6, 1922, and. that the promissory note in suit 
related to what was due under the previous ruqqa after relin- 

"SA. 546 of 1927 


including the defendant’s written statement, the promissory note 
in suit was really a renewal of the old debt of 1922, and that the 
suit may well be considered to be one for enforcement of liability 
under the latter. As regards the question of limitation it held 
that the receipt dated August $, 1925 furnished an acknowledg- 
ment within the meaning of Section 19 of the Limitation Act, 
and made the suit, which is within three years from the date of 
the receipt, within limitation. The plaintiff's suit was accord- 
a decreed. The defendant has preferred the present second 
ap f 

The learned advocate for the appellants has contended that 
there is nothing in the receipt to indicate that the previous debt 
due under the promissory note of 1922 was acknowledged by the 
receipt of August 5, 1925 and that therefore it cannot be con- 
strued as an acknowledgment within the meaning of Section 19 
of the Indian Limitation Act. We are unable to give effect to 
this contention. The receipt does not state whether the sum 
of Rs.1,680 acknowledged thereunder was advanced in cash on 
its date or was due under the earlier loan transaction. It is con- 
sistent with either of the two alternatives. The defendant in- 
sisted in paragraph 2 of his written statement on the promissory 
note and the receipt dated August 5, 1925 evidencing not a cash 
advance but money due under the earlier loan transaction. The 
lower appellate court has found as a fact that the defendant’s 
story is the correct one, and rejected the plaintiff’s version that 
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the plaintiff to succeed on foot of the promissory note dated 


Jacan NaH August 6, 1922. The only argument with which we are con- 
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cerned is whether the receipt dated August 5, 1925 is a sufficient 
acknowledgment to save limitation, assuming that the plaintiff’s 
claim is based on the promissory note dated August 6, 1922, as 
to which no flaw is suggested. Explanation 1 to Section 19 of. 
the Indian Limitation Act provides that 

For the purpose of this Section an acknowledgment may be suffi- 

cient though it omits to specify the exact nature of the 

right 
alleged to have been acknowledged. In other words, if the ack- 
nowledgment of the liability is capable of being identified with 
the liability sought to be enforced in the suit by adducing inde- 
pendent evidence, the acknowledgment should be regarded as a 
good acknowledgment for the purpose of saving limitation. In 
the case before us the contents of the receipt have been admitted 
by the defendant-appellant himself to refer to the money due 
under the earlier promissory note dated August 6, 1922. It fol- 
lows that the liability acknowledged by the receipt to which the 
defendant was subject on its date was the liability enforceable 
under the promissory note dated August 6, 1922. For these rea- 
sons we think that the lower appellate court was justified in 
decreeing the plaintiffs claim on foot of the promissory note 
dated Au 6, 1922. In this view the appeal must fail and is 
accordingly dismissed with costs. 

Appeal dismissed 


PHOOL KUER and orTuers - (Defendants) 
VeTSHS 

REWARI SINGH anp orHers (Plaintiffs) * 
ped of Property Act, Sec. 83—-Deposit made under—No proper 
P ceased of guardians of minor defendants—Pleintiff not en- 
titled to mesne profits—Civil Procedure Code, Or. XXXII, R. 
4-A(3)—Notice to be served not by substituted service but by 
ordinary service—Refusal to accept notice emonnts to refusal to 

act as guardian. 

In plaintiff's suit for redemption of usufructuary mortgage 
and mesne profits, the first court decreed redemption only but 
the lower appellate court granted the claim for mesne profits 
and remanded the case for determination of the amount of da- 


*F, A. F. O. 186 of 1928 . 


It is always open to a plaintiff to ask the court to appoint an 
officer of the court or a vakil of the court to act as guardian 
and pay the necessary fees. 

(2) That a mortgagor to save the payment of interest after the 
deposit of mortgage money in court has to see that a proper 
guardian is appointed for minor mortgagees and the case of a 
claim for mesne profits should be governed by the same rules as 
the case of the saving of interest. 

Walien v. Banke Bebsri Pershed Singh, L L. R. 30 Cal. 1021, 
Bhura Mal v. Her Kishen Das, I. L. R. 24 All. 383, L L. R. 28 
All. 177, Chempi v. Tara Chend, 22 A. L. J. R. 665, Kbannn 
Mal v. ary ba Singh, 21 A. L. J. R. 39 and Gokel Kelwer v. 
Chandra Sekber, 24 A. L. J. R. 769 referred to. 

First APPEAL from an order of BABU PRIYA CHARAN AGAR- 
WAL, Subordinate Judge of Budaun. 


Prem Moben Lal Verma for the applicants. 
Mushtaq Abmad for the opposite parties. 
The judgment of the Court was delivered by 


BENNET, J.—This is a first ap by the defendants from an 
order of remand by the lower appellate court. ‘The plaintiffs sued 
for redemption of a usufructuary mortgage and mesne profits and 
the court of first instance decreed redemption but dismissed the 
suit for mesne profits. The lower appellate court has granted 
the claim for mesne profits and remanded the case to the court 
of first instance for ae determination of the amount of damages 
payable to the plaintiffs from Jait 1925 to Jait 1928. It was 
pointed out by the learned counsel for the appellants that in any 
case the claim for those three years, ie., upto Jait 1928, is in ex- 
cess of the claim in the plaint. The plaint was filed on May 25, 
1927 and the claim for mesne profits therefore would only be 


defendants. The order sheet shows that the plaintim aia apply 
for the appointment of guardians and notices were issued to the 
mothers of these minor defendants to show cause why they should 
not be appointed guardians. At the same time that that notice 
issued, another notice also issued addressed to the mothers as 
guardians under Section 83 of the Transfer of Property Act to 
withdraw the deposit and hand over possession of the property. 
The notices on she mothers were not served and eventually the 
court ordered service by proclamation. The service by procla- 
mation was made but no formal order was recorded appointing the 
mothers as guardians. 

We consider that it is not correct to order substituted ser- 
vice on a person to show cause why he should not be appointed 
guardian. In fact, under a more recent rule of this Court, it is 
now provided in Order 32, Rule 4-A(3) that refusal to accept 
notice shall be presumed to be refusal to act as dian. Ac- 
cordingly when summons was returned unserved, the plaintiff 
should have applied for other persons to be appointed guardian. 


It is always open to a plaintiff to ask the court to appoint 
an officer of the court or a vakil of the court to act as guardian 
and pay the necessary fees. 

We have been referred for respondents to I. L. R. 30 Cal. 
1021 where there was no formal order appointing the mother to 
act as guardian ad litem of her minor sons. But in that case, the 
mother of the minor defendants appeared throughout the pro- 
ceedings and acted as their guardian. The case therefore is wide- 
ly diferent from the present case where the mothers did not ap- 
pear and did not act for the appellants. We are referred by 
appellants’ counsel to various rulings among which we may men- 
tion the case of Bhura Mal v. Har Kishan Das’ where a notice was 
issued for appointment of guardians to a minor but there was no 
formal order. It was held that in default of a formal order the mi- 
nors were entitled to get the decree set aside. A similar rule was laid 
down in I. L. R. 28 All. 177 and 22 A. L. J. R. 665. In 
another set of rulings, 21 A. L. J. R. 39 and 24 A. L. J. R. 769 
it was held that a mortgagor to save the payment of interest after 
the deposit of mortgage money in court has to see that a proper 
guardian is appointed for minor mortgagees. We consider that 
the case of a claim for mesne profits dek be governed by the 
same rules as the case of the saving of interest. Therefore we 
consider that it is necessary for a proper guardian to be appointed, 
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a share in a milak consisting of resumed muafi lands. The khe- 
wat showed that the co-sharers owned the entire 20 biswas in 
the mahal. After them came proprietors, who owned the milaks 
but against their properties no fractional share was entered. ‘The 
wajibularz relied upon by the plaintiff, in his pre-emption suit, 
showed that a partner in the property could only have a right if 
he also happened to be a brother, a nephew or a cousin; but if he 
was not such relation, he must be a hissedar patti. 

Held, that as the plaintiff was not a hissedar patti, he had no 
right to sue under the alleged custom. The assumption by the 
lower court that the proprietors owned property in separate pattis 
was wholly erroneous. A patti is a sub-division of a mahal in an 
imperfect partition and represents a distinct fractional part of a 
mahal. Radha Kishun v. Abbasi Begem, [1921] 19 A. L. J. R. 
859 relied on. 


SECOND APPEAL from a decree of MAULYI ALI Ausart, Dis- 
trict Judge of Aligarh, confirming the decree of BABU JAGANNATH 
SINGH, Munsif of Jalesar. 


A. Sanyal for the appellant. 
G. Agerwale for the respondents. 
The Court delivered the following judgment:— 


This is a defendant’s appeal arising out of a suit for pre- 
emption. The plaintiff relied on an extract from a wajibularz, 
ae neither he nor the defendants filed a complete khewat to 

*S. A. 1689 of 1927 


now been produced under our direction. 

The property sold is situate within the municipal limits of 
Jalesar, and as held under the order, dated May 27, 1927, the 
Act does not apply to it and the case is governed by the customary 
law if any. 

The property sold consists of a share in a milak consisting of 
resumed muafi lands. An examination of the khewat makes it 
quite clear that the body of co-sharers, whose names are shown 
against serial number 1, own the entire 20 biswas in the mahal. 
After them come proprietors, who own these milaks and who 
are serially numbered, but against their properties no fractional 
share is entered in the column of shares. It is, therefore, quite 
clear that these proprietors do not own any fractional share in 
the 20 biswas of the mahal and, therefore, are not co-sharers in 
the mahal. o 


Merely because the printed heading of the claim has stated 
“Name of patti or khewat”, the court below has assumed that 
all these other proprietors own property in separate pattis. This 
is a wholly erroneous assumption. A patti is a sub-division of 
a mahal in an imperfect partition and represents a distinct frac- 
tional part of a mahal. This is not the case here. ‘These pro- 
prietors are not co-sharers in the patti at all. 


The translation of the entry in the wajibularz on which the 
plaintiff relies, is given by the learned District Judge, and it is 
clear that a partner in the property can only have a right of pre- 
emption if he also happens to be a brother, a nephew or a cousin; 
but if he is not any such relation, he must be a hissedar patti. 
As remarked above, the plaintiff is nota hissedar or a ae ees 
at all, and has, therefore, no right to sue under the alleged cus- 
tom—vide Radha Kishun v. Abbasi Begum’. 

In the result we allow the appeal, set aside the decree of the 
lower appellate court and dismiss the plaintiff’s suit with costs. 

Appeal alowed 
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NI AMMA ULMALAN (LIES JS CTHERTES } 
Versus 
GOSWAMI INDRA NAND AND aNoTHer (Plaintiffs)* 

Hindu Law—Deysbbage—Joint femily—Nucleus proved—Property ac- 

quired in name of manager to be presumed to be family property 

unless seperate income established by manager—Joint femily— 

Tem ple—Right of worship with emoluments attached to it—Court 

may assign certain days to each party. 

In the case of a family governed by Dayabhaga law, the father 
is the owner of the entire property and on his death his sons take 
the property as co-owners and not as joint owners. But where 
the property is held jointly and where there is a nucleus of family 
property and where one of the members of the family has been 
left in the management of the property, Properties acquired in 
the name of the manager will be presumed to be the property of 
the family, unless the manager shows that he had a separate in- 
come apart from the yields of the joint family property, out of 
which he may have acquired the property. 

Sarada Prasad Rey v. Mebonends Rey, [1904] I. L. R. 31 Cal 
448 distinguished. Govind Chandra Das v. Radba Krishto Das, 
[1909] L L. R. 31 AML 477=6 A. L. J. R. 591 referred to. 

Where a family has a right of worship with some emoluments 
attached to it, the court may assign certain days for facility of 
worship and for the purposes of enabling each to receive 
offerings offered. Pramathe Neth Mullick v. Pradyumna Ku- 
mar Mullick, 23 A. L. J. R. 537=A. I. R. 1925 P.C. 139 and 
Kunj Beberi Lal v. Mst. Nereini, A. L R. [1923] AIL 425 
followed. 


FesrT APPEAL from a decree of Basu Ramasaran Das 
Rarzapa, Additional Subordinate Judge of Muttra. 

Iqbal Abmad and B. Malik for the appellant. 

Uma Shankar Bajpai for the respondents. 

The judgment of the Court was, delivered by 


Muxerj1, J.—This appeal and appeal No. 67 of 1926 arise 
out of the same suit and will be decided by the same judgment. 
The pedigree at p. 67 of the paper-book of appeal No. 88 of 
1926 will show how the jes are related to one another. It 
appears that either in the lifetime of Goklanandji, the remote an- 
cestor, or from before, there was established a temple in the holy 
city of Brindaban. The presiding deity of the temple is known 
as Mahaprabhuji and the temple itself is known as Singar Bat. 
The management of the ae which is open to the public, is 
*F. A. 88 and 67 of 1926 
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time, the management came to be divided among the three des- 
cendants of Goklanandji, who had, it appears, three sons, Nima- 
nandji, Sundarnandji and Keshavanandji. The branch of Nima- 
nandji came to be known as the “Bari Taraf” or the eldest branch. 
The descendants of Sundarnandji came to be described as 
the middle branch and Keshavanandji’s descendants came 
to be described as “Chhoti Taraf? or the youngest branch. 
In course of time the middle branch disappeared and the 
temple was left in the management of the remaining two 
branches. The original mode of management was that each 
branch managed the temple for a month. When the middle 
branch died away, the remaining two branches mana ed the temple 
for 1⁄4 months each. We are concerned, in this litigation with 
the elder branch alone. The last male ancestor of this branch was 
Jadavanandji. He had four sons, two by each of his two wives. 
The plaintiffs are the two sons of his second wife, who married 
Jadavanandji after the death of his first wife. The first two de- 
fendants were the sons of the elder wife. The defendant No. 2, 
Rajendranandan, died during the pendency of the suit. He is 
represented by his sons. The sons of defendant No. 1, Sadanand, 
are also parties. 

The plaintiffs’ case was that the defendant No. 1 was in the 
management of the temple and its properties and was also the 
manager of the private properties of the parties. Sadanand had 
become dishonest in his intentions and the plaintiffs did not like 
that he should continue to manage the property. On these alle- 
gations the plaintiffs sought the partition of the property. He 
mentioned that the plaintiffs’ aunt, Mst. Thakomani, (originally 
defendant No. 3) was not entitled to any share because she had 
become a recluse. The lady denied this statement and claimed a 
third share in the property. She however died ding the suit 
and we are no longer concerned with what would have been her 
share in case of partition. The main defence in the case has been 
put forward by the defendant No. 1. His case was that certain of 
the immovable properties in suit were temple properties, that 
certain others were the joint properties of the parties, that as 
regards items No. 1 to 7 and 11 and 13 at p. 8 of the printed 
record and items No. 1, 3, 9, 13, 17 and 18 at p. 12 of the printed 
record were his separate property, having been acquired by him out 
of his separate funds. The defendant No. 1 denied that he was in 
possession of any movable property belonging to the parties. The 
defendant No. 1 also urged that he alone was entitled to the wor- 
ship of the idol and the right to worship could not be delegated to 
the plaintiffs. 

The learned Subordinate Judge, who tried the case, held 
that the entire house property was the property of the idol and 


were claimed by the defendant No. 1 as his own, the learned Judge 
held that in the absence of clear evidence of separate acquisition 
on the part of the defendant, they must be treated as 
joint ena of the parties. The parties’ rights only 
were dec because the actual partition could not be 
carried out by the civil court. He dismissed the suit with 
respect to most of the movable properties. It appears that a Com- 
missioner was appointed to make an inventory of the movable 
properties found in a portion of the house of the parties. As 
regards these properties the learned Subordinate Judge directed 
that they should be divided in equal shares. As regards the turn 
of worship, the learned Judge said that it would be divided be- 
tween the parties, but the “veth” (offerings) should not be divided, 
but should go to the common store-room. 

Appeal No. 88 of 1926 is the appeal of defendant No. 1 and 
the appeal No. 67 of 1926 is the appeal by the plaintiffs. 


We shall take up the appeal of the defendant No. 1 first. 
It was argued on behalf of the defendant No. 1 that the parties 
being governed (admittedly) by the Dayabhaga school of the 
Hindu Law, it was for the plaintiff to prove that the properties 
which stood recorded in the name of the defendant No. 1 were 
not his separate property but were joint family property. The 
learned counsel relied on the case of Sarada Dowd: Ray v. Maha- 
nanda Ray and that of Govind Chandra Das v. Radba Krishto 
Da’. There can be no doubt that in its constitution a family 
governed by the Mitakshara law is different from a family go- 
verned by the Dayabhaga law. But where only a question of 
presumption is concerned, it has to be determined on the facts of 
each case. In a family governed by the Mitakshara law, every- 
body forming the family is entitled to a share in the family pro- 
perty. In the case of a family governed by the Dayabhaga jaw, 
the father is the owner of the entire property and on his death 
his sons take the porperty as co-owners and not as joint owners. 
These and other differences do exist in the constitution of the fa- 
milies. But where the property is held jointly and where there 
is a nucleus of family property and where one of the members 
of the family has been left in the management of the property, 
properties acquired in the name of the manager will be presumed 
to be the property of the family, unless the manager shows that 
he had a separate income—income apart from’ the yields of the 
joint family property—out of which he may have acquired the 
property. e case in Serada Prasad Ray was this. The de- 
fendant had acquired a certain property in the lifetime of the 
father. In a suit for partition instituted after the death of the 
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4a@lucL, LUC YUeSUU arus, WDELOEr toe property nea in tne name 
of the defendant should be treated as a partible property? Thè 
learned Judges of the Calcutta High Court held that there was 
no presumption that this property was joint family property. 
The reason was clear. In the lifetime of the father, the entire 
property belonged to him alone. In the circumstances, the ac- 
quisition by the defendant could have been made only with his 
separate income. There was, therefore, in that particular case 
no source of income, out of which property might be acquired 
for and on behalf of the plaintiff. 

In the Allahabad case of Govind Chandra Das the family was 
not shown to have possessed any nucleus, out of which further 
property could be acquired. It was accordingly held that it was 
for the plaintiff 'to prove that the property in the hand of the 
defendant was a joint family property ‘acquired out of the joint 
funds and, therefore, was divisible. The learned counsel for the 
appellant has selected and relied on a particular passage out of 
Hf report of this case to be found at p. 480. It runs as fol- ` 
lows:— - 

If a person subject to the Dayabhaga law desires to prove that 
a property acquired during the time that the family was living 
as a joint Hindu family, is joint property, it is incumbent on 
him to prove that there was an original nucleus of joint pro- 
perty, with the aid of which the property sought to be parti- 

' tioned bas been increased and amplified. 

Stress has been Jaid on the words, “has been”. What their 
Lordships meant was that it had to be proved that there was a 
nucleus of joint property out of the income of which additional 
property could beve been acquired. The remarks in the judg- 
ment must be read with the facts of the case, because the shinee 
must be taken to have been influenced by the facts alone. ‘Their 
Lordships were not considering a case like the present one before 
us. In the particular case before us, we have got the fact that 
there was a substantial nucleus of joint family property. It 
has not been shown that the defendant No. 1 had any indepen- 
dent and separate income of his own. He was in charge of the 
temple property and he was in charge of the entire joint immov- 
able property. In the circumstances, if there was a substantial 
nucleus, it would be enough for the plaintiff to show that the 
defendant had no separate income. en it would be presumed 
that what was acquired by the defendant was acquired with the 
income of the joint family property. Where, therefore, there is 
a nucleus of joint family property and there is no separate means 
of acquisition by the defendant, it cannot be said that further 
evidence must be laid, on behalf of the plaintiffs, to prove that, 
as a matter of fact, the acquisition was made with the income of 
the joint family property. It would be impossible for any plaint- 


will have to prove that the account was wrong and the money, 
being the profits from the joint family property, was sll 
applied to acquire property standing in the name of the defend- 
ant. 

We are of opinion that having regard to the circumstances 
of this case, the learned Subordinate Judge was right in holding 
that the zamindari property is not the separate property of the 
defendant and is divisible among the parties. 

Coming to the house property, it appears that the appeal 
ought to succeed in the case of only one house and no more. It 
is in respect of three houses that the defendant No. 1 claims that 
the plaintiffs’ suit should fail. These are, item No. 5 at p. 6, 
item No. 12 at p. 7 and item No. 14 at p. 7. As regards item 
No. 5 at p. 6 (which is described as “House No. 1, comprising 7 
shops . ”), it appears that the plaintiff No. 1 admitted 
before the court below i it was the property of an idol known 
as Thakur Radha Damodar. It was an idol with which the parties 
had no concern, to start with. Somebody by the name of Sukho- 
maya Rai established an idol and endowed the property. ‘The idol 
was installed in this very house. The plaintiff No. 1 stated that 
the idol had been removed to the building in which the idol of 
Mahaprabhuji is situated. We have no evidence to corroborate 
him, but if this was so, the removal must have been to facilitate 
the carrying on of the worship. The fact remains that this house 
did not belong to the family. The management of the house and 
the management of the worship of Thakur Radha Damodar has 
been in the hands of the defendant No. 1 for the last 22 to 26 
years. In the circumstances, the property cannot be claimed by 
the plaintiffs either as the property of Mahaprabhuji or property 
of the parties. The appeal therefore will have to be allowed wit 
respect to this house and the suit should be dismissed with res- 
pect to it. i 

As regards item No. 12 at p. 7, this is the property which 
once belonged to one Sobharam Bhagat. The plaintiffs’ case is 
that it was given to the idol many years ago. The defendant has 
not been alec prove that the gift was made to him personally 
or to his ancestors personally. The property has been treated as 
the property of the Thakurji and the decision of the court below 
with respect to it must be taken as correct. 

As regards item No. 14 at p. 7, the house is described as a 
dharamsala. A part of it was built by the family and a portion 
of it was added to by some pious gentleman by the name of 
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grims who come to visit the temple. It has been treated as a part 
of the idol’s property and it must be left as such. 

The defendant No. 1’s appeal also included among it the 
movable properties which were recovered from the apartments 
once occupied by Mst. Madhumati. There is no admission on the 
part of the plaintiffs that the properties belonged to Madhumati 
alone. It was argued by the learned counsel for the appellant, 
that the properties, being Mst. Madhumati’s exclusive property, 
could not be claimed by the plaintiffs till they had shown that all 
the possible line of heirship has become extinct. But, as we have 
already mentioned, there is no admission on the part of the plaint- 
iffs, that these movable properties belonged to Madhumati. They 
were only recovered from what were once the apartments of that 
lady. She died about three years prior to the institution of the 
suit. It is therefore difficult to believe that her goods were not 
appropriated by the parties and had been kept separate. The 
plaintiffs claim the partition of these goods as a part of the joint 
property and, therefore, asked the court to depute somebody to 
make an inventory of these goods. In the written statement, the 
defendant No. 1 did not claim that these goods were not to be 
partitioned as they belonged to a third party. We may mention 
the very important fact that the Commissioner’s report had been 
received much earlier than the filing of the written statement by 
the defendant No. 1. In view of these circumstances we do not 
think that we need treat these properties as the separate properties 
of Mst. Madhumati. These properties therefore have rightly been 
declared to be divisible between the parties. 

Lastly comes the question of “turns” or days fixed for worship 
by the elder branches of the family. It has been held more than 
once in this Court that where a family has a right of worship with 
some emoluments attached to it, the court may assign certain days 
for facility of worship and for the purpose of enabling each party 
to receive offerings offered. ‘The ee case on the point comes 
from their Lordships of the Privy Council in Pramatha Nath 
Mullick v. Pradyumna Kumar, Mullick". One of the cases decided 
by this Court will be found reported in A. I. R. (1923) All. 425. 
It is, therefore, open to the court in this case to divide the turns of 
worship. We may point out that in this particular family (as 
stated in the beginning of this judgment) three branches managed 
the worship, each branch for a month. When the middle or se- 
cond branch disappeared, its turn of worship of one month was 
divided between the surviving members of the family. In the cir- 
cumstances, there can be no bar to the division of the turn of 
worship. 

Coming to the appeal filed by the plaintiffs. It appears that 
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of worship, made the following reservation:— 
The bbet at the temple during their turns will continue to 
go to the Thakurji’s bbender of the beri teraf wales as usual. 
(See p. 73). 

The learned counsel for the plaintiffs argued that if all the 
offerings to the priest who may be officiating or presiding at a parti- 
cular time were to go for the worship of the idol, it was no use 
dividing the turns at all. The counsel for the parties are agreed 
that the income of the temple may be divided into two classes, 
one as the income of the presiding priest and the other as the 
‘charao’ or offering made to the idol itself. The learned counsel 
are a that according to the evidence given in this case, the 
actual offerings that were made to the idol are the idol’s property, 
while the remuneration or presents made to the priest is his private 
property. We agree with his view and therefore we make it clear 
that any presents or remuneration paid to the pujari or the person 
whose turn it may be to act or o Bate: will be Bs perol os 
perty, while the offerings made to the idol would be the idol’s 
exclusive property. 

The plaintiffs also complain that the learned Subordinate 
Judge has not given any direction to enable the plaintiffs to con- 
trol the management of the endowed property. The manage- 
ment of endowed property cannot be very well divided. We are 
of opinion that the learned Subordinate Judge will have to frame 
a scheme, with the approval, as far as possible, of the parties, by 
which two persons at least should be constituted the manage- 
ment who would be liable to keep accurate accounts of the in- 
come not only from the immovable property, but also from the 
offerings to the idol. The properties that we are mentioning are, 
of course, the property which belongs only to the parties and 
properties which are under the control of the parties and our re- 
marks have nothing to do with properties that may be under the 
control of the youngest branch. Subject to these modifications, 
the judgment of the court below is affirmed. 


To sum up, the claim of the plaintiffs with respect to item 
No. 5 at p. 6 is dismissed. The claim otherwise stands decreed 
subject to the modifications stated above. In appeal No. 88 of 
1926 the parties will pay and receive their costs in proportion to 
their respective failure and success. In appeal No. -67, the parties 
will pay their own costs. 

Decree modified 
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BAIJ NATH PRASAD (Defendant) 
VETSHS 
DHARAM PAL SINGH anp ormerRs (Pleæintifs)* 

Agra Tenancy Act (Act II of 1901), Secs. 34 and 156—A person oc- 
cuples land without proprietors consent and with an assertion of 
proprietary rights for twelve years—Former proprietor cannot bave 
rent assessed esther under Sec. 34 or Sec. 156. 

Where a person enters into occupation of land without the 
consent of the proprietor and with an assertion of proprietary 
rights and twelve years have elapsed, that person acquires owner- 
ship by prescription and the former proprietor cannot have rent 
assessed on that person, either under Sec. 34 or under Sec. 156, 
Act IL of 1901. If, however, the period of occupation in the 
assertion of proprietary rights were less than twelve years, then 
the zamindar could sue under Sec. 34, Act IL of 1901, for the 
determination and recovery of rent. 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’BLE Mr. Justice DALAL. 


Uma Shankar Bajpai for the appellant.: 
Janaki Prasad for the respondents. 
The judgment of the Court was delivered by 


BENNET, J.—These are two Letters Patent appeals by the 
defendants against the judgment of a learned single Judge of this 
Court upholding the order of the lower appellate court of remand 
and a decree of the lower appellate court passed after .remand 
for compensation and rent due from defendant to plaintiff un- 
der Section 34, Act I of 1901. 

The suit is in regard to pat No. 214(4) in village Sangror. 
The plaintiffs, Dharampal Singh and others, are zamindars in this 
village and in the settlement oa of 1913, the No. 214 (a) is 
entered as 2 plot in the area of which the plaintiffs are painindare 
Apart from that entry, the plaintiff has not proved that he exer- 
cised any proprietary rights over the plot in tion. The plot 
in question along with other plots was ea: a grove and be- 
longed to Bhairon Singh and Bisheshar Singh who were zamindars. 
In 1843 there was an auction sale by which the zamindari ri 
of Bhairon Singh and Bisheshar Singh were purchased by A 
Singh who was the predecessor of the present plaintiffs. The next 
trace that we can find of this grove is that it was in the ion 
of two persons, Arjun Singh and Inder Pal Singh. These per- 
sons e a mortgage of their rights in the grove to the defend- 
ant, Baijnath Prasad, before 1905 and made a sale deed to Baij- 
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Hmavuu yL uue LIBDIDLMLLL CULUCCLUI, UL Loe Wommussioner in appeal Doaram PaL 
and of the Board of Revenue in second appeal. The Assistant Swen 
Collector held that the land was grove and therefore he dismissed Bewiet J. 
the suit for ejectment without coming to 2 finding on the other 
ground of defence that the defendants were in ion as pro- 
prietors. In first appeal, the Commissioner hel that the land 
was not e, and had been cultivated for a long time, but that 
the laa plaintiffs, had no locus stendi, because they had 
never been proprietors of the land in suit. The Board of Re- 
venue upheld the Commissioner to this extent that the relation of 
landlord and tenant did not exist between the parties and that 
therefore there could be no ejectment in the revenue court and 
the application for revision was dismissed. It has been subse- 
quently pointed out that it was not open to the Commissioner to 
come:to a finding on the question of proprietary right. That 
is no doubt correct, and the finding of the Commissioner there- 
fore on that point does not operate as res judicata between the 
parties. But the Commissioner was entitled to come to a find- 
ing of fact that the land in 1905 was no longer grove but had been 
for a long time cultivated land. It is also a fact that the written 
statement of the defendants in 1905 put forward the contention 
that the defendants were proprietors. In the settlement of 1913; 
the plaintiff made an attempt to’have rent assessed. Although the 
name of the plaintiff was entered in that settlement as proprietor, 
that application was refused by the settlement officer on the ground 
that the defendant was not an occupancy tenant. The settle- 
ment officer acted apparently because Section 87, Act Il of 1901 
only empowers him to determine the rent of exproprietary and 
cccupancy tenants and not of non-occupancy tenants, The next 
proceeding by the plaintiff was an application under Section 95, 
Act II of 1901 to have the defendant declared as his tenant. That 
matter came before this Court in second ap and it was held 
that as the relation of landlord and tenant had not previously exist- 
ed between the parties, the plaintiff could not succeed under Sec- 
tion 95, although he might make an application for fixation of 
rent under Section 34. In accordance with that order, the plaint- 
iff has now proceeded under Section 34. ; 
We consider, however, that as the land has been held to have 
been cultivated by the defendant from 1905 continuously upto 
the date of the present suit in 1924, and as the defendant iG 
never had any relation of landlord and tenant with the plaintiff 
and as the defendant asserted his proprietary right in the proceed- 
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Section 34 or under Section 156, Act I of 1901. If, however, 
the period of occupation in the assertion of proprietary rights 
were less than 12 years, then the zamindar could sue under Sec- 
tion 34, Act I of 1901, for the determination and recovery of 
rent. 


Accordingly we allow these two Letters Patent appeals and 
we restore the decree of the court of first instance and dismiss 
the suit of the plaintiffs with costs in all courts. 


Appeals allowed 


BANKE BEHARI LAL (Judgment-debtor) 
versus 
RAGHUBAR DAYAL (Decree-bolder)* 


] Civil Procedure Code (Act V of 1908), Or. XXII, R. 10(1)—Deciee— 


Appeal—Assignment of decree, during pendency of—Assignce not 
bound to apply for the substitution of bis name—Decree-bolder 
entitled to continue proceedings to the end for the benefit of bim- 
self and bis assignee. 


An assignment of a decree is really an assignment of the in- 
terest of the decree-holder in the decree as may be finally deter- 
mined, and the mere fact that an assignment has been made would 
not prevent the decree-holder from prosecuting the proceedings 
till its final conclusion. 


After the interest of the decree-holder in a decree which is 
the subject-matter of an appeal has been assigned to a third 
party, it is not absolutely necessary for the assignee to have his 
name brought on the record in place of the decree-holder, if he 
is satisfied that his rights will be sufficiently protected by his 
assignor. In the absence of his name, the proceedings can be 
continued as before by the decree-holder inspite of the assign- 
ment. M. Ponnusemi Pillai v. Chidambaram Chettiar, 44 I. C. 
849 relied on. 

The Limitation Act, prescribes no special period for an appli- 
cation by a transferee of the decree to be brought on the record. 
Rajani Kenta Roy v. Raja Jyoti Prasad Singh Deo, 27 C. W. N. 
710 followed. 

EXECUTION SECOND APPEAL from a decree of Panprr Rup 
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of Mautvi FarmuppIn AHMAD KHAN, Subordinate Judge. 

Harnandan Prasad for the appellant. 

S. N. Cheube for the respondent. 

The following judgments were delivered:— 

SULAIMAN, J.—This is an execution second appeal by the 
judgment-debtor arising out of a suit for sale. After the pre- 
recs Gah for sale was passed one of the judgment-debtors, 
Duli d, died. An objection was raised on behalf of the other 
judgment-debtors that his heirs not having been brought on the 
record within three months the suit had abated. This objection 
was overruled and a final decree was passed on April 8, 1922. The 
surviving judgment-debtors appealed to the lower appellate court. 
While that appeal was pending, the decree-holder, Babu Ram, on 
October 7, 1922, assigned his rights and interests in the decree to 
Raghubar Dayal. Raghubar Dayal made no attempt to have his 
name brought on the record in the appeal. The decree-holder 
alone contested it. The lower appellate court decreed the appeal 
against the decree-holder and presumably modified it so far as the 
deceased judgment-debtor was concerned. The decree-holder pre- 
ferred a second appeal to the High Court which was ultimately 
allowed and on February 20, 1925, the final decree in the form 
in which it had been passed by the trial court was restored. Ra- 
ghubar Dayal had not been made a party either in the appeal 
before the lower appellate court or in the second appeal in the 
High Court. 

On March 13, 1926, Raghubar Dayal applied to execute the 
decree and was met with the objection that his application was 
barred by time. Both the courts below have held in favour of 
the decree-holder and have allowed the application. 


It seems to me that the application cannot be held to be barred 
by time. No doubt when the decree was assigned to Raghubar 
Dayal in October, 1922, he might have applied to have his name 
brought on the record in the appeal or even ignoring the appeal 
he might have applied for execution of the original decree. But 
after the decree was modified by the lower appellate court it would 
have been difficult for him to apply to execute the decree in its 
original form. : 

After the interest of the decree-holder in a decree which is 
the subject-matter of an appeal Has been assigned to a third party 
it is not absolutely necessary for the assignee to have his name 
brought on the record in place of the decreé-holder, if he is satis- 
fied that his rights will be sufficiently protected by his assignor. 
The language of Order 22(1), Rule 10 of the Code of Civil Pro- 
cedure itself indicates that it is only by the leave of the court 
that the proceedings can be continued by or against the person 





Rule 16 of the Code of Civil Procedure would also indicate that 
it is open to the transferee to apply for the execution of the dec- 
ree. The Limitation Act prescribes no special period for an 
application by a transferee of the decree to be brought on the 
record (27 C. W. N. 710). In the absence of his name, the pro- 
ceedings can be continued as before by the decree-holder in spite 
of the assignment. If the decree which has been transferred is 
ultimately upheld the assignee is entitled to claim the benefit of 
it. It is quite clear that it is the decree which is ultimately passed 
in the suit which is the final decree in the case and in which the 
original court’s decree comes to be merged. An assignee of the 
decree-holder cannot be treated as a perfect stranger but must be 
deemed to be fully represented through the decree-holder. It is 
also clear that while an appeal is pending the rights of the judg- 
ment-debtor appellant cannot be prejudiced by the mere fact that 
the respondent to the decree has chosen to transfer his rights and 
interests in the decree during the pendency of the appeal. Even 
though Section 52 of the Transfer of Property Act would not 
apply to the case of the transfer of a decree which is not an im- 
movable property, the principle underlying that Section would, 
in my opinion, be applicable and the mere fact that an assignment 
bas been made would not prevent the decree-holder from prose- 
cuting the proceedings till its final conclusion. 

This view finds support from the case of M. Ponausaini Pillai 
v. Chidambaram Chettiar’ where it was pointed out that an assign- 
ment of a decree is really an assignment of the interest of the dec- 
ree-holder in the decree as may be finally determined. The only 
feature which distinguishes the present case from that case is that 
there the assignee of the decree had actually been brought upon 
the record in the appeal. 


I would therefore dismiss this appeal. 


SEN, J.—I concur. In view of the fact that the point raised 
in this appeal is not covered by any clear authority I should like 
to add a few words. 


On August 4, 1917, a prel‘minary decree was obtained against 
a number of persons including one Duli Chand. Duli Chand died 
and no application was made for the substitution of his heirs on the 
record within the statutory period. Sometime before April, 1922, 
an application was made for the preparation of a final decree. 
This application was resisted on the ground that the decree-holder 
had lost his right to a final decree by reason of Duli Chand’s legal 
representatives not having been brought on the record within 
three months of the date of Duli Chand’s death. This plea was 
overruled by the final court and a final decree for sale was passed 
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pruucucy UL tue appeal, Loe Gecree-nolder on or about October 7, 
1922, assigned the decree to Raghubar Dayal, the respondent. On 
November 8, 1922, the apal was decreed. We have not got 
the copy of the order passed by the lower a pellate court but 
presumably the order was to the effect that the suit had abated 
in part qua the legal representatives of the deceased judgment- 
debtor Duli Chand. ‘The decree-holder appealed to this Court. 
On February 20, 1925, the appeal was allowed and the decree of 
the trial court was restored. 

Raghubar Dayal, the assignee of the decree, was not a party 
to any of the proceedings which have been referred to above. 

On March 13, 1926, Raghubar Dayal applied for the exe- 
cution of the decree and was met with the plea that the applica- 
tion was barred by time. This plea has been overruled by both 
the courts below. 

In order to appreciate the point of limitation raised in this 
appeal, we have got to consider the scope and legal effect of the 
assignment of the decree in favour of Raghubar Dayal of Oc- 
tober 7, 1922. What was transferred was not the decree itself 
but the interest of the decree-holder. This interest had not be- 
come statute-barred. Under Order 22, Rule 10 of the Code of 
Civil Procedure the assignee was not bound to apply for the substi- 
tution of his name in the decree and the language of Order 22, 
Rule 10, Clause (1) of the Code of Civil Procedure is indicative of 
the fact that the original decree-holder might continue the pro- 
ceedings for the benefit of himself or any other person on = ee 
the interest has devolved by substitution or by assignment. No 
special or fixed period of limitation has been prescribed in the 
Indian Limitation Act for the substitution of names in favour 
of the assignee. This fact also would suggest that the original 
decree-holder was entitled to continue the proceedings for the 
benefit of himself and his assignee. Between November 8, 
1922 and February 20, 1925, thcre was no decree capable of 
execution. It was not till by the order of this Court that the 
original decree dated April 8, 1922, was restored and revived. 
It is an elementary principle of law that time cannot run against 
the person who is incapable of acting. It is unnecessary to in- 
voke the aid of Section 52 of the Transfer of Property Act but 
I am in agreement with my learned colleague that the principle 
underlying the said Section would suggest that the assignee is 
under the circumstances protected and is entitled to claim the 
benefit of the decree which was eventually restored by the order 
of this Court dated February 20, 1925. I would, therefore, dis- 
miss the appeal. 

By THE Court—The appeal is dismissed with costs. 

Appeal dismissed 
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SUGHRA BIBI (Applicant) 
‘ Versus 
GAYA PRASAD AND ANOTHER (Opposite party)* 
Provincial Insolvency Act (III of 1907), Sec. 33, Sub-sec. (1)—Mo- 
hamiedan wife—Deferred dower debti—Whether debt can be en- 
tered in the schedule of creditors of ber insolvent busbend. 

A Mohammedan wife is not entitled to be entered in the sche- 
dule of creditors of her insolvent husband for the amount of her 
deferred dower debt where this debt is incapable of being fairly 
estimated and may not be payable at all in certain contingencies. 
Mirzs Ali v. Qadsri Khanam, [1919] 50 I. C. 774 relied on. 
Suba Bibi v. Balgobind Rei, I. L. R. 8 All. 178 mentioned. 

SECOND APPEAL from an order of M. F. P. HercHENRODER 
Eso., District Judge of Cawnpore. 

Mansur Alem for the applicant. 

Appeal heard under Order 41, Rule 11, Civil Procedure Code. 


The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal from an order brought 
by Mst. Sughra Bibi appellant, the wife of Abdul Mughni insol- 
vent. Abdul Mughni was adjudged an insolvent on December 
3, 1927; and a previous transfer had been made by him to his 
wife on February 21, 1927, of all his property in lieu of her dower 
debt. That transfer was set aside as fraudulent, and that matter 
is not now before us. Subsequently the appellant, Mst. Sughra 
Bibi, applied to have her name entered in the schedule of credi- 
tors for the total amount of her deferred dower debt which was 
Rs.5,000. The two lower appellate courts have refused that ap- 
plication. The sole question before us is whether 2 Mohammedan 
wife is entitled to be entered in the schedule of creditors of her 
insolvent husband for the amount of her deferred dower debt. 
Deferred dower debt, as stated in para. 46 of Wilson’s Moham- 
medan Law, 4th edition, is payable only on the termination of 
the marriage by death or divorce. Neither of these contingencies 
has yet taken place, and it is not possible to say whether the hus- 
band will or will not divorce his wife, or whether he will or will 
not predecease his wife; nor is it possible to say at what date the 
husband would predecease or divorce his wife if either of the two 
contingencies did take place. Accordingly it is not possible for the 
insolvency court to estimate what would be the present value of 
the deferred dower debt of Rs.5,000 which was to be paid if either 
of those contingencies took place. Section 33 of the Provincial 


Insolvency Act, Sub-section (1) states, 


+S, A. F. O. 16 of 1929 


predeceased her or divorces her and the insolvency proceedings 
have not then terminated, it would be open to the appellant to 
apply under that Section for a share of any assets which were still 
remaining with the receiver. In arriving at the present decision 
we agree with the ruling in Mirza Ali v. Qaderi Khenem', where 
the Punjab Chief Court held that a similar deferred dower debt 
was incapable of being fairly estimated, and therefore should not 
be entered in the schedule of creditors. 


Reference for the appellant was made to Subs Bibi v. Bal- 
govind Rai, but as specifically stated on page 180, that ruling does 
not apply to insolvency cases. 

We consider that the order of the lower appellate court was 
correct, and we dismiss this appeal under Order 41, Rule 11. 


Appeal dismissed 
10919] 50 L C 774 Y. L R $ All 178 


BHAWANI PRASAD AnD oruers (Defendants) 
Versus 
PAHLAD SINGH AND ANOTHER (Plaintiffs) * 
Municipalities Act (Act II of 1916), Sec. 2(19) (6) —Conrtyard—Drain 
made across by defendent with Munici tys perwsission—Y ard 
beved by Municipal Board and sweeped by its servants for some 
years past—Yard to be regarded as public street—Sec. 193(1)— 
Plaintiff’ rights under. 
Where, in plaintiff’s suit, brought in 1923, for the removal of 
a drain made by defendant, with the Municipal Board’s per- 
mission, across a courtyard on which the houses of the parties 
abutted, there was evidence, which was accepted by the lower 
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appellate court, that in 171U Wie imumwipes averse pet —— 
yard and that from 1914 it was swept by municipal sweepers, 
beld, that at the time the plaintiff bought this courtyard, it was 
a public street within the meaning of the Municipalities Act 
then in force (Act I of 1916). 

Even if the land belonged to the plaintiff, the Municipal Board, 
under Sec. 193(1), Act II of 1916, had power to enable the de- 
fendant to make a drain across plaintiff’s land and the rights of 
the plaintiff were limited to making an objection to the Board. 
If the Board neglected to give the plaintiff a notice, that did 
not give him the right to bring a suit against defendant but his 
rights were merely limited to the appeal allowed by the Act. 

AppraL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’BLE Mr. JUSTICE ASHWORTH. 


Kailas Nath Katju and K. C. Mitol for the appellants. 
Panna Lal for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent appeal by the defendants 
against a judgment of a learned single Judge of this Court, find- 
ing in favour of the plaintiff in regard to the claim of the plaint- 
iff for the removal of a drain made by defendant across a court- 
yard on which the houses of the parties abut. The drain was 
made with permission from the Municipal Board of Meerut. The 
courtyard is connected with a road, and the finding of the lower 
appellate court is, 

once this courtyard belonged to the plaintiff, but in 1910, the 
Municipal Board of Meerut paved it out of Municipal funds 
and since then it became a, public street zs 

I hold that the plaintiff is not now the owner of this lane, but 
its proprietorship is now vested at least since 1910 with the 
Municipal Board of Meerut. 


Both the lower courts dismissed the suit of the plaintiff, but 
the learned single Judge of this Court has found in favour of the 
plaintiff in regard to this drain. He has arrived at that finding 
on a consideration of the definition of street. In the Munici- 
palities Act (Act I of 1916) the definition of public street is as 
follows: 

‘Public street? means a street (¢) which is declared a public 
street by the Board under the provisions of Section 221, or (b) 
which with the consent, express or implied, of the owner of the 
land comprising the street has been levelled, paved, metalled, 
channelled, sewered or repaired out of the Municipal or other 
public funds. 

The facts found in the present case are that in 1910, the 
Municipal Board paved this yard. There is an admission of a 
mukhtar-i-am of the plaintiff in an application which states that 
the lane was paved by the Municipality and that in his belief it 
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meaning of the Municipalities Act then in force. 

A further question was raised in appeal that the plaintiff 
had suffered special damage. This is no doubt contained in ground 
6 of the second appeal, but the plaintiff did not claim that the 
drain was especially injurious to him in his plaint or in his grounds 
of appeal in the lower appellate court. In thë grounds of appeal 
to the lower appellate court it was stated that it caused a serious 
obstacle to the plaintiff and the case for the plaintiff before the 
court of first instance on which issue 2 was framed was:- 

Does the defendants’ drain cause any inconvenience to the plaint- 
iff in taking out their carriage over the disputed land on the 
east of their house? : > 

The finding of fact of the lower appellate court on this point 
was, 

The ‘Nala which was made by the respondent, is, I am told, a 
covered one and no difficulty can be experienced by the plaintiff 
in getting his carriage pass over it. i 

We therefore consider that the matter of special damage is 
concluded in favour of the defendant by this finding of fact. 
We may also add that even if the land were the land of the plaint- 
iff, the Municipal Board under Section 193(1), Act I of 1916, 
has power to enable the defendant to make a drain across the land 
of Je plaintiff. 'The rights of the plaintiff under that Section 
are limited to making an objection to thé Board. If the Board 
neglected to give the plaintiff a notice, that does not give him 
the right to bring a suit against the defendant but his rights are 
merely limited to the appeal allowed by the Municipalities Act. 

Accordingly, for the reasons given above, we allow this Letters 
Patent appeal and we dismiss the suit of the plaintiff with costs 
in all courts. 
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GHANSHIAM DAS BAIJNATH (Plaintif) 
versus 
MITHAN LAL TANDON ando anotHer (Defendants)* 
Evidence Act (I of 1872), Sec. 92—Suit on promissory note—Snbsi- 


diary agreement that payment was not to be demanded until settle- 
ment of accounts—Admissibility of. 


A claim based on a promissory note payable on demand must 
be decreed and the defendants cannot resist the claim by say- 
ing that the amount would be given credit for in the final settle- 
ment of account between the parties. Sri Ram v. Sobbe Ram, 
I. L. R. 44 All 521=20 A. L. J. R. 315 followed. 

Crv Revision from an order of C. I. Davm Esq., Judge 
of the Court of Small Causes of Agra. 

Hazari Lal Kapoor for the applicant. 

Narain Prasad Asthana and Baijnath Sabai for the opposite 
parties, 

The judgment of the Court was delivered by : 

SULAIMAN, J.—This is an application in revision from a 
decree of the court of small causes dismissing a suit based on a. 
promissory note. The promissory note was executed by the de- 
fendants in favour of ne plaintiff, but the court below has come 
to the conclusion that although the defendants -received consi- 
deration, they did so not from the plaintiff, but from Bisheshar 
Nath, and has held that the suit is premature, because the de- 
fendants state that settlement will be made between them when 
their accounts are settled. 


It is clear. that the learned Judge has not dismissed the suit 
on the ground that a benamidar could not sue in place of the 
true owner if the promissory note stood in his name. Such a 
ground would not be tenable. The dismissal is based on the 
supposition that the claim is premature. It seems to us that a 
claim based on a promissory note payable on demand must be 
decreed, and the defendants cannot resist the claim by saying that 
the amount would be given credit for in the final settlement of 
accounts between the parties. Vide Sri Ram v. Sobha Ram’. 

The learned advocate for the applicants concedes that the 
amount of the decree when realised may remain in court to the 
credit of Bisheshar Nath, on whose behalf the plaintiff firm has 
sued. On this undertaking we allow the application and setting 
aside the decree of the court below decree the claim. But we 
direct that the parties should bear their own costs in both courts. 

Application allowed 
*Civ. Rev. 323 of 1928 
IL L R. 44 All. 521-20 A. LJ. R. 315 
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as the suit for money was concerned. The decree was put 
into execution and was transferred to the court of the Munsif 
of Deoria. Although on an objection raised by judgment-debtor, 
‘the Munsif of Gorakhpur had held that the execution was not 
time-barred, the same plea was raised before the Munsif of Deoria 
who held that the execution was time-barred. On appeal, the 

- ‘District Judge of Gorakhpur was of opinion that the judgment 

of the Munsif of Gorakhpur operated as res judicata. Against 
this- judgment of the District Judge the judgment-debtor applied 
in revision to the High Court. Held, that the prayer for injunc- 
tion was a dodge to oust the guardian of the Court of Small Causes 
and the suit remained a suit for recovery of money on a single 
money bond (cognizable by a Court of Small Causes) and there- 
fore no second appeal lay to the High Court. 

An error is not an irregularity. Amir Hassan Khan v. Sheo 

` Baksh Singh, I. L. R. 11 Cal. 6 followed. 

EXECUTION SECOND APPEAL from a decree of T. N. MULLA 
Esq., District Judge of Gorakhpur, reversing a decree of Basu 
SHivA Haraxry LaL, Munsif of Deoria. 

_-Haribans Sabai for the appellant. 
M. L. Agarwals for the respondent. : 
` The judgment of the Court was delivered by 

Muxerji, J.—This second appeal arose under the following wke, 1. 

7E. S. A. 43 of 1929 i z 
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ground that he was likely to dispose of the property on hearing 
of the suit. The suit was not defended. It was decreed so far 
as the prayer for recovery of money went, but was dismissed as 
regards the prayer for injunction. The prayer for injunction was 
obviously a dodge to oust the jurisdiction of the court of small 
causes or to give a right of appeal to the plaintiff if the suit was 
decided against him. In any case by no conceivable means could 
the plaintiff have ever thought of there being a chance of his 
getting an injunction against the defendant restraining him from 
transferring his immovable property, in the very suit in which 
he claimed the money. 

The decree was put into execution and it was transferred for 
execution to the court of the Munsif of Deoria. The court which 
passed the decree was the Munsif of Gorakhpur. 


In the court of the- Munsif of Gorakhpur an objection was 
filed by the judgment-debtor, the present appellant Harbansdeo 
Rai, objecting to the execution, on the ground that it was barred 
by limitation. The Munsif‘held that the execution was not barred 
by time. Ignoring this judgment the judgment-debtor went be- 
fore the Munsif at Deoria and raised the same plea of limitation. 
The Munsif of Deoria held that the application for execution was 
barred by time. The decree-holder thereupon appealed to the 
learned District Judge of Gorakhpur, and the Judge in an elabo- 
rate judgment came to the conclusion that the judgment of the 
Munsif of Gorakhpur, to the effect that the execution was not 
time-barred, was an effective judgment and operated as res judicata, 
and the Munsif of Deoria was, therefore, precluded from com- 
ing to a contrary conclusion. 

Against this judgment of the learned District Judge of Go- 
rakhpur the judgment-debtor filed an application in revision to 
this Court. When the application came up for hearing, the 
judgment-debtor asked that the application might be converted 
into a second appeal. It was accordingly done. 


The first question that arises is whether a second appeal is 
competent. The suit was no doubt one cognizable by the court 
of small causes, being a suit for money to be recovered on foot 
of a simple bond. But it is said that there was the prayer for 
an injunction to be issued against the defendant restraining him 
from transferring his immovable property and thereby hindering 
the execution of the decree. As we have already stated, that was 


as absurd a prayer to be added to a suit for money as could pos- 
sibly have been conceived. It has been held in numerous cases 
decided by this and other High Courts that a jurisdiction of a 
court of small causes (for the matter of that of any other court) 
could not be ousted by adopting any dodge which is capable of 
being discovered. The prayer was not a bona fide one and, if it 
was added, it could not oust the jurisdiction of the court of small 
causes from taking cognizance of the case. No authority is 
needed for such a clear proposition of law, yet the following cases 
may be referred to:—see Chhotu v. Jewabir’, Nerayan Bhaskar v. 
Balaji Bapuji Khot’, Vinayak Gangadber Bhat v. Krisbnarao 
Sakbaram Adbikari* and Harischandra Deo v. Narayan. We are, 
therefore, of opinion that the suit remains a suit for recovery of 
money on a simple money bond and, therefore, a suit cognizable 
by a court of small causes inspite of the fictitious prayer added 
to it. - ; g 

That being our conclusion, we are bound to and do hold that 
no second appeal lay to this Court from a matter arising in the 
execution of the decree. i 


The next point is whether we should not take up, as desired 
by the learned counsel for the judgment-debtor, the matter in 
revision. To this prayer we find this difficulty that the judgment 
complained of is the judgment of the learned District Judge. He 
took cognizance of the matter by way of an appeal and he was 
competent to hear the ppal: His competency to hear the appeal 
not being denied, the whole question remains whether, assuming 
that he made an error in arriving at the conclusion at which he did 
arrive, we can set him right by taking up the matter in revision. 
There was no question of jurisdiction, for the learned District 
Judge had jurisdiction to hear the appeal. He committed no 
irregularity in the matter of hearing the appeal. An error is not 
an irregularity. The utmost that he may have committed was 
an error of judgment, (we do not suggest that he committed an 
error). We hold, therefore, that no revision lies; see I. L. R. 11 
Cal. 6. ni 

In the result we dismiss the appeal with costs. 

+ Appeal dismissed 
-LL R 28 AIL 2353 A L J R. 23 “LL R 21 Bom. 248 
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DATA DIN (Plaintiff) 
versus 
NOHRA (Defendant)* 
Land Revenue Act (III of 1901), Sec. 233-K—Suit for declaration of 
title—Integrity of partition proceedings entirely snaffected—Snit 

not berred. . 

Where plaintiff’s suit for declaration of title did not affect 
the partition or union of mahals and left the integrity of the 
partition proceedings absolutely unaffected, beld, that Sec. 233-K 
of the Land Revenue Act was no bar to the suit. Lal Bebari v. 
Parkali Koer, 18 A. L. J. R. 110 relied on. 

SECOND APPEAL from a decree of Basu Ram UcraH LAL 
SRIVASTAVA, Subordinate Judge of Basti, reversing a decree of 
Basu KrisHNa CHANDRA, Munsif. 

Shiva Prasad Sinba and N. U padbiya for the appellant. 

S. N. Verma for the respondent. 

The judgment of the Court was delivered by 

SEN, J.—This is an appeal by the plaintiffs in a suit for dec- 
laration of title to certain zamindari property and for possession 
in the alternative. The relationship of the parties will appear 
from the following genealogical table:— 


BAIJ NATH 
Ram Auter ah, Bali 
| Ram Sanmukh 
f ] i =Mst. Nohra, (defendant) 


| 
Data Din, plaintif No. 2. Sat Narin, plantuff No. 1. 





Data Din and Sat Narain claimed to be the members of a 
joint Hindu family with Ram Sanmukh, husband of Mst. Nohra 
defendant. They alleged that Ram Sanmukh died in the year 
1918 as a member of the joint Hindu family and that they be- 
came owners of the property which was recorded in his name by 
right of survivorship and that the name of Mst. Nohra was re- 
corded in the revenue papers only by way of solatii causa. ` 

The suit was resisted on the ground that Ram Sanmukh died 
as a member of a divided family, that upon his death his property 
devolved upon his widow by right of inheritance, and that the 
suit was obnoxious to the provisions of Section 233-K of the Land 
Revenue Act. 


~S. A. 860 of 1927 


Save we plaints 4 aecrec, 


The lower appellate court.hag not gone into the question as 
to whether Ram Sanmukh died as a member of the joint Hindu 
family with the plaintiffs, but has reversed the decision of the trial 
court upon the ground that Section 233-K operated as a bar to the 
suit. 

The property in dispute is situate in mauza Anchraul in the 
district of Basti. Certain co-sharers of this mauza -applied for 
partition of their shares in the revenue paying mahal on December 
7, 1921. Proclamation in due course was issued under Section 110 
of the Land Revenue Act against the other co-sharers who did not 


join in the petition, including the parties to the present action. - 


The present plaintiffs applied that a separate patti be formed of 
their share together with the share of Mst. Nohra. Musammat 
Nohra, however, did not join in this application. At a later 
stage,—long after the expiry of the period which was fixed un- 
der the proclamation,—Mst. Nohra applied that her share might 
be formed into a separate patti. The Assistant Collector gave 
effect to this petition and directed a separate patti to et E 
The order of the Assistant Collector was reversed on 

result was that while a separate patti of the share of To Ta 
was formed, the share standing in the name of Mst. Nohra was 
incorporated into the Baqi Manda mahal. 

It is difficult to understand how on these facts, the plaintiffs’ 
claim could be barred by Section 233-K of the Land Revenue 
Act. The declaration which the plaintiffs seek is that they are 
the owners of the property which stands recorded in the name 
of Mst. Nohra. e object of this suit is not to claim any re- 
lief affecting the partition or union-of mahals. If the plaintiffs’ 
claim is allowed, the only result will be that the name of Mst. 
Nohra will be removed from the revenue records and the name 
of the plaintiffs substituted in her place, leaving the integrity of 
the partition proceedings absolutely unaffected, This case is in 
many respects parallel to Lal Bebari v. Parkali Koer. The rule 
of law laid down therein is directly opposed to the view of the 
lower appellate court. 

We hold that Section 233-K of the Lang. Revenue Act is no 
bar to the suit. 

The result is that we allow the appeal, set aside the decree 
of the lower appellate court and remand the case to that court 
for disposal of the ap on the merits. Costs here and hitherto 
should abide the , 


‘ Appeal allowed 
Is A L J. R 110 
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SALIG RAM (Defendant) 
versus 
LACHMI PRASAD and oTHERs (Plaintiffs)* 


Provincial Insolvency Act (Act III of 1907), Sec. 18, Cl. (3) and 
Sec. 47—Decree passed by insolvency conrt—When without juris- 
diction—Proceedings against stranger to bankruptcy for recovery 
of money due from bim for breach of obligation to insolvent—Not 
a proceeding under the Insolvency Act. 


With a view to defeat or delay creditors the decree-holders 
sold their decrees to A in 1911. The decrees were put into 
execution and in July 1912 A intimated that as he had received 
the decretal amounts, execution should be struck off. The decree- 
holders were, subsequently, declared insolvents. ` Later on, at 
the instance of the Official Receiver, the District Judge, holding 
the sale to be fictitious, directed that the property should be 
transferred to the Receiver. An appeal from this order was 
dismissed by the High Court. Some years afterwards, on an 
application by the Receiver for a process against A for recovery 
of the amount realized by A from the original debtors of the in- 
. solvents, notice was served on A but as he did not appear, an 
ex parte decree was passed against him for a certain sum from 
the insolvency court. The Receiver having sold this decree 
to one B, latter got some property attached in execution. There- 
upon the sons of A sued for a declaration that the property 
attached was joint ancestral pro , that the decree was collu- 
sive and that 2|3rds share of plaintiffs was not liable to sale. 
The Receiver was not impleaded. The trial court decreed the 
suit. Held, that the court of insolvency was not competent 
under Sec. 18, Clause (3) to pass a decree against A. 

Where a third person, who has’ been placed in a position to 
realize certain decretal amounts on of another upon the 
understanding that the money realized should be held for the 
use of the original creditor, embezzles the said money, he places 
himself under a legal liability to recoup the amount. The 
liability springs from a tortious breach of an obligation and 
the breach is actionable. The liability of a person to recoup 
the money cannot be treated as amounting to his being in 
possession or custody of any property belonging to the insolvent. 

The jurisdiction of the insolvency court is narrow and limited 
and is subject to the provisions of the restricting sections in- 
cluding Sec. 18, cL (3). 

A proceeding initiated against a stranger to the bankruptcy 
for recovery of money due from him for breach of obligations 
to the insolvent is not a proceeding under the Act. 

APPEAL under Section 10 of the Letters Patent from a 


judgment of the HoN’BLE Mr. JUSTICE SULAIMAN, Hon’BLE MR. 


*L. P. A. 104 of 1927 


Peary Lal Banerji for the appellant. 
A. P. Bagchi for the respondents. 
The judgment of the Court was delivered by 


SEN, J.—Ramanand and Naurangi held two decrees against 
Abdur Rahman and Chhabraji Kuer in suits Nos. 144 and 38 
of 1910. The decree-holders were in considerable financial 
difficulty about this time. They sold the decrees to Ram 
Charan, defendant No. 1, who is the father of the plaintiffs, 
on August 31, 1911. The assignment was clearly a cloak to 
defeat or delay creditors and was not intended to be a genuine 
sale for consideration. ‘The decrees were put into execution and 
in July 1912 Ram Charan intimated that he had received the 

tal amounts in their entirety and prayed that the execution 
cases be struck off in full satisfaction. 

Ramanand and Naurangi applied for bankruptcy on 
October 8, 1913. They were adjudicated insolvents on August 
26, 1914. 

The official receiver applied to the learned District Judge 
in insolvency that the assignment of the decrees was a colourable 
transaction, that it was fictitious, was without consideration and 
was a mere device to defraud the creditors. He prayed for the 
annulment of the transfer. On July 3, 1916 the learned District 
Judge granted the application, holding that the sale was a ficti- 
tious transaction and fe further directed that the property should 
be transferred to the receiver. There was an appeal to this Court 
{rom the order of the District Judge but the appeal was dis- 
missed and the order upheld, (vide I. L. R. 39 All. 633). 


It appears that the receiver came to know sometime in 1918 
that Ram Charan, the assignee, had realised the decretal amounts 
from the original debtors of the insolvents. He applied for a 
process against Ram Charan for recovery of Rs.1909 with interest. 
Notwithstanding due service of notice, Ram Charan did not 
appear and the result was that an ex parte decree was passed 
against Ram Charan for Rs.1,969-10-9 from the insolvency 
court on May 28, 1919. : 

The Official Receiver sold this decree to Saligram, defendant- 
appellant, for Rs.1,000 on March 17, 1921. Saligram got the 
decree transferred to Azamgarh. In execution of this decree he 
got some property attached. , 

The present suit was instituted by Lakshmi Prasad and 
Bishun Ram, the two sons of Ram Charan, for a declaration 
that the property sought to be attached was joint ancestral pro- 
perty, that the decree sought to be executed was collusive and 
fraudulent and that the two-third share of the plaintiffs was not 
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spils 


liable to sale in execution of the simple money decree obtained 
by the Official Receiver from the court of the insolvency. 


The Official Receiver was no party to the suit. The main 
contestant was Saligram, the defendant-appellant, who pleaded 
that the decree was validly passed and could be enforced against 
the property in dispute. 

The first court held that the decree, dated May 28, 1919, 

by the insolvency court, was wtra vires and therefore a 
nullity. It decreed the plaintiffs’ suit. 

On appeal to this Court the Bench, which heard the appeal, 
differed. One of the learned Judges was of opinion that the 
insolvency court had wide and extensive powers and it was within 
the competence of that court to pass the decree which is now 
impugned by suit and that there was no valid ground for setting 
aside the decree at the instance of the sons of the judgment- 
debtor. He was for allowing the appeal and dismissing the suit. 


Mr. Justice Sulaiman agreed with the decision of the court 
below that the decree was passed by a court without jurisdiction. 
The result was that his judgment prevailed and the appeal was 
liemissed 


The present appeal is under Section 10 of the Letters Patent 
from the judgment of Mr. Justice Sulaiman. 


We are clearly of opinion that the judgment appealed 
against is correct and ought to be affirmed. The sole and vital 
question in the case is whether the court of insolvency had juris- 
diction to pass the decree dated May 20, 1919, against Ram 
Charan, the father of the plaintiffs. 


The question has to be determined with reference to the 
provisions of Provincial Insolvency Act (Act II of 1907) which 
was then in force. 


Under the aforesaid Act, the court of insolvency had a 
limited jurisdiction and did not possess the same powers as a civil 
court of ordinary jurisdiction. It ought to be remembered that 
Ram Charan was a stranger to bankruptcy. It is a debatable 
question whether the bankruptcy courts in this country possessed. 
any jurisdiction under Act IU of 1907 over any person who was 
a stranger to bankruptcy. The insolvency court in passing a 
decree against Ram Charan presumably acted under Section 18 
of the Insolvency Act which enacts:— 


(1) The court may at the time of order of adjudication, 
or at any time afterwards, appoint a receiver for the property 
of the insolvent, and such property shall thereupon vest in such ` 
receiver i 

(3) Where the court appoints a receiver, it may remove 
the person in whose possession or custody any such property 
as aforesaid is {Írom the possession or custody thereof; 


certain decrees to Ram Charan in August, 1911. The latter 
realised the decretal amount in 1912. It is admitted by Saligram 
appellant, in his deposition dated October 9, 1924, that Ram 
Charan, after realising the amount, applied it partly towards 
the payment of debt incurred in the marriage of his daughter, 
partly towards his business and partly towards the payment of 
revenue. The insolvent may charge Ram Charan with a flag- 
rant breach of trust and with misappropriation of the money 
which belonged to him. The remedy of the insolvent lay 
by a suit against Ram Charan in the civil court of ordinary 
jurisdiction for the refund of the money which Ram Charan 
had converted to his own use. It is ear, however, that in 
1919 Ram Charan had not “in his possession or custody any 
property belonging to the insolvent”. 

Where a third person, who has been placed in a position to 
realise certain decretal amounts on behalf of another, upon the 
understanding that the money realised should be held for the use 
of the original creditor, embezzles the said money, he places him- 
self under a legal liability to recoup the amount. The liabili 
springs from a tortious breach of an obligation; and the brea 
is actionable. The liability of a person to recoup the money 
cannot be treated as amounting to his being in. possession or cus- 
tody of any property belonging to the insolvent. 

e court of insolvency therefore was not competent under 
Section 18, Clause (3) to pass a decree against Ram Charan. 

It has been contended however that the insolvency court 
had, under Section 47 of the Act, the power to pass the decree 
now in controversy. Section 47,-Clause (1) provides as follows: — 

Subject to the provisions ofthis Act, the court in regard to 
the proceedings under this Act, shall have the same powers and 
shall follow the same procedure as it has and follows in the 
exercise of original civil jurisdiction. 

As we have indicated above, ‘the jurisdiction of the insolvency court 
is narrow and limited. It is “subject to the provisions of this Act” 
which means that it is subject to the provisions of the restricting 
sections including Section 18, Clause (3). Further, its powers 
have got to be exercised “in regard to proceedings under this Act”. 
A proceeding initiated against a stranger to the bankruptcy for re- 
covery of money due from him for breach of obligation to the 
insolvent is not a proceeding under this. Act. Section 47 of the 
Act is therefore not helpful to the appellant but goes against him. 

It follows that the insolvency court had no jurisdiction to pass 
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any decree against Kam Charan under Urder ZV, NUE iv or Wi- 


der 21, Rule 31 of the Code of Civil Procedure. 


Our attention was called to numerous rulings. We do not 
think it necessary to refer to them because they do not touch the 
point in issue. - 

We hold that the decree dated May 20, 1919 was passed by a 
court without jurisdiction and that in the execution of the said 
decree the property in dispute cannot be touched. 


We dismiss the appeal with costs. 
Appeal dismissed 


JHANDU MAL ann Sons (Applicant) 
versus 


THE OFFICIAL LIQUIDATORS OF THE DEHRA DUN 
MUSSOORIE ELECTRIC TRAMWAY COMPANY, 

; LIMITED (Opposite party)* 

Negotiable Instruments Act, Secs. 27 and 89—Pronussory notes signed 
by managing agent of company not duly authorized to do so— 
Whether company lishle—Form in which promissory notes to be 
diawn up to ale company Hable. 

Where before appellant-company had gone into liquidation, 
two promissory notes had been signed by its managing agent, A, 
and below his signatures on the said notes appeared the words 
“Managing Agent, Dehra Dun Electric Tramway Co. Ltd.” and 
the Articles of Association of the Company gave no power to 
the managing agents to make promissory notes on behalf of the 
Company, beld, (1) that even if A had acted in the proper 
form, which would have bound the Company, the Company 
was not bound because A was not the authorized agent of the 
Company for this purpose. 

(2) That the form in which the two notes were drawn up 
precluded the appellant from making the Company liable on 
those two notes. Sree Lal Mangtu Lal v. The Lister Antiseptic 
Dressing Co. Lid., L L. R. 52 Cal. 802 followed. Chapman v. 
Smethurst, [1909] 1 K. B. 927 distinguished. 

Appr under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. Justice ASHWORTH. 

Iqbal Abmad, Peary Lal Banerji and Hazeri Lal Kapoor for 
the appellant. 

Kailas Nath Katju and Bhagwati Shankar for the respondent. 


The judgment of the Court was delivered by 
BENNET, J.—This is a Letters Patent appeal from a judgment 
of the learned Company Judge, dismissing the claim of the appel- 
lant-applicant, Messrs. Jhandoo Mal and Sons, through Lala Bool 
*L, P. A. 175 of 1928 


Vuauu. Lue appeuant put in a petition on August 3, 1928 to the Cava. 
learned Company Judge, containing certain items of claim Nos. 1 Gag 
to 9 amounting in all to Rs.6,490-7-0. Of these items the order __ 
of the Company Judge deals with items 1 to 4, which are claims ras Mat 
by the appellant on two promissory notes of November 7, 1924 © oo 
and November 21, 1924. These promissory notes are signed by Tm Orrua 
Mr. T. B. Gilani, and below his signature there appear on one pro- Toumaroni 
missory note the words “Managing Agent, De Dun Electric Duma Dun 
Tramway Company Limited”. On the other promissory note be- Musoone 
low the signature of Mr. Gilani the words written are “Agent, 
Dehra Dun Mussoorie Electric Tramway Company Limited”. The cot. 
learned Company Judge has held that the Dehra Dun Mussoorie —— 
Electric Tramway Company Limited, now in liquidation, are not ‘ 
rendered liable by these promissory notes. It is contended on be- 
half of the a that this decision is incorrect. Under Sec- 
tion 27 of the Negotiable Instruments Act 
Every person ‘capable of binding himself or of being bound, 

as mentioned in Section 26, may so bind himself or be bound 

by a duly authorized agent acting in his name. 
Under Section 89 of the Indian Companies Act 

a promissory note shall be deemed to have been made on behalf 

of a company if made . ’ in the name, or by, or on behalf 

or on account of, the company by any person acting under its 

authority, express or implied. 
The first thing, therefore, which the appellant has to show is that 
Mr. Gilani was the authorised agent of the company for the pur- 
pose of making promissory notes within the language of Section 
27 of the Negotiable Instruments Act, or that he was acting 
' under the authority of the Company, express or implied, as laid 
down in Section 89 of the Indian Companies Act. The appel- 
lant has been unable to satisfy us on these points. He has re- 
ferred to the memorandum of association of the com y, clause 
(4), which merely states that one of the objects of the company 
is to make promissory notes, It is not stated that the managing 
agents are to make these promissory notes. In the articles of 
association, Paragraphs 120 and 121 power is given to the manag- 
ing agent to make contracts and sign receipts on behalf of che 
company; but there is no power given to the managing agent 
to make promissory notes on behalf of the company. It accord- 
ingly follows that Mr. Gilani is not shown to be the duly autho- 
rised agent of the company for the p of making promissory 
notes. Accordingly, therefore, even if Mr. Gilani’ had acted in 
the proper form, which would have bound the company, the com- 
pany is not bound because Mr. Gilani was not the authorised agent 
of the-company for this purpose. The next point in this con- 
nection is whether the form employed in the promissory note 
would bind the company if Mr. Gilani had been duly authorised . 
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to bind it. Reference has been made to several cases and the 
appellant relied on Chapman v. Smetburst’. In that case the pro- 
missory note was signed by “J. H. Smethurst’s Laundry and Dye 
Works, Limited, J. H. Smethurst, Managing Director”. It was 
held that the company was bound by this promissory note. But 


Tux Orricia that promissory note is easily distinguished from the two promis- 
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sory notes in the present case, because in Chapman v. Sınethurst 
the name appearing as the maker of the promissory note was 
the name of the company, and J. H. Sethu Managing Di- 
rector, merely signed below the name of the company to show 
which official signed the name of the company. On the contrary, 
in the present case the name of the maker of the promissory note 
is Gilani, and the words appended after his name are mere des- 
cription of Gilani. In Sree Lal Mongtu Lal v. The Lister An- 
tiseptic Dressing Company Limited’ a hundi was drawn in favour 
of a firm “M. and Sons” and was endorsed twice by them “M. 
and Sons” and “M. and Sons” “managing agents L. A. and Co.”. 
It was held that the company “L. A. and Co.” were not bound 
by this promissory note, and that the words “managing agent 
L. A. and Co.” were merely description of M. and Sons. That 
case is practically the same as the present case, and following that 
ruling we hold that the form in which the two promissory notes 
were drawn up precludes the appellant from making the com- 
pany liable on these two promissory notes. 

The next point in regard to which we have been addressed 
is about that portion of the order of the learned Company Judge 
which states 

accordingly I direct that the costs in the Calcutta case incurred 
or that will properly be incurred by the company in liquidation 
shall be borne by Messrs. Jhandoo Mal and Sons according to 
the compromise. 
This compromise between the parties in Calcutta dated July 5, 
1928, stated in Paragraph 9(f) as follows:— 

That the costs incurred by the parties in Calcutta High Court 
will be decided as payable to and by the parties according to 
the order of this Hon’ble Court. 

It is admitted that “this Hon’ble Court” refers to the Alla- 
habad High Court in which this application was made. Objec- 
tion is taken on behalf of the appellant that the official liquida- 
tor claims a large sum as his travelling expenses to Calcutta, It 
is denied on behalf of the official liquidator that any such claim 
has been made, and we consider that when the application for 
costs is actually made to the learned Company Judge, it will be 
a matter for him to decide. The order of the Company Judge 
before us is, in our opinion, in accordance with the term 9(f) 
in the compromise between the parties. . 

1[1909] 1 K. B. 927 4 L R. 52 Cal 802 


A. L. J. R. HIGH COURT 1055 


The order of the learned Company Judge before.us deals Gm 
with items 1 to 4 only in the application of August 3, 1928, and  Īs3o 
does not deal with items Nos. 5 to 9 in that application. On those — 
items we express no opinion, and it will be for the learned Com- apr 
pany Judge to decide those items if application is further made ms 
to him on the subject. Accordingly we dismiss this appeal with Tas Orricar 
costs. LiguipaToas 

Appeal dismissed perms Dun 
Mussooaia 
Evscrric 


TRAMWAY 
Co. Lro. 





Bexast, J. 


BACHU LAL AND orners (Defendants) a 


versus 1339 


DHARAM DEO LAL anp orHers (Plaintiffs) * March 12 
Agra Tenancy Act (II of 1901), Sec. 253—Order in remand by Dis- Dara, J. 
trict Judge—No revision lies. an 
An order in remand by a District Judge is not open to re- 
vision by the High Court under Sec. 253 of the Agra Tenancy 
Act. 


Dwarks Prasad v. Ojba Dariso Singh, [1929] A. L. J. R. 863 
referred to. 

The provisions of Sec. 253 of, the Tenancy Act are not identi- 
cal with those of Sec. 115 of the Civil Procedure Code. 

Crvm Revision from an order of H. P. Verma Esq., Dis- 
trict Judge of Ghazipur. 

Jwala Prasad Bhargava for the applicants. 

K. Verma for the opposite parties. 

The following judgment was delivered by 

Dara, J—In my opinion no revision lies. The only power 
of revision given to the High Court is by Section 253 of the Agra 
Tenancy Act. 

The High Court may call for the record of any suit or appli- 
cation which has been decided by any subordinate revenue court 
and in which an appeal lies to the District Judge and in which 
no appeal lies to the High Court and if such subordinate reve- 
nue court appears: i 

(s) to have exercised a jurisdiction not vested in it by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, the High Court may pass such 

*Civ. Rev. 367 of 1929 ° 
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order'in the case as it thinks fit. 4. 14 . 
_In the present case the District Judge has made a remand un- 


. der Order 41, Rule 23 to the Assistant Collector and this order in 


remand is sought to be revised by this Court. Previously it appears 
that counsel’ made an attempt to lodge an appeal from such an order 
just as on the civil side an appeal from an order is permitted 
under the Code of Civil Procedure. It was pointed out by a 
Bench of this Court in Dwarka Prasad v. Ojba Dariao Singh’ that 
no such appeal lay.- When it has been held that an appeal did 
not lie an application in revision is being attempted. The pro- 
visions of Section 253 do not cover an order in remand passed 
by a District Jud The court of a District Judge is not a re- 
venue court as ell copes from the description of grades of court 
given in the Act from Section 234 to Section 239. The courts 
of Assistant Collectors and Collectors are those understood by 
the term ‘subordinate revenue court’ in Section 253. A com- 
mentary was shown to me in which the commentator was of 
opinion that an order in remand by a District Judge would be 
open to revision by the High Court. The commentator appears 
to me to have been misled by the identity of grounds as to revi- 
sion in Section 253 with the -grounds of revision in Section 115 
of the Code of Civil Procedure. I do not think however that the 
provisions of Section 253 are identical with those of Section 115 
of the Code of Civil Procedure. There can be no doubt as to 
the language of the Section. First of all reference is made to a 
decision by a subordinate revenue court in which an appeal lies 
to the District Judge. The power of revision is given with res- 
pect to the decision of such subordinate revenue court and not 
with respect to the decision of the District Judge on appeal from 
the decision of any subordinate revenue court. It appears that 
the legislature contemplated :that the matter should wait until 
there was a final decision. There is permitted an appeal from 
an appellate decree of a District Judge under Section 246 of the 
Act. ; i i 
This application is dismissed with costs. , 
Application dismissed 


*[1929] A. L J. R, 863 


NATHU RAM (Plaintiff) 
versus 

GANGA BUX alias GANGA PRASAD (Defendant)* 
Civil Procedure Code (Act V of 1908), Or. 47, R. 1 and Or. 47, R. 8— 
Review of judgment—Time-berred application—Admission of, 
without determining question of limitation and without determin- 
ing whether the requirements of Or. 47, R. 1 of Civil Procedure 
Code bad been fnifilled—Order passed irregular and possibly witb- 
out jurisdiction—Provisions of Or. 47, R. 8, imperative. 

The lower court admitted an application for review of judg- 
ment made beyond the statutory period of limitation on the 
ground of fraud, without determining the question of limitation 
and without determining as to whether the alleged fraud was 
established and constituted ‘other sufficient reason’ within the 
' meaning of Or. 47, R. 1 of the Code of Civil Procedure. After 
` accepting the review the court dismissed the suit against’ the 
! applicant for review. Held, that the order passed by the court was 

not only irregular but possibly without jurisdiction, and the 
entire proceedings consequent on such review must be set aside 

. as of no legal consequence. 

If the applicant succeeded in getting over the bar of limita- 

! tion and also in establishing a case under Or. 47, R. 1 of the 

\Code, the court was bound under Or. 47, R. 8 of the Code to 

make a note in the register that the application for review 

had been granted. 

\ Janki Prasad v. Parmeshwer Din Pende, 29 I. C. 975 relied 
oy. Krishna Swemi Pani Konder v. Rema Swami Chettiar, I. 
L\R. 41 Mad. 412 «pproved. 

Crvi Revision from an order of Basu GOPAL CHAND 
SHARMA, ‘Second Subordinate Judge of Cawnpore. 

Shombhu Nath Seth for the applicant. 

Uma Shankar Bajpai and G. S. Pathak for the opposite party. 

The following judgment was delivered by 

SEN, J.—Nathu Ram sued Sunder Lal, Ganga Bux and Ram- 
adheen in the court of small causes at Cawnpore for recovery 
of Rs.267., Notice of the claim could not be served upon Ram- 
adheen anc, he was exempted. ‘Sunder Lal and Ganga Bux, in 
spite of service of summons, did not contest the claim and an 
ex parte de:ree was passed against them on January 6, 1928. 

On December 5, 1929, Ganga Bux applied to the court for 
setting aside the ex parte decree under Order 9, Rule 13 of the 
Code of Ciyil Procedure. Notice of this application was given 

*Civ. Rev. 35 of 1930 
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On that date Ganga Bux applied to the court that as there were 
technical defects in his application, the same should not be treated 
as one under Order 9,-Rule 13 of the Code of Civil Procedure 
but should be considered as one for review of judgment under 
Order 47, Rule 1 of the Code of Civil Procedure. 


The court accepted this petition. It may be noticed here 
that the period of limitation for the review of a judgment by a 
provincial court of small causes is fifteen days from the date of 
the decree or order under Article 161 of the Indian Limitation 
Act. 


On December 21, 1929 a formal application was put in for 
extending the period of limitation upon the ground of fraud. 
It was stated therein that the plaintiff, in consideration of the 
receipt of Rs.50 paid to him by the defendant, had agreed to 
exempt him from the action and that he had been assuring the 
defendant from time to time that he had exempted him from the 
claim and that there was no outstanding decree against Hm. 
The defendant averred that it was not till January 2, 1930, when 
the amin appeared with a writ of attachment, that he cams to 
know that the decree had been obtained by the plaintiff against 
him for the entire amount, on January 6, 1928. Upon these 
grounds the defendant prayed that the period for the application 
for review of judgment be extended. 


The original application under Order 9, Rule 13 of the Code 
of Civil Procedure, made on December 5, 1929, was accompanied 
by an affidavit but not the application dated December 21; 1929. 
No notice of this application appears to have been giver to the 
plaintiff. The learned Judge of the court of small cause did not 
initially or even at a subsequent stage of the case detemine the 
question of limitation which was a vital question in the case. It 
has accepted the review and dismissed the suit against Ganga 


Bux. 


In Krishna Swami Pani Kondar v. Rama Swami Clattiar’ the 
Judicial Committee observed f 
that the admission of ån appeal after the period d limitation 
has expired, deprives the respondent af a valuabe right by 
putting in peril the finality of the order in his f:vour 
Where an appeal had been preferred after the expiry a the period 
of limitation and was admitted by the court “subject to any ob- 
jections which might be taken at the hearing” ther Lordships 
condemned this procedure in the following tepms:—. 
Their Lordships therefore desire to impress on “he courts of 
India the urgent expediency of adopting in place of this prac- 
tice a procedure which will secure at the stage of admission, 
L L R 41 Mad. 412 ! ' 


: 


The period of limitation prescribed in the Second Schedule 
must necessarily be arbitrary. The reason for providing a shorter 
period of limitation for review of judgment in small cause courts 
suits may be two-fold:—(1) The expediency that the cloud of 
uncertainty as to the legality or enforcibility of the claim in petty 
cases ought not to be allowed to continue for a very long time 
and (2) In cases before the courts of small causes, where the re- 
cord of the pleadings and of the evidence is more or less imper- 
fect, the Judge may have greater difficulty in remembering the 
facts and circumstances of the case after fifteen days than within 
fifteen days. 


Ex facie, the application for review of judgment was made 
beyond time. A legal duty was cast upon the Judge to deter- 


mine the question in the first instance as to whether there was 
sufficient cause for extending the period of limitation under Sec- 
tion 5 of the Indian Limitation Act. Where the court below 
in an application for review, which is prima facie time-barred, 
without determining the question of limitation proceeds to ad- 
mit the application for review, the order passed by the court is 
not only irregular but possibly without jurisdiction. If a re- 
view, as apparently time-barred, is admitted without cause being 
shown for the delay, the entire proceedings consequent on such 
review must be set aside as of no legal effect. This view was 
taken by this Court in Janki Prasad v. Parmeshwar Din Pande’ 
the facts of which bear a close resemblance to the present case. 


Where sufficient cause had been shown for enlarging the 
time, the application for review ought to have been admitted as 
such. But the court ought to have addressed itself to the next 
question, namely, whether any grounds of review had been made 
out under Order 47, Rule 1 of the Code of Civil Procedure. Re- 
view is not sought in this case on the ground of discovery of new 
and important matter or evidence which after the exercise of due 
diligence was not available to the applicant when the decree was 
passed, nor on account of any mistake or error apparent on the 
face of the record. ‘The applicant pleads fraud. It was for the 
court below to determine as to whether the alleged fraud was 
established and constituted “other sufficient reason” within the 
meaning of Order 47, Rule 1 of the Code of Civil Procedure. 
The court has not determined the vital issues either in their order 
of sequence or in any order at all. The points have been left 


undecided and yet 2 review has been granted. 
29 L C 975 
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If the applicant succeeded in getting over the bar of limita- 
tion and also in establishing a case under Order 47, Rule 1 of 
the Code of Civil Procedure, the court was bound under Order 47 $ 
Rule 8 of the Code of Civil Procedure to make a note in the re- 
gister that the application for review had been granted. The 
court then could either at once rehear the case or make an order 
in regard to the hearing as it thought fit. There are no materials 
before this Court to determine as to whether the requisition con- 
tained in Order 47, Rule 8 of the Code of Civil Procedure had or 
had not been complied with. The order-sheet is silent on this 
point. 

The procedure adopted by the court below is open to serious 
criticism on the grounds indicated above. The initial issue as 
to limitation remains untried. No attempt is made to determine 
whether any grounds for review have been made out and whe- 
ther the grounds alleged and proved fulfil the requirements of 
Order 47, Rule 1 of the Civil Procedure Code. It is manifest 
therefore that there has been no proper trial and the case must 
go back. 


I allow the application for revision, set aside the order of the 
court below and remand the case to the court of small causes at 
Cawnpore with direction to readmit it under its original number 
and dispose it of according to law. Costs here and heretofore 
shall abide the event. Costs in this Court will include fees on 
the higher scale. 


Application allowed 


t 


‘ BHAGWATI PRASAD (Applicant) 
versus ` 
MUZAFFAR HUSAIN (Opposite party) * 
Linutation Act (IX of 1908), Sec. 21(2)—Money borrowed sunder 


joint contract—Payment of interest by one of the contracting 
berties—W ben limitation not saved against other contracting perty. 
Where money is borrowed by several persons under a joint 
contract, the payment of interest by one of the contracting 
Parties cannot be available to the creditor to save limitation 
against the other contracting party. - 


Crv Revision from an order of L. D. Josen Esq., Judge, 
Small Causes Court of Meerut. 


K. Verma for the applicant. 
M. A. Aziz for the opposite party. 
*Ciy. Rev. 17 of 1929 


Muzattttar Hysain and Jamil Husain were the heirs of Mt. Himaiti. 
Jamil Husain was already a defendant in the suit. The name of 
Muzaffar Husain was brought on the record by an order of the 
court dated September 13, 1928. `` ‘ 


On June 30, 1925, Jamil Husain paid Rs.25 towards interest 
on the promissory note, and the fact of the payment was endorsed 
by him on the back of the document. He stated therein that he 
paid Rs.25 as interest both for himself arid for Mst. Himaiti Jan, 
who was a pardanashin lady. int 

Jamil Husain denied that he had paid Rs.25 towards interest. 
Muzaffar Husain contested the suit on the ground that the claim . 
against him was time-barred and that no payments towards in- 
terest had been made by Mst. Himaiti. The learned Judge of the 
court of small causes held on the evidence that Rs.25 was paid by 
Jamil Husain towards interest. He, however, held that this pay- 
ment did not bind Mst. Himaiti and consequently the claim against 
Muzaffar Husain was time-barred. . It is against the order of the 
learned small cause court Judge dismissing the suit against Muzaffar 
Husain that the present application for revision has been filed. 


Section 20 of the Indian Limitation Act provides that 
where interest on a debt. is, before the expiration of the 
prescribed period, paid as such by the person liable to pay the 
debt . . or by his agent duly authorized in this be- 
half . a fresh period of limitation shall be computed from 
the time when the payment was made. 


An explanation has been added to the provisions of Sections 19 
and 20 of the Limitation Act by the enactment of Section 21. 
Clause 2 of Section 21 provides that 


nothing in the said sections renders one of several joint con- 
tractors, partners, executors or mortgagees chargable by reason 
only of a written acknowledgment signed or of a payment made 
by, or by the agent of, any other or others of them. 
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There does not appear to have been any privity between 
Mst. Himaiti and Jamil Husain. Musammat Himaiti does not 
derive title through Jamil Husain. He was not an agent duly 
authorized by Mst. Himaiti to pay interest to the creditors on the 
amount secured by the promissory note. Reliance has been placed 
upon the endorsement on the back of the promissory note, the 
material portion of which has already been set out above. The 
said endorsement is no more than an admission on the part of 
Jamil Husain that he was authorized by Mst. Himaiti to make the 
payment on her behalf and that the payment was made both for 
himself and her. Under Section 21 of the Indian Evidence Act ad- 
missions are relevant and may be proved as against the person who 
makes them. The said admission cannot be used in evidence 
against Mst. Himaiti or her legal representatives. Where money 
is borrowed by several persons under a joint contract, the payment 
of interest by one of the contracting parties cannot be available to 
the creditor to save limitation against the other contracting party. 
This is clear from Section 21(2) of the Indian Limitation Act. 
We have already noticed that in making the payment Jamil Hu- 
sain was not the authorized agent of Mst. Himaiti. Under the 
circumstances, the said payment cannot be made use of by the 
‘creditor so as to extend the period of limitation against Mst. 
Himaiti or her legal representatives. We are of opinion that the 
case has been properly decided by the court below. We dismiss 
this application with costs. 

Application dismissed 


ABDUL RAUF KHAN (Purchaser) 
versus 
QAMRUNNISSA (Judgment-debtor) 


j Chil Procedure Code (Act V of 1908), Proviso to Or. 21, R. 90— 


Addition made by High Court—Effect of—Application must be 
based on grounds other than those which could have been taken 
on or before the date on which the sale proclamation was drawn 
#p—Civil Procedure Code, Or. 21, R. 69(1) and (2)—Adjourn- 
ment of sale must be to a specified date end bour. 

Sale was fixed originally for January 18, 1928 and the usual 
proclamation for sale had been issued and the estimated price was 
entered in it. The usual notice had been issued to judgment- 
debtor but she did not question the accuracy of the proclama- 
tion sale. Subsequently she got an order of the court post- 
poning the sale and the sale took place on the adjourned date 
for a price slightly above the estimated price. Judgment- 
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properiy announced and that the property was sold tor just 
over half the value assessed by the commissioners. Held, in 
revision: (1) that the addition made by the High Court to the 
proviso to Or. 21, R. 90 is not to the substantive rule itself and 
it does not debar the judgment-debtor from showing that subs- 
tantial injury has been caused.on account of some other irregu- 
larity. All that it prevents him from doing is to base his appli- 
cation on the ground that the low estimate in the proclamation 
sale was in eee material irregularity. 

(2) Even if the Judge has committed an error of law in 
arriving at his conclusion the High Court could not interfere 
in revision. 

Although when a sale is adjourned for a period not longer than 
fourteen days no fresh proclamation need be issued under Or. 21, 
R. 69(2), the adjournment must be to a specified day and hour 
under R. 69(1). If there is no announcement of the specified 
day and hour to which the sale is adjourned, the court may come 
to the conclusion that there has been 2 material irregularity. 
Babu Ram v. Inensullab, 25 A. L. J. R. 302 and Rup Kishor v. 
Collector of Etab, A. I. R. 1929 All. 948 relied on. 

Cv REVISION from an order of P. C. PLOWDEN Esq., Dis- 
trict Judge of Bareilly. - 

M. A. Aziz for the applicant. 

Uma Shankar Bajpai and G. S. Pathak for the opposite party. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an application in revision from an 
order setting aside a sale on ap The sale was fixed originally 
for January 18, 1928 and the usual proclamation for sale had been 
issued. The estimated price given in it was Rs.2,350. The usual 
notice had been issued to the judgment-debtor but she did 
not appear to question the accuracy of the proclamation sale. 
She got an order of the court postponing the sale to January 26, 
1928. The sale took place on the last mentioned date and the 
property was sold for Rs.2,550, eg., for a price slightly above 
the estimated price. The judgment-debtor applied under Order 
21, Rule 90 for setting aside the sale on the ground of material 
irregularity and substantial injury by reason of it. The first 
court dismissed the application holding that neither the one nor 
the other was proved. ‘The judgment-debtor preferred an appeal 
to the District Judge who appointed two commissioners to value 
the property. Their report was that the house in question was 
worth Rs.4,000. The learned Judge in his order remarked that 


Nome a 


Sulaiman, J. 


the postponment was not properly announced and that the house 
was reported to be worth Rs.4,000. The order is very brief and 
might well have been fuller. But there is no doubt that what 
the learned Judge meant was that there was an irregularity, in- 
asmuch as the postponment of the date of sale had not been pro- 


_ perly announced and property worth Rs.4,000 was sold for just 


over half that amount. 


In revision the learned advocate for the applicant first 
contends that it was not open to the judgment-debtor to allege 
that the property was worth more than the estimated amount 
given in the proclamation sale: For this contention he relies on 
the language of the addition made by this High Court to the 
proviso to Order 21, Rule 90, under which no application is to 
be entertained upon any ground which could have been taken 
by the applicant on or before the date on which the sale procla- 
mation was drawn up. Obviously the application referred to is 
the application for setting aside the sale on the ground of material 
irregularity or, fraud in publishing or conducting it. ‘The addi- 
tion is to the proviso and not to the substantive rule itself. It 
therefore does not debar the judgment-debtor from showing that 
substantial injury has been caused on account of some other irre- 
gularity. All that it prevents him from doing is to base his appli- 
cation on the ground that the low estimate in the proclamation 
sale was in itself a material irregularity. 

Although the learned Judge’s order is not clear, he obviously 
was of the opinion that it was not properly announced that the 
sale would take place on January 26, 1928. Although when a 
sale is adjourned for a period not longer than fourteen days no 
fresh proclamation need be issued under Order 21, Rule 69(2), 
the adjournment must be to a specified day and hour under Rule 
69 (1). If there is no announcement of the specified day and 
hour to which the sale is adjourned the court may come to the 
conclusion that there has been a material irregularity. Babu 
Rem v. Inamullab’ and Rup Kishor v. Collector of Etab’. 

Even if.the learned Judge bas committed an error of law in 
arriving at his conclusion we cannot interfere with his order in 
revision. The application is accordingly dismissed with costs. 

Application dismissed 
. 25A L J.R 302 "aA, IL R. 1929 AIL 948 
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GAMBHIR SINGH AND ANOTHER (Applicants) 
‘ versus 
SURENDRA SINGH AND ANOTHER (Opposite parties )* 

Agia Tenancy Act (II of 1901), Sec. 248(3) and Sec. 243—Snit for 
arrears of rent—Proprietary right in issue—Suit dismissed by Assis- 
tent Collector—A ppeal—Suit remanded by Collector under Or. 41, 
R. 23 of the Cwil Procedure Code—Whetber appeal lies to the 
District Judge. : 

Where a suit for recovery of arrears of rent was dismissed by 
an Assistant Collector on the ground that plaintiffs had no rights 
in the sir land, but, on appeal, the Collector, holding that plaint- 
iffs and zamindar-defendants were jointly proprietors.of the sir 
land and that, therefore, plaintiffs were entitled to sue, remanded 
the suit under Or. 41, R. 23 of the Civil Procedure Code, beld, 
that an appeal lay from such appellate decree of the Collector to 
the District Judge, under Sec. 243 of the Tenancy Act. 

Section 249 of the Tenancy Act should be read in reference to 
the heading above Sec. 247. An appeal is prohibited from an 
order passed in appeal from another order and not from an order 
passed in appeal from a decree. 

Crm. REVISION from an order of D. C. Hunter Esq., 
District Judge of Moradabad. 

R. K. Maleviys for the applicants. 

G. Agarwala for the opposite parties. 

The following judgment was delivered by 

Data, J.—The District Judge has wrongly refused jurisdic- 
tion. His attention does not appear to have been drawn to the 
provisions of Section 248(3) of the Agra Tenancy Act. 
What happened in the present- case was this A suit for 
recovery of arrears of rent was. dismissed by an Assistant 
Collector of the second class on the ground that the plaint- 
iffs had no rights in the sir land. This was the conten- 
tion raised both by the tenants and by the other defend- 
ants who were zamindars. Clearly a question of proprie- 
tor, and he held that the plaintiffs and the zemindar-defendants 
were jointly proprietors of the sir land and that, therefore, the 
plaintiffs were entitled to sue for recovery of rent. The suit 
was, therefore, remanded under Order 41, Rule 23 of the Code 
of Civil Procedure. This was an order, and an appeal has been 
provided from an order of the Collector under Section 248 (3) 
of the Agra Tenancy Act. The provisions of that Section run 
as follows:— 
*Civ. Rev. 346 of 1929 
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An appeal shall lie from the following orders of an Assistant 
Collector of the first class or of a Collector, namely, orders 
mentioned in Sections 47 and 104 and in Order 43, Rule 1 of 
the Code of Civil Procedure, 1908. 

Under Order 43, Rule 1(#) an appeal shall lie from an 
order under Rule 23 of Order 41, remanding a case, where an 
appeal would lie from the decree of the appellate court. The ques- 
tion, therefore, to be decided is whether in a case like the present 
an appeal would lie from the decree of the Collector to the Dis- 
trict Judge. Such an appeal would lie from the appellate decree of 
a Collector in the present case under Section 243 of the Tenancy 
Act because a proprietary right has been in issue between the 
parties in the first appellate court, and is certain to be in issue in 
the appeal. The learned Judge’s reference to Section 249 of the 
Act arises out of a misapprehension. He has omitted to notice 
that this-Section comes under the heading “Appeals from orders”. 
Possibly the language of Section 249 is not happy. But this 
Section should be read in reference to the heading above Section 
247. An appeal is prohibited from an order passed in appeal 
from another order and not from an order passed in appeal 
from a decree. The District Judge had jurisdiction to hear the 
appeal. His decree dated April 23, 1929 is set aside and he is 
directed to hear the appeals Nos. 1 and 57 of 1928 of his court 
according to law. 


Costs here and heretofore shall abide the result. 
Decree set aside 


PARMESHWARI DAS (Plaintiff) 
Versus ; 
LACHHMAN PRASAD (Defendant) * 

- Evidence Act (I of 1872), Sec. 92—Terms of contract reduced to writ- 
ing—Evidence of oral agreement modifying the terms—Inadmissible 
—Agreement relating to secured debt payable in 10 years—Sar khat 
for sum distinct and apert from agreement and unfettered by any 


condition as to time or method of bayment—Suit based on sarkbat 
—Not premature. 


Where the terms of a contract have been reduced to the form 
of a document, no evidence of any oral agreement or statement 
was admissible as between the parties to such an instrument for 
the purpose of contradicting, varying, adding to or substracting 
“from its terms. i . 

Bishun Rem Chendra v. Genesh Krisbun, 23 Bom. L. R. 488, 
Rsemjiwan v. Aghorenath, 1 C. W. N. cvii—2 C. W. N. 188 and 


*S. A. 2326 of 1927 


Sreerem v. Firm Sobbe Ream'Gopal Rai, 20 A. L. J. R. 315 re- 
ferred to. 

Under a registered indenture between the parties dated June 19, 
1919 plaintiff agreed to rebuild defendants’ house on the terms 
that the house was to be constructed at an approximate outlay 
of Rs.2,000 which plaintiff would provide at a fixed interest, that 
the house was to be in occupation of plaintiff as tenant for 10 
years and he could not be ejected during this tenure unless upon 
the happening of certain contingencies, that the house was to 
stand hypothecated to. plaintiff to secure the payment of Rs.2,000 
together with interest, that out of the rent, plaintiff would appro- 
priate to himself a part in part payment of the hypothecation 
bond and that the money due to’ plaintiff would be payable in 
10 years. The construction of the house lasted from July 18, 
1919 to July 4, 1920 and on an account’ having been taken 
on July 1, 1923 it was found that plaintiff had spent Rs.3,760-4-3. 
On July 1, 1923 defendant executed a sarkhat in plaintiff’s fa- 
vour for Rs.1,400 which contained an unconditional promise to 
pay and was unfettered by any condition’ as to the time or 
method of payment. In plaintiff’s suit, brought on July 1, 1926, 
for recovery of money on the sarkhat, beld, that the sarkhat 
was a self-contained contract and as plaintiff’s right to enforce 
payment was not .controlled by any condition as to the time 
of payment, the suit was not premature. 

SECOND APPEAL from a decree of Katt Das BANERJI Esq., 
Judge of the Court of Small Causes, exercising the power of a 
Subordinate Judge of Allahabad, reversing a decree of PANDIT 
RamesH Bat Dsnrr, Munsif of West Allahabad. 

Kamalakanta Verma for the appellant. 


Harnandan Prasad, Rem Newas Shukla and Nirmel Chondra 
Das for the respondent. f 

The judgment of the Court was delivered by 

SEN, J.—This is an appeal by the plaintiff and arises out of 
a suit for recovery of Rs.1,400 oanp acd Rs.141 interest on a 
sarkhat executed by the defendant in plaintiff’s favour on July 
1, 1923. y 

The suit was instituted on July 1, 1926. 

The defendant contested the suit chiefly upon the ground that 
the suit was premature, the claim being unenforceable for ten 
years, which had not expired. He also raised 9 few minor pleas 
which are not material to this appeal. _ 

The first court repelled the defence and decreed the suit. 
The lower appellate court held that the-suit was premature and 
reversed the decree of the trial court-on this ground alone. The 
other pleas raised in the defendant’s appeal have not been decided 

Lachhman Prasad, defendant, owned’ a house ‘in mohalla 


Johstonganj in the city of Allahabad. This house was in a dila- 
pidated condition. Under an indenture between the parties dated 
June 19, 1919 which was duly executed and registered, Lala Par- 
meshwari Das, plaintiff, agreed to rebuild the house in question 
upon the following terms:— 

(1) The house was to be constructed at an approximate out- 
lay of Rs.2,000. 


(2) Lala Parmeshwari Das, plaintiff, was to provide the funds. 
The interest agreed upon was ten annas per cent per mensem. 


(3) The house was to remain in the ogcupation of the plaint- 
iff as a tenant for the period of ten years certain and the plaintiff 
was not liable to ejectment during this tenure unless upon the 
happening of certain contingencies. 

(4) The house was to stand hypothecated to Parmeshwari 
Das to secure the payment of Rs.2,000 together with interest at 
the stipulated rate. 


(5) The rent agreed was Rs.50 per mensem. Out of this 
sum, Lala Parmeshwari Das was to pay Rs.20 to the defendant 
and appropriate to himself Rs.30 in part payment of the prin- 
cipal and interest due on the hypothecation bond. 

(6) The money due to the plaintiff under this contract was 
payable gradually in ten- years. 

There are no indications in the document that the parties in- 
tended that if any sums in excess of Rs.2,000 were spent by the 
plaintiff towards the construction of the house, the conditions 
agreed upon with reference to Rs.2,000 should also attach to 
those sums. ‘There was no stipulation in the document that such 
sums, if spent, were recoverable by gradual payments made by 
the defendant during ten years. No interest for such amounts 
was provided for in the document; nor was it provided therein 
that the house was to stand hypothecated in security for the 
amounts spent by the plaintiff in excess of Rs.2,000. 

The construction of the house lasted from July 18, 1919 to 
July 4, 1920. An account was taken on July 1, 1923, and it 
appeared that the plaintiff had spent Rs.3,760-4-3 towards the 
construction of this house. Rs. 1,056-8-6 were due to him for 
interest. Credit was given to the defendant for Rs.1,416-12-9. 
The balance due to the plaintiff was Rs.3,400. Out of this sum 
Rs.2,000 was secured to che plaintiff under the hypothecation bond, 
dated June 19, 1919. The defendant was liable to the plaintiff 
for the balance of Rs.1,400 which was an unsecured debt. 

The details of the account are clearly set out in Paragraphs 3, 
4 and 5 of the plaint. The defendant does not deny the correct- 
ness of these figures and indeed endorses their correctness (vide 
Paragraph 13 of the written statement). 


We have already noticed that there was no stipulation in the Sun. 
hypothecation bond, dated June 19, 1919, that if the plaintif + 
had to spend any amount in excess of Rs.2,000, the said amount FANAN 
would be recoverable by gradual payments made by the defendant 
in the course of ten years. The terms of the sarkhat in suit need Ses, J. 
not be reproduced. It contains an unconditional promise to pay 
and is unhampered by any limitation of time. The liability of 
defendant for this sum of Rs.1,400 is outside the mortgage con- 
tract. The sarkhat is an independent contract, complete in all 
its parts, and no portion of it can be supplemented by the terms 
of the mortgage contract. Where the terms of a contract have 
been reduced to the form of a document, no evidence of any 
oral agreement or statement was admissible as between the parties 
to such an instrument for the purpose of contradicting, vary- 
ing, adding to or substracting from its terms. This elementary 
B of evidence has received statutory recognition in Section 92 
of the Indian Evidence Act. Where a suit had been instituted on 
a promissory note payable on demand and the defendant 
contended that it had been agreed between the parties that the 
plaintiff should not bring any suit to recover the amount until 
the happening of certain contingency and that as such event had 
not happened the suit was premature, the contention was over- 
ruled and it was held that the defence put forward could not be 
entertained under Section 92 of the Indian Evidence Act. Bishun 
Ram Chandra v. Ganesh Krishun'; Remjiwan v. Aghorenath’, A 
similar view has been taken by this Court in re Sreeram v. Firm 
Sobha Rem Gopal Raz. 


The lower appellate court has gone off the rails completely 
in holding 

that the sarkhat sued upon is an integral part of the agreement 

entered into between the parties in 1919. 
There is nothing in the sarkhat to show that it is a part of the 
agreement of the year 1919. -The agreement related to a debt of 
Rs.2,000. This debt was a secured debt. It was ayable in ten 
years. The sarkhat is for a sum distinct and apart the agree- 
ment. It is an unsecured debt. It is unfettered by any condi- 
tion as to the time or method of payment. No one disputes that 
Rs.2,000 secured by the registered instrument was payable in ten 
years. The learned Judge of the Small Cause Court does not ex- 
plain how that stipulation can be made to apply to the amount 
claimed. The judgment closes with the following observation:— 
The sarkhat sued upon is only an indication of the amount 


123:Bom. L. R. 488 "1 G W. N. cvii=2 C. W. N. 188 
120 A. L. J. R 315 


v 
LACHHMAN 
Prasan 





Sen, J. 


|3 


1930 





Jun. 10 
Mouxrays, J. 
BLNNTT, J. 


avv yous Se 


premature. 

We allow the appeal, set aside the decree of the lower appel- 
late court and remand the case to that court with direction to 
readmit the appeal under its original number and dispose it of 
according to ia. The appellant is entitled to the costs of this 
appeal. 

Appeal allowed 


tà 


MOHAMMAD ATA HUSAIN (Plhäntif) 


i VETSHS 

QADIR BAKSH AND OTHERS (Defendants) * 

Easements Act (V of 1882), Sec. 13(4)—“If an easement is necessary”, 
interpretation of—Municipalities Act (I of 1900), Sec. 178— 
Opening a door in an existing wall—When building not materially 
altered. 

The words, “if an easement is necessary” in Cl. (a) of Sec. 13 
of the Easements Act mean an casement enjoyed as a necessity. 
Sukbdai v- Kedarnath, 8 A. L. J. R. 280 and Gaddar v. Kalla, 
17 A. L. J. R 672 followed. 

The opening of a door in an existing wall will not materially 
alter a building within the meaning of Sec. 178 of the Munici- 

-palitics Act. The law does not enable a Municipality to refuse 
permission to open a door if it is to be opened reasonably in an 
existing wall. i 

Plaintiffs sold a building, which formed a of a larger build- 
ing, to defendant. Subsequently he sued for an injunction res- 
training defendant from using a particular door as a passage. The 
first court decreed the- suit but the lower appellate court dis- 
missed the suit and‘on appeal the High Court granted an injunc- 
tion to defendant not to use the door except for the purpose of 
passage for the sweeper for flushing the latrine. No right for eg- 
ress and ingress for defendant and his servants through the said 
door was reserved to defendant by the sale deed. To the west of 
the building was municipal land and a public road and it was pos- 
sible for plaintiffs to open 2 door in the western wall so as to. per- 
mit the sweeper to come and flush the latrine. Held, in a Letters 
Patent appeal, that what was allowed by the High Court to 
defendant was not an easement of necessity and that plaintiff’s 
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ment of the Hon’sLE Mr. Justice DALAL. 

Mukbter Abmad for the appellant. ` 

T. A. K. Sherwani for the respondents. 

The judgment of the Court was delivered by 

Muxeryji, J.—The plan which has been made a part of the 
decree of the learned single Judge of this Court will be found use- 
ful in understanding the nature of this case. The plaintiff, who 
is the appellant before us, sold to the defendant the building des- 
cribed on this plan by the letters IHGFEB. It will be noticed 
that this building is a part of a much larger building which be- 
longed to the plaintiff. The plaintiff brought the suit out of 
which this aora has arisen to obtain an injunction restraining 
the defendant from using the door EJ as a passage. There are 
other reliefs with which we are not at present concerned. The 
suit was decreed by the court of first instance. The lower appel- 
late court dismissed it. On second appeal, a learned Judge of 
this Court decreed the suit in part. What he did was to grant 
an injunction to the defendant that he shall not use the door EJ 
except for the purpose of passage for the sweeper, for the p 
of cleaning the latrine near the letter B. The learned Judge é keld 
that for other purposes the defendant had the doors P ae O to 
use. 


The plaintiff has appealed to this Court and he contends that 
the learned Judge should not have allowed the defendant to use 
the door EJ even for the purpose of use of the sweeper. 

The appellant’s argument is that the learned Judge of this 
Court was in error when he assumed that the defendant has an 
easement of necessity for letting the sweeper use the door EJ. 

On behalf of the respondent it was argued that the learned 
Judge was right and, besides, by the deed of sale, a right was re- 
served to him for egress and ingress for himself and the servants 
through the door EJ. 


~ We have examined the sale deed dated 1912 and we are satis- 
fied that no such right was reserved to the defendant. "The words 
“rights appurtenant” did not mean any right of passage over the 
land which was not sold. 

Coming to the question of easement of necessity, we have 
to refer to Section 13(«#) of the Easements Act. It lays down 
as follows:— ' 

Where one person ateo; . immovable property to an- 
other 
(4) if an easement in roter immovable property of the trans- 
: Feror is necessary for enjoying the subject of the transfer 
.the transferee shall be entitled to such easement, 
. The words, if an easement is necessary” have been taken to im- 
ply an absolute necessity. A mere convenience has not been held 








to come within this language. In interpreting Section 13(¢) a 
comparison has to be made to other clauses of the same Section 
and it will be at once found that there is a difference between 
an easement enjoyed as a necessity and an easement necessary to 
enjoy the property as it was enjoyed at the date of the transfer. 
Following this interpretation, in two reported cases of this Court, 
it was held that in Clause (a) of Section 13, ‘necessity’ meant 
an absolute necessity. See Sukbdai vw. Kedarnath and Gaddar 
v. Kalla’. With these cases we entirely agree. 

Now we have to see whether the right of passage for a sweeper 
to the latrine is a matter of absolute necessity to the defendant 
or not. It is common ground that to the west of the building 
belonging to the parties is Municipal land and a public road (see 
the statement of the pleaders made before the court of first ins- 
tance, document 37-A). Looking at the plan, we find that it 
is Ae possible for the plaintiff to open a door in the western 
wall between P and B so as to permit any sweeper to come and 
flush the latrine near D. In the case rted in 8 A. L. J. R. 280 
it was held that where a purchaser could make a passage for him- 
self by piercing a door, it could not be said that he had an ease- 
ment of necessity of passing over his transferor’s property. Fol- 
lowing that case, we are of opinion that the defendant can pro- 
vide himself with a passage for the sweeper by opening a door 
at any place in the wall between B and P. 

The learned counsel for the respondent has argued that he 
would be at the mercy of the Municipal Board in opening the 
proposed door, because the Municipality might refuse him per- 
mission to open it. We have been referred to Section 178 of the 
Municipalities Act (Local Act). It provides that a notice has 
to be given to the Municipal Board, inter alia, when a party wants 
“to re-erect or to make a material alteration of building”. What 
is a material alteration in a building has been defined in the same 
Section, in Clause (3). We are of opinion that the opening of 
a door in an existing wall will not materially alter a building with- 
in the meaning of Section 178 of the Municipalities Act. We 
must take it that the Municipality will act reasonably and not 
arbitrarily. ‘The law, certainly, as we read it, does not enable the 
Municipal Board to refuse permission to open a door if it is to be 
opened reasonably in an existing wall. 

The result is that we are of opinion that what has been al- 
lowed to the defendant by the learned Judge of this Court was 
not an easement of necessity. In this view, the plaintiff’s suit 
should have succeeded in its entirety. 

In the result, we allow the appeal, set aside the decree of this 
Court and restore the decree of the court of first instance. The 
appellant will have his costs throughout. 

Appeal allowed 


1g AL. J. R 280 117 A. L J. R. 672 


PADARATH SINGH anp orHens (Pleintiffs)* 


‘Hindu Law—Joint family—M borrowed for expenses of Gauna cere- 


mony of a daughter—Whether money spent on ‘legal necessityy— 
Rate of tnterest—When interference by conrt justified. 
If, having regard to what is customary in the society to which 
a family belongs, a certain expenditure is reasonable, such that 
a prudent man similarly situated would incur or such that other 
members, if adult; are likely to sanction, it may well be regard- 
ed as money spent on ‘legal necessity’—a phrase which is not cap- 
able- of an exhaustive definition. The circumstances of the 
particular family, such as its means, social customs and senti- 
ments, the purpose on which the sum in question is to be spent, 
its adequacy or otherwise are’ some of the considerations which 
will determine the propriety of the expenditure in a given case. 
If the rate of interest is prima facie reasonable, it may be 
considered to be justified. If the borrower agrees to pay an 
abnormally high rate of interest, it is the duty of the creditor to 
satisfy the court that the borrower could not have raised mo 
at a lesser rate or that the rate agreed on was otherwise justified. 


At the time of execution of the hypothecation bond by A and 
B, who were brothers and members of a joint Hindu family, 
their sons were infants. Interest was agreed at 1% per month 
and the mortgage money was payable in 2 years and it was agreed 
that if interest was not paid at the end of the year it shall be 
added to the principal and a te amount. No payment was 
made and the sum claimed By plaintiff came to Rs.1,180-9-0 at 
the date of the suit brought by him on the basis of the bond. 
The lower courts found that Rs.230 out of the consideration of 
Rs.300 was borrowed for the expenses of Gauna ceremony of 4 
daughter of the family of A and B. Held, that the expenditure 
on the Gauna ceremony was spent on ‘legal necessity’. Chura- 
man Sabu v. Gopi Sabu, I. L. R. 37 Cal. 1 referred to. 

(2) That no case had been made out for interference with 
the rate of interest payable under the deed. Nawab Nazir Be- 
gom v. Rao Raghunath Singh, 17 A. L. J. R. 591 (P.B.) re- 
ferred to. 


SECOND APPEAL from a decree of C. Des BANERJI Esq, 


Additional Subordinate Judge of Jaunpur, modifying a decree of 
Basu Bino Basni Prasan, City Munsif. 


Harnanden Prasad for the appellant. 
Uma Shanker Bajpai for the respondents. 
i *S. A. 1258 of 1927 
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No. 2. Defendant No. 3 is the son of Udit Misra and defend- 
ant No. 4 is the son of Lachhman Misra. They were both in- 
fants when the mortgage deed was executed. The sum advanc- 
ed under the deed in suit is Rs.300. ‘The rate of interest agreed 
on is one per cent per month. The mortgage money is pay- 
able in two years’ time. It is agreed that if interest is not paid 
at the end of a year it shall be added to the principal and in- 
terest at the contractual rate is to run on the aggregate amount 
of principal and interest. No payment was made and the sum 
claimed by the plaintiff-respondents came to Rs.1,180-9-0 
at the date of the suit, namely, June 30, 1926. 

The only defences to which it is necessary to refer are (1) 
that there was no legal necessity for the loan contracted by 
defendants Nos. 1 and 2 and (2) that, at any rate, the high 
rate of interest which the executants agreed to pay was not justi- 
fied by any family necessity. 

Both the lower courts have found that a sum of Rs.230 
out of the consideration of Rs.300 represented an antecedent 
debt payable by defendants Nos. 1 and 2. ‘The question of le- 
gal necessity can thus be raised only with regard to the sum of 
Rs.70. Both the courts are again agreed that this sum was 
borrowed by defendants Nos. 1 and 2 for expenses of the Gauna 
ceremony of the daughter of one of the executants. It should 
be mentioned that ae first two defendants are brothers and 
members of a joint Hindu family between themselves together 
with their sons, defendants Nos. 3 and 4. The court of first 
instance held that the expenditure of money on the Gauna cere- 
mony of a daughter is not warranted by legal necessity. The 
lower appellate court has taken a different view and held that 
a loan for meeting the expenses of Gauna ceremony is justified 
and should be considered to be for legal necessity and binding 
on other members of the joint Hindu family. As regards the 
rate of interest, the two lower courts have likewise differed, the 
court of first instance holding that the stipulation as to com- 
pound interest has not been shown to be justified, the lower 
appellate court, on the other hand, is of opinion that the rate 
of interest stipulated for in the bond in‘suit is reasonable and 
should be considered to be justified by the necessities of the case. 

It has been argued before us on behalf of the defendant- 
appellants that the Gauna ceremony is not essential according 
to the rules of Hindu Law. The learned advocate for the ap- 
pellants has not been able to support his contention by any 


ap te court is based on Chureman Sabu VY. GOpt ADN 10 
which it was held that a Hindu widow governed by the Mitak- 
shara law was competent to make a gift of a reasonable portion 
of her husband’s immovable property to her daughter on the 
occasion of her Gauna ceremony and that such a gift is bind- 
ing upon the reversionary heirs of her husband. The principle 
underlying this view takes account not only ‘of what is strictly 
enjoined by rules of religion but also of social considerations 
which cannot be altogether ignored. If, having regard to what 
is customary in the society to which the family belongs, a cer- 
tain expenditure is reasonable, such that a prudent man simi- 
larly situated would incur or such that other members, if adult, 
are likely to sanction, it may well be regarded as money spent 
on sf necessity —a phrase which is not capable of an ex- 
haustive definition. The circumstances of the particular fami- 
ly, such as its means, social customs and sentiments, the pur- 
pose on which the sum in question is to be spent, its adequacy 
or otherwise are some of the considerations which will determine 
the propriety of the expenditure in a given case. The defend- 
ants are Brahmans occupying a respectable position in the village 
and in their own society. It was not at all unreasonable that 
a sum of Rs.70 should have been spent on the Gauna ceremony 
of a daughter of their family. We are therefore of opinion that 
the expenditure was one which a prudent man would incur and 
which the defendants Nos. 3 and 4 would have incurred if 
they had managed the affairs of the family. 

As regards the rate of interest agreed to by the executants 
of the deed in suit, it has been argued before us that in the 
absence of evidence establishing the necessity of borrowing at 
the compound rate of interest no more than simple interest should 
be allowed as was done by the court of first instance. Reference 
has been made to the dictum of their Lordships of the Privy 
Council in Newab Nazir Begam v. Rao Raghunath Singh’ that 

it is incumbent on those who support a mortgage made by the 
manager of 2 Hindu family to show not only that there was ne- 
cessity to borrow but that it was not unreasonable to borrow 
at some such high rate and upon some such terms, and if it is 
not shown that there was necessity to borrow at the rate and 
upon the terms contained in the mortgage that rate and those 
terms cannot stand. 
The rate of interest agreed on in that case was Rs.2-8-0 per cent 
per mensem. On failure to pay interest at the end of six months, 
enhanced rate of Rs.3-2-0 per cent per mensem was payable 
besides the interest being added to the principal. We do not 
think that their Lordships intended to lay down that the cre- 
ditor must invariably establish by evidence that the particular 
"LL.B. 37 Cal 1 17 A. L J. R. 591 
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rate of interest which a member of a joint Hindu family agreed 
to pay, however reasonable it may appear to be on the face of 
it, is the lowest rate at which the borrower could have raised 
the money needed for the purposes of the family. We think 
if the rate of interest is prima facie reasonable,~it may be consi- 
dered to be justified. If, on the other hand, the borrower agrees 
to pay an abnormally high rate of interest, it is the duty of 
the creditor to satisfy the court that the borrower could not 
have raised money at a lesser rate of interest or that the rate 
agreed on was otherwise justified. In the case before us, it is 
conceded that interest at 12 per cent per mensem is itself rea- 
sonable. It is the stipulation for compounding the interest at 
the end of each year which is objected to. We do not think 
that such stipulation is, under the circumstances of this case, 
at all unreasonable. The creditor has a right to expect that the 
interest would be punctually paid at the end of the year as 
agreed and that if it is not paid when it falls due, he would 
be compensated by interest being paid on the unpaid interest. 
For these reasons we are of opinion that no case has been made 
out for interference with the rate of interest payable under the 
deed. 

It is true that a sum of Rs.300 originally borrowed has now 
swelled to over Rs.1,100 but, apart from any question of un- 
due influence which has not been raised, it is not suggested that 
the court has any power to relieve the appellants of what is 
largely attributable to their own default in paying interest re- 
gularly as it accrued due. 

-In the view of the case that we have taken, we sustain the 
decree of the lower appellate court and dismiss this appeal with 
costs, 


Appeal dismissed 


KING-EMPEROR 
versus 
RADHA RAMAN MITTRA* 
Criminal Procedure Code (Act V of 1898 as amended), Sec. 540-A— 
“Incapable of rematning before the Court?—Interpretation of— 
Application by one of the accused to visit bis relation lying se- 
riously ill mm a distant city—Government agreeable provided certain 
conditions were imposed—Order passed by the cowrt dispensin 
with eccused’s attendance under Sec. 540-A for a stated perio 
subject to the conditions—Whether erroneous—Criminal Procedure 
Code, Sec. 438—Reference under—Whether justsfied—High Court's 
powers under Sec. 439—Criminal Procedure Code, Sec. 537— 
Applicability of. 
In a case under Sec. 121-A of the Penal Code proceeding in 
"Cr, Ref. 336 of 1930 
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any part of the proceedings, that the accused was represented 
by counsel during his absence and that he undertook not to 
participate in any propaganda during his absence, he passed an 
order dispensing with accused’s attendance under Sec. 540-A 
of the Criminal Procedure Code for fifteen days subject to the 
conditions abovementioned. Held, in a reference made under 
Section 438: 

(1) that the words “or otherwise” were wide enough to cover 
the present reference which the Judge was fully justified in mak- 
ing. The High Court also was empowered under Sec. 439 to 
pass orders on this reference. 

(2) That the order passed by the Judge was not correct. The 
court could only dispense with the attendance of the accused on 
being satisfied that he was “incapable of remaining before the 
court”. Accused was not “incapable of remaining before the 
court” if the words were construed in their plain and ordinary 
meaning. 

(3) That Sec. 537 of the Criminal Procedure Code was applic- 
able and the error or irregularity in the proceedings would not 
Vitiate any sentence or order that might be passed against accused 
unless it could be shown that such error or irregularity had in 
fact caused a failure of justice. It was unnecessary to re-exa- 
mine witnesses in accused’s presence who had already been exa- 
mined in his absence. 

Emperor v. Bechu Chaube, I. L. R. 45 AlL 124 relied on. 


CRIMINAL REFERENCE made by R. L. Yorke Esq., Addi- 
tional Sessions Judge of Meerut. 

The parties were not represented. 

The following judgment was delivered by 

Kine, J.—This is a reference by the learned Additional Ses- 
sions Judge of Meerut, arising out of the following facts. 

The trial of P. Spratt and others under Section 121-A of 
the Indian Penal Code—commonly known as the Meerut Cons- 
Piracy case—is proceeding in the Additional Judge’s court. 

One of the accused in that case, namely, R. R. Mittra, applied 
to the Judge for permission to visit his widowed sister who was 
lying seriously ill at Calcutta. The Judge forwarded the api 
cation to the District Magistrate with the remark that if and when 
the Local Government or the Government of India should decide 
to send the applicant, or allow him to go, to his house, then it 
would be for the court to consider the question of dispensing with 
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Code. 

On the afternoon of April 26, 1930, the Judge received, 
through the usual official channels, an order from the Government 
of India stating:— 

The Government of India agree that Radha Raman Mittra, 
an undertrial in the Meerut Conspiracy case, may, subject to 
the orders of the court, be permitted to visit Calcutta to see hir 
sister who is ill, provided the Judge is satisfied that the absence 
of the accused during trial will not cause any delay or invalidate 
any part of the proceedings, that the accused is represented by 
Counsel during the whole period of his absence, and he gives an 
undertaking that he will not attempt to engage in any kind of 
propaganda during his absence from Meerut. 

R. R. Mittra thereupon petitioned the Judge to dispense with 
his attendance in court for fifteen days, so as to enable him to 
visit his sister at Calcutta, and gave an undertaking that he would 
be represented during his absence by two advocates whom he 
named, and that he would not engage in any kind of propaganda 
during his absence. 

The Judge then passed an order on the same date (April 26, 
1930) dispensing with the applicant’s attendance under Section 
540-A of the Code of Criminal Procedure for a period of fifteen 
days subject to the conditions above-mentioned. 


Subsequently the Judge had to reconsider the provisions of 
Section 540-A in connection with a similar application for leave 
of absence made by another accused in respect of whom the Go- 
vernment of India had passed a similar order. 


R. R. Mittra’s application had not been opposed by counsel 
for the Crown, and the Judge by his order of April 26, had al- 
lowed the application somewhat hastily. Upon further consider- 
ation he felt grave doubt whether that order was strictly justi- 
fiable under Section 540-A. If the order were held to be incorrect, 
then the question arose whether the error or irregularity was cur- 
able under Section 537, or whether he should recall the witnesses 
whose evidence had been recorded in Mittra’s absence. 

He has therefore made this reference under Section 438 ask- 
ing for orders on two points:— 

(1) whether the order of April 26 is correct, 

(2) if not, whether it is merely an itregularity curable by 
Section 537, or whether the witnesses examined in Mittra’s ab- 
sence should be re-examined in his presence. 

Although it is unusual for a Judge to make a reference re- 
garding the legality of his own order I see nothing in Section 438 
to preclude him from doing so. The words “or otherwise” are 


On the first point I think it is clear that the order of April 
26 was not strictly justifiable under Section 540-A. Under that 
Section the court can dispense with the attendance of an accused 
person who is represented by a pleader, and proceed with the 
‘ trial in his absence, only if the court is satisfied that the accused 
“is incapable of remaining before the coyrt”. No discretion is 
given to dispense with the attendance of an accused upon any 
other ground. The Judge took the view (in his order of April 
26) that 

if an accused is sent to Calcutta under the orders of Government 
he is incapable of remaining before the court. 

I think this reasoning is fallacious. The Government of 
{ndia granted permission for the visit to Calcutta “subject to the 
orders of the court”, ie., subject to the court’s dispensing with 
the attendance of the accused under Section'540-A. The court 
could only di with the attendance of the accused on being 
satisfied that he was “incapable of remaining ‘before the court”. 
It is clear that Mittra was not “incapable of remaining before the 
court” if the words are construed in their plain and ordinary 
meaning. I hold therefore that the order of April 26 was not 
correct. 

The next question is whether the error or irregularity in pro- 
cedure is curable under Section 537. I think the answer is clearl 
in the affirmative. The Judge was wrong in dispensing with: 
the attendance of the accused but the error is of minor import- 
ance. The accused was represented by counsel, at his own 
request, throughout his absence. There is no suspicion 
pf any unfairness and it seems hardly possible that the 
accused could have been prejudiced in any wiy. The 
court has been too indulgent in granting his request, but 
that is not a matter of which he can justly complain. 
The error obviously does not go to the whole root of the triak 
No vital rule of procedure has been broken. . On the principles 
laid down in Emperor v. Bechu Chaube, the error is not such an 
illegality as to vitiate the proceedings against Mittra during his 
absence. I hold that Section 537 is applicable and that the error 
or irregularity in the proceedings will not vitiate any senteace or 
order that may be passed against Mittra unless it can be shown 
that such error or irregularity has in fact occasioned a failute 
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It follows that it is unnecessary to recall the witnesses exa- 
mined in Mittra’s absence, and to record their evidence over again 
in his presence, merely for the purpose of remedying a possible 
technical defect. The only question is whether the procedure 
adopted can be shown to have in fact occasioned a failure of jus- 
tice. It seems prima facie unlikely that such an argument could 
be seriously advanced, but it is impossible for me to anticipate 
what points might be raised in support of such an argument. In 
my opinion it would be advisable for the Judge to question Mittra 
and his counsel on this point and if they can show that Mittra has - 
in fact been prejudiced in any way by the evidence of any wit- 
ness being recorded in, his absence then that witness should be 
recalled and examined or cross-examined in his presence. 


As Mittra must have availed himself of the concession granted 
by the order of April 26, it is unnecessary for me formally to set 
it aside. For the same reason I consider it unnecessary to issue no- 
tice to him under Section 439 (2) as my order cannot be held to be 
made “to the prejudice of the accused”. My order regarding the 
legality of the order of April 26, passed in his favour is purely 
of academic interest so far as he is concerned. He has already 
enjoyed the benefit of that order. ar 


The reference is accepted in the terms set forth above. 
/ Reference answered 


. BISHAMBHAR SAHAI GUPTA (Plaintiff) 
Ra VETSHS ` 
SHAMBHU DAYAL AND ANOTHER (Defendants) * 


Ma mscipelitie Act (Local Act II of 1916), Sec. 326- Compliance with, 

w secessary—Suit for demages against A acting in ofi- 
cial cépacity—Consideration of motives irrelevant. 

" Plaintiff who was a medical practitioner and was bound as 

such to report to the Municipal Board cases of infectious diseases, 

treated a plague case on January 29, 1924, and reported the case 

to the Municipal Board on January 30, 1924, but his letter was 

returned as there was no one in the Municipal office. .He sent 

the letter again the next day at 6 p.m. and it was received by 

_ the Head Clerk, the Secretary being absent. The despatch book 

sccompanying the letter bore no date as to this letter and as 

the two letters entered above it were dated January 29, the 

Head Clerk, suspecting that it was intended to represent that 

+. this letter also was sent on January 29, referred the matter to A 

who was present in the office and was a member of 

the Board and of the Public Health Committee under 

! whose rules the reporting of such case had to be made. 


= *S. A. 70 of 1927 


ee 


that the letter was received in office on January 31, 1924 and 
although it was dated January 30, 1924 it was entered in the des- 
patch book on January 29, 1924 and concluded with the re- 
mark “what a fancy falsehood”. On February 5, 1924 plaintiff 
served a notice to A claiming from him damages for defamation 
and an apology and on A’s failure to do so, plaintiff brought the 
present suit on, January 30, 1925. 

Held: that A was acting in his official capacity and purported 
to act, in his official capacity when he made the entry in ques- 
tion. There was no need to consider whether the entry was made 
from malice or improper motives. The mere fact that A acted 
in his official capacity rendered it necessary for plaintiff to com- 
ply with the provisions of Sec. 326 of the Municipalities Act 
and one of those provisions is that the suit must be brought 
within six months of the cause of action arising; and therefore 
plaintiff's suit was brought beyond the period of limitation. 
Mumtaz Husain v. Lewis, 7 A. L. J. R. 301 and Md. Saddi 
Abmad v. Panna Lal, I. L. R. 26 AIL 220 distinguished. Abd: 
Rabim v. Abdul Rabmen, I. L. R. 46 All. 884—22 A.-L. J. R. 
812 and Jugs! Kishore v. Jugul Kishore, I. L. R. 33 All. $40 
referred to. 

SECOND APPEAL from a decree of BABU GHANSHIAM Das, 
Additional Subordinate Judge of Etawah, confirming a decree of 
Basu LacHMan Prasan, Munsif. 

Kailas Nath Katju for the appellant. 

S. N. Mukerji and Mukbter Abmed for the respondents, 

The judgment of the Court was delivered by ` 

BENNET, J.—This is a second appeal brought by the plaintiff 
whose suit for damages for libel has been dismissed by both the 
lower courts. The sole question before us is whether the suit is 
barred by limitation. The plaintiff is a medical practitioner of 
the town of Etawah, and as such he was bound to report to the 
Municipal Board cases of infectious diseases. The facts, as found 
proved, are that on January 29, 1924, the plaintiff treated a case 
of plague, and that on January 30, he wrote a letter rting the 
case to the Municipal Board, and sent that letter ode office of 
the Board, but as no one was there, the letter was returned. He 
sent the letter again on January 31, at 6 P.M., and at that time the 
Municipal Secretary was absent from the office. The Head Clerk 
was in the office, and he received the letter. It was accompanied 
by a despatch book, and in that despatch book no date for send- 
ing this letter was entered. The two letters entered above it are 
dated as sent on January 29. Accordingly it appeared to the 
Head Clerk that an attempt was being made to represent that 
this letter also was sent on January 29, whereas the letter itself 
bore the date January 30. The Head Clerk apparently consi- 
dered that he might get into trouble if he endorsed on the letter 
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or the despatch book that he had received the letter on January 
31. He, therefore, referred the matter to defendant No. 1, B. 
Shambhu Dayal, 2 member of the Municipal Board, who was pre- 
sent in the office. This defendant is also a member of the Public 
Health Committee, and the reporting of cases of infectious di- 
seases was under the rules of the Public Health Committee. The 
first defendant thereupon made an entry in the despatch book 
which runs as follows:— \ 
This was received before me at 6-10 P.M. on January 31, 1924, 
by the office Head Clerk and brought before me. The letter 
No. 231 is dated January 30, 1924, and is entered in the despatch 
register on the 29th, ie., one day before the plague case was 
examined. What a fancy falsehood. 

The cause of action arose on January 31, 1924. On Feb- 
ruary 5, 1924 plaintiff served a notice to the defendants, claim- 
ing from the defendant No. 1 Rs.2,000 as damages for defama- 
tion and an apology. The plaint sets forth in para. 6 that as 
defendants did not pay the damages and did not apologize, hence 
the suit is brought. The date of bringing the suit was January 
30, 1925, that is, it was brought just within the period of one 
year allowed by the Limitation Act. But the period allowed by 
Section 326, Sub-section (3) of the Municipalities Act (Act II 
of 1916) is six months from the date of the cause of action. The 
question, therefore, is whether Section 326 of the Municipalities 
Act applies or not. The plaintiff, although he gave notice to the 
defendants, now claims in his grounds of appeal that no notice 
under Section 326, Sub-section (1) was necessary. We may note 
that the case is now proceeding against the first defendant only, 
because a compromise has been entered into with the second de- 
fendant under which the plaintiff has withdrawn the suit against 
the second defendant. 


Both the courts below have found as a matter of fact that 
the defendants acted in their capacity of public servants. These 
findings are based on the circumstances under which the act com- 
plained of took place. It has, however, been argued before us 
that the question as to whether a man acted in an official capacity 
is not such a question of fact as is concluded by a finding of a 
lower appellate court, and reference is made to Mumtaz Husain 
y. Lewis’, where a Bench of this Court had reversed apparently 
a finding of fact of a lower appellate court that the defendant 
had acted in an official capacity. 

Reference is made to this ruling where it was held that when 
a public officer employs insulting language to a subordinate and 
assaults him, the public officer is not entitled to notice under 
Section 424 of the Civil Procedure Code of 1882. Reference is 
also made to Muhammad Saddiq Abmad v. Penna Lal, which was 
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not purport to act in good faith in pursuance of the law, but 
took advantage of his position as 2 police officer to commit i 
and tortious acts, maliciously and without cause. He was not, 
therefore, entitled to any notice under the sections referred to 
above. 
There is, therefore, 2 distinction in this case of Muhammad Saddi 
Abmad that the defendant did not purport to act in good faith, ms 
therefore it could be said that no notice was required under Sec- 
tion 424, which provides that no suit shall be instituted against a 
public officer in respect of an act purporting to be done by him 
in his official capacity. We consider that the two rulings above- 
mentioned are also to be distinguished on the grounds that the 
acts committed were acts of oleae whereas in the present case 
the writing of a note in the Municipal Board office is not an act 
of violence, but is an act which prima facie appears to be done in 
an official capacity. We would refer to Abdul Rahim v. Abdul 
Rahman", where it was held that notice was required under Sec- 
tion 80 of the Civil Procedure Code for a suit for libel against a 
Sub-Inspector for entering the name of the plaintiff in the his- 
tory sheet, although that entry was made maliciously and from 
improper motives. It was held that Section 80 does not require 
that the Acts should be done in good faith. Further, it was 
held on page 886 
If the act was one such as is ordinarily done by the officer in 
the course of his official duties, and he considered himself to be 
acting as a public officer and desired other persons to consider 
that he was so acting, the act clearly purports to be done in his 
official capacity within the ordinary meaning of the term “pur- 
port”. The motives with which the act was done do not enter 
into the question at all. : 
In Jugul Kishore v. Jugul Kishore‘ it was held that a suit against 
a member of the Municipal Board for damages for malicious pro- 
secution initiated on his report to the Board requires notice un- 
der the Municipalities Act. 

Having regard to the, principles laid down in these rulings, 
we consider that the lower appellate court was correct in holding 
that the defendant No. 1 respondent was acting in his official ca- 
pacity and purported to act in his official capacity when he made 
the note in question. ‘There is no need to consider whether the 
note was written from malice or improper motives. The mere 
fact that the defendant purported to act in his official capacity 
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renders it necessary for the plaintiff to comply with the provisions 
of Section 326 of the Municipalities Act, and one of those provi- 
sions is that the suit must be brought within six months of the 
cause of action arising. Accordingly we hold that the suit of 
the plaintiff-appellant was brought beyond the period of limita- 
tion, and we dismiss this appeal with costs to defendant No. 1 
respondent. 

Appeal dismissed 


JAGMOHAN SINGH (Plaintiff) 
VETSUS 
GATALI anD orers (Defendants) * 

Contract Act (IX of 1872), Sec. 134—Credifor’s suit against debtors 
widow and sureties—Debtors mmor son not impleaded—Claim 
against minor son time-barred—Debt discharged as against minor 
ond sureties. 

Where the creditor allows his remedy against the principal 
debtor to be time-barred, the surety is discharged under Sec. 134 
of the Contract Act. Radha v. Kemlock, I. L. R. 11 All 310 
followed. 

Where a creditor instituted 2 suit on January 31, 1929 on 
the basis of a promissory note against the widow of the debtor 
and sureties, but omitted to implead the minor son of the de- 
ceased debtor and the claim against this minor son became 
time-barred on June 24, 1929 and the suit was dismissed on 
December 19, 1929, beld, that the legal consequence of the 
plaintiff not suing the son and heir of the debtor within: the 
period of limitation was to effectuate the discharge of the debt 
against the minor as also against the sureties. 

Crv Revision from an order of Basu Kati Das BANERJI, 

Judge of Small Causes Court, Allahabad. 

Shiva Prasad Sinba for the appellant. 

Balesbwari Prasad for the respondents. 

The following judgment was delivered by 

SEN, J.—On June 24, 1926 Kallu, the principal and Gatali 
and Mital, the two sureties, joined in executing a promissory note 
in favour of Thakur Jagmohan Singh for a certain sum of money 
which was lent by the latter to Kallu. Gatali and Mital were 
sureties. Kallu died in 1927. The present suit was instituted on 

January 31, 1929, against Mst. Media, the widow of Kallu, and 

the two sureties. The suit was resisted inter alia on the ground 

that the debt had been paid and that no money was due to the 
plaintiff. The plea of payment was negatived by the court be- 
low. 
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matic turn to the case. It transpired that Kallu had lett a minor 
son who had not been impleaded in the action. Musammat Media, 
therefore, was not the heir and legal representative of the deceased 
Kallu. The minor son was never brought upon the record and 
the claim against this minor son became time-barred on June 24, 
1929. ‘The suit was dismissed on December 19, 1929, upon the 
ground that the omission of the plaintiff to sue the principal debtor 
discharges the sureties under Section 134 of the Indian Contract 
Act. Where the creditor allows his remedy against the principal 
debtor to be barred by limitation, the surety is discharged under 
Section 134 of the Indian Contract Act. The legal consequence 
of the plaintiff not suing the son and heir of Kallu within the 
iod of limitation is to effectuate the discharge of the debt against 
hiai as also against the sureties. The authorities on this point 
are not uniform. A contrary view has been taken by the Bom- 
bay, Calcutta and Madras High Courts. I am however bound 
by the ruling of this Court in Redbe v. Kénlock’ in which it was 
held that : 
the omission of a creditor to sue his principal debtor within the 
period of limitation discharges the surety under Section 134 
of the Indian Contract Act. : 
The principle enunciated in this case has been followed in other 
decisions of this Court. In this view, the judgment of the court 
below is right. I dismiss this application with costs. 
Application dismissed 
LL R 11 AlL 310 


CHUMAN (Defendant) 
versus 
NANNHE SINGH (Plaintiff) * 

Agra Tenancy Act (Local Act III of 1926), Sec. 273—Suit for eject- 
ment of defendant and recovery of certain plots—Defendant plead- 
ing that she was ex-proprietery tenant—Civil Court to remit an 
issue on the plea of tenancy to the revenue court. 

In a suit for ejectment of defendant and for recovery of two 
plots, the defendant having pleaded that she was an ex-proprietary 
tenant of these plots, the trial court, instead of going to the reve- 
nue court under Sec. 202 of the Tenancy Act of 1901 to obtain 
a declaration as to her status, decreed the case on the merits. On 
appeal, the Subordinate Judge, accepting one of the two judg- 
ments of the revenue court, viz., that defendant was an ex- 
proprietary tenant and that the revenue papers which recorded 
her as such should not be disturbed, dismissed the suit. De- 
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fendant had previously made an application to have rent assess- 
ed on these plots on the ground that she was an ex-proprietary 
tenant but she had avoided an assessment on the allegation that 
the lands were her groves and not an eX-proprietary tenancy. 
Held, that the matter should go back to the first court, so 
that the procedure which ought to have been followed at once, 
should now be adopted. 
APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the HON’BLE Mr. Justice ASHWORTH. 
Madanmohen Nath Raina for the appellant. 
Harnandan Prasad for the respondent. 
The judgment of the Court was delivered by 
Mukerji, J.—This is a Letters Patent appeal against a judg- 
ment of a learned Judge of this Court and arises in the following 
circumstances. ‘The respondent, Nannhe Singh, brought a suit 
for ejectment of the appellant, Mst. Chuman, and for recovery 
of two plots of land, namely, 602 and 683. The defendant 
pleaded that she was an ex-proprietary tenant of these plots. On 
these pleadings, the obvious duty of the court of first instance 
was to go to the revenue court under Section 202 of the Tenancy 
Act of 1901, to obtain a declaration as to her status. Instead of 
doing that, the learned Munsif took it upon himself to decide the 
case on the merits and he decreed it. 


On an appeal by the defendant, the learned Subordinate 
Judge discussed the merits of the case. He thought that there 
were two conflicting judgments of the revenue court and the later 
judgment should prevail, viz., the one in which it was held that 
the defendant was an ex-proprietary tenant, and the revenue pa- 
pers which recorded her as an ex-proprietary tenant should not 
be disturbed. This later judgment was given because the res- 
pondent had made an application to the revenue court to remove 
the name of the appellant from the papers. It appears that pre- 
viously there was an application by the respondent to have rent 
assessed on these two Nhe on the ground that the defendant was 
an exX-proprietary tenant, But, in that instance, the appellant (de- 
fendant) had avoided an assessment of rent on the land on the alle- 
gation that the lands were her groves and not an ex-proprietary 
tenancy. The learned Subordinate Judge, having held that the 
judgment of the revenue court was binding on the parties, dis- 
missed the suit. 

The matter having come up before this Court, the learned 
single Judge thought that the defendant could not be allowed to 
make contradictory statements at different times and decreed the 
suit. ; 

It appears to us that the matter should go back to the court 
of first instance, so that the procedure which ought to have been 


wo murtuu LUC UCLOWUALLL 15 d LEDADT OI tne land and a tenant ot 
the plaintiff. This issue will be sent under Section 273 of the 
Tenancy Act of 1926 to the revenue court for decision. The 
Munsif will decide the case in accordance with the decision of the 
revenue court. Costs here and hitherto will abide the result. 


Case remanded 


BRIJMOHAN LAL anp ANOTHER (Plaintiffs) 

versus ` 

MAHBUBAN AND ANOTHER (Defendants) * 

Partition Act (IV of 1893), Sec. 4—Sudt by stranger to an undivided 
family for partition of bowse—A member of the family under- 
takes to buy the share of the transferee—Certein findings ne- 
cessary before Court cen poss an order... 

Where a suit is instituted by a stranger to an undivided fa- 
mily for partition of a house, it is necessary for a court, before 
passing an order under Sec. 4 of the Partition Act, to find first 
whether the house in question was a dwelling house and belong- 
ed to an undivided family and further that if a member of an 
undivided family who was a shareholder in that dwelling house 
undertakes to buy his share, the court should make 2 valuation 
of the property. 

SECOND APPEAL from a decree of P. C. PLOWDEN Esq., Dis- 
trict Judge of Bareilly, confirming a decree of Panprr KANSTOBHA 
Nano Josm, City Munsif. 

Uma Shankar Bajpai for the appellants. 

S. C: Das for the respondents. 

The judgment of the Court was delivered by 

Baneri, J.—This is a plaintiff’s appeal in a suit for partition 
of a house. The house was mortgaged and a decree was passed 
in favour of the plaintiffs for sale under Order 34, Rule 4 of the 
Civil Procedure Code. At the auction-sale, which took place in 
the year 1921, the plaintiffs purchased the house for Rs.100. De- 
fendant No. 1, Mst. Mahbuban, a sister of the original judgment- 
debtor, obtained a decree for a one-sixth share of the house, al- 
though she had claimed the whole of the house. The suit out of 
which this appeal has arisen was for partition and defendant 
No. 1 applied to the court of first instance that under Section 4 
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of the Partition Act (IV of 1893) she should be allowed to pur- 
chase the whole of the house although her share was only one- 
sixth. The learned Munsif, acting under Section 4 of the Parti- 
tion Act, ordered the defendants to deposit Rs.100 and directed 
the plaintiffs to execute a sale deed in favour of Mst. Mahbuban. 

The plaintiffs went up in appeal before the learned District 
Judge, and the two points urged by them were that Section 4 of 
the Partition Act did not apply inasmuch as the house in question 
was not a dwelling house and for some years was inhabitable, and 
that the value of 5|6ths of the house was more than Rs.100. 

The plaintiffs’ appeal was dismissed and they have come up 
in second ap to this Court. 

It bas urged by Mr. Kunzru, appearing on behalf of 
the appellants, that before an order could be passed under Sec- 
tion 4 of the Partition Act, there must be a finding by the court 
that the house that was being partitioned was a dwelling house 
belonging to an undivided family, and secondly that the court 
should make a valuation of the property which the courts below 
had not done. 

Section 4 of the Partition Act lays down that where a share 
of a dwelling house belonging to an undivided family has been 
transferred to a person who is not a member of such family and 
such transferee sues for partition, the court shall, if any member 
of the family being a shareholder undertakes to buy the share of 
such transferee, make a valuation of such share. It is therefore 
necessary for,a court when a suit is instituted by a stranger to 
an undivided family for partition of a house to find first whether 
the house in question was a dwelling house and belongs to an un- 
divided family and further that if a member of an undivided 
family who was a shareholder in that dwelling house undertakes 
to buy his share to value the share, the valuation to be decided 
in any manner that the court should think fit. This, in our 
opinion, clearly indicates that the court must frame issues relat- 
ing to these two matters, namely, as to whether the house was a 
dwelling house belonging to undivided family, and, secondly, as 
to what was the proper value of the share that the court could 
eke under Section 4 for the transfer to the defendant share- 

older. 

In this case, in our opinion, there has not been a proper trial 
of these two points. We are therefore of opinion that ihe court 
below should record findings on the following issues:— : 

1. Whether the house in suit is a dwelling house within the 
meaning of Section 4 of the Partition Act? 

2. If it is, what is the value of the plaintiffs, share? 

Parties will be entitled to adduce fresh relevant evidence. 
Findings are to be returned within three months. Objections, if 
any, should be filed within 10 days of receipt of the findings. 
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GANGA RAM anD ANOTHER (Defendants) 
versus 
BASANT SINGH AND ANOTHER (Plaintiffs) * 

Agra Tenancy Act (Local Act III of 1926), Sec. 197(d) and Sub-sec. 
(f)—Grovebolder’s right to cultivate portions of the lend of bis 
grove—Letters Patent, Sec. 10—Whether cross-objection cen be 
taken in Letters Patent appeal. 

It is not illegal for a groveholder to cultivate portions of 
the land of his grove. Mebbub Kben v. Chbhidden, 24 A. L. 
J. R. 599 (r.c) followed. - 
No cross-objection can be taken in a Letters Patent appeal. 
Keusalia v. Gulab Kewwer, I. L. R. 21 All. 297 followed. 
APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the Hon’aLe Mr. Justice DALAL. 


Hernendan Prasad for the appellants, 
Mushtaq Abmad for the respondents. 
The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent appeal by the defendants 
against a judgment of a learned single Judge of this Court ting 
an injunction against the defendant. The plaintiffs AR ia suit 
as Zamindars against the defendant No. 1, Ganga Ram, as grove- 
holder, alleging that defendant No. 1 had let portions of his grove to 
defendant No. 2 for cultivation and had also cut down old trees in 
his grove and planted new trees. The reliefs asked for were that the 
Court should order the defendants to remove the newly planted 
trees and to give the plaintiffs possession over the whole area of the 
grove, and, if the relief of ion be not ted, to forbid the 
defendants to carry on cultivation in the aforesaid land and not 
to interfere with the plaintiffs’ cultivation. Both the lower courts 
dismissed the suit of the plaintiffs on the ground that the action 
of the groveholder in letting land for cultivation was not illegal, 
and finding that the land retained its character of grove although 
certain portions were cultivated. The learned single Judge of this 
Court held that the groveholders had no right to cultivate the land, 
and that the land had not lost the character of grove, and he granted 


an injunction 


Preventing the defendants, after the present crops are reaped, 
ever sowing or cultivating for agricultural purposes the 
land of the plot in suit. 

We consider that in accordance with the principle laid down 
in Mebbub Kben v. Chhidden’ it is not illegal for a groveholder to 
*L. P. A. 176 of 1928 
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cultivate portions of the land of his grove. We may note that as 
an injunction relates to the future, reference may also be made to 
the existing law on the subject of groveholders, which is contained 
in Chapter XI of the Tenancy Act of 1926, In Section 197 (d) 
it is laid down that a groveholder may sublet the whole or any por- 
tion of his grove land, and in Sub-section (f) it is recognised that 
crops may be grown under and among the trees of a grove þecause 
the landholder is entitled to realise his rent by distress of such 
crops. Accordingly we consider that the lower appellate court 
was correct in dismissing the-appeal of the plaintiffs, and we allow 
this Letters Patent appeal with costs of both hearings in this Court 
and set aside the judgment of the learned single Judge of this Court. 

In regard to the cross-objection which was filed on behalf of 
the plaintiff-respondents, following the principle of Keusalia v. 
Gulab Kunwer’ we hold that no cross-objection can be taken in a 
Letters Patent appeal: We dismiss the cross-objection therefore 
with costs, . a 


LR. 21 All 297 
Appeal allowed 


RAJDEO (Plaintiff) 
versus 
NATH PRASAD MISRA (Defendent)* 


Provincial Small Cause Courts Act (IX of 1887), Sec. 25—Judgmeont 
—Stendsrd required—Suit dismissed on bere finding that bond was 
without c stion—Judge did not even state that be believed 
the evidence of the defendent—W hether trial proper. 


A Judge of the court of small causes is not required under the 
law to write an elaborate judgment but there ought to be some 
indication in his judgment that he has applied a judicial mind to 
the case. 

Where, in a suit for récovery of money on a bond, the execu- 
tion of which alone was admitted by the defendant, the Judge 
of the court of small causes, after framing the issue as to whether 
the bond was for consideration and examining the parties, beld, 
that the bond was without consideration and dismissed the suit 
without even stating that he believed the evidence of the de- 
fendant u whom the onus lay in preference to that of the 
plaintiff, , that the case had not been properly tried. 

The discretion conferred upon the High Court for interference 
under Sec. 25 of the Provincial Small Cause Courts Act is more 
extensive than the powers of this Court in a revision under Sec, 
115 of the Civil Procedure Code. 


CIL Revision from an order of Mr. LaL BHacwati DAYAL 
SINGH, Judge of the Court of Small Causes at Deoria. 
*Civ. Rev. 47 of 1930 
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Rudra Nerein for the applicant. 
Herbans Sebai for the opposite party. 
The following judgment was delivered by 
SEN, J.—The discretion conferred u this Court for inter- 
ference under Section 25 of the Provincial Small Cause Courts Act 
is more extensive than the powers of this Court in a revision under 
Section 115 of the Code of Civil Procedure. Plaintiff sued the 
defendant for recovery of a certain sum of money on a bond alleged 
to have been executed by the defendant. The defendant a pears 
to have admitted the execution of the bond but to have denied 
that the bond was for consideration. The onus of proving the 
absence of consideration was clearly upon the defendant. The 
court below framed the issue, namely: Is the bond for consi- 
deration? The suit was dismissed with the following finding: 
It appears that the bond is without consideration. ‘The issue 
decided accordingly—Order—The suit fails and dismissed with 
costs, 


A Judge of the court of small causes is not required under 
the law to write an elaborate judgment but there ought to be 
some indication in his judgment that he has applied a judicial 
mind to the case. There is no indication of this in the present 
case. The plaintiff and the defendant were examined in this 
case. The Subordinate Judge does not even state that he believes 
the evidence of the defendant, upon whom the onus lay in pre- 
ference to that of the plaintiff. The case has not been properly 
tried. I set aside the decree of the court below and direct that 
the case be reinstated in the court of the Judge of small causes at 
Deoria under its original number and disposed of according to 
law. Costs here and heretofore to abide the event. Costs in this 
Court will include fees. i 


Decree set aside 


RASULAN BIBI .anp orHeErs (Plaintiffs) 
Versus 
NAND LAL anv orHers (Defendants)* 
Trensfer of Property Act (IV of 1882), Sec. 41—Mere inspection of 
kbewat—Not sufficiently good inquiry. 

A mere inspection of the khewat by an auction-purchaser is 
not sufficient inquiry as laid down in Sec. 41 of the Transfer of 
Property Act, especially where the vendor or the judgment- 
debtor is a Mohammedan, 

Nirman Singh v. Rudra Pratap Singh, I. L. R. 48 AIL 529 at 
539-540 referred fo. 

"L, P, A. 14 of 1928 a _ 
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Con APPEAL under Section 10 of the Letters Patent from a judg- 
Ipo ment of the Hon’sLE MR. JUSTICE BANERJI. 


ee Shiva Prasad Sinba for the appellants. 


v. M. L. Agarwala for the respondents. 

Bilas The judgment of the Court was delivered by 

Maker}t, J. Muxeryi, J.—This appeal must be allowed. The facts are 
briefly these. In execution of a simple money decree obtained by 
Saheb Din and others decree-holders against two brothers, Hida- 
yat and Yaqub, a certain property was attached. Thereupon a 
brother and two sisters and mother of the judgment-debtors pre- 
ferred an objection in the execution department, .claiming their 
shares on the ground that the property attached was originally 
the property of the ancestor, Zakir Ali, being the father of the 
judgment-debtors. It appears that the names of the brothers alone 
were recorded in the khewat. In that view the share of Yad Ali, 
namely, one-third at any rate, should have been exempted from 
the sale. It, however, appears to be a fact that the objection 
failed in the execution department, and the brother, sisters and 
mother of the judgment-debtors, brought the suit, out of which 
this appeal has arisen, to obtain a declaration that their shares in 
Zakir Ali’s property was not liable to be said in execution of the 
decree. 

After instituting the suit the plaintiffs took the precaution 
of making an application to the Court for issuing an injunction 
restraining the decree-holders from selling the property till the 
decision of the suit. ‘That application was also disallowed. The 

roperty was sold and was purchased by one Nand Lal, who was, 
later on, added as a defendant to the suit. 


The defence taken among others was that two of the plaint- 
iffs were not daughters of Zakir Ali, and the suit was barred by 
limitation and also under Section 41 of the Transfer of Property 
Act. 


The court of first instance decreed the suit, but the lower 
appellate court dismissed it on the sole d that the suit was 
barred by Section 41 of the Transfer af Propet Act. On the 
question of fact the learned appellate Judge held that the two- 
plaintiffs, Mst. Razia Bibi and Mst. Bannu Bibi, were Zakir Ali’s 
daughters. 

A second appeal was filed before this Court, and a learned 
single Judge of this Court dismissed the ap holding that Sec- 
tion 41 of the Transfer of Property Act been properly applied 
to the facts of the case. : 

In the Letters Patent appeal it is contended that Section 41 
should not have been applied and the suit should have been dec- 
reed. The sole point, therefore, that we have to decide in this 
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suit is whether, in the circumstances of the case, Section 41 of the 
_Transfer of Property Act was rightly applied or not. 
We do not know the exact date of Zakir Ali’s death, but it 


appears that he died about 15 years ago. It further appears that È 


after the death of the father the two judgment-debtors, Hidayat 
and Yaqub, on two occasions transferred a portion of the property 
of Zakir Ali. Nand Lal entered the witness box and swore that 
all the enquiry that he made into the title of the judgment-debtors 
was an inspection of the khewat and the sale proclamation which 
advertized the fact that the property of the judgment-debtors was 
going to be sold. The question then is whether this inquiry on 
the part of the purchaser was enough, or whether he ought to have 
taken further precautions and made a better inquiry into the title 
of the judgment-debtors. 

Although the language of Section 41 of the Transfer of 
Property Act would indicate that it applies to the case of a pri- 
vate transfer alone, but we take it, without deciding the’ point, 
that it may be applied also to the case of an auction-purchase. 
The proviso would still remain, namely, in order to create an es- 
toppel, on the principle on which the Section is based, the trans- 
feree should make the purchase 

after taking reasonable care to ascertain that the transferor had 
power to make the transfer and has acted in good faith. 

It has been argued by the learned counsel for the respondent 
that an inspection of the khewat was enough on the part of the 
auction-purchaser and he need not have enquired whether the 
property was purchased by the judgment-debtors, or whether it 
had been inherited by them or what were other sources of acqui- 
sition on the part of the judgment-debtors. We are unable to 
agree with this view. In most cases coming from Mohammedan 
families, the names of the sisters and mother, who are also heirs 
at law of a deceased Mohammedan, are never entered in the khe- 
wat. If we are to say that Mohammedan sons, simply because 
their names alone are down in the khewat, are entitled to give 
a good title to a transferee, and the mother and the sisters shall 
be precluded from claiming their shares, it would be disastrous 
indeed. As remarked in so many cases, each case must be treated 
on its own facts. Ordinarily when a man makes a purchase, he 
enquires the source of the vendor’s title. A mere inspection of 
the khewat should not suffice as a sufficiently good inquiry under 
Section 41 of the Transfer of Property Act, specially where the 
vendor or the judgment-debtor is a Mohammedan. To hold other- 
yea would be to disregard what is a well-known practice in the 
an 

Let us consider the nature of an entry in the khewat. The 
mutation order has nothing of the judicial in its character. Ob- 
served their Lordships of the Privy Council in Nirman Singh v. 
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Rudra Pratap Singh’: 

They (proceedings for mutation of names) are much more 
in the nature of fiscal inguéries instituted in the interest of the 
State for the purpose of ascertaining which of the several claim. 
ants for the occupation of certain denominations of immovable 
property may be put into occupation of it with greater confi- 
dence that the revenue for it will be paid. 

It is little less than a travesty of judicial proceeding to regard . 
the two orders of the Assistant Commissioner of Babraich and 
of the Deputy Commissioner as judicial determination expelling, 
proprio vigore, any individual from any proprietary right or in- 
terest he claims in the immovable property. 

These observations are based, no doubt, on the provisions of 
the Land Revenue Act itself, which lays down, in Section 40 (Act 
III of 1901), that all disputes regarding entries in the annual re- 
gisters (khewats) shall be decided on the basis of possession. Where 
possession is doubtful, the officer is directed to hold a summery 
inquiry as to title and to put the party, so found to be entitled 
to the property, into possession. It then provides that any order 
of possession so passed shall not debar any party from instituting 
a suit for the establishment of his right. It is clear, therefore, 
th: State wants to find out from whom it should easily recover 
the land tax. The very law under which the khewat is prepared 
and maintained, does not say that the khewat is a document of 
title. Tf that be the case, how a mere inspection of the khewat 
can sufficiently satisfy a reasonable inquirer, as $o title? The first 
thing that a solicitor, who has to report as to the title of, say, 
an intending seller, would do, is to ask for the title deed of the 
man. He will, no doubt, look into the khewat. Tf the name 
be there, the solicitor would ask for the title deed. If the intend- 
ing vendor says that he did not purchase the property but he in- 


` herited it, the next question to be put to him would be, from whom 


he inherited. When this is known, the next inquiry would be 
who were the heirs of the deceased ancestor. It is impossible to 
hold that a mere inspection of the khewat is a sufficient inquiry 
as laid down by Section 41 of the Transfer of Property Act. 

We hold that the auction-purchaser is not protected. 

Then it is difficult to see how the auction-purchaser, who is 
a purchaser pendenti lite, could escape the effect of such a pur- 
chase. He must take the property subject to the result of the 
suit. ‘This point was not argued before the learned single Judge 
and therefore we need not dilate upon it. 

In the result, we allow the appeal, set aside the judgment of 

this Court and the decree of the lower appellate court and res- 
tore the decree of the Munsif. The ap ts will have their 


costs in all the courts, 
Apped allowed 


3, L R. 48 AIL 529 at 539=540 
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ABDUL MUWALI (Defendant) 
Versus 

TAHSILDAR OF KASHIPUR, DT. NAINI TAL (Plaintiff) * 
Kumaun Rules—Rules 11, 12 and 24—Order by Deputy Commissioner 
under Provincial Insolvency Act—Forum of appeal—Notification 
No. 543|7-421 published in U. P. Gazette of April 3, 1926—Ap- 
Plicability of. ; 
Under the Kumaun Rules 11, 12 and 24 an appeal lies to the 
i ioner, Kumaun Division and not the High Court from 
an order of the Deputy Commissioner under the Provincial In- 
solvency Act. Notification No. 543|VII-421 published in the 
U. P. Gazette, April 3, 1926 introduced certain changes, but it 
expressly provided that the Notifications did not apply to any 
suit or proceeding instituted before April 1, 1926 or to any pro- 
ceeding taken before, on or after the said date in continuance or 
- pursuance of any such suit. An application for annulment of a 
transfer was made to the Deputy Commissioner, Naini Tal, un- 
der Sec. 53, Insolvency Act, after the date of Notification. The 
order of adjudication and the application for adjudication were, 
however, made before the date of the Notification. Held, that 
the annulment of an alienation under Sec. 53 of the Insolvency 
Act is invariably ‘in pursuance’ of the order of adjudication, and 
as the order of adjudication was made before the Notification, 
the application for annulment would be subject to the Kumaun 

rules. i 


Fist APPEAL from an order of G, L. Vivian Eso., Sub- 
ordinate Judge of Naini Tal. 

A. Sonyal for the appellant. 

Kailas Nath Katju and M. N. Reina for the respondent, 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—A preliminary objection has been taken 
to the hearing of this appeal on the ground that no appeal lies to 
this Court from the order of Mr. G. L. Vivian, the Deputy Com- 
missioner of Kumaun, dated July 26, 1928, passed in insolvency 
proceedings. 

One Mubarak Husain was adjudged insolvent on December 
8, 1925 on applications presented by his creditor, Sukhdeo, on 
March 28, 1924 and May 13, 1925. He had executed a mortga 
deed, dated December 30, 1922 in favour of Abdul Muwali, ite 


*F. A. F. O. 12 of 1929 
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‘ “ib ad 
annulled the mortgage impugned by the receiver, under Section 
53 of the Insolvency Act. The present appeal was filed by the 
mortgagee, Abdul Muwali, impugning the correctness of the or- 
der of the Deputy Commissioner referred to. 


It has been argued for the respondent that the forum of 


vw 
Tampax oF appeal from the order of the Deputy Commissioner exercising 


jurisdiction of a civil court under the Provincial Insolvency Act 


Nana Tat is the court of the Commissioner, Kumaun Division, and not this 


Niemal- 
«lsb, J. 


Court. The contention is based on Rules 11, 12 and 24 of the 
Kumaun rules which, it is alleged, are a plicable to the present 
case. Assuming, for the present, that ie Rules are applicable, 
we have no hesitation in holding that the appeal lay to the Com- 
missioner, Kumaun Division, and not to this Court. Rule 11 
provides that 


the Commissioner shall exercise the powers and perform the duties 
of a High Court for the Kumaun Division for the purposes of 
all Acts other than the Indian Succession Act, 1865, the Indian 
Companies Act, 1882, the Indian Railways Act 1890. 
Rule 12(2) authorises the Deputy Commissioner to exercise the 
powers and perform the duties of a District Judge for the pur- 
poses of all Acts other than the Indian Succession Act, 1865. 
Rule 24 makes decrees and orders passed by the Deputy Com- 
missioner to be appealable to the Commissioner. It is clear from 
these provisions that the Deputy Commissioner, Kumaun Divi- 
sion, is a district court within the meaning of Section 3 of the 
Provincial Insolvency Act and the Commissioner of Kumaun 
Division is the High Court for the purposes of Section 75 of the 
same Act and therefore an appeal from an order setting aside an 
alienation which lies, under Section 75 to the High Court, must 
lie to the court of the Commissioner, Kumaun Division who has 
the power of a High Court in that respect. Lf therefore the Ku- 
maun rules are applicable to the case, the preliminary objection 
raised by the learned advocate for the respondent is irresistible. 
‘As to whether the Kumaun rules are applicable, a reference 
to Notification No. 543|VI[-421 published in the U. P. Gazette 
of April 3, 1926 leaves no room for doubt that the Kumaun rules 
continue to apply, though the Notification has transferred the 
jurisdiction of the Deputy Commissioner in certain civil matters 
including insolvency proceedings to the District Judge of Pilibhit. 
If the arrangement introduced by the Notification applies to the 
present case the jurisdiction of this Court cannot be questioned. 
But a certain “qualification”, which has been PA IE) to the 
Notification, runs. as follows:— 
i in this Notification ... shall operate to affect the 
i (a) any suit or proceeding instituted before the first 
day of April, 1926, in any court or before any officer of tho 
Kumaun Division, or (b) any application, appeal, review, revision 
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proceeding in execution, or other proceeding filed or taken, whe- 
ther before, on or after the said day in any such court or be- 
fore any such officer, in continuation or pursuance of any suit 
or proceeding defined in Paragraph (a) but all such applications, 
suits and proceedings shall be heard and decided as if this Noti- 
fication had not been issued. 

Though the application for annulment was made after the 
date of this Notification, the order of adjudication and the appli- 
cations for adjudication were made before the date of the afore- 
said Notification. We are of opinion that the application, dated 
January 10, 1928 for annulment of the mortgage deed executed 
by the insolvent was ‘in pursuance of’ the insolvency proceeding. 
We think that annulment of an alienation under Section 53 of 
the Insolvency Act is invariably ‘in pursuance’ of the order of 
adjudication. If, therefore, the order of adjudication was made 
before the Notification, as is the case here, the application for 
annulment of a transfer made by the insolvent would be subject 
to the Kumaun rules and not to the arrangement introduced by 
the Notification referred to above. 

For these reasons we uphold the preliminary objection and 
return the memorandum of appeal to the appellant for presenta- 
tion to the proper court, if so advised. The respondent will have 
his costs of this Court. 


CHIRANJI LAL (Defendant) 
versus 
: BOOL CHAND (Pleintiff)* 
Court Fees Act (Act VII of 1870)—Schedule I, Article 1—Memoren. 


dum of cross-objection—Partly relates to costs—Costs pert of “sub- 
ject-matter in dispute’—Ad valorem court-fee must be peid. 


A memorandum of cross-objections relating to costs is go- 
verned by Article 1, Schedule I of the Court Fees Act and must 
be stamped ad valorem. The same principle is applicable to cross- 
objections relating partly to costs and partly to other matters. 

part relating to costs must be held to be part of the “sub- 
ject-matter in dispute”. 

Niba! Chand Vaish and Benod Bebari Lal for the appellant. 

K. C. Mital for the respondent. 

The following judgment was delivered by 
f Kine, J.—This is a reference under Section 5 of the Court 
Fees Act, 1870. 

"Stamp Report in F. A. 66 of 1928 
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The plaintiff sued for the redemption of certain property 
upon payment of Rs.5,911, which he deposited. The trial court 
decreed redemption upon payment of Rs.7,925 and ordered the 


Cumaxgt Lat plaintiff to deposit the balance of Rs.2,014 within 8 days. Par- 


Y. 


Boot CHAND 


King, J. 


ties were ordered to bear their own costs. 


The defendant appealed against the decree. The plaintiff- 
respondent filed a cross-objection— 

(1) contesting his liability to pay the further sum of 
Rs.2,014, and 

(2) contesting the disallowance of his costs in the trial 
court. 


He paid an ad valorem court-fee on Rs.2,014 only. The 
Chief Inspector of Stamps reported that the respondent was 
liable to pay a further court-fee of Rs.30 on the amount of costs 
claimed by him, namely, Rs.625. 

The respondent’s learned advocate contests the correctness 
of this report. The Taxing Officer agrees with the Chief Inspec- 
tor but, in view of the general importance of the question, has 
referred the matter to the High Court for decision. 


Under Schedule I, Article 1 2 memorandum of cross-objec- 
tions is chargeable with an ad valorem fee on the “amount or 
value of the subject-matter in dispute”. The question there- 
fore is whether the costs which were disallowed by the trial 
court, and are claimed in the cross-objection, should be 
included in the “amount or value of the subject-matter 
in dispute”. Looking only at the language of the statute, apart 
from judicial decisions, I should answer the question in the affir- 
mative. The respondent expressly claims a certain sum which 
was disallowed by the trial court. In my opinion that sum is 
part of the “subject-matter in dispute” in the appellate court. 
This view is supported by the preponderance of judicial decisions. 
The Chief Inspector relies upon Debendro Moban Rai v. Sone Kuer 
decided by a bench of this Court. In that case it was held that. 
where in 2 memorandum of appeal the disallowance of costs by 
the lower court is made the ground of a claim for separate and 
distinct relief, the value of such distinct relief should be reckoned 
as part of the subject-matter in dispute for the purposes of the 
first schedule of the Court Fees Act. This is the only case on 
this point decided by this High: Court which has come to my 
notice, and it certainly supports the Chief Inspector’s view. 

The same view was taken by the Madras High Court in In 
re Makki. 

Respondent’s advocate seeks to distinguish these rulings on 
the ground that they relate to memoranda of appeal, and that 
the principle of taxation applicable to a memorandum of appeal 

1[1901] A. W. N. 21 L L. R 19 Mad. 350 
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is quite different from that applicable to a memorandum of Cru 
cross-objections. He cites certain rulings, namely, Lakhan Singh 7,55 

v. Rem Kishen Das’, Ishdat Tewari v. Tameshwer Tewari and — 
Deroga Raut v. Mst. Parema Kuar’ in support of this contention, Gamans Lat 
These rulings however do not help him as they all hold that a Boo CHAND 
cross-objection must bear an ad valorem court-fee on the value —- 

of the subject-matter in dispute, under Schedule I, Article 1, Kieg J. 
even if the court-fee on 2 memorandum of appeal in the same 


suit is payable under Schedule II, Article 17. 


On the point whether the amount of costs which are speci- 
fically claimed in a cross-objection, after having been disallowed 
by the trial court, should be included in the subject-matter in 
dispute, the learned advocate has cited no authorities. The only 
authority which I have been able to discover in support of his 
contention is the case of Kamal Kamini Debi y. Mubemmad 
Emamuddin Sarkar’ decided by a single Judge of the Calcutta 
High Court. In this case it was held that a Memorandum of 
cross-objections relating to costs only comes under Clause (d), 
Article 1, Schedule II of the Court Fees Act and a court-fee of 
Rs.2 is leviable thereon. The learned Judge was much influenced 
by a remark made by their Lordships of the Privy Council in 
Doorga Doss Chowdry v. Ramanat Chowdry' that “the costs 
of a suit are not part of the subject-matter in dispute”. This 
ruling does no doubt support the contention .that when costs 
form the subject-matter of a cross-objection then those costs. 
should not be included in the “subject-matter in dispute” for 
the purpose of determining the proper court-fee. 

This ruling has however been expressly dissented from by 
a division bench of the Rangoon High Court in Ma Shin v. Maning 
Shwe Hnit in which it was held that cross-objections relating 
solely to costs must be stamped ad valorem on the sum claimed 
as costs. The learned Judges pointed out that their Lordships 
of the Privy Council (in the case cited aboye) were not constru- 
ing the language of any part of the Court Fees Act but were 
dealing with an Order in Council, and considering whether special 
leave to appeal should be granted, and therefore their dictum 
must not be extended further than the point which was immedi- 
ately before them. 


bench of the Lahore High Court. The previous Rangoon ruling 
does not appear to have been considered by the learned Judges 
but they took the same view, namely, that a memorandum of 
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cross-objections relating to costs only is governed by Article 1, 
Schedule I of the Court Fees Act and must be stamped ad valorem. 


I have no hesitation in following the two later rulings 
in preference to the Calcutta ruling since they appear to me to 


Boot Cann be in accordance with the plain and ordinary meaning of the 


King, J. 


King, J. 


language in Article 1 of Schedule I. Although they refer in 
terms to cross-objections relating to costs only, I think it is clear 
that the same principles are applicable to cross-objections relating 
partly to costs and partly to other matters. The part relating 
to costs must be held to be part of the “subject-matter in dis- 
pute”. 

I hold that the Chief Inspector was correct and the respon- 


dent must pay a further court-fee of Rs.30 on the amount which 
he claims in his cross-objection relating to costs. 


AMIR HASAN KHAN (Defendant) 
Versus 
HAFIZ MOHAMMAD NAZIR HUSAIN (Plaintiff) * 
Court Fees Act (VII of 1870), Secs. 7(v) (b) and 7 (iv) (c)—Swuit for 
possession—No declaration claimed—Court-fee to be computed ac- 
cording to the value of the subject-matter—Value rightly deter- 
mined under Sec. 7 (v) (b). 

Where the principal relief was “that on proof of the plaintiff’s 
right of ownership and of possession, and the invalidity of the sale 
deed dated September 22, 1925, the plaintiff may be granted 
actual and proprietary possession of the 6 annas zamindari share 
by ejectment of the defendant No. 1”, held, that a declaratory 
decree was neither asked for nor required. It was a straight- 
forward suit for possession and mesne profits and the value of 
the land was rightly determined under Sec. 7(v) (b). 

Rup Narain v. Bishwa Nath Singh, 20 A. L. J. R. 587, Ganga 
Dei v, Snkbdeo Prasad, 22 A. L. J. R. 945 and Tia Ram v. 
Dwarka Das, 26 A. L. J. R. 316 distinguished. 


M. A. Aziz for the appellant. 

The following judgment was delivered by 

Krnc, J.—This is a reference under Section 5 of the Court 
Fees Act 1870 for the determination of the proper court-fee 
payable on a certain plaint and memorandum of appeal. 

The plaintiff sued for possession of a 6 annas zemindari share 
and for mesne profits. 

The property. in suit had belonged to the plaintiff's brother 
who died leaving an 8 annas share, out of which 2 annas passed 

“Stamp Report in S. A. 1268 of 1929 
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to his widow (defendant No. 2), and 6 annas to the plaintiff, G™ 
by right of inheritance. The widow was however permitted to 1930 
retain possession of the plaintiffs share in lieu of her dower debt. — 
By a sale deed dated September 2, 1925 the widow assigned her Aue Hasan 
dower debt and her right to retain possession of the plaintiff’s - 
6 annas share to defendant No. 1. The plaintiff sued for pos- _ Harm 
session of the 6 annas share on the basis of his proprietary title, MoH? 
asserting that the sale deed of September 22, 1925 conveyed no Ham 
valid title to defendant No. 1. He paid an ad valorem court- _—— 
fee on Rs.937-8-0 (five times the Government revenue) and on 
Rs.90 (mesne profits) ie., on Rs.1,027-8-0 in all. The suit 
was valued for the purpose of jurisdiction at Rs.3,965 in all. 
The suit was dismissed and the plaintiff appealed, paying 
the same court-fee on his memorandum of appeal. The appeal 
was successful and the defendant has come to the High Court 
in second appeal, paying the same court-fee as was paid by the 
plaintiff on the plaint and memorandum of first appeal. 


The Inspector of Stamps reported (on the strength of cer- 
tain rulings to which I shall presently refer) that the court-fee 
was payable under Section 7(#)(c) on the total jurisdictional 
value of Rs.3,965, and not under Section 7(v) on Rs.1,027-8-0 
only. He accordingly held that there was a deficiency of 
Rs.147-12-0 in the court-fee paid on the plaint, and a similar 
deficiency of Rs.147-12-0 in the court-fee paid on the memo- 
randum of first appeal. 


The office reported that the rulings relied upon by the In- 
spector of Stamps were not applicable to this suit and that there 
was no deficiency in the court-fees paid on the plaint and two 
memoranda of appeal. 


The Taxing Officer was of the same opinion but has referred 
the question for decision under Section 5. 

I think there is no real difficulty in this case. The Inspector 
of Stamps relied upon the rulings in Rup Nerain v. Bishwe Nath 
Singh > Ganga Dei v. Sukbdeo Prasad’ and Tule Ram v. Dwerka 
Das. These rulings are clearly distinguishable because in each 
of those cases the plaintiff had expressly prayed for a declara- 
tion that a certain transfer was void or ineffectual against him. 
The declaration was sought as paving the way to the claim for 
possession. In each case the suit was framed for the purpose of 
obtaining a declaratory decree, together with the consequential 
relief of possession, and therefore fell prime facie within the scope 
of Section 7 (#v) (c) of the Court Fees Act. 4 

In the present suit, however, no declaration is expressly claim- 
ed. The principal relief is 

20 A. L J. R. 587 "22 A. L. J. R 945 

MEA L. J. R 316 


Bennet, J. 
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that on proof of the plaintiffs right of ownership and of pos- 
session, and the invalidity of the sale deed dated September 22, 
1925, the plaintiff may be granted actual and proprietary pos- 
session of the 6 annas zamindari share by the ejectment of 
defendant No. 1. 

The plaintiff does not ask for any declaration of his title, or 
declaration of the invalidity of the sale deed of September 22, 
1925 or cancellation of that sale deed. It was unnecessary for him 
to do so. Every decree for possession must involve a decision 
that the plaintiff is entitled to possession, and that the defend- 
ant is not entitled to retain possession against the plaintiff. It 
does not follow that in a suit for possession the plaintiff must al- 
ways ask for a declaration of his title, or for a declaration of the 
invalidity of the defendant’s title, so as to bring the suit within the 
scope of Section 7 (iv) (c). In the present case a declaratory dec- 
ree was neither asked for-nor required. It was a straightfor- 
ward suit for ion and mesne profits, and the value of the 
land was pain determined under Section 7(v) (b). 


I hold that the plaint and memoranda of appeal are properly 


K. B. H. MOHAMMAD MOHIUDDIN HAIDAR (Defendant) 
Versus 
DOORI SINGH (Plaintiff) * 

Tenancy Act (II of 1901), Sec.-95—Suit for declaration that plaintiff 
was occupancy tenant of defendant—Plaintiff assisting bis aged 
nucle in looking after bis bolding—‘Sharing in cultivation’ —W bat 
emotnts to. 

The assisting of one’s uncle at an advanced age in looking after 
his holding amounts to sharing in the cultivation. 

APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. Justice DALAL. 

Mahmudullsh for the appellant. 

The respondent was not represented. 

The judgment of the Court was delivered by 

BENNET, J.—This is a Letters Patent appeal brought by the 
defendant against the judgment of a learned single Judge of this 

Court in favour of the plaintiff. The plaintiff brought a suit in 

the revenue court under Section 95 of the Agra Tenancy Act 

(Act II of 1901), for a declaration that he was an occupancy te- 

nant of the defendant zamindar in succession to his uncle Khiali in 

whose cultivation he shared. The court of first instance granted 
*L. P. A. 163 of 1928 
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a declaration, and as a question of jurisdiction had been decided, Crm. 


the defendant appealed to the court of the District Judge. The 4,3, 
District Judge reversed the decree and came to a finding in the —— 


following terms: E B. H. 
It appears that the plaintiff did return to the village, but it is pr a 
not proved whether he shared in the cultivation, or whether he Hamar 
was merely lending a helping hand to an elderly relation. v. 


The evidence on the record was that the last occupancy te- Poou Soran 

nant, Khiali, was an old man of 80 years and it was admitted by Beseet, J. 
2 witness for the defendant that over a year before his death, the 
plaintiff, Dori Singh, lived with Khiali. “The caste of these people 
was Thakur and Khiali, partly from his caste and partly from 
his advanced age, did not himself cultivate but directed his la- 
bourers, The patwari also gave evidence to the effect that he had 
seen the plaintiff assisting in looking after the crops, although he 
had not seen the plaintiff doing the manual work of cultivation. 
It appeared to the learned single Judge of this Court that the find- 
ing of the District Judge was indefinite, as he appeared to find 
that either one of two alternatives existed, and in the opinion of 
the learned single Judge of this Court, either of these alternatives 
would amount to the fel definition of sharing in the cultivation. 
That is, the assisting of his uncle at an advanced age in looking 
after his holding would amount to sharing in the cultivation. We 
see no reason to differ fram that conclusion and accordingly we 
dismiss this Letters Patent appeal. No costs are allowed, as the 
plaintiff-respondent is not represented. 


BHORA HAZARI LAL (Defendant) Cyn. 
versus ee 
BHORA NAURANG LAL (Plaintiff) * 1230. 
Contract Act, Sec. 69—Pa t of land revenue a person a ted Jen. 10 
as ‘lamberdar’—Suit Dane against lie ph betel so | 
peid—Latmbardor “interested in the payment of money”. Mes 
Where a person appointed as ‘lambardar’ makes payment of ULLAH, J 
Government revenue during the period he holds that office, he 
must be deemed to be ‘interested in making the payment’, within 
the meaning of Sec. 69 of the Contract Act, and is entitled to 
institute a suit for recovery of payment made. 
SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
Esq., Additional District Judge of Agra, confirming a decree of 
MavuLvi SHamsuL Hasan, Additional Subordinate Judge. 
Uma Shankar Bajpai for the appellant. 
Nerain Prasad Astbana for the respondent. 
The judgment of the Court was delivered by 
NIAMATULLAH, J.—This appeal arises out of a suit brought Nismas- 
by the plaintiff-respondent for recovery of a cértain sum of money "4b, J. 
l *S. A. 545 of 1927 
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Crm paid by him towards the Government revenue in respect of a 
isso share in defendant-appellant’s possession as ‘thekadar’. ‘The cir- 
~~ cumstances which led to the institution of the suit are briefly these: 
cian Musammat Bhawani Kunwar was in possession of the share in res- 
ee pect of which revenue was paid by the plaintiff-respondent. She 
Brosa died in 1921. A year before her death she had granted a ‘theka’ 
Navaana Lat of her share to the defendant-appellant, who was bound in terms 
Nema. of his lease to pay the Government revenue. After the death of 
alles, J. Bhawani Kunwar two rival claimants appeared on the scene. One 
was the plaintiff-respondent and the other was a person who claim- 
ed to have a preferential reversionary right. ‘The controversy be- 
fore the revenue courts had varying results. At one stage the 
plaintiff-respondent was recognised as the rightful claimant and 
was appointed a ‘lambardar’, During the period that he held the 
office of ‘lambardar’ he paid the Government revenue, which he 
now seeks to recover from the defendant-appellant. Eventually 
the plaintiff-respondent was unsuccessful and his rival claimant ob- 
tained possession of the share once in possession of Mst. Bhawani 
Kunwar. The plaintiff-respondent brought the present suit for 
recovery of the land revenue which he paid and which the de- 
fendant-appellant ought to have paid in terms of his lease. ‘The 
lower appellate court has decreed the claim. The defendant-ap- 
pellant has preferred the present appeal. 

It is contended on behalf of the appellant that Section 69 
of the Indian Contract Act which has been relied on by the lower 
appellate court in decreeing the claim of the plaintiff-respondent 
is not applicable to the circumstances of the case. It is urged 
that in making the payment the plaintiff-respondent intended to 
further his own interest, as at that time the litigation between 
himself and the rival claimant made it necessary that he should 
pay the Government revenue to strengthen his claim apan his 

| adversary. We are unable to accept this contention. e plaint- 
iff-respondent was admittedly the ‘lambardar’ at the time when he 
paid the Government revenue. If he had made default in pay- 
sment of the revenue he could have been arrested, his movable 
and immovable property, other than the share in dispute, could 
haye been attached. In this state of things the argument that the 
payment made by him was a payment made by a volunteer has no 
force. We are of opinion that the plaintiff-respondent was, to say 
the least of it, interested in making the payment which he did. 
The defendant-appellant was not only bound to pay the Govern- 
ment revenue, which had fallen due, in terms of his ‘theka’, but 
he was also liable to pay it under the provisions of the Land Re- 
venue Act (see Section 142 Explanation). For these reasons we 
are of opinion that the view taken by the lower appellate court 
is correct. The appeal must therefore fail. It is accordingly 

dismissed with costs. 
Appeal dismissed 
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f persus : 1930 
KING-EMPEROR* Win 
Criminal Procedure Code (Act V of 1898), Sec. 288—When to be em- — 
ployed—Criminal Procedure Code, Sec. 164—Magistrate recording _Bows, J. 
- confession—No right to cross-exemine. Torne: J: 
Previous statements of witnesses are only ordinarily admissible 
to corroborate or contradict the witnesses who have made state- 
ments at the trial, or by virtue of Sec. 288 of the Code of Cri- 
minal Proçedure. The latter section should only be employed 
when there is reason to believe that a witness at the trial is delibe- 
rately departing from the evidence which he gave before the 
magistrate ind where it is considered by di trial Judge 
desirable to bring the whole statement made before the magistrate 
on record as substantive evidence. As to corroborating a witness, 
it is unnecessary for the prosecution to corroborate their witnesses 
by previous statements, until the statement made at the trial has 
been challenged. . As to contradicting a witness, it is not in ac- 
cordance with law to use his statement made on a previous occa- 
sion, until the particular statement, by means of which it is de- 
sired to contradict the witness, is put to him and he is asked 
what explanation he can give. 
A magistrate, while recording the confession of a person under 
Sec. 164 of the Criminal’ Procedure Code, has no right to cross- 
exámine him or to endeavour to get particular statements out of 
him on the basis of some information in his (magistrate’s) pos- 
session. 
The statement of a woman witness, who was one of those re- 
siding in the house in which the dacoity was committed, could 
not be treated as a first information report and could only be used : 
by the Crown as a statement made by a witness for the prosecution 
and could only be used by the defence as a basis for cross-exa- 
mination. 


Criminal APPEAL from an order of Basu Ram UcRAH LAL 
Srivastava, Additional Sessions Judge of Pilibhit. 

M. A. Aziz for the appellants, 

Ume Shanker Bajpai (Government P EPE for the Crown. 

The judgment of the Court was delivered by 

Boys, J.—This is an appeal of six men from convictions under Boys, J. 
Section 396 of the Indian Penal Code and, in the case of Abdul 
Jalil Khan and Abdul Shakur alias Shakuri, sentences of death and, 
in the case of Dilawar, Kundan, Chhida and Hemraj, sentences 
of 10 years rigorous imprisonment, including three months solitary 

*Cr. A. 949 of 1929 


ABDUL JALIL KHAN AND oTHERS CancxaL 
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confinement. The printed paper-book of the case runs to just 
over 300 pages. is ig partly due to the fact that the learned 
Additional Judge has admitted on to the record the whole of pre- 
vious statements made by witnesses. Previous statements of wit- 
nesses are only ordinarily admissible to corroborate or contradict 
the witnesses who have made statements at the trial, or by virtue 
of Section 288 of the Code of Criminal Procedure. The latter 
Section should only be employed when there is reason to believe 
that a witness at the trial is deliberately departing from the évi- 
dence which he gave before the Magistrate and where it is consi- 
dered by the trial Judge desirable'to bring the whole statement 
made before the Magistrate on record as substantive evidence. 
As to corroborating a witness, it is unnecessary, and this has been 
pointed out many times, for the prosecution to corroborate their 
witnesses by previous statements, until the statement made at 
the trial has been, in one way or another, challen As to con- 
tradicting a witness, it is not in accordance with law to use his 
statement made on a previous occasion, until the particular state- 
ment, by means of wbich it is desired to contradict the witness, 
is put to him and he is asked what explanation -he can give. In 
neither of these two latter cases is the previous statement itself 
substantive evidence. We recognise, however, that in the present 
case in bringing the whole of previous statements on to the record, 
the learned Judge was only moved by a desire to give the accused 
every opportunity of making such criticisms agian the wit- 
nesses’ testimony in the Sessions court as they could found on the 
earlier statements. The learned Judge’s judgment extends to 
nearly 40 pages of the printed record, and he has dealt with the 
case ably and exhaustively. If, as we think, he has dealt with it 
in greater detail than is necessary, we again recognise that that is 
an error on the right side and that he was only desirous of deal- 


ing with the case thoroughly. He has certainly succeeded. 


[Their Lordships then discussed the evidence in the case 
and dismissed the appeal against all the accused except Chidda.] 

A few further comments we must make. On page 263 of 
the printed paper-book the learned trial Judge expresses the opi- 
nion that the statement of a woman to the police who was one 
of those residing in the house in which the dacoity was committed, 
could be treated as a first information report and that, therefore, 
such a statement was admissible against the accused, seeing that 
the woman in question was produced as a witness in the case and 
could be cross-examined on it. In this the trial Judge was in 
error. ‘The first information report was clearly that which was’ 
made by the chowkidar. The statement made by the woman 
was nothing more than a statement made by a witness for the 
prosecution to the police, which could not be used by the Crown 
for any purpose and could only be used by the defence as a basis 
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for cross-examination. 

The next comment that we have to make is that in the course 
of the argument the learned Government Pleader, when dealing 
with the conflicting statements of Dilawar in his statement as an 
approver and Narain in his statement as an approver, drew our 
attention to the evidence of Babu Sri Krishna, Circle Inspector, 
which is to be found on page 213 of the printed book: It is in- 
deed astonishing that in the year 1929 when this evidence was 
given the Government Pleader of Pilibhit should have seen fit to 
lead it at all. There are no less than two printed pages at the 
very commencement of this -police officer’s evidence which are 
directed to one purpose and one purpose alone, namely, to show 
what a bad character the appellant Abdul Jalil was and how justi- 
fied the Crown were in proceeding against him. We quote the 
following two examples of the evidence that the Government 
Pleader of Pilibhit permitted himself to lead. They are:— 

In connection with that dacoity (some other dacoity) the Sub- 
Inspector of Khatewa and the Circle Inspector of Naini Tal came 
to me at Pilibhit. They expressed their suspicion about this da- 
coity on Abdul Jalil etc. 

Again:— 

The police of Pilibhit was very much afraid of Abdul Jalil 
Khan and was also in collusion with him. Nobody dared to see 
his house. 

There are two pages of this sort of thing. It so happened that 
the Government Pleader of Pilibhit who represented the Crown 
at the trial was present in court before us, and we asked him to 
explain how it came about that he led these two pages of evidence 
at the very commencement of the Circle Inspector’s evidence with- 
out there having been any foundation to justify the evidence be- 
ing led. He could only refer us to some wholly unsubstantiated 
suggestion that the police were intending originally to run a gang 
case and, therefore, wanting to put in all the evidence they could 
to connect various persons suspected in various dacoities or mur- 
ders, It is manifestly immaterial what the police intended; the 
present case was a case directed, or at least should have been direct- 
ed, solely to the proof of a single dacoity. The only matter to 
which the Government Pleader of Pilibhit could direct our at- 
tention was a statement of the Magistrate who conducted the 
identification proceedings in the jail to the effect that he did not 
know for what case the accused were to be identified, but from 
the large number of accused put up before him he concluded that 
it was a gang case. It is unnecessary to deal with this suggestion 
any further. The case before the Court, and the only case with 
which the Government Pleader of Pilibhit and the Court were 
concerned, was this single charge of a single dacoity, and it ought 
to have been most manifest to the Government Pleader of Pili- 
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bhit that he was not entitled to lead evidence to prejudice the 
court against the accused or any particular accused and that he 
could only lead evidence of the bad character of the accused if 
that aie reas accused had previously led evidence of his good 

Evidence Act, Section 54). It is not suggested that 


‘Abdul bial jal Khan or any of the accused had, upto that period at 


any rate, led evidence of good character. We may note also that 
even if the Government Pleader of Pilibhit did endeavour to lead 
such evidence, it was the duty of the trial court to have stopped 
him immediately. We recognise of course that the learned Judge 
had not had much experience on the date in question of Sessions 
work, and his failure to stop the Government Pleader in no way 
detracts from our great appreciation of the care and trouble that 
he expended on the case. ‘ 


The next comment that we feel compelled to make is in re- 
ference to the Magistrate, Mr. Sri Krishen Kumar, who recorded 
the confession of Narain under Section 164 of the Code of Cri- 
minal Procedure, He had already apparently recorded the alleged 
confession. of Dilawar, and we have already made mention of the 
serious conflict between Dilawar and Narain as to the manner in 
which the dacoits assembled at the spot, and also in regard to the 
acts of Dilawar subsequently and during the dacoity. Whether 
or no it was from Dilawar’s previous statement that the Magistrate 
had got his knowledge, it is manifest that at the conclusion of Na- 
rain’s statement he realised the serious discrepancy between the two 
statements and, as the record shows, apparently made a determined 
effort to get Narain’s statement into harmony with that of Dilawar. 
Narain stated that Shakuri, Jalil and Dilawar went on a tonga 
while the’ remaining ns went on foot. Dilawar had stated 
that Shakuri and Jalil were driven by him to the meeting place 
on his own ekka. Narain had completely finished his own state- 
ment, that is, the statement which he had come voluntarily to 
make, when, the Magistrate proceeded to question him at great 
length manifestly on the basis of some information in his 
sion. It is only necessary to mention samples of the questions he 
asked. Question, “Did Shakuri and Jalil go in an ekka or in a 
tonga”? There was no ambiguity whatever in Narain’s state- 
ment that they had come in a tonga, but it was in conflict with 
Dilawar’s statement that he had taken these two men on his own 
ekka. Narain replied definitely: “In a tonga”. The conflict re- 
mained. The next question asked was—“Was Dilawar in the 
same tonga”? Manifestly this was with a. view to giving Narain 
a chance of saying, “No Dilawar was in an ekka”, but the witness 
replied definitely “yes”. The witness was then asked “Who was 
driving the topga?” and replied—“The torga belonged to some 
one else whom I do not recognise.” Now it was manifest from 
Narain’s earlier statements that he knew Cilawar well, for he 
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had given evidence: mentioning Dilawar by name and the share 
that Dilawar took in the dacoity.. Notwithstanding this the Ma- 
gistrate asked him again—‘Was it driven by Dilawar?” and Na- 
rain again replied definitely—“No”. ‘There are many other ins- 
tances too numerous to detail showing that the Magistrate was 
questioning Narain in detail on matters already within the Ma- 
gistrate’s knowledge and endeavouring to reconcile the statement 
of Narain with that of Dilawar. This was no part of his duty 
at all. It was his duty merely to record such confession or state- 
ment as Narain might desire to make. It was also part of his duty 
with great caution and exercising the greatest discretion to question 
Narain in order to eliminate any real ambiguity that there might 
be in Narain’s statement, or in other words to give Narain a chance 
of making his statement intelligible. But he had no right what- 
ever to cross-examine the man who was making the statement or 
to endeavour to get particular statements out of him. 


The result is that we set aside the conviction of Chhidda and 
direct his immediate release, unless he is required in connection 
with any other matter. The appeals of the remaining five are dis- 
missed, and the sentences on Abdul -Jalil and Abdul Shakur will 
be carried out according to law. 

Conviction set aside 


RAM RATAN LAL (Plaintif) 
VETSHS 

_  GAURA anp otHers (Defendants) * 

Contract Act (IX of 1872), Secs. 69 and 70—Plaintiff paying arrears 
of revenue which defendapts-co-sherers bound by law to pay— 
When plaintiff entitled to be reimbursed. . 

The plaintiff was the auction purchaser of the share of the 
Jambardar in a mahal. Government revenue had fallen into arrears 
by reason of the default of the co-sharers and the Government re- 
covered the entire amount from the plaintiff at the time of the 
auction purchase. The plaintiff instituted the present suit for 
recovery of the amount from the co-sharers. Held, that the plaint- 
iff was legally responsible for the payment of the amount and he 
having discharged this liability was entitled to recover the amount 
under Secs. 69 and 70 of the Contract Act. 

SECOND APPEAL from a decree of MAULvI TUFAIL AHMAD, 

Subordinate Judge of Shahjahanpur, confirming a decree of Basu 

Banarst Das KANKAN, Munsif of Tilhar. 


Narain Prasad Asthana for the appellant. 
A. P. Dube for the respondents. 
*S. A. 60 of 1927 
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The judgment of the Court was delivered by 


Sen, J.—This appeal arises out of a suit for recovery of 
Rs.378-3-0 principal and Rs.134-13-0 interest, in respect of cer- 
tain land revenue which had been paid by the plaintiff-appellant 
by reason of a default on the part of the co-sharers of mauza 
Mohammadpur Gularia, mahal Soem. Musammat Gaura and 34 
other persons were co-sharers in this mahal. Musammat Gaura 
had executed a simple mortgage of her share in this property in 
favour of the E E She had also passed a mortgage 
in favour of one Ujagir Singh. Ujagir Singh put his mortgage 
into suit, obtained a decree against Mst. Gaura and purchased her 
interest in the property himself. Plaintiff brought a suit for en- 
forcement of his prior lien by the suit No. 136 of 1917 which was 
directed both against Mst. Gaura, the mortgagor, and Ujagir Singh, 
the puisne encumbrancer, who had in the meantime dy pur- 
chased the property. The plaintiff’s claim was decreed and in exe- 
cution of the final decree obtained by him; the interest of Mst. 
Gaura in the property was purchased by the plaintiff-decree-holder 
on December 20, 1920; ° ` 

Musammat Gaura was the co-sharer of this mahal at the time 
of the auction sale. All the other co-sharers who are defendants 
in the present action including Mst. Gaura were in arrears of Go- 
yernment revenue to the extent of Rs.378-3-0. The factum of 
the co-sharers being in arrears to the above extent, was notified 
at the time of sale a the property itself does not appear to have 
been sold subject to the lien in favour of the Government. The 
Government however recovered the entire amount, namely, 
Rs.378-3-0 from the plaintiff at the time of the auction purchase. 
The present suit has oe instituted for recovery of that amount - 
from the co-sharers together with interest. 


The defendants denied their liability and pleaded that the 
position of the plaintiff was that of a volunteer and he was not 
entitled to recoup himself by contribution or otherwise from the 
defendants. This plea found favour with the trial court which 
dismissed the suit upon the ground that the payment made by 
the plaintiff was voluntary and the suit was misconceived. The 
lower appellate court has affirmed this decision. 

We have not the slightest doubt in our mind that the judg- 
ments of the courts below are wrong and must be set aside. 

Section 142 of the Land Revenue Act provides that 

all the proprietors of a mahal are jointly and severally responsible 
to Government for the revenue for the time being assessed there- 
on, and all persons, succeeding to proprietary ion therein, 
otherwise than by purchase under Section 160, be responsible 
for all arrears of revenue due-at the time of ‘their succession. 


It is not disputed that the'plaintiff is-a person who succeeded to 
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the proprietary possession of the interest of Mst. Gaura in the mahal 
otherwise than by purchase under Section 160 of the Land Re- 
venue Act. It is equally clear that he was responsible for all 
arrears of revenue which were due at the time when he succeeded 
to the property. The position of the plaintiff therefore was not 
that of a volunteer in any sense at A. The plaintiff did not 
voluntarily make payment but the amount was recovered from 
him at the time of the auction sale. The learned Judge of the 
court below was therefore not right in holding that the deposit 
made by the plaintiff was voluntary. ‘The plaintiff was legally 
responsible for the payment of that amount. The liability was 
not of his own choosing or of his own creation. He was held 
responsible for the revenue which had fallen into arrears by rea- 
son of the default of the co-sharers before his auction purchase. 
The next question which requires to be determined is as to 
whether the plaintiff was entitled to recover this amount from 
the co-sharers. His claim against Mst. Gaura may stand upon a 
slightly different footing. He has succeeded to the estate of Mst. 
Gaura which was liable pro tanto to the extent of her liability in 
the arrears of Government revenue. ‘The plaintiff as haying suc- 
ceeded to the estate of Mst. Gaura may be held liable for the 
amount due to the Government which stood charged upon her 
share in the property.: The position of the remaining 34 defend- 
ants was altogether different. They were jointly and severally 
liable with Mst. Gaura for the payment of Government revenue. 
The liability was sought to be enforced against Mst. Gaura because 
she happened to be the lambardar. The plaintiff having discharged 
this liability is entitled to recover that amount under Sections 69 
and 70 of the Indian Contract Act. .The plaintiff was clearly a 
person interested in the payment of the arrears of revenue which 
the defendants were bound by law to pay and the plaintiff having 
had to pay the amount is therefore entitled to be reimbursed by 
these defendants. ‘The payment moreover was made by the plaint- 
iff not gratuitously but under a compulsion of law. Where the 
plaintiff therefore as being the auction purchaser of this property 
had to pay the arrears of revenue due from, the co-sharers and 
not having intended to do so gratuitously, he is entitled to claim 
compensation from the-co-sharers under Section 70 of the Indian 
Contract Act. The judgment of the court below proceeds upon 
a preliminary point and we do not agree with its judgment. The 
case has not been disposed of on the merits. 


We set aside the decrees of the courts below and remand the 
case to the trial court through the lower appellate court for dis- 
posal of the claim on the merits. The plaintiff is entitled to the 
costs of this Court and also of the lower appellate court. The 
other costs are to abide the event. i 

, ‘Case remanded 
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BAGESHWAR TEWARI (Plaintiff) 
BIKRAMAJIT SINGH anD orners (Defendants) * 
Limitstion Act (IX of 1908), Arts. 62 or 97 and Art. 116—Suit for 

_tecovery of money on failure of consideration—No express nor im- 
_ Bied covenant to indensmify. _. : . 
. Where a contract provides no express or implied covenant to 
indemnify, and a suit is instituted to recover money on failure 
of consideration, the proper article to apply is Article 62 or 97. 
Mul Kunwer v. Chatter Singh, [1908] I. L. R. 30 All. 402, 
Jenak Singh v. Walidad Kben, [1915] 13 A. L. J. R. 669 and 
ere Rai v. Chandi Prasbad, [1929] 119 L C. 243 referred 


' Cw Revision from an order of Banu Sarup NaRAIN, 
Judge, Small Cause Court of Jaunpur. 

Janaki Prasad for the applicant. 

Haribens Sabei for the opposite parties, 

The following judgment: was: delivered .by 

Data, J.—Mr. Janaki Prasad has placed all the rulings before 
me. They are Mul Kunwar v. Chatter Singh’, Jaenak Singh v. 
Walidad Khen' and Henwent Rei v. Chandi Prasad’. The ques- 
tion is which article will apply, Article 116 or Article 62, when 
a suit is brought for the recovery'of money on failure of consi- 
deration. In the present case the plaintiff paid Rsa.50 to the de- 
fendants for the consideration of the defendants relinquishing 
certain rights. The deed of relinquishment subsequently failed 
because the defendants’ sons brought a suit for declaration that 
the deed was invalid and succeeded. According to the rulings 
the provisions’ of Article 116 will apply where there is a breach 
of covenant to indemnify -the p suffering against loss. caused 
to him by a defect-in the title of the executant of the document. 
The covenant need not be express. It may be implied as in the 
case of a sale under Section 52(2) of the Transfer of Property 
Act for the refund of purchase money. If there is no such cove- 
nant Article 62 or 97 of the Limitation Act will apply. There 
is neither an express nor an implied covenant here. is no 
law that on the failure of the defendants’ title to relinquish the 
rights of the family the consideration for the relinquishment would 
be refunded. The trial court was therefore correct in applying 
Article 62 or 97, and this application is dismissed with costs. 

a Application dismissed 
*[1908] L L. R. 30 AIL 402=5 A. L. J. R. 480 


'[1915] 13 A L. J. R. 669 *[1929}] 119 L C 243 
*Ciy. Rev. 397 of 1929 
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RAM SARAN AND OTHERS 
‘ore 
KING-EMPEROR* 

Indien Penal Code, Sec. 3 66-A—Meening of ‘induce’—Father telling 
married daughter to lesve busbend’s place and live with another 
as bts se ape deg act amounts to inducemeni—Women’s age 
—Medical evidence wncertain—Benefit of doubt to go to ac- 
cused, 

Where the father of a married woman, along with A and B, 

went to the house of the woman’s husband, took her away from 
‘there and left her at B’s house as his wife, and the medical wit- 
ness gave his opinion in a very hesitating manner to the effect 
that the woman was under 18 years of age on the date of the 
occurrence and it was asserted on behalf of the appellants A 
and B that she was 18 but on the side of the father evidence 
was produced to the effect that the girl was about 22, beld, 

. (1) that the benefit of the doubt in a case like this must be 

given to the accused. 

(2) That when a married girl is unhappy with her husband 
and the father takes her from the husband’s house and gives 
her as a wife to somebody else, that can hardly be called traffick- 

ing in women. The act of the father would, however, come 

within the provisions of Sec. 366-A and amount to an induce- 
ment. The provisions of Sec. 366-A did not apply to B as the 
inducement to leave must have for its object seduction by 
another person and not by the person who himself induces the 
woman to leave. í 

- CRIMINAL APPEAL from an order of ‘HL P. Verma Eso., 

Additional Sessions Judge of Benares at Jaunpur. 

Kapil Dev Maleviye for the appellants. 

Sankar. Seren (Government Pleader) for the Crown. 

The following judgment was delivered by 

Datat, J.—The facts proved to the satisfaction of the Ses- 

sions Judge and all the assessors are’ that Ram Saran, father of a 
ied woman, Suraj Bali and Jagardeo went to the house of 

the woman’s husband, took the woman away from the house and 

left her at’ Jagardeo’s house in the position of the wife of Jagardeo. 

These facts have been conclusively proved. The only question is 

whether the acts of the appellants amount to an offence. The 

Aes ie question from the decision is whether the young woman 

is under 18 or over 18. -The burden of proving that she was over 

18 lay on the prosecution. I have gone through the evidence. 

It is of an exceedingly slight nature. ‘The medical Witness was of 

*Cr. A. 1109 of 1929 
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opinion that the girl was under 18 years of age on the date of the 
occurrence. He, however, gave his opinion in a very hesitating 
manner to the effect that there might be a difference in the esti- 
mate of a year or so. One year is of great importance when the 
doctor thinks that she is 17 and it is asserted on behalf of the ap- 
pellants that she is 18. On the side of the appellant, Ram Saran, ~ 
the evidence is produced to the effect that the girl is about 22. 
The girl appeared in court yesterday and from her appearance it 
did not appear that she was under 19. All these are mere opinions 
and there is no definite evidence. Under the circumstances the 
benefit of the doubt must be given to the appellants, particularly 
in a case like this, where the father himself has taken the girl from 
her husband. 


The next argument is that the act- would not be covered by 
the provisions of Section 366-A. It is true that those provisions 
were enacted to give effect to the international convention for the 
suppression of traffic in women and children signed at Geneva 
in 1922. When a married girl is unhappy with her husband and 
the father takes her from de husband’s house and gives her as a 
wife to somebody else, that can hardly be called trafficking in wo- 
men. At the same time, having regard to the provisions of the 
Section, I am of opinion that the act of the father would come 
within these provisions. The provisions will apply to Ram Saran 
and Suraj Bali. The girl was seduced to illicit intercourse and 
induced to leave her husband’s house for the purpose. It was ob- 
jected that there was no evidence of inducement. The word “in- 
duce”, however, is used in its ordinary meaning of any words of 
inducement flowing from one person to the girl. The father’s 
telling the girl to come away with him from a house where she 
was unhappy would amount to an inducement. If the girl had 
been held by me to be under 18 years of age, I am of opinion, that 
Ram Saran and Suraj Bali would have been guilty under Section 
366-A. As regards Jagardeo, the principal offender, who had kept 
the girl as his wife, the provisions would not apply as the induce- 
ment to leave must have for its object seduction by another per- 
son and not by the person who himself induces the woman to 
leave. Very likely the wording of the Section makes the offence 
much wider than may have been intended by the legislature, but 
the business of a court is to interpret the words as they stand and 
not to make an attempt to discover what offence is particularly 
meant and what kind of offenders the legislature desired to in- 
clude in the definition. 


In the result I set aside the conviction and sentence and or- 
der the release of the appellants. If any of them is on bail his bail- 
bonds shall be cancelled. 


Conviction set aside 
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DALLU SINGH AnD aNoTHER (Defendents) 
versus 
CHHAKAN SINGH AND ANOTHER (Plaintiffs) * 
Agra Pre-emption Act, Sec. 4, Sub-cleuse (1 )— Proprietor —Mesning 
of—A menzoorider is an under-proprietor. 

The word ‘proprietor’ in Sec. 4, Sub-clause (1) of the Agra 
Pre-emption Act is used in a general sense so as to include both a 
superior proprietor and an inferior proprietor. 

A manzooridar is an under-proprietor oc inferior proprietor. 

SECOND APPEAL from a decree of Basu Harr Har PRASAD, 
Subordinate Judge of Benares, confirming a decree of Basu BIND 
Basni Prasan, Munsif of Hawali. 


Kailas Nath Katin and Akbter Husain Khan for the appellants. 
Narmedeshwer Upedhiya and Gadadhar Prasad for the res- 
pondents, 


The judgment of the Court was delivered by 


SULAIMAN, J.—Sécond Appeal Nos. 1792, 1793, 1794 and 
1795 are defendants’ appeals and are connected with each other. 
On April 3, 1925, a ele deed of five annas four pies share in two 

of mauza Lohradih was executed by Jagpat Singh in fa- 
vour of Dallu Singh for Rs.1,000. On the same date a perpetual 
lease was executed by the same in favour of Sukhdeo Singh, 
who was a nephew of the vendee. This lease related to sir lands 
and was in lieu of a premium of Rs.3,000 fixing an annual rent of 
Rs.90. By a su uent compromise, dated October 14, 1925, in 
a suit brought by the transferor to set aside these two transfers, it 
was ultimately agreed to return the share in one mahal to the trans- 
feror, the transferee retaining the share in mahal Katwaru only. 
It is this share which is in dispute in these appeals. 

The present plaintiffs instituted a suit (out of which S. A. 
No. 1792 arises) to pre-empt both the sale and the perpetual lease 
of the shares in mahal Katwaru, alleging that the two were part 
and parcel of one transaction and constituted a single transaction 
of sale. They also alleged that the subsequent compromise was 
a fraudulent device and was 2 mere paper transaction. 

In order to meet the claim the defendants obtained a deed of 
gift of a share in mahal Katwaru from one Baij Nath on April 19, 
1926, while the pre-emption suit was ding, and the claim was 
resisted on the stren of thividesd Of gin, Setoad Apr 
No. 1793 arises out of this suit to avoid the deed of gift. 

The plaintiffs also instituted a suit to pre-empt the transfer 

*S. A. 1792 of 1927 
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Gv under this deed of gift, dlge that, though ostensibly a gift, it 
i930 Was in reality a sale transaction. Second Appeal No. 1795 arises 
—— out of this second suit for pre-emption. 


Hees Subsequently, there was another sale deed, dated September 

Centacan 18, 1926, under which another share was transferred to the ven- 

Smam dees for Rs.800 in mahal Katwaru. A suit for pre-emption was 

Salaimen, J. instituted by the present plaintiffs to claim this share also. Second 
Appeal No. 1794 arises out of this third suit for pre-emption. 


The lower appellate court has found as a fact that the gift of 
April 19, 1926 was in reality a sale transaction, and being a trans- 
fer of joint family property without legal necessity, was not bind- 
ing on the minor. It has accordingly set aside that sale. It has 
further found that the sale and the lease of April 3, 1925 were 
part and parcel of one single transaction in favour of the same 
joint family, the total consideration being Rs.4,000. It has then, 
assuming that the compromise of October 14, 1925, was a, good 
one, held that the vendees who have actually parted with Rs.4,000 
and retained only the share in mahal Katwaru, are entitled to re- 
cover that amount from the plaintiffs, 


It seems to us that the finding that the gift was voidable at 

PE instance of the son of Baij Nath cannot be disturbed in second 

The gift having been set aside, the plea based on it must 

Tr lose its force. It is not also possible to interfere with the 

~ finding that the two transactions of the same date in favour of the 

same family made by the same person were not part and parcel 

of one and the same transaction, two documents instead of one 

having been used to handicap the pre-emptor. We must t 

the finding that the real intention of the parties was to se mi 
share in mahal Katwaru to the defendants. 


The only point urged on behalf of the plaintiffs which re- 
mains for consideration is whether a right of pre-emption exists 
in' the case of the present vendee-appellants. 

Mauza Lohradih was originally a part of the family domain 
of His Highness the Maharaja of Benares. In 1911 it came un- 
der the direct administration of the Governor of the United Pro- 
vinces, The Maharaja of Benares is now recognized as the za- 
mindar of this village and is recorded as the superior proprietor 
(malike ala) in the khewat. The plaintiffs and the vendor were 
recorded as manzooridars and classed as inferior proprietors (ma- 
like adna). 

In the wajib-ul-arz of 1247 Fasli prepared for this village there 
is an entry graph 6, which records a right of pre-emption. 
It is ele consider to what extent that right was limited 
or confined. The existence of such a record of rights raises the 
presumption under Section 5 of the Agra Pre-emption Act that 
a right of pre-emption exists, and that right is to be exercised in 
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accordance with the. provisions of Sections 11.and 12 of the Act. 

If the interest transferred is a “ roprietary” interest within 
the meaning of Section 11, and the plaintiffs are co-sharers ‘with- 
in the meaning’ of Section 12, ‘as defined in Section 4, Sub- 
clause (1), the right to sue undoubtedly exists. The learned 
adyocate for the appellants has argued that these Sections have 
no application to a mere under-proprietor like the plaintiffs and 
the. vendor, . : 

Shortly before the wajib-ul-arz in question was prepared, Re- 
gulation No. 7 of 1828 was in force which defined the authority 
of the Raja of Benares within his territories, Paragraph 5 of 

d th 


that tion clearly shows that’ in making assessment of the 
land and the settlement of the villages, a selection had to be made 


of parties to engage who were designated as “races” and the te- . 


nures belonging to them were -to be considered heritable and 
transferable, subject to the conditions in regard to the payment 
of the jama assessed upon them. In the absence of such “races”, 
the settlement might be made for a fixed period with farmers, 
unless the Raja should prefer making a ryotwari settlement, col- 
lecting the dues directly from the ryots. The word “manzoori- 
dar” was presumably used because these persons were selected for 
Purposes of the engagement for the payment of revenue. They 
were not mere tenants or ryots but possessed heritable and trans- 
ferable rights in the lands. Payment of the revenue was also 
enjoined upon them. ; 
Under the Pargana of Kaswar Raj Act (Act No. 1 of 1911 
and Act No. VI of 1915) the status of the Maharaja was altered, 
and although he became an independent Chief'in his own terg- 
tory, he was given the status of a zamindar or superior proprietor 
as regards the lands under the direct administration of the Go- 
vernor of these provinces. In Section 4 of the latter Act an un- 
der-proprietor is defined as ‘being a person possessing as against 
the proprietor a heritable and transferable right in land. An 
earlier Act, Act No. III of 1904, (Benares Family Domains Act) 
Section 2, Sub-clause (2) also provided that an inferior proprie- 
tor would include a manzooridar at least for the purposes of that 
Act. . 
The learned Munsif, who wrote out an excellent jud ent, 
. has correctly stated the position of à manzooridar’ in ‘hs Faller 
ing words:— ; ` 
He is an under-proprietor. He is recorded in the khewat. He 
holds sir. Tenants under him have fixed-rate tenancy and occupan- 
3 cy rights. The superior proprietor has nothing to do with the vil- 
lage except to reccive 2 certain percentage of profits from the 
manzooridars. It is the manzooridar who lets out land and who 
brings suits against the tenants:- The manzooridar is not recorded 
' in the village papers as a tenant. He exercises all the proprietary 
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or . rights except that be does not pay land revenue to the Govern- 

1930 ment: ' 

Ge a There can be no dqubt that the manzooridars possess a pro- 

S prietary interest in the lands held by them. They are under- 

Cunaxaw proprietors or inferior proprietors. 
en The main question for consideration before us is whether such 
Salehasn, J. an inferior proprietor is a proprietor within the meaning of that 
word as used in Section 4, Sub-class (1). There a co-sharer is 
defined as 2 person other than a petty proprietor entitled as pro- 
prietor to any share or part in a mahal or villa Although in- 
ferior proprietary interests are not common in the Agra province, 
they do exist in some parts. Section 76 of the Land Revenue Act 
contemplates the existence of such inferior proprietary rights and 
_ provides how a sub-settlement can be made with them. Ob- 
viously, therefore, a proprietor may either be a superior or an in- 
ferior proprietor. There is no reason to suppose that the word 
pon in Section 4 of the Pre-emption Act is not used in 
t general sense so as to include both a superior proprietor and 
an inferior proprietor. It, therefore, follows that even if an in- 
ferior proprietary interest in land has been transferred, Section 
11 would be applicable, and, therefore, persons in Section 12 
would have the right to preempt. 

In the present case the plaintiffs are inferior proprietors in 
village Lohradih and come within Clause (5). The vendees are 
perfect strangers to the village. The right of pre-emption, there- 
fore, undoubtedly exists. 

The plaintiffs have filed a cross-objection urging that they 
should be called upon to pay only a proportionate amount of the 
consideration, as a share in one mahal been returned to the 
vendor. ‘The courts below, however, seem to have found that the 
original sale deed was not a complete transfer and that the suit 
brought to set it aside on the ground of- misrepresentation and 
fraud was not a collusive one, and the compromise in that suit 
was entered into in good faith by the parties to the transaction. 
This happened before the present suits for pre-emption were insti- 
tuted. The ultimate result was that the vendees retained the share 
in mahal Katwaru only and had parted with Rs.4,000. Having 
regard to these circumstances, the courts below have come to the 
conclusion that the real and effective transaction, which should be 
pre-empted, is the transfer of this five anna four, pies share in ma- 
hal Katwaru for a sum of Rs.4,000. Having regard to the pe- 
culiar circumstances of the case, and the findings which have been 
arrived at by the courts below, we do not think that we can in- 
terfere. s 
The result, therefore, is that all these appeals and the cross- 
objection are dismissed with costs. 

Appeal dismissed 
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CHUTTAN TELI (Defendant) 
VETSHS 

RAZIA KHATUN AND ANOTHER (Pleintiffs)* 

Civil Procedure Code (Act V of 1908), Sec. 100—Lower court trying 
to fit facts with lew—When High Court can set aside the finding 
of fact. 

Where the Subordinate Judge proceeded by finding out what the 
law was in order that he mi t arrive at a finding of fact, beld, 
that the High Court was y justified in setting aside the find- 
ing of fact of the lower court and coming to a finding of his own. 

Raja Jagavecra Rama v. Alewarasa Aseri, 17 A. L. J. R. 129 
and Afzal-un-nisss v. Abdul Karim, 17 A. L. J. R. 608 referred 
to. 

APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the Hon’stz Mr. Justice DALAL. 


A. M. Khwaja for the appellant. 

Mushtaq Abmad for the respondents. 

The judgment of the Court was delivered by 

Mouxeryi, J.—This is the defendant’s appeal and arises out of 
a suit for ejectment and arrears of rent brought against him by 
the plaintiff the respondent No. 1. i 

The claim for ejectment failed in the two courts but succeeded 
in this Court. - l 
The plaintiff’s case was that in a place called Serai Daim 
Khan, in the town of Moradabad, the defendant No. 2, Fattu, 
held as the plaintiffs tenant, four houses, that under the terms 
on which the defendant held, falli g into arrears of rent brought 
eS ~ahout forfeiture of the tenancy, and that the original tenant, 

y, Fattu, the defendant No. 2, did not pay rent, and, on the 

other hand, without any title to do 30, red the building 
to the defendant No. 1, Chuttan. The plaintiff accordingly 
claimed arrears of rent and claimed ejectment of the defendants 
Nos. 1 and 2. The defence set up was that Fattu held under some 
sort of permanent tenancy, that the original tenant was given the 
site on which to build and on a small rent to be paid annually. 

The lower appellate court held that some 60 years prior to 
the institution of the suit, the site of the house had been let out 
to the ancestor of Fattu, that that ancestor built the house, and 
that in 1884 new terms were obtained for the tenancy, but that 
agreement of 1884, was void for want of consideration. On these 
findings the learned Judge of the lower appellate court affirmed 

*L. P. A. 53 of 1928 i 
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the decree of the first court dismissing the claim for ejectment. 
In second appeal the learned Judge of this Court, who heard 
it, came to the conclusion that the lower appellate court had not 
properly read the agreement of 1884, and: that if it had read it 
properly along with other evidence, the va evidence, on which 
it relied to found a permanent lease, would not have sufficed. 
In appeal it has been contended that the learned Judge of 


- this Court has upset a finding of fact. 


The learned Subordinate Judge, it appears to us, tried to find 
facts which would fit in with one of the two Privy Council cases 
which where cited before him, and one of which has been men- 
tioned in his judgment, namely, Raja Jagaveera Rema v. Alawarasa 
Asari. The other Privy Council case is said to be Afzal-un-nissa 
v. Abdul Karim’. 

In the earlier of the two cases it was found as a fact that the 
tenants held on more or less a permanent lease on a fixed rent. 
They improved the land, and thereupon the landlord claimed a 
higher rate of rent. Their Lordships of the Privy Council held 
that there was no consideration for the agreement to pay en- 
hanced rent. -If the judgment of the Privy Council be carefully 
read, it will be found that there were numerous cases brought 
before courts, and one of the cases was taken to be a sort of a 

imen case on the decision of which all other cases were to be 
decided. ‘The case that was really considered by their Lordships 
of the Privy Council was one in which the enhanced rent had 
been paid only “once or twice”. There were some connected cases 
in which enhanced rent had been paid for not less than 40 years. 
Their Lordships of the Privy Council were careful enough to dis- 
tinguish those cases, and in the concluding portion of their judg- 
ment they observed as follows: — 

If the cases had been examined separately, if distinctions had 
been drawn between cases where the higher rate was paid for 40 
years and cases where it was only paid once or twice, if the pos- 
sibility of presuming a lost patta at eight fanams or lost proof of, 
consideration had been mooted, if the origin of these tenancies 
had been investigated and the terms of the original contracts 
fully discussed, other questions might possibly have arisen (see 
page 140 of the report). ' 

The case before their Lordships of the Privy Council, as we 
have already stated, was decided on consideration of the fact that 
only ‘once or twice’ the enhanced rent had been paid. In this 
particular case before us we have the agreement of 1884 entered 
into not less than over 40 years before the institution of the suit. 
At the expiry of 40 years it is difficult to say for anybody how the 
agreement came to be executed by the defendant’s predecessor-in- 

417 AL J. R 129 "7A L. J. R. 608 
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title. We must presume, in the circumstances, that there was a 
good consideration for the altered agreement, although at this 
distant date the nature of. the consideration is not available for 
proof. The other case which the learned Judge of the lower ap- 
pellate court has relied lays down that where there is 2 completed 
contract for payment of rent of a permanent lease, there can be 
no consideration for enhancement of the rent. 

The learned Judge of this Court was, in our inion, quite 
justified in treating the judgment of the lower appellate court as 
materially defective inasmuch as it omitted to consider the effect 
of the document of 1884. How the learned Judge of the lower 
appellate court proceeded to look at the evidence was this. He 
took into consideration the vague oral evidence which was supposed 
to establish the commencement of the lease 60 years ago, and then 
came to the finding that a permanent lease did exist on a fixed 
rent. In coming to this conclusion he totally ignored the docu- 
ment of 1884. If it be a fact that in 1884 the predecessor-in- 
title of the defendant No. 1 agreed and admitted that the houses 
belonged to the landlord, and that he would hold them on rent 
and would vacate them in case of failure to pay the rent, surely 
the learned Judge of the lower appellate court would not have 
come to the conclusion that the person who was making that con- 
tract in 1884 was holding on a permanent lease. It appears to us 
that the learned Subordinate Judge wanted to find facts which 
would fit in with the Privy Council cases which were cited before 
him. He really proceeded by finding out what the law is in order 
that he might arrive at a finding of fact. 

In our opinion the learned Judge of this Court was fully justi- 
fied in setting aside the finding of fact of the lower appellate court 
and coming to a finding of his own. 

In the result the appeal fails and is hereby dismissed with 
costs. - 

Appeal dismissed 


KASHI RAM 
versus 
KING-EMPEROR* 

Penal Code, Sec. 499—Making a statement that woman bad miscarriage 
without knowledge whether she was merried—Whether amounts 
to defamation—Evidence Act (Act I of 1872), Sec. 132—Defaeme- 
tory statement made in exemination-in-chief—Statement in no wey 
relevent to the matter in issne—Statement mot protected. 

To give out that a woman had miscarriage without any know- 
*Cr. Rev. 25 of 1930 
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ledge whether she was married or not would amount to defamation 
because the person who makes the statement would have reasonable 
belief that such imputation would harm the reputation of the 
woman in case she was not married. 

Where such a statement is made by a witness in examination- 
in-chief although the character of the woman was in no way rele- 
vant to the matte: in issue, beld, that the statement was not pro- 
tected umder Sec. 132 of the Evidence Act. $ 

Emperor v. Ganga Prasad, I. L. R. 29 All. 685, Haidar Ali v. 
Abru Mia, I. L. R. 32 Cal. 756 and Gsnga Sabai v. King-Emperor, 
18 A. L. J. R. 112 referred to. 

CRIMINAL REVISION from an order of G. C. BADHWAR ESQ., 
Sessions Judge of Saharanpur. 

Peary Lat Banerji and Shabd Saran for the applicant. 

M. Waliullah (Assistant Government Advocate) for the 
Crown. 


Sails Nath Mukerji for the opposite party. 
The following judgment was delivered by 


Dara, J.—Kashi Ram has come here in revision from his 
conviction by a Magistrate of the first class for an offence under 
Section 500 of the Indian Penal Code. ‘The conviction was up- 
held by the Sessions Judge. Kashi Ram was a plaintiff in a civil 
suit where the basis of his claim was that Sheoraj was not the 
daughter’s son of Pirthi Singh but was the child of some other 
woman and Pirthi Singh’s daughter, Mst. Bishan Dei, pretended 
that Sheoraj was her own child. The plaintiff was examined as 
a witness on March 18 and in his statement he elaborated a long 
story of inquiries made by Mst. Bishan Devi of a likely boy to be 
smuggled in as her own and finally the choice falling on a’son 
of Mst. Jamna of Amritsar. He stated that three women were 
approached, one was Bal Mukand’s wife, another Mst. Jamna of 
Amritsar and a third Mst. Jaggo’s husband’s sister. This was in 
examination-in-chief when his own counsel was examining him. 
He further elaborated how Mst. Jamna’s boy had to be smuggled 
in. He said that Bal Makund’s wife gave birth to a female hild 
which could not be taken, and Mst. Jaggo’s husband’s sister had a 
miscarriage (the word used in the record of the evidence is abor- 
tion), so Mst. Jamna’s child who happened to be a boy was the 
one taken advantage of. The defamation alleged against the ap- 
plicant Kashi Ram is with reference to his statement that Mst. 
Jaggo’s husband’s sister had a miscarriage. It turned out that 
the girl, the daughter of one Ram Karan Das, was only a child of 
12 and not married. Kashi Ram was thereupon prosecuted for 
defaming the girl. In this Court it was argued:— : 

(1) that the statement did not come within the definition 
of defamation given in Section 499 of the Indian Penal Code; and 
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(2) that the statement was privileged under Section 132 Cananat 


of the Evidence Act. ` T 


It was admitted, as it could not be otherwise after the de- EE 
cision of the Full Bench of this Court in Emperor v. Ganga Pra- - 
sed’, that a witness did not have complete privilege when: he made Kwo- 
a statement in the witness-box. It was sought to keep the state- PMPmo" 
ment out of the definition of defamation on the ground that Død, J. 
Kashi Ram himself knew nothing at all about the matter of this 
woman, that he had received information from one Kishori and - 
that he merely made statements at random without any intention 
of harming the reputation of any person. I have not examined 
the record myself, but I was told by Mt, Saila Nath that Kishori 
denied having given any information to Kashi Ram. The state- 
ment, therefore, of Kashi Ram was merely imaginary. A long 
story was invented by him in order to bolster up his allegation 
that Sheoraj was not the son of Mst. Bishan Devi. In the defi- 
nition intending is not the only circumstance of mind of the 
offender that is included. . It is further stated that it will be 
enough if the offender had knowledge or reasonable belief that 
such imputation would harm the reputation of any person. ‘lo 
give out that 2 woman had miscarriage without any knowledge 
whether she was married or not would amount to defamation be- 
cause the person who makes the statement would have reasonable 
belief that such imputation would harm the reputation of the 
woman in case she was not married. In cross-examination i 
Ram went to the length of making a reckless statement that he 
had no knowledge whether Mst. Jaggo’s husband’s sister was 
married or not. Obviously what he desired to detail was not an 
ordinary instance of a miscarriage by a married woman. He was 
prepared to give out that even if the woman Was not married 
there was certainly a miscarriage. The statement would come 
within the definition because Kashi Ram being presumably a man 
of ordinary sense would know that such an imputation about a 

—~woman would harm her reputation. 


Next we come to the provisions of Section 132 of the Evi- 
dence Act. Two matters are to be kept in mind: 

(1) That the matter about which the witness makes a-state- 
ment is relevant to the matter in issue in any suit; and 

(2) that the witness was compelled to make the statement 
which is held to be defamatory. 

In my opinion the statement is not protected under either 
ground. The character of Mst. Jaggo’s husband’s sister was in no 
way relevant to the question Sher Sheoraj was a son or not a 
son of Mst. Bishan Devi. There was no allegation that Sheoraj 
was really the son of Mst. Jaggo’s husband’s sister. This woman 
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was dragged in merely to give verisimilitude to Kashi Ram’s false 
details of an elaborate story. Even if Sheoraj was really the son 
of Mst. Jamna, there was no necessity for him to drag in two other 
women as being ready to offer their children to Mst. Bishan Devi. 
Kashi Ram’s statement was a tissue of lies as regards Mst. Jaggo’s 
husband’s sister and lies were in no way relevant. In Haider Ali 
v. Abru Mia’ two learned Judges of the Calcutta High Court 
dwelt on the relevancy of the matter in determining whether ° 
a particular statement was protected under Section 132 or not. 
‘The question there was whether one Haidar Ali was in possession 
of false weights or not, and a witness stated during the trial that 
Haidar admitted in the panchayat that Kannu beat him with a 
wooden shoe. The learned Judges pointed out that this statement 
had no relevancy whatsoever to he possession of false weights 
and did not make the possession of false weights more or less 
probable because of the shoe-beating. They, therefore, held that 
the statement was not covered by the provisions of Section 132. 
In the present case also I have given reasons why I do not consi- 
der the statement or even the mention of Mst. Jaggo’s husband’s 
sister in the suit as in any way relevant. Secondly, the statement 
was made in examination-in-chief when there could be no com- 
pulsion for Kashi Ram to make any particular statement. His 
counsel must have examined him on ipstructions given by him 
to counsel. Counsel himself presumably did not invent the story 
of Mst. Jaggo’s husband’s sister. There may be cases where ques- 
tions by one’s own counsel may also be taken to be questions to 
which a witness is compelled to give answers. The present is 
not such a case. I hold the statement to have been a voluntary 
statement. Reference was made to the case of Ganga Sabai v. 
King-Emperor’.~ That was a case where the court itself put a 
question to the witness. The Judge himself asked the witness 
why he was suing for his money. The witness replied that he 
did not desire to leave it with the defendant who was a badmash 
and a thief. In such a case where the court itself asked a ques- 
tion the presumption would be that the witness was compelled 
to answer it. Such a presumption would not exist when the 
client himself had given instructions to his counsel and the counsel 
put questions in accordance with those instructions. The state- 
ment in such a case would be considered to be voluntary. 
I dismiss this application. 
Application dismissed 
L L R. 32 Cal. 756 "Ig A. L J. R 112 
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ALI ASMAT SHAKUR (Plaintiff ) Cavan. 
versus 1930 
G. I. P. RAILWAY AND ANOTHER (Defendants) * Merch 12 


Civil Procedure Code (Act V of 1908), Sec. 80—Notice under Sec. 77, — 
Railways Act would not dispense with the necessity of a notice one r 
under Sec. 80. : z 

A notice under sec. 77 of the Railways Act would not dispense 
with the necessity of a notice under Sec. 80 of the Civil Procedure 
Code. 


Hirachend Succerem Gandhi v. G. I. P. Ry. Co., L L. R. 52 
Bom. 548 followed. 

SECOND APPEAL from a decree of L. D. Josta Esq., Addition- 
al Subordinate Judge of Azamgarh, confirming a decree of BABU 
Ram Verma EsQ., Additional Munsif. ` 

Kailas Nath Katju for the appellant. 

B. Malik for the respondents. 

The judgment of the Court was delivered by 

Banery, J.—This is a plaintiff’s appeal under the following Beser#, J. 
circumstances. Firm Ishwar Das and Company sent to the firm 
Ali Asmat Shakur in the district of Azamgarh certain artificial silk 
goods which was carried over the G. I. P. R., E. I. R. and B. and N. 
W. Railways. The goods were not delivered and the plaintiff insti- 
tuted a suit for recovery of the ptice of the goods on the ground 
of “non-delivery”’. 

Various defences were raised on behalf of the three railways, 
but we are now concerned only with the defence of the Secretary 
of State for India in Council, as admittedly the G. I. P, Railway 
and the E. I. Railway are owned by the Secretary of State for 
India in Council. The suit was dismissed by the trial 
court on the ground that the plaintiff not having served a notice 
which complied with the provisions of Section 80 of the Code of 
Civil Procedure the suit was not maintainable. The decree of the 
trial court was confirmed by the Additional Subordinate Judge on 
appeal. The plaintiff has come up in appeal to this Court. 

The learned advocate for the plaintiff has submitted that no 
notice under Section 80 of the Code of Civil Procedure was necessary 
in this case, and even if such a notice was necessary the fact that the 
plaintiff had made a claim to the Agent of the G. I. P. Railway 
within six months as provided by Section 77 of the Railways Act, 
that notice must be deemed to be one as under Section 80 of the 
Code of Civil Procedure. . ; 

*S. A. 1484 of 1927 





1126 HIGH COURT - [1930] 


The contention of the learned advocate is that under Section 4 
of the Civil Procedure Code it is laid down that where there is a 
specific provision to the contrary the Code shall be deemed to be so 
limited, and inasmuch as the Railways Act provides by Section 77 
that no person shall be entitled to a refund of an overcharge or com- 
pensation for loss unless his claim has been preferred in writing to 
the Railway Administration, which had been done by his client, it 
was unnecessary; in fact the law did not require another notice be- 
fore actually filing the suit. The learned advocate contends that 
the word “tlaim” must be treated as an equivalent to the word 
“suit”, We are unable to accept that contention. It appears to 
us clear that what was provided for by Section 77 was that a per- 
son would not be entitled to claim anything unless he brought to 
the notice of the Railway authorities that there has been loss or des- 
truction or deterioration of goods delivery to be carried by the Rail- 
way. ‘That does not appear to us in any way to indicate to have 
anything to do with the institution of a suit by a party against the 
Secretary of State. 

The words of Section 80 of the Code of Civil Procedure, in 
our opinion, are imperative and it prescribes the mode in which no- 
tice is to be delivered and the person to whom or at whose office 
notice is to be delivered, and the notice has also to furnish certain 
particulars. ‘This, in our opinion, is a different procedure and was 
intended for a different purpose than Section 77 of the Railways 
Act. We agree with the view expressed in the case of Hirachand 
Succaram Gandhi v. The G. I. P. Railway Company’ that a notice 
under Section 77 would not dispense with the necessity of a notice 
under Section 80 of the Civil Procedure Code. 


We are therefore of opinion that there is no force in this ap- 
peal and we dismiss it with costs. ; 


Appeal dismissed 


L L R. 532 Bom. 548 


~ PAHUNCHI LAL (Defendant) 
versus 


BHUP SINGH AND OTHERS (Plaintiffs) * 


Civil Procedure Code (Act V of 1908), Sec. 122—Letters Patent— 


Powers of High Casrt to freme rules under, cannot override pros 
visions of Civil Procedure Code end Letters Patent—Allababed High 
Court Rules, Chap. III, R. 6C, Pere 2—Rules ultra vires of High 
Court. ; 3 
The High Court has the power to do all things that may. be 
*L. P. A. 165 of 1929 f 
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necessary to do in order to carry out the provisions of the Letters 
Patent. That being the basis of the power of the High Court to 
i make rules and the High Court beihg only a subordinate legis- 
lative body in thé matter of framing of rules, it has no power to 
so frame rules as to override the provisions of the Letters Patent 
or the Civil Procedure Code. : 
Rule 6C, Para. 2 is wltre vires of the High Court. 
` Neubat Rem v. Harnem Des, L L. R. 9 AlL 115 (F.B.) re- 
ferred to. i á 
APPEAL under Section 10 of the Letters Patent from a` judg- 
ment of the HOoN’BLE Mr. Justice ASHWORTH. i 
Norain Prasad Asthena and B. N. Sabai for the appellant. 
Beleshweri Prasad for the respondents. 
The judgment of the Court was delivered by 


Mpxerji, J.—This is an appeal against a judgment of a learn- 


ed single Judge of this Court. A preliminary point has been taken 
that no appeal is maintainable inasmuch as the learned Judge who 
pronounced the judgment did not grant leave to file an appeal as 

uired by Section 10 of the Letters Patent, as recently amended. 
It has further been urged that the rule framed by the High Court 
as regards grant of leave to file a Letters Patent appeal is partially 
ultra vires of the High Court, 

` It-appears that the judgment was delivered by Mr. Justice 
Asheork on March 12, 1929. No application to obtain a certi- 
ficate to the effect that the case was a “fit one for appeal” was 
made before the learned Judge. An application was later on 
made before the learned Chief Justice of the Court in ursuance 
of the-Rule 6-C, Paragraph 2 of Chapter I of the Rules of the 
Court, and on his granting such a certificate the appeal-was filed. 

' The contention on behalf of. the respondents is that the rules 
framed by the High Court were made only to facilitate the filing 
of an appeal, but those rules could not in any way override the 
very Letters Patent subject to which the rules had to be made. 
The amended Section 10 of the Letters Patent of this High Court 


runs as follows:— 
tae. & A provided an appeal shall lie to the said 

High Court from a judgment of one Judge of the -said Hi 
Court : made on or after February 1, 1929 in 
exercise of appellate jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction: by a court subject 
to the superintendence of the said High Court, where the Judge 
who passed the judgment declares that the case is a fit one for 
appeal. .. .... A 

ily no right of ‘appeal is given. 
The ‘right of appeal that is given is subject to the condition that 
the Judge who passed. the judgment declares that the case is a 
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fit one for appeal. 

No tule could be discovered. by us, and none has been pointed 
out to us, which authorises the High Court to frame the rules, 
as they are to be found in Chapter I, Rule 6-A to 6-D. The 
question of the rule-making power of the High Court so as to 
carry out the provisions of the Letters Patent was raised so far 


. back as in the case of Neubat Rem v. Harnam Das’. There the 


question raised was whether the rule framed by the High Court, 
namely, a Letters Patent appeal, must be filed within 90 days of 
the passing of the judgment, was or not ultra vires of the Court, 
that is to say, whether the High Court could limit by time the 
right of a Letters Patent appeal. The learned Judges who de- 
cided: the case could not find any authority under which the rule 


_ had been framed and expressed the opinion that “the ultimate 


origin of the rule could not be traced”. The learned Judges 
thereupon assumed that it had a legal origin and was not slira 
vires of the Court. Our own view is that the rules have been 
framed only because the provisions of the Letters Patent had to 
be carried out and unless any rules were framed it would be im- 
possible to carry out the provisions of the Letters Patent granted 
by His Majesty. There can be no doubt therefore that the High 
Court has the power to do all things that may be necessary to 
do in order to carry out the provisions of the Letters Patent. 
That is the basis of the power of the High Court to make rules. 
That being the case, the powers of the High Court in framing 
rules cannot, evidently, override the rules provided for in the 
Letters Patent itself. The Letters Patent declares that an appeal 
shall be maintainable only on a certificate being granted by the 
Judge who decided the appeal that it was a fit one for appeal. 
It would not be within the province of any other Judge of the 
Court to take it upon himself to say that the case was one in 
which an appeal should or might be filed. 

We have looked into the provisions of law which authorised 
the High Court to frame rules and even there we find no authority 
for so framing rules as to override the provisions of the Letters 
Patent. ‘The only authority which can override and amend the 
rules laid down in’ the Letters Patent is the Indian Legislature, 
see Section 35 of the Letters Patent. Section 122 of the Civil 
Procedure Code authorises High Courts from time to time, after 
previous publication, to make rules regulating their own proce- 
dure and the procedure of civil courts subject to their superin- 
tendence. But this power is subject to this provision that such 
rules shall not be inconsistent with the provision in the body 
of this Code (Civil Procedure Code, see Section 128 of the Civil 
Procedure Code) and subject to the further provision that these 
Rules shall not be inconsistent with the Letters Patent establish- 

1 L R 9 All. 115 (eB) 
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ing the High Court; see Section 129 of the Civil Procedure Code. 

It seems to us to be clear that the ‘High Court in framing 
the Rules Chapter III, 6-C of the Rules of the Court overlooked 
the fact that the Letters Patent required the certificate from the 
Judge hearing the appeal himself. The High Court being only 
a subordinate legislative body in the shatter of framing of rules, 
it has no power to so frame rules as to override either the provi- 
sions of the Civil Procedure Code or the provisions of the Letters 
Patent. The rule under consideration, therefore, is ultra vires 
of the High Court. 

In the result we allow the objection raised by the learned 
counsel for the respondents and dismiss the appeal. In the cir- 
cumstances of the case the parties shall pay their own costs, 


Appeal dismissed 


RAM SARUP AHIR (Plaintiff ) 
versus 
NAGESHWAR TEWARI AND OTHERS (Defendenis) * 
Trensfer of Property Act (IV of 1882), Sec. 62—Mortgage—Period for 
redemption and foreclosure—W hen to be considered the seme. 
Unless the terms of the mort ge deed clearly state the contrary, 
the period for redemption and the period for forcclne nee 
be considered the same. Bekbtewer Begem v. Husaini Khenem, 
L L. R. 36 All. 195=12 A. L. J. R. 473 relied on. Bhuyaen v. 
Ashraf Ali, 25 I. C. 93 distinguished. 
APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sz Mr. Justice KENDALL. 
S. N. Verma for the appellant. 
The respondents were not represented. 
The judgment of the Court was delivered by 
BENNET, J.—This is an appeal by the plaintiff against the 
judgment of a learned single Judge of this Court dismissing the 
suit of the plaintiff for redemption on the ground that the suit 
is premature. There were four usufructuary mortgages of four 


ing executed in the year 1904. The deeds all contained-the clause 

wbich was as follows:— i 
Bebilwafa miadi 45 sal pas mahajan maskur ke karke i karta 
hun jab miad par kul rupea asl mundarja wasiqa yak- 
musht ada karen tab arazi marhuna fakke-rahn kara lewen wa 
agar miad muaiyana par kul rupea yakmusht ada na karen tan 

*L. P. A. 117 of 1928 
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araza marhuna bad 45 sal ke be kamil hojawe. 


The suit for redemption was brought in the year 1924. The 
learned counsel for the appellant argues that in general, under 
any mortgage by conditional sale, Section 58(c), Transfer of Pro- 
perty Act, gives a right to redeem at any period prior to the cer- 
tain date on which the sale shall become absolute. He endea- 
yours to support this theory by reference to, Bhuyan v. Ashraf 
Alř. We do sot consider that the ruling is any authority for 
such a proposition. 

We consider that unless the terms of the mortgage deed clearly 
state the contrary, the period for redemption and the period for 
foreclosure are to be considered the same. Section 62 lays down 
that at any time after the principal money has become payable, 
the mortgagee has a right to redeem. We consider that in the 
present mortgage deeds the mortgagor does not acquire the right 
to redeem until the period of 45 years has expired from the exe- 
cution of the deeds. We would refer for this view of the law 
to a ruling of the Privy Council in Bakbtewar Begam v. Husaini 
Khanam. 

Accordingly we find the suit of the plaintiff to be premature 
and we dismiss this Letters Patent Appeal with costs. 

Appeal dismissed 

2s LC 93 7 L R. 36 AlL 195=12 A L J. R 473 


KING-EMPEROR 
VETSHUS 
PREM NARAIN* 


Criminal Procedure Code (Act V of 1898), Sec. 222(2) end Sec. 
234—One trial on four charges of embezzlement committed on 
different dates within less then two months—No misjoinder of’ 
charges. 

Where accused was tried at one trial on four specified charges 
of embezzlement committed: on specified dates but within less 
than two months and the trial magistrate, finding him guilty of 
having embezzled the sums of money specified on three dates, 
sentenced him to rigorous imprisonment for two years on each 
of the three courts, the sentences to run concurrently, beld, 
the charge was correctly drawn up in accordance with the 
provisions of Sec. 222, Sub-sec. (2) of the Criminal Procedure 
Code and the charge must, in accordance with the provisions 
of that Sub-sec., be deemed to be a charge of one offence within 
the meaning of Sec. 234 and consequently there could be no 
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misjoinder of charges. 

Emperor v. Gulzeri Lal, I. L. R. 24 All. 254, Emperor v. 
Ishtiag Abmad, I. L. R. 27 All. 69 and Emperor v. Ibrebim 
Khan, I. L. R. 33 All. 36 relied om. Reman Lal v. Emperor, 
25 A. L. J. R. 217 and Avadb Bebari Lal v. Emperor, 53 I. C. 
624 distinguished. Chakrakodi Shema Shastri v. Emperor, A. 

- L R 1922 Mad. 435, Ganga Prased v. Emperor, 76 I. C. 652 

and N. A. Swbremenia Iyer v. King-Emperor, 28 1. A. 257 re- 
ferred to. S , i 

Under the provisions of Sec. 222 the accused must be held 
to have been upon his trial for only one offence and the magis- 
trate was not correct in sentencing him separately on each of 
the three counts but the irregularity was of no practical im- 
portance as the sentences were to run concurrently. 

CRIMINAL Revision by the Local Government, from an or- 
der of Ganca Prasan Esq., Additional Sessions Judge of Agra. 

Uma Shankar Bajpai (Government Advocate) for the Crown. 

Sailanath Mukerji and Hazari Lal Kapoor for the opposite 
party. 

The judgment of the Court was delivered by 

Kine, J.—This is an application in revision by the Local Go- 
vernment against an order passed by the Additional Sessions Judge 
of Agra setting aside the conviction and sentence of Prem Narain 
under Section 409 of the Indian Penal Code on the ground of 
misjoinder of charges, and -directing a retrial. 

The accused Prem Narain was a. clerk in the Cantonment 
Board Office and he was charged with having embezzled sums 
of money entrusted to him in his capacity as a public servant. 
Evidence was led to show that there had been embezzlements 
amounting to about Rs.1,500, but the charge against the accused 
was that he had embezzled four’ sums of money on or about 
January 9, February § and February 13, 1929. - 

It must be observed that only one charge was framed in 
which all the four sums of money, said to have been embezzled, 
are specified, and the dates of the alleged embezzlements are also 
" specified. 

It will be noticed that the embezzlements are said to have 
taken place on three dates and four items are specified. That 
means that on one date, namely, on February 13, 1929, two 
items are alleged to have been embezzled consisting of Rs.2-13-0 
and Rs.9-6-0 respectively, totalling Rs.12-3-0. 


The trial Magistrate found the accused guilty of having 
embezzled the sums of money specified on the three dates, namely, 
January 9, February § and February 13, and sentenced him to 
rigorous imprisonment for the period of two years on each of the 
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three counts, the sentences to run concurrently. 


The accused came up in appeal before the Additional Sessions 
Judge and took the objection, which was not mentioned in the 
grounds of appeal, that the trial was bad in law and contravened 
the provisions of Section 234 of the Code of Criminal Procedure. 
The argument was that the accused had, in effect, been tried on 
four charges of embezzlement and as Section 234 permits an 
accused person to be tried at one trial for not more than three 
offences of the same nature committed within twelve months, 
the trial was bad in law. 


The view taken by the learned Additional Sessions Judge 
was that each defalcation constituted a separate and distinct 
offence and therefore the procedure offends against the provi- 
sions of Section 234. 


In our opinion the court below has come to an erroneous 
decision owing to its not having considered the provisions of 
Section 222, Sub-section (2) which runs as follows:— 

When the accused is charged with criminal breach of trust 
or dishonest misappropriation of money, it shall be sufficient to 
specify the gross sum in respect of which the offence is alleged 
to have been committed, and the dates between which the 
offence is alleged to have been committed, without specifying 
particular items or exact dates, and the charge so framed shall 
be deemed to be a charge of one offence within the meaning of 
Section 234: Provided that the time included between the first 
and last of such dates shall not exceed one year. 

In the present case there was in fact only one charge framed, 
as we have already mentioned, and that charge, although it did 
not set out the total of the money, said to have been embezzled, 
did specify all the items. It also specified the dates upon which 
the sums were alleged to have been embezzled. The time included 
between the first and the last of such dates is less than two months. 
Therefore the charge was correctly drawn up in accordance with 
the provisions of Section 222, Sub-section (2), and the charge 
must, in accordance with the provisions of that Sub-section, be 
deemed to be a charge of one offence within the meaning of Sec- 
tion 234. 


It follows that there can be no misjoinder of charges since 
it must be held that the accused was upon his trial for only one 
offence, and there is no question of the trial having been vitiated 
by the trial of the accused for more than three offences. 


In our opinion the language of Sections 222 and 234, when 
read together, makes the position perfectly clear and it would hard- 
ly be necessary to consider any judicial pronouncement on the 
point. We have however been referred by the Government Ad- 
vocate to several decisions of this High Court which support the 
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that the mere fact that the items composing the aggregate sum are 
specified and may be more than three in number, will not ren- 
der the charge obnoxious to the prohibition implied by Section 
234 of the Code of Criminal Procedure. 


accused on the particular day, but in two out of the three cases 
the total sum consisted of three separate items in each inatanee 
Tt was held that a charge so framed did not offend against Sec- 
tion 234 of the Code of Criminal Procedure. This decision is 
very directly applicable to the case before us. In the case before 
us there are three counts in the charge and it is only in the cae 
of one count that the total alleged to have been embezzled in a 
Particular day consisted of two items. 

Finally our attention has been drawn to the case of Emperor 
v. Ibrabim Khan’. In that case an accused person was charged 
under Section 409 of the Indian Penal Code with having em- 

an aggregate sum of Rs.208-12-0 on various dates between 

July 1 and November 1, 1909. It was held that the charge so 
framed was not open to objection, notwithstanding that evidence 
was available as to the various items of which the aggregate sum 
charged was composed. It appears that the aggregate sum con- 
sisted of some 18 items, 

These three cases lend strong support to the view which we 
take of the relevant Provisions of the Code. . 


The court below has relied upon a ruling in the case of Reman 


‘Lal v. Emperor’. This ruling is clearly distinguishable upon the 
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charge was of offences under Section 381. Section 222, Sub-sec- 
tion (2) has no application to ‘offences under Section 381. This 
ruling therefore is no good authority for the opposite view. 


The learned Judge in the court below has also relied upon a 
case which he has cited as “24 Criminal Law Journal Reports for 
1923, 462”. He does not give the names of the parties, as he 
should have done, but we are informed that the case is the same 
as that of Chakrakodi Shama Shastri v. Emperor’. 


In that case the accused appears to have been charged, not 
with criminal misappropriation of money or criminal breach of 
trust, but with falsification of accounts. That ruling therefore is 


of no help to us in the present case. 


Lastly the court below relied upon a case which it cites as 
“20 C. L. J. R, 784”. Here again no names of the parties are 
given but we understand that it is the same as Avadh Behari Lal 
y. Emperor’, That case is also distinguishable because the accus- 
ed was sent up for trial on eight counts not only for criminal 
breach of trust but for other offences also under Sections 218 
and 466 of the Indian Penal Code. The court held that there 
was misjoinder of charges, but that case is of no authority for 
the proposition that there was any misjoinder of charges in the 
present case. 

The learned advocate for the respondent has cited the case 
of Gange Prasad v. Emperor’ which was decided by a single Judge 
of this Court. In that case the accused was convicted of cri- 
minal misappropriation in respect of 26 items which were alleged 
to have been misappropriated by him within the space of one 
year. It was held that the joinder of charges was illegal and 
vitiated the trial. Unfortunately the learned Judge did not give 
any reasons in support of his view, and it is apparent that none 
of the earlier cases decided by this Court, to which we have re- 
ferred above, were brought to his notice. He merely refers to 
the Privy Council case of N. A. Subramenia Iyer v. King-Emperor’® 
which is no authority for the view that the present trial was vi- 


` tiated by misjoinder of charges. In the Privy Council case it was 


held that Section 234 of the Code of Criminal Procedure, which 
provides that a person may only be tried for three offences of the 
same kind if committed within a period of twelve months, is 
plainly contravened by trying an accused on an ‘indictment charg- 
ing him with no less than forty-one acts extending over a period 
of two years. 

In the present case the alleged embezzlements extend over a 
period of less than two months, and the Privy Council ruling has 
no application. We are satisfied that there was no defect in the 
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trial owing to misjainder of charges. Under the provisions of Sec- Cana 
tion 222 the accused must be h d to have been upon his trial for ware 
only one offence, and the Magistrate was not, strictly speaking, 2” 
correct in sentencing him separately on each of the three counts, Kwo- 
He should have passed one sentence for the one offence with which Error 
the accused was charged. The irregularity is of no practical im- Bains 
portance as the sentences are to run concurrently. Nau 

We accordingly set aside the order of the court below and kig). 
direct the court below to dispose of the appeal on its merits. 


Order set_ aside 
SRIMATI (Judgment-debtor) Bed 
VeTsus s —— 
SAHU NAND KISHORE (Decree-bolder)* ict 


Civil Procedure Code, Sec. 47 Execution Court, powers. of—Judgment- Mace ts 
debtor puts up paramount title—Execution Court cannot determine sorsnum, J. 
the question. Koma, J. 

A puisne mortgagee brought a suit for sale on his mortgage 
and impleaded the prior mortgagees as subsequent transferees or 
mere attaching creditors. The prior mortgagees set up their prior 
claims and issues were framed as to the priority of the two mort- 
gages. Pending this suit, decrees were obtained, on the basis of 
the prior mortgages and the properties were purchased at auc- 
tion by a prior mortgages, who transferred them to another prior 
mortgagee (predecessor-in-interest of the present appellant). 
No materials were however placed before the court trying the 
puisne mortgagee’s suit to establish the priority of the two mort- 
gages and High Court ultimately decreed the suit and the 
decree contained a recital that the two mortgages shall have no 
priority. The puisne mortgagee applied for execution of his 
decree and the present ap t objected that she had a para- 
mount claim. 

Held: (1) that the present appellant as a representative of the 
prior mortgagees who were parties to the suit brought by the puisne 
mortgagee cannot now go behind the decree in the execution 
department. It was the duty of her predecessors to raise such a 
plea in the suit itself which they failed to do. 

(2) That the execution court cannot go behind the decree and 
allow the judgment-debtor to put up a paramount title in the 
execution department. Shem Lal v. Amer Prashad Chen- 

~- dhury, 39 1. C. 656, relied on. 


f Execution First APPEAL from a decree of S. M. Mm Esq., 
Subordinate Judge of Moradabad. 
*E, F. A. 168 of 1928 
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Peary Lal, Iqbal! Abmad and Shabd Saran for the appellant. 


Narmadeshwar U padhiya and N. P. Asthana for the respon- 
dent. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by a judgment-debtor, Mst. 
Srimati, from.an order in execution dismissing her objections in 


‘ execution proceedings arising out of the following facts:—As 


there have been three separate litigations it would be convenient 
to give the dates of each separately. On February 18, 1904 Kha- 


‘lil-ur-Rahman executed a mortgage deed in favour of Kumar Sen, 


Bansidhar and Jagannath of 5 biswas of Shabpur Bhusauri along 
with other properties. On August 23, 1915 a suit to enforce this 
mortgage was brought by the mortgagées, impleading the repre- 
sentatives of the mortgagor as well as Nand Kishore, the present 
respondent, as a subsequent mortgagee (the latter held a ‘mort- 
gage dated June 4, 1910 to be mentioned hereafter). Nand Ki- 
shor did not contest the priority of the plaintiffs’ claim and a 
preliminary decree was passed on February 28, 1917. A final 
decree was passed on: January 13, 1917. None of the defendants 
including Nand Kishore paid the mortgage money and the 5, bis- 
was share was sold at auction on July 23, 1917 and purchased by 
Kumar Sen and Bansidhar according to the sale certificate filed. 
Jagannath apparently had died, and it is suggested on behalf of 
the appellant that under some private partition his rights had 
passed on to Kumar Sen and Bansidhar. 


On February 18, 1904 another mortgage deed was executed 
by the same mortgagors in favour of Narayan Das, Ganpat Rai 
Ax Chhedan Lal of another 5 biswas share in the same village 
Shahpur Bhusauri. A suit to enforce this mortgage was filed on 
August 19, 1915 by Ganpat Rai and Chhedan Lal, impleading 
the heirs of Narayan Das and also impleading Nand Kishore, the 
present respondent, It is suggested on behalf of the appellant 
that the rights and interest of Narayan Das had passed to Ganpat 
Rai and Chhedan Lal under some private partition. Nand Ki- 
shore did not challenge the priority of this mortgage and a pre- 
liminary decree was passed on May 26, 1916. A final decree was 
then passed on September 26, 1916. None of the defendants in- 
cluding Nand Kishore paid up the mortgage money and the 5 
biswas share was sold at auction on September 20, 1917 and pur- 
chased by Kumar Sen for Bansidhar according to the sale certi- 
ficate. It may be mentioned in this connection that subsequently 
on October 31, 1917 Nand Kishore applied to have the sale set 
aside, but his application was dismissed and the sale was con- 
firmed. 

If these facts had stood by themselves there would have been 
no doubt that the failure of Nand Kishore, the subsequent trans- 
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fețee, to pay the amount of these mortgage decrees and the auc- 
tion sales in consequence would have passed absolute title to the 
auction purchasers free from all subsequent incumbrances. When 
a property is sold in execution of a obtained on the basis 
of a prior mortgage in a suit to which the subsequent mortgagees 
are parties, the only right of the subsequent mortgagees is to re- 
deem the prior mortgage in time. If they fail to do so and the 
Property is allowed to be sold, it is sold free from all subsequent 
incumbrances, with the result that the auction purchaser acquires 
absolute title thereto without any right in the subsequent mort- 
gagecs to enforce their claim as against him. 

The facts however did not end in this way. As mentioned 
above, Nand Kishore had obtained 2 mortgage deed dated June 
4, 1910 from the same mortgagors covering the entire 20 biswas 
of Shahpur, that is including the 5 biswas in each of the previous 
mortgages. On September 4, 1914 (even before the suits rougnt 
by the prior mortgagees) he sued to enforce his mortgage and im- 
pleaded Bansidhar, Chhedan Lal, Narayan Das and Ganpat Rai, 
i.e., one out of the three mortgagees of the first mortgage of 1904 
and all the three mortgagees of the second mortgage of 1904. 
In his plaint he did not expressly refer to these mortgages of 
1904 and did not in express language say that they did not exist 
or that had no priority over his mortgage of 1910. But he 
did assert that he had priority and that the other defendants were 
all subsequent transferees or mere attaching creditors. In this 
way he did not impliedly admit the priority of their claims al- 
though he did not at the same time in clear language repudiate 
it. Bansidhar filed one written statement setting up his mort- 
gage of February 18, 1904 as a prior claim. Chh Lal filed 
another written statement setting up his mortgage of 1904 as a 
prior claim, and Narayan Das and Ganpat Rai filed a joint written 
statement raising the same plea. Thus two separate issues were 
framed by the trial Court as to the priority of these two mort- 
gages. It is a fact that neither Kumar Sen nor Jagannath was 
impleaded by Nand Kishore in his suit. It has been suggested 
on behalf of the ndent that either they were all Taa of 
the same joint family or the rights and interest of all had passed 
to Bansidhar. Ganpat Rai died during the pendency of the suit 
and his son Chandu Lal was brought on the record in his place. 
While Nand Kishore’s suit on the basis of the subsequent mort- 


age was pending, the auction purchases of 1917 in execution of . 


the prior mortgagee decrees to which Nand Kishore was a party 

took place. After those auction sales Kumar Sen and Bansidhar 

transferred the 10 biswa share purchased by them at the auction 

sales to Chhedan Lal on May 7, 1918. But owing to the gross 

negligence of Chhedan Lal neither the original desis of 1904 nor 

copies of the decrees of 1916 and 1917 nor of the sale certificates 
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of 1917 were produced in the trial. The learned Subordinate 
Judge dismissed the suit of Nand Kishore on October 31, 1918, 
but at the same time recorded a finding that the mortgage of 
1904 had not been duly proved. 


An appeal was preferred by Nand Kishore to this High Court 
in which he impleaded the same parties including Chhedan Lal. 
Ganpat Rai’s son, Chandu Lal, died during the pendency of the 
appeal and the ap abated as against him. Chhedan Lal also 
died and his daughter, Mst. Srimati, was brought on the record 
as his legal representative. Neither Chhedan Lal nor Bansidhar 
and others appeared before the High Court and the ap was 

i of ex parte as against him. The learned Judges held that 
the plaintiff’s suit should be decreed, and also directed that a state- 
ment showing the relative priorities of the various claims should 
be prepared and attached to the decree. They maintained the 
priority mentioned in the judgment of the trial court. The ap- 
peal was decreed on March 26, 1925. A decree was prepared 
by this High Court in which the priorities of the various claims 
were set forth in detail and there was a specific recital to the effect 
that the two mortgages of February 18, 1904 shall have no priori- 
ty as against the mortgage of Nand Kishore. Item No. 4 in the 
decree referred to the first mortgage of 1904 and items Nos. 5 
and 6 referred to the second mortgage.of 1904 as against Chandu 
Lal and Mst. Srimati. The appeal had abated against Chandu 
Lal and the recital as, against his name was subsequently struck 
out. A final decree was passed by the court below on March 10, 
1927 after notice to the parties concerned and without any ob- 
jection having been raised on their behalf. A belated attempt 
was then made on behalf of Mst. Srimati to get the decree amend- 
ed by striking out the words “that the mortgages of 1904 shall not 
have priority against Nand Kishore’s mortgage”. This applica- 

dismissed. : 


tion was di 


` Nand Kishore then applied for execution of his decree and 
objections were filed on behalf of Mst. Srimati on the ground that 
Bansidhar had made purchases in execution of a prior mortga 
decree from whom the objector derived title and that therefore she 
had a paramount claim and her share should not be sold. 


The learned Subordinate Judge has dismissed the objections by 
a summary order without giving any facts and without any in- 
dication that he had appreciated the complicated nature of the 
previous history of this litigation. He has taken shelter under 
the order of this High Court dismissing the application for 
amendment which is not directly in point. It is therefore not 
at all clear what points were actually urged before him, or whether 
he has overlooked them, except as appears from the written ob- 
jections filed in the court below. 
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The facts stated above have been given to us by the learned 
counsel for the parties, and the judgment has been dictated in 
their presence. We assume them to be accurate. 


It will be convenient to consider whether Mst. Srimati as a 
representative of the mortgagees who were parties to the suit 
brought by Nand Kishore is now entitled to object to the exe- 
cution of the decree. Nand Kishore had impleaded Bansidhar, 
one of the three mortgagees under the first deed and-all the three 
mortgagees under the second deed. The appeal abated against 
the heir of Ganpat Rai after Bansidhar had purchased the pro- 
perty in execution of Ganpat Rai’s decrees. It is therefore clear 
that Ganpat Rai’s heir, viz., Chandu Lal, was a mere ae forma 
respondent and his death does not affect the rights of the parties. 
Now, both Bansidhar and Chhedan Lal had set up their respective 
mortgages as defence to the suit, and although these mortgages 
had not in express language been challenged in the plaint of Nand 
Kishore, the court framed two clear and specific issues as to their 
alleged priority. For some reason best known to the parties con- 
cerned, they apparently took no steps to substantiate the plea 
apart from having raised it in the written statements. As men- 
tioned above no materials were placed.before the Subordinate 
Judge trying Nand Kishore’s suit which would either formally 
prove the mortgages of 1904 or show that decrees had been ob- 
tained on their basis, or that auction purchases had been duly 
effected and the right of redemption of Nand Kishore had been 
extinguished. In the absence of such materials the court below 
and the High Court could only hold that the priority of these 
two mortgages’ was not established. The decree which was passed 
by the High Court clearly contained that recital. No doubt the 
priority of the first mortgage of 1904 was raised by Bansidhar 
and not Chhedan Lal, whereas the priority of the second mort- 
gage was raised by Chhedan Lal and his co-mortgagees and not 
by Bansidhar, but when issues were framed all the parties to the 
suit had full knowledge that the question was in controversy, 
Owing to the negligence of the defendants concerned the court 
held that the priority had not been established. It seems to us 
that the mere fact that Bansidhar had in the meantime purchased 
the mortgaged properties at auction or that he along with Kumar 
Sen (not a party to the suit) had transferred the same to Chhedan 


Lal, who was a party to Nand Kishore’s suit, cannot give higher 


rights to Chhedan Lal so as to get rid of the effect of the decree 
passed against Chhedan Lal. The priority of the claims was in 
dispute, the property had been sought to be sold in that suit, and 
it was the clear duty of Chhedan Lal to see that no adverse dec- 
ree was passed against him. He failed to take necessary steps 
to place sufficient materials before the trial court or the High 
Court with the consequence that a decree was allowed to be 
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passed against him for the sale of 10 biswas which had been pre- 
viously mortgaged in 1904 and which had been purchased at 
auction in execution of the prior mortgagee’s decrees. 

Chhedan Lal’s representative cannot now be allowed to go 
behind that decree in the execution department and urge that 
the property which the decree orders to be sold should not be 


. sold. It was the duty of her predecessors, Chhedan Lal and Ban- 


sidhar, to raise such a plea in the suit itself which they failed to 
do. We wish to express no opinion whether such a plea can be 
raised in a separate suit. 

As regards the interest acquired by Mst. Srimati as a repre- 
sentative of Kumar Sen, one of the three mortgagees, under the 
first mortgage of 1904, the point urged before us on behalf of 
the appellant is that Kumar Sen not having been impleaded by 
Nand Kishore in his suit his prior claim was not called into ques- 
tion and was not the subject of controversy in that suit, and 
that therefore the mortgage decree obtained by Kumar Sen and 
the auction purchase in execution of it remained wholly unaffected 
by the decree obtained by Nand Kishore. Now, if it were ab- 
solutely clear that Kumar Sen had an independent and separate 
right of his own under the first mortgage, and if it had so hap- 
pened that a third party had purchased the property at auction 
in execution of his decree, there would have been no doubt that 
his rights would not have been in any way affected by the decree 
passed against Nand Kishore. The position is however compli- 
cated because this point was not raised in the written objections 
filed in the court below where there was an implied admission 
that the purchase had beén made by Bansidhar without men- 
tioning Kumar Sen, and it is suggested on behalf of the respond- 
ent that had that point been raised he would-have been in a posi- 
tion to show that Kumar Sen was a mere benamidar for Bansidhar, 
or that he was a member of the joint Hindu family, or that by 
private partition his right and interest had passed to Bansidhar. 
The point not having been raised in the court below they had no 
opportunity to meet this case. 

It is also urged on their behalf that a judgment-debtor can- 
not be allowed to put forward her paramount title in the execu- 
tion department and claim that a property which had been or- 
dered to be sold under a decree passed against her is property 
which she had acquired under an independent title and should 
not be sold. The learned counsel for the respondent has also drawn 
our attention to the case of Sham Lal Sabu v. Amar Prasad Chau- 
dbury’ which is no doubt a somewhat analogous case. In that case 
a judgment-debtor who was a subsequent mortgagee was not to be 
entitled to plead in the execution department his right under an 
auction purchase for arrears of revenue which had priority over 
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all incumbrances, and it was held that his remedy was by a s- Gw . 
parate suit. We think that the execution court cannot go be- iao. 
bind the decree and allow the judgment-debtor to put up a para- 22 
mount title in thẹç execution department. SAA 
If'we were to decide this question finally ourselves we would sauv Nap 
have had to send down an issue for determination by the court "Hoan 
below with liberty to both the parties to adduce fresh evidence. gelemen, J. 
But we do not propose to do so because we accept the contention 
urged on behalf of Nand Kishore that such ‘a plea cannot be 
raised in these execution proceedings. à 
On the face of it it looks as if it is a hard case for Mst: Sri- 
mati, but on the other hand it has been suggested on behalf of 
the respondent that under his mortgage of 1910 he had paid off 
certain earlier titles. In any case if she has suffered it is due 
entirely to the gross negligence of her own predecessor. 
The result is that we dismiss the appeal and direct that the 
objector should pay the costs of the decree-holder in the court 
below but the parties should bear their own costs of this appeal.. 


Appeal dismissed 


SHEOPATI SINGH AND orHers (Defendents) Ci 


ee 


versus 1930 


JAGDEO SINGH AND ANOTHER (Pleintiffs) * Feb. 23 


Sele—Pert of consideration left with vendee for payment to vendors = — 
nomince—Amount not paid—Whether vendor tan sue to recover SULATMAN, J. 
the emount as bis unpaid purchase money—Mortgage—Usufruc- EPAL, J. 
uery—Mortgagee put in possession—Consideration not paid by 
mortgagee—Whether mortgagor entitled to recover the emount 
atonce. 


Where part of the sale consideration is left in the hands of the 
vendee for payment to the vendor’s nominee and the amount is not 
paid as directed, there is nothing to prevent the vendor changing 
his mind and recovering the amount himself on the ground that, 
not having been paid as directed, it is his unpaid purchase money. 
The vendor’s suit cannot be deemed to be premature because he 
has not paid his nominee in the first instance. Leachman Das v. 
Rem Prashad, I. L. R. 49 All. 252. The same principle would 
also apply to the case of a usufructuary mortgage. 

In the case of a usufructuary mortgage, when the mortgagor 
has performed his part of the contract by delivering possession 
of his property to the transferee, who has not paid the whole 
amount contracted to be paid, the mortgagor is entitled to recover 

4 *F. A. 494 of 1926 
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the amount, and cannot be compelled to wait till a proper suit 
for redemption is instituted. In the cases of Phul Chand v. 
Chand Mal, I. L. R. 30 All. 252, Sheikh Galim v. Sadarjan Bibi, 
I. L. R. 43 Cal. 59 and Yadevendra Bhatta v. Srinivasa Babbu, 
80 I. C. 5, it does not appear to have been argued that a mort- 
gage is a conveyance and not a mere contract for sale, and that 
by not compelling the mortgagee to pay the whole amount re- 
maining in his hands one would be compelling the mortgagor to 
offer a bigger security for 2 much smaller amount. 


Fmst APPEAL from a decree of S. Marrra Esq., Additional 
Subordinate Judge of Basti. 


Kailas Nath Katju, Ramakanta Malaviya and K. N. Ma- 
leviya for the appellants. 


Peary Lal Banerji, K. Verma and Shiva Prasad Sinha for the 


respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out of 
a suit for recovery of Rs.12,000 the principal amount of mortgage 
money and Rs.6,000 as damages on account of a breach of con- 
tract. It appears that on September 23, 1922, the plaintiffs, 
Jagdeo Singh and Bishnath Singh, father and son, executed a 
document which represented a compound transaction of sale and 
mortgage for Rs.20,050 in favour of the defendant-appellants. 
This deed is printed at page 35. Under it $ annas 2¥ pies share _ 
in Mudila Khurd in all was transferred, out of which 2 annas 1 
pie share was sold for Rs.11,050 and the remaining 3 annas 1% 
pie share was mortgaged with possession for a period of twelve 
years in lieu of .Rs.9,000. The payment of consideration was 
not split up for the two transactions of sale and mortgage se- 
parately, but was stated as a consolidated sum of Rs.20,050. 


` Out of this amount the mortgagees had to pay Rs.12,000 to one 


Ram Krishan a previous mortgagee of the property not covered 
by this deed, and the balance of the consideration was to be 
set off against another mortgage deed as well as two promis- 
sory notes and a small amount which had been advanced as 
earnest money. On the same date a security bond was executed 
by the transferors in favour of the transferees, agreeing to in- 
demnify the latter and pay interest at 2% in case they suffered 
loss on account of any portion of the property going out of 
their possession. 

At the time when the deeds were executed a suit for the 
redemption of the property in the hands of Mathura Kurmi, 
who was a prior mortgagee of the property transferred, was 
pending, and the present plaintiffs had already deposited the 
entire mortgage money due to him under Section 83 of the 
Transfer of Property Act. But later on October 24, 1923, 
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Mathura Kurmi filed a written statement pleading that the trans- 
action was not one of mortgage but of a sale out and out. This 
suit was decreed by the trial court on May 2, 1923, and Mathura’s 
appeal was dismissed by the High Court on December 21, 1926. 

It is an admitted fact that the defendants have not made 
the payment to Ram Krishan, and they justify their non-payment 
by the circumstances that the money was payable on April 30, 
1923, by which date the suit in the trial court had not been de- 
cided, and that the final adjudication was not made till De- 
cember, 1926. 


; The claim was contested on various grounds, but it has been 
decreed by the learned Subordinate Judge. In appeal several points 
have been urged before us. The first is that according to a 
correct interpretation of the sale deed time was not of the es- 
sence of the contract and the defendants were not bound to pay 
the amount to Ram Krishan so long as Mathura Kurmi’s suit 
had not been finally disposed of, but in any event the defendants 
would be liable to make compensation (Section 55 of the Con- 
tract Act). We are,unable to accept this interpretation of the 
deed. The condition contained in the deed relating to the 
first item of the said consideration on page 38 is clear 
and is to the effect that the mortgagees had taken upon 
themselves the responsibility to pay the whole amount of the 
mortgage money due to Ram Krishan at the proper time, ie., 
Baisakh Sudi 15th 1380 F. (corresponding to April 30, 1923). 
There was a clear undertaking to pay this amount on the date 
mentioned. As Mathura Kurmi was in possession of the pro- 
perty belonging to the executants, it was in their interest and for 
their benefit i the amount should be paid to Ram Krishan 
promptly, so that the executants might recover possession of the 
property. In these circumstances it cannot be urged that time 
was not of the essence of the contract and that ide defendants 
could pay it at any future time according to their wish and plea- 
sure. Even if no time had been fixed it was the clear duty of 
the defendants to pay the amount within a reasonable time (Sec- 
tion 46 of the Contract Act). $ 


Section 92 of the Evidence Act precludes the defendants 
from proving any contemporaneous oral agreement varying the 
condition entered in the deed that the amount should be paid on 
April 30, 1923. Although no subsequent oral agreement was 
expressly set up in the written statement, the defendants’ pleader 
made a statement on October 2, 1925, that such was the case, 
and oral evidence was led to that effect. That evidence has not 
been believed by the learned Subordinate Judge. So far as the 
other witnesses are concerned they speak of an oral contempo- 
raneous agreement at the time when the sale deed was executed; 
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but the evidence of Hanuman Prasad, the defendants mukhtar- 
i-am, is to the effect that even subsequently, after Mathura Kurmi 
had filed his written statement, he spoke to one of the plaintiffs, 
Jagdeo Singh, and told him that the money left in the hands of 
the mortgagees would not be paid till that case had been finally 
decided and that he agreed to it. Jagdeo Singh has not been exa- 
mined; but his son Bishnath has been examined, and he denies 


. any such agreement. It is not suggested that there was any fresh 


consideration given for this subsequent promise. We are unable 
to take a different view of the evidence from that which has been 
taken by the court below, and we accordingly hold that the sub- 

sequent oral agreement has not been proved. 


The next point urged on behalf of the defendants is that 
inasmuch as the plaintiffs have not paid off Ram Krishan they are 
not entitled to recover the amount from the defendants, and 
that in any case they cannot compel the defendants to pay the 
amount to them personally when it was left in their hands for 
payment to Ram Krishan. 


The first difficulty is that the payments of various items of 


‘consideration have not been separately allocated in the deed. But 


it may be assumed in favour of the appellants that the amount 
which they have already discharged has gone to pay off the bulk 
of the sale consideration, inasmuch as part of the property has 
been transferred to them absolutely, and that the amount un- 
paid which is still in their hands represents a portion of the sale 
consideration and the whole of the mortgage money. We are 
entitled to assume this in favour of the defendants because there 
is at least the legal evidence of Ram Subhag, one of the plaint- 
iffs, that this was the arrangement, and there is no evidence to 
contradict his statement. As the deed is silent about this alloca- 
tion, oral evidence to clear up this ambiguity is certainly ad- 
missible. 

It follows that Rs.3,000 representing a part of the sale con- 
sideration and Rs.9,000 representing the whole of the mortgage 
money have remained unpaid. 

As regards the sum of Rs.3,000 which represents a part of 
the sale consideration we do not "see why the plaintiffs’ suit should 
be deemed to be premature merely because they have not paid 
Kas Keshian aa the fra Instance On this point there appears 
to have been some conflict of view in some cases. The latest 
case of Lachman Das v. Rem Prasad’ is however in favour of the 
respondents. We would like to point out one further consider- 
ation which ought to decide this question of law in their favour. 
Part of the sale consideration represented money belonging to 
the executants, and it had been left in the Hands of the vendees 
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for payment to their nominee. If the amount has not been paid 
as directed, there seems to be no reason why the executants should 
not change their mind and recover the amount themselves on 
the ground that, not having been paid as directed, it is their un- 
paid purchase money. If the transferees had made the payment 
it would have been a different matter, but not having paid it 
within the time fixed or within a reasonable time thereafter they 
have not performed their contract, and part of the sale consider- 
_ ation therefore remains unpaid to the vendors. We therefore 

see no reason why the plaintiffs should not now be entitled to 
recover this amount. ‘Their suit to recover this part of the money 
can in no sense be treated as premature. 

As regards the amount representing the consideration for the 
mortgage money the matter would have been simple if the trans- 
action were one of a simple contract to lend money. In such a 
case it has been held in several cases that a contract to lend 
money cannot be specifically enforced. ; 

The case of a usufructuary mortgage however must stand 
on a different footing, particularly when the possession has been 
delivered and the stipulation is that the profits are to be set off 
against the interest. According to paragraph 2 of the deed in 
question, the property had to be redeemed on the payment of the 
principal mortgage money only after the expiry of 12 years with- 
out any further accounting. The executants have delivered pos- 
session of their property to the transferees, who have not paid 
the whole amount contracted to be paid. Thus the executants 
have performed the whole of their part of the contract and the 
transferees have not done so. It would not be fair to the exe- 
cutants to let the transferees remain in possession of the pro- 
perty although they have not paid the whole amount, and only 
direct an account to be taken in future when a proper suit for 
redemption is instituted. The suit is not really one for the spe- 
cific A pegs et of a mere contract to lend money but to com- 
pel the defendants to perform their parts of the contract when 
they have obtained delivery of possession of the property. 

The cases relied upon by the learned advocate for the ap- 
pellants, viz., Phul Chend v. Chend Mal, Sheikh Galim v. Sadar- 
jon Bib? and Yadavendra Bhatta v. Srinivasa Babbu‘ were not cases 
of possessory mortgages, the second being one for a mere contract 
to mortgage, No case directly in point has been brought to our 
notice. In none of the cases above mentioned does it appear to have 
been argued that a mortgage is a conveyance and not a mere con- 
tract for sale, and that by not compelling the mortgagee to pay 
the whole amount remaining in his hands one would be com- 
pelling the mortgagor to offer a bigger security for a much smaller 
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amount. We think that the executants are entitled to recover 
the amount, and cannot be compelled to wait till they have pro- 
cured sufficient money to redeem the mortgage. 


The next point that remains for consideration is whether 
the relief to be granted to the plaintiffs should be a decree direct- 
ing the defendants to pay the amount to Ram Krishan or whe- 
ther it should be a decree for that amount in favour of the plaint- 
iffs themselves. We have already indicated our views as to the 
rights of a vendor in case of a sale deed under which money is 
left for payment to a prior creditor. We think that the same 
principle would apply to the case of a usufructuary mortgage. 
Where the previous encumbrance creates a charge on the property 
transferred, the transferee is entitled to retain the amount in his 
own hands in order to pay off the prior encumbrance in cases 
where the property is transferred free from such encumbrance. 
That is not.the case here. The discharge of Ram Krishan’s mort- 
gage would be entirely for the benefit of the executants and 
would not affect the property transferred to the defendants, for, 
as remarked above, Ram Krishan’s mortgage did not cover the 
property transferred to the defendants. 


The learned advocate for the appellants has strongly urged 
that inasmuch as a security bond was taken on the same day un- 
der which part of the property transferred to the defendants by 
the sale deed was again hypothecated as a security, his clients’ 
security would be diminished or jeopardised if the amount is not 
paid by the plaintiffs to Ram Krishan. In the first place, it is 
doubtful whether we should take into consideration the effect 
of another document which was executed separately, although 


_ on the same date, particularly when an indemnity clause with- 


out reference to any specific item of properties is to be found in 
paragraph 4 of the deed of sale itself. In the next place it seems 
to us that the main purpose of the execution of the security bond 
was to protect the transferees from the adverse result of the re- 
demption suit pending against Mathura Kurmi. That litigation ` 
has resulted in favour of the parties to this suit. We also do 
not think that the security is substantially diminished on ac- 
count of any apprehended diminution of the security in future. 
Such a fear therefore cannot be taken into consideration in this 
connection. i 

The last question that remains for consideration is the amount 
of damages to, which tbe plaintiffs are entitled on account of the 
non-payment of money for these years. The learned Subordinate 
Judge has gone into this question with care, and has ascertained 
the total rent received from tenants and also estimated the pro- 
fits which ought to be derived from the sir and khudkasht lands. 
His conclusion is based on the oral evidence as well as the entries 


A. L. J. R. HIGH COURT 1147 


in the khatauni, and after having examined the basis of his cal- Gm 
culation we are satisfied that his conclusion must be accepted. 44,5 
In his opinion Rs,2,800 would be the fair amount of damages. — 
In order to avoid further difficulties Mr. Peare Lal Banerji Soran 
on behalf of the plaintiffs has agreed to the defendants deposit- sas 
ing the whole of Rs.12,000 in the court below under Section 83 Jaazo 
of the Transfer of Property Act within two weeks from this date Seron 
as deposit to the credit of Ram Krishan or his heirs on behalf of Sulaiman, J 
the present plaintiffs. If the amount is not deposited within 
the time fixed the decree of the court below for Rs.12,000 in 
favour of the plaintiffs will stand. The decree of the court below 
for Rs.2,800 with interest and costs will of course stand. We 
accordingly uphold the decree of the court below with this slight 
modification that if Rs.12,000 are deposited in the court below 
within two weeks from this date as directed above the decree 
will be deemed to be satisfied to that extent. The plaintiffs will 
have their costs of this appeal from the defendants who will bear 
their own costs. 
SHANKER LAL, LACHHMI NARAIN (Plaintiffs) Cva 
versus T 
PHUL CHAND, FATEH CHAND AND ANOTHER a= 
(Defendants) * sails 
Arbitration—Award—No indication that it was only a preliminary to Moxzayr, J. 
a final decision—Liabilities indicated but exact sum to be paid not Bawer, J 


specified—Plaintiff instituted snit to set aside eward—Later a ‘final 
award’ made specifying the sum to be paid—Decree passed in terms 
of this final award—Whether sust premature—Whether decree 
operated as res judicate—Arbitration clsxse—No provision as to 
what is going to happen if one of the arbitrators died or declined 
to act —Clense deemed to include the appointment of e fresb erbi- 


trator in those circumstances. 


An arbitrator in his award gave his decisions on the matters 
referred to him by the parties. He did not state that so many 
rupees were to be paid by one party to the other but he gave 
sufficient indication as to how the liabailities of the parties were 
to be assessed. There was no indication in his award that it was 
only a preliminary to the final decision to be given by him. The 
plaintiffs instituted a suit to set aside this award. Some months 
later the arbitrator proceeded to make a “final award” directing 
the plaintiffs to pay a specified sum to the defendants. This 
“final award” was put before the District Judge and a decree was 
made in terms of the award. Held, (1) that the plaintiffs were 
justified in instituting the suit, and the subsequent conduct of 
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the arbitrator could not vitiate the suit already instituted. 
(2) That the decree of the District Judge would not operate as 
res fudicata—if the very basis of the arbitrator’s award be taken 
away, the whole structure would also fall. 

Where an arbitration clause ran as follows:—‘“It is further 
agreed that if within twenty clear days after being 
requested by letter addressed to his or their usual place of business 
either party fail to appoint an arbitrator ready and willing to act, 
the decision of the arbicrator appointed by the other party shall 
be in like manner binding om both parties Bh eS a TA 
beld, that the clause covered the case of appointment of a substi- 
tuted arbitrator on the death or retirement of an arbitrator origi- 
nally appointed. E. D. Sassoon & Co. v. Rem Dutt Rem Kissen 
Das, I. L. R. 50 Cal. 1 relied on. 

Fist APPEAL from a decree of PaNprr VisHNU Ram MEHTA, 
First Subordinate Judge of Cawnpore. 

Nibal Chand Vaish and Amba Prasad Gupta for the ap- 
pellants. 

Peary Lal Banerji, S. N. Mukerji and I. B. Banerji for the 


respondents. 

The judgment of the Court was delivered by 

Muxerji, J.—The appeal raises only two points, both of law, 
which arise under the following circumstances:— 

The plaintiffs, who are the appellants before us, gave the de- 
fendants an order for supply of three bales of dhotis of a certain 
kind. ‘The order was accepted, and the contract was drawn up 
in the terms laid down by the Delhi Mercantile Association. ‘The 
agreement is printed at page 27 of the record. It contained in 
paragraph 15 an arbitration clause. After the date fixed for de- 
livery, a difference arose between the ies, The defendants 
said that their goods were ready, and they should be paid for. 
The plaintiffs demanded certain documents, and complained that 
they had not been delivered, and they were not bound to take 
the goods. We are, however, not concerned with the exact na- 
ture or the merits of the difference that arose between the parties. 
The defendants wanted that the difference that had arisen should 
be settled by reference to arbitration. They nominated one Mr. 
Dina Nath Kapoor of Delhi as their arbitrator, and called upon 
the plaintiffs to nominate an arbitrator. The agreement was that 
there should be two arbitrators one nominated by each party, and 
under certain circumstances, a sole arbitrator nominated by one 
party could decide the matter in difference. 

The plaintiffs nominated one Mr. Janki Nath as their arbi- 
trator. ‘This was about the end of August 1925. No award, 
however, was given by the arbitrators, and it is the complaint of 
Mr. Dina Nath that Mr. Janki Nath, at the instance of the plaint- 
iffs, delayed the matter. We are not for the present concerned 
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with this point. Ultimately on October 14, 1925 Janki Nath Gm 
informed the plaintiffs that owing to pressure of work and ow- igo 
ing to his having lost his son he was not in a position to conti-  __ 
nue to be an arbitrator. The next day, October 15, 1925, Janki Stax 
Nath gave an intimation of his inability to proceed with the ar- Moman 
bitration to Mr. Dina Nath. Thereupon Mr. Dina Nath wrote r. 
on October 19, 1925, to the plaintiffs, saying that he was going faut Cumann 
to decide the matter in difference between the parties as the sole ^7 ao 
arbitrator, and that he had fixed October 30, Friday, 3 P.M., for Makerji, J. 
-hearing the case of the parties. The plaintiffs replied on Octo- 
ber 25, 1925 that Mr. Dina Nath had no jurisdiction to act as 
the sole arbitrator, and the plaintiffs were going to nominate an- 
other arbitrator if Mr. Dina Nath gave up his attitude, which, 
as we have already stated, was that he was going to be the sole 
arbitrator in the matter. Mr. Dina Nath replied on October 
27, 1925 that he re-affirmed his letter of October 19, 1925 (see 
page 101), and he asked the plaintiffs to appear before him. 
In this letter Mr. Dina Nath also stated that the plaintiffs could 
represent their case before him either themselves or through their 
“arbitrator”. It is difficult to see exactly what Mr. Dina Nath 
meant by asking the plaintiffs to be represented by their arbitra- 
tor. We, however, take it that Mr. Dina Nath declined to wait 
till the plaintiffs had appointed an arbitrator to act with him and 
not as a mere agent on the plaintiffs’ behalf. On October 30, 
1925, in spite of receiving a telegram from the plaintiffs protest- 
ing against his acting as the sole arbitrator, Mr. Dina Nath wrote 
out a document which has been described as his award and which 
will be found printed at page 105. By this award he said, 

I, therefore, award that the buyers are liable for payment of the 

invoice value of the three bales of all charges incurred on them, 

interest and godown rent as usual to the date of the payment. 


After having said that, Mr. Dina Nath proceeded to give what 
may be said a piece of advice to the defendants. It was to the 
effect that the defendants should serve on the plaintiffs a ten 
days notice to enable them to take up the goods against payment 
of all dues and in default of the plaintiffs, the defendants were 
again to give them ten days notice of sale and then they (the de- 
fendants) were to sell the goods. Mr. Dina Nath did not indi- 
cate that the matter was again to come up before him at a subse- 
quent stage and that he was ready to make what may be called 
a final award by stating how much the plaintiffs were to pay to 
the defendants or vice versa. 


` The defendants proceeded to act as directed by Mr. Dina 
Nath, and ultimately gave a notice of sale of the goods. January 
10, 1926 was fixed for sale, and on January 9, 1926 the suit, out 
of which this appeal has arisen, was instituted by the plaintiffs. 
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The plaintiffs took various objections to the award of Oc- 
tober 30, 1925 and prayed 


that a decree setting aside the award of Lala Dina Nath bearing 
date October 30, 1925 with costs of the suit be passed 


The suit has failed in the court below, on two grounds, namely, 


Puut Cuanp it Was premature, because the award of October 30, 1925 was 
Faren Cua not a final award, and, secondly, Mr. Dina Nath, in the circums- 


Mukerji, J. 


tances, was entitled to act as the sole arbitrator. 


We have to see whether these two grounds for dismissal of 
the suit were correct. 


Coming to the first point, it appears to us that Mr. Dina Nath 
left nothing in his document which he himself called an award to 
indicate his own mind. He did not say that he would reconsider 
the matter again when his directions, which he was giving (which 
are, more correctly, items of advice given to the defendants) 
would be carried out. We are told that as a matter of fact, some- 
time in April Mr. Dina Nath had before him the result of the sale 
and made a final award directing the plaintiffs to pay a sum of 
Rs.2,000 and odd to the defendants. That final award has not 
been printed. We have also been told that after the learned 
Subordinate Judge had dismissed the plaintiff’s suit, the final award 
was put before a District Judge, and a decree was made in terms 
of the award. i 


The court below was of opinion that the award, which was 
impeached by the plaintiffs, was nothing substantial and could not 
be called an award, and therefore the suit was premature. 


We are of opinion that this view is not sound. As already 
stated, Mr. Dina Nath gave no indication in his “award” that it 
was only a preliminary stage to the final decision to be given by 
him. On the other hand, he framed two issues and gave decisions 
on them. Itis true that he did not state that so many rupees were 
to be paid by one party to the other, but he had given sufficient 
indication as to how the liabilities of the parties were to be assessed. 
The letters at pages 75 and 80 indicate the matters, the defendants 
wanted to be settled by arbitration, and this Dina Nath settled. 
In the circumstances, we think that the plaintiffs were justified in 
instituting the suit, and the subsequent conduct of Mr. Dina Nath 
cannot vitiate the suit already instituted. 


As regards the contention that the decree of the learned Dis- 
trict Judge would operate as res judicata, it seems to us that, if the 
very basis of Mr. Dina Nath’s award be taken away, the whole 
structure (namely, the subsequent award) would also fall. It has 
been held that where a preliminary decree is appealed from and 
the final decree is not appealed from, the, setting aside, by the ap- 
pellate court, of the A EEn decree, also demolishes the final 


Âr Le J. R: HIGH COURT i 1151 


decree, although there was no separate appeal against that decree, Crn. 
This was held under the old Civil Procedire Code (1882) and the TR 
new Civil Procedure Code had made it incumbent on a party to —_ 

appeal against the preliminary decree if he wants to appeal at all. sprue 


Now we have to take up the second point, and this is whether Naaa 
Mr. Dina Nath was entitled to act as the sole arbitrator. The peor "e 
matter would not have been very easy to determine, but we have Fara CHanp 
fortunately a guide in a decision of their Lordships of the Privy ae 
Council in E. D. Sassoon and Co. v. Ram Dutt Ram Kissen Das, teri J. 
Paragraph 15 of the contract (to be found at page 30) reads as 


follows:— 


It is further agreed thar if within twenty clear days ... .. 
after being requested by letter addressed to his or their usual place 
of business either party fail to appoint an arbitrator or surveyor 
ready and willing to act, the decision of the arbitrator or sur- 
veyor appointed by the other party shall be in like manner bind- 
ing on both parties . 5 

This rule, as it stands, contemplates one appointment and 
one appointment alone, that is to say, if both the parties have 
once, each, appointed one arbitrator, the rule does not take into 
consideration what was going to happen if one of the arbitrators 
died or declined to proceed with the arbitration. Both the ar- 
bitrators may have been, when they were appointed, “ready and 
willing to act” within the meaning of the contract. No party 
could possibly know that the arbitrator appointed by him might, 
later on, change his mind and decline to proceed with the arbitra- 
tion. The contract cannot be read as meaning that the arbitrator 
appointed must be one who should not, under any circumstances, 
decline to act, later on. Reading a similar contract as to arbitra- 
tion, their Lordships of the Privy Council said that in their opi- 
mon the clause covered the case of appointment of a fresh ar- 
bitrator when the arbitrator already appointed had declined to 
act, The language of the two arbitration clauses is not identical, 
but the effect of them is similar. Their Lordships say on page 10 
of the report, 

The effect of these provisions is that on a failure by either party 
to appoint an arbitrator which includes (in their Lordships’ 
opinion) a failure to appoint a substituted arbitrator on the death 
or retirement of an arbitrator originally appointed, the appoint- 
ment is to be made .. Cis; 
The clause, therefore, which deals with the initial appointment 
of an arbitrator may clearly be said as also dealing with the ap- 


pointment of a fresh arbitrator, on the retirement of a former 
one. 


Reading, therefore, the arbitration clause at page 30 in the 
T. L R. 50 Cal 1 
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light of the decision of their Lordships of the Privy Council, we 
are of opinion that the plaintiffs should have been given a chance 
to appoint a fresh arbitrator in place of Mr. Janki Nath. Th 
were declined an opportunity to make their appointment, sleioueh 
under Clause 15 they had twenty days within which to do it. It is 
not proper that Section 9 of the Indian Arbitration Act (Act IX 
of 1889) should be imported into the contract which was entered 
into by the parties themselves. The words “unless a different in- 
tention is expressed therein” in Section 9 clearly support this 
view. 
The plaintiffs, therefore, had twenty days time within which 
to appoint an arbitrator. Mr. Janki Nath having declined to act 
on October 14, 1925, at the earliest, the decision was given by 
Mr. Dina Nath within the twenty days time within which the 
plaintiffs could make a fresh appointment. We are therefore of 
opinion that Mr. Dina Nath had not the authority to make an 
award. 


The result is that the appeal should succeed. 


As regards the costs, we are of opinion that the proceedings 
that have been printed indicate clearly that the plaintiffs have 
been guilty of delay. If they had proceeded diligently, the matter 
in dispute would have been decided at a much earlier date. The 
object of the insertion of the arbitration clause in the contract 
was to avoid delay and expense, and the plaintiffs must be held 
guilty if they caused any delay. In the circumstances, we are 
of opinion that the plaintiffs should be awarded no costs, although 
they have succeeded on the technical point. 


In the result, we allow the appeal and decree the plaintiffs’ 
suit in the terms prayed. Having regard to the circumstances 
of the case, the parties will pay their own costs in both the courts. 

Appeal allowed 
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THE BENARES BANK, LIMITED (Plaintiff) 
s versus 
`~ RAM PRASAD anD -oTHERS (Defendants)* 
Limitation Act, Art. 90—Principal and ageni—Benk clerk acting within 
scope of entbority—Limitaiion Act, Art. 48—Money is specific 
moveable property—Limitation Act, Art. 95—Applicability of— 
Bank official perpetrating freud in collusion with other persons. 

Where a clerk of 2 Bank, who is in charge of savings bank 
accounts, through whom alone money could be withdrawn and 
who alone could report to the- official concerned, whether a parti- 
cular depositor desirous of withdrawing money had to his cre- 
dit sums in excess of what -he sought to withdraw, acts within 
the scope of his authority, he is an agent of the Bank and if he 
misconducts himself in the exercise of that authority, Art. 90 
of the Limitation Act is applicable to a suit brought by the prin- 
cipal against the agent. - 

Money is “specific moveable property” within the meaning of 
Art. 48 and where it has been lost, acquired by theft or dishonest 
misappropriation or conversion, or for compensation for - 
fully taking or detaining the same, Art. 48 will apply. Reme 
war Chaubey v. Mata Bhikb, I. L. R. 5 AlL 341, Rem Lal v. 
Ghulem Hussin, I. L, R. 29 AlL 579 followed. endb Mebte 
v. ab Alinlleb, 11 C. W. N. 862 and Essoo ji v. The 
Steamship Savitri, I. L. R. 11 Bom. 133 referred to. 

Where the allegations of the plaintiff Bank clearly 
amounted to an averment of fraud perpetrated by 
certain persons in collusion with its officials whose duty 
it was to bring it to the notice of the other officials 
of the Bank that the sums sought to be drawn by them exceeded 
the amount to the credit of the depositor concerned and who for 
his own ends concealed that information inducing the other offi- 
cials of the Bank to with the money which they would not 
have otherwise paid, beld, that the case was governed by Art. 95 
and that mention of a decree in the first part of the language of 
Art. 95 did not in any way detract from the generality of the 
latter part thereof. Chunder Neth Chowdbwry v. Tirthenand 
Thekoor, I. L. R. 3 Cal. 504 followed. 


SECOND APPEAL from a decree of K. A. H. Sams Esq., Dis- 
trict Judge of Benares, confirming a decree of BABU Nmay NATH 
Muxenryi, City Munsif. 

Damodar Des and Govind Das for the appellant. 


K. Verma, Ambika Prasad and Kumuda Prasad for the res- 
pondents. 
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The judgment of the Court was delivered by 

NIAMATULLAH, J.—These two appeals arise out of two suits 
brought by the Benares Bank Limited, plaintiff-appellant, before 
the munsif, Benares City, for recovery of certain sums of money. 
One of these suits was brought against (1) Ram Prasad, (2) Ma- 


Rax Paad hadeo Prasad and (3) Mahabali Prasad, the three defendants, on 


Niem st- 
ullab, J. 


the allegations that defendant No. 3 had a savings bank account 
with the plaintiffs Bank, that there was a collusion between him 
and Ram Prasad, the clerk in charge of the savings bank account, 
and Mahadeo Prasad, another employee of the Bank, and that 
though Mahabali Prasad had only Rs.101-3-1 to his credit, not less 
than Rs.800 were drawn, Rs.200 on February 23, 1924, by Maha- 
deo Prasad, on the authority of a letter alleged to have been written 
by Mahabali Prasad, Rs.200 on January 3, 1924, Rs.200 on January 
25, 1924, and Rs.200 on February 13, 1924 by Mahabali Prasad 
himself knowing that he had not.enough money to his credit and 
that Ram Prasad, the clerk in charge who was in complicity with 
the other two, allowed the four sums to ‘be drawn to the detriment 
of the plaintiff. Ram Prasad was convicted of offences under 
Sections 403 and 447-A of the Indian Penal Code on July 9, 1924, 
by the Sessions Judge, Benares. The plaintiff claims Rs.698-12-11 
out of the Rs.800 drawn in the manner already stated, being the 
amount overdrawn in the account of Mahabali Prasad. 


Second Appeal No. 1174 has arisen out of this suit. 


The other suit which has given rise to the connected appeal 
No. 1175 of 1927 was brought against Ram Prasad, Harshankar 
Lal and Mahabali Prasad on dade allegations. It relates to a 
sum of Rs.300 drawn by Mahabali Prasad on the authority of 
a ‘letter alleged to have been written by Harshankar Lal, another 
depositor in the savings bank account. Ram Prasad is alleged 
to have allowed the withdrawal of this sum with full knowledge 
that Harshankar Lal had no money to his credit in his account. 

If the allegations contained in the plaints of the two suits 
briefly stated above, are true, Ram Prasad, the clerk in charge of 
the savings bank accounts, who has been since convicted of se- 
rious offences of forgery and falsification of accounts, was prin- 
cipally responsible for the fraudulent transactions to which the 
plaintiff’s claims refer. : 

The only defence which it is necessary to take notice of at 
this stage is one of limitation. Both these suits were brought 
within three years from the dates on which the sums claimed by 
the plaintiff-appellant were drawn. The defendants plead that 
the period of limitation for:the suits brought by the plaintiff- 
appellant on the allegations contained in the plaints is two years. 
Both the lower courts have held that Article 36 of Schedule 1 
of the Indian Limitation Act, which provides a period of two 
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years, is applicable to the circumstances of these ¢ases, The plaint- 
iff Bank preferred these two appeals from the decrees. of the 
lower courts dismissing the two suits. 

A. reference to the terms of -Article 36 will make it clear 
that it is a residuary article- providing 4 period of two years for 
suits 

‘for compensation for any malfeasance,. misfeasance, or non-fea- 

sance independent of contract and’ not herein specially provided 

for. 
If, therefore, any other article is a propriate to the circumstances 
of the case, Article 36 cannot apply. ‘Fhe learned District Judge 
has arrived at the conclusion that this is the proper article to be 
applied. “The articles relied on by the plaintiff-appellant before 
him and before us are Articles 48, 95 and 90. The learned Dis- 
trict Judge was of opinion that Articles 89 and 90 do not appl 
even as against Ram Prasad, the clerk in charge of the savings. 
account,. as, according to him, Ram Prasad was not the agent of 
the Bank. He has correctly defined the agent as one “who 
is authorised to act for his principal”. But the learned Judge 
is of opinion that as his duties were confined to preparing vouchers, 
checking the balarice, and reporting for orders of his superior, the 
Assistant Manager, and as he had nothing to do with the actual 
delivery of the money, he cannot be considered to be the agent 
of the Bank. We are unable to a with this view. It may 
be that the duty of making areal dob aa 6 entrusted 
to other officials, the clerk in’ char through whom alone the 
money could be withdrawn and who alone could report to the 
official concerned, whether a particular depositor desirous of with- 
drawing money had to his credit sums in excess of what he sought 
to withdraw. If he acted within the ‘scope of his own authority, 
which he had to exercise in transactions of that kind, it cannot 
be ‘disputed that he was the agent of the Bank to that extent and 
if he misconducted himself in the exercise of that authority, 
Article 90 of the Limitation Act, which provides a period of 
three years for suits by “Principals agdinst agents for neglect or 
misconduct” would be clearly applicable. Article 90, however, 
will not meet all the requirements of.the case because the other 
defendants were not the agents of the plaintiff. 

Referring to Article 48 of the Limitation Act the learned 
District Judge has dealt with the cases of Remeshwar Cheubey 
v. Mata Bik and Rem Lak v. Ghulem Husain’. Both of these 
. cases are authority for the proposition that money is “specifie move- 
able property” within the meaning of ‘Article 48 and that 

where it has been lost, acquired by theft or dishonest misappro- 
priation or conversion, or for ‘com. tion for wron y 
` taking or detaining the same, Article 48 will apply. ag 
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It is true that in the second of the two cases referred to it was ob- 
served that it may be open to argument whether a suit for money 
could properly be considered to be a suit for specific moveable 

but we are bound by that decision , i.e, Rameshwar 


Banx, Lv. f ) ° A 
sft Chaube v. Mata Bbhikb. In the alternative the learned Judge held 
Rau Pasan Article 90 to be applicable. The learned District Judge has made 


Nemai- 
xllab, J. 


no attempt to distinguish these cases, and referring to the two cases 
decided by other High Courts—Agendh Mobta v. Kbajab Aliullak’ 
and Essoo Bhayaji v. The Steamship “Savitir”—he observes as fol- 
lows:— 
With all due deference to the earlier Allahabad rulings, I am 
of opinion that the interpretation of the Calcutta and the Bombay 
Courts is the correct one and I would therefore hold that the pre- 
sent suit cannot fall under Article 48. ; 

Mention of “earlier cases” would indicate that in some later 
case of this Court a different view has been taken. This how- 
ever is not correct, nor has the learned Judge said so. It is not 
proper for a Judge subordinate to this Court to disregard its rul- 
ings which he cannot distinguish from the circumstances of the 
cases before him and to follow con opinions expressed by 
other High Courts. Rem Lal v. G Husain, which the 
learned Judge has himself quoted, must have made it clear to him 
that a Bench of this Court considered itself bound by the pro- 
nouncement of another Bench which was responsible for deciding 
the earliest case on the subject, viz., Remesbwar Chaube v. Mata 
Bhikb. We have ourselves considered the case last mentioned as 
binding on us as recently as January 13, 1930 in S. A. No. 876 
of 1927 and consider ourselves to be bound by that view so long 
as a larger Bench does not rule to the contrary. If therefore no 
other article of the Limitation Act is applicable and the choice 
lies between Articles 36 and 48 we cannot but hold that the case 
is governed by Article 48 of the Limitation Act, in so far as it 
is a suit “for compensation for wrongfully taking or detaining” 
specific moveable property, i.e., money. i ' 

But we are clearly of opinion that Article 95 of the First 
Schedule of the Limitation Act is appropriate to the circumstances 
of the present case. That article provides a period of three years 
for a suit “to set aside a decree obtained by fraud, or for other 
relief on the ground of fraud”. The learned Judge has brushed 
aside this article by a reference to the case of Chunder Natb 
Chowdbry v. Tirthanand Thakoor’. There is nothing in that 
case which makes that article inapplicable to the case before us. 
It was held that Article 95 of the Limitation Act 

has reference to cases where a party has been fraudulently induced 
to enter into some transaction, execute some deed or do some 
other act and desires to be relieved from the consequences. 


11 Q W. N. 862 LLR 11 Bom 133 
LL R 3 Cal 504 
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The plaintiff's allegations clearly amount to an averment of fraud Gm 
perpetrated by certain ‘persons in collusion with its officials whose 1930 
duty it was to bring ‘it to the notice of the other officials of the — 
Bank that the sums sought to be drawn by them exceeded the Taa Dewaa 
amount to the credit of the depositor concerned and who for his er 
own ends concealed that information inducing the other officials Raw Prasan 
of the Bank to part with the money which they would not have: Jumat- 
otherwise paid. The plaintiff seeks relief against those who were allah, J. 
parties to the last fraud’ ‘This being so, the dictum quoted above 
is applicable to the circumstances of the case before us and far 
from being an daar to the contrary, as the learned District 
Judge thought, materially supports the plaintiff's case. Mention 
of a decree in the first part of the language of Article 95 does not, 
in any way, detract from the generality of the latter part thereof. 
The article which follows (Article 96) provides for relief on the 
ground of ‘mistake just as Article 95 provides for relief on the 
ground of fraud. 

For the reasons stated above we hold that Article 48, and 
in any case Article 95 of the First Schedule of the Indian Limita- 
tion Act, both of which provide a period of three years, are ap- 
plicable to the case before us and that Article 36 which provides 
a shorter period of two years is not applicable. The plaintiff- 
appellant having brought the two suits which have been dismissed 
by the courts below within three years, were not barred by limi- 
tation. Accordingly we set aside the decrees of the courts below 
and remand the two cases for disposal on the merits. Costs in- 
curred hitherto shall be costs in the suits. 

A Case remanded 


BANK OF UPPER INDIA LIMITED (Defendant) oiled 
Versus 1930 
ARIF HUSAIN (Pleintiff)* Merch 21 
Compenies Act (VII of 1913), Sec. 212—Provisions of, mandatory— Sam, J. 
Doctrine of pert-performence inapplicable. NIAMAT- 
ULLAH, J 


The creditors of the Bank of Upper India Limited (in liqui- 
dation) drew up a composition scheme, which was sanctioned by 
the High Court under Sec. 153 of the Companies Act. The 
scheme gave an option to the creditors either to accept fully paid 
up preference shares in the Bank or to take debentures of the 
Bank carrying interest at 2. specified rate according to the face 
value of their deposits. The debenture-holders appointed three 


*S. A. 1205 of 1927. 


Sen, J. 
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trustees to act for and look after their interests and a, formal 
deed of trust was executed. Sometime later a meeting of the 
debenture-holders was held and resolutions were passed modifying 
the terms of the original deed. The original deed was modified 
by a supplementary deed and was sanctioned by the High Court. 
The object was to transfer liability from the Bank of Upper India 
Limited to two other bodies. Held, that the resolution mooted ` 
in the meeting of the debenture-holders on which the supplemen- 
tary deed was based, was not acceded to by ths in number and 
value of the creditors and was in the teeth of Sec. 212 of the 
Companies Act, and’ was therefore not an arrangement which 
could be binding upon the creditors, whose rights were secured 
under the composition scheme. The provisions of the statute are 
imperative and the non-fulfilment of the conditions cannot be 
supplied by invoking the doctrine of part performance. 

Mobemmad Muse v. Aghore Kumar Gengoli, I. L. R. 42 Cal. 
801, Rem Gopal v. Tulshi Rem, 26 A. L. J. R. 952 and Jobn 
H. Arseculeratre v. J. B. M. Merera, [1928] A. & Ro (p.c.) 273 
at 275 referred to. 


SECOND APPEAL from a decree of MauLvı ALI MOHAMMAD, 
Subordinate Judge of Meerut, confirming a decree of MAULVI 
Axis Noman, Munsif. 

Ram Nama: Prasad for the appellant. 

M. Woalisllah for the respondent. 

The judgment of the Court was delivered by 


SEN, J.—Syed Zaffar Husain made a fixed deposit of Rs.800 
in the Bank of Upper India Limited at Meerut on March 1, 1910. 
The deposit was for a period of three months only and the sti- 
pulated rate of interest was 3 per cent per annum. ` 

The fixed deposit receipt which has been exhibited in this 
case as No. IV is worded as follows:— 

Received from Syed Zaffar Husain, village Dholri, district 
Meerut, the sum of Rs.800 only as a deposit subject to three 
months’ notice of withdrawal, bearing interest at 3 per cent per 
annum from February 24, 1910 payable on January 1 and July 
1 of each year. 

Syed Zaffar Husain died on June 10, 1910. He left a 
widow, Mst. Husain Bandi, a daughter Amtul Zainub, ee about 
4 years, and a son, Arif Husain, aged about 2 years. ese were 
his heirs under the Mohammedan Law and were entitled to the 
amount of the deposit together with interest. 

It ought to be noticed that Syed Zaffar Husain died before 
the fixed deposit had matured for payment. - 

Musammat Husain Bandi, the widow, had left this country 
and lived in Iraq from 1913 to 1917. She died'in 1917, the exact 
date of her death cannot be ascertained. from the record. Musam- 
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mat Amt Zainub died on-October 14, 1924. am 
The present suit was commenced by. Arif Husain for recovery i930 

of the amount of the fixed deposit on March 18, 1926, Plaintiff — 

Was a minor at the date of the snit and the suit was instituted by _ Bawx or 


one Syed Mohammad Raza as the next friend of the plaintiff. Ume clas 
The plaintiff alleged that at the date of the suit he was the only , Bae 
who was entitled to the money, his mother and his sister "7 
have predeceased him. Sen, J. 
The Bank of-Upper India Limited closed its doors and went 
into voluntary liquidation on October 8, 1914. A meeting of 
the creditors was held which drew up a composition scheme. This 
scheme was sanctioned by this Court under Section 153 of the 


directed that this option was to be exercised on or before January 
5, 1917. If the depositors did not exercise the option on or 
before that date they were to forfeit their rights to preference 
shares in the Bank and were entitled to debentures only. 

é No notice of these proceedings were given to the heirs of 
Syed Zaffar. Husain.. But the composition scheme appears to have 
. been sanctioned by: this Court in due process of law under Sec- 
tion 153.0f the Indian Companies Act. It was therefore bind- 
ing upon the heirs of Syed Zaffar Husain. Not having exer- 
cised the option to accept preference shares on or before January 
5, 1917, they became entitled to hold debentures from the Bank, 
carrying interest at che rate of 414 per cent per annum, accord- 
ing tothe face value of their deposits. : 

The debenture holders appear to have appointed three trustees 
to act for and look after their interests. A fonmal deed of trust 
was executed on December 18, 1915. The effect of this docu- 
ment was that a floating charge was created in fayour of the de- 
benture holders on all the assets beloriging to the Bank of Upper 
India. We do not know what the powers of the trustees were - 
under this deed of trust. 

On or about Jan 31, 1917 a meeting of the debenture 
holders was held and resolutions were passed modifying the terms 
‘of the original deed of trust dated December 18, 1915. The ori- 
ginal trust deed was modified by a supplementary trust deed 
which was executed on June 18, 1917 and which was sanctioned 
by the High Court. The terms of the supplementary deed were 
rather drastic. The object was to transfer the liability from the 
Bank of Upper India Limited to two other bodies, namely, the 
Trust of India Limited and the Alliance Bank of Simla Limited. 
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The supplementary trust deed provided that each debenture holder 
of Rs.100 was to get Rs.40 per cent cumulative preference shares 
of the Trust of India Limited and Rs.60 per cent fixed deposit 
receipt in the Alliance Bank of Simla Limited. i 

The heirs of Syed Zaffar Husain do not appear to have been 
represented at the general meeting in which the terms of the sup- 
plementary deed- were mooted and ultimately adopted. It does 
not appear that the trustees of the debenture holders were within 
their authority in assenting to a modification of the original deed 
of trust and to a substitution of the liability of the Bank of Up 
India Limited by that of the Trust of India Limited and the Alli, 
ance Bank of Simla Limited. No debentures appear to have been 
issued to the heirs of Syed Zaffar Husain as ought to have been 
issued after January 5, 1917. The plaintiff contends that his right 
against the Bank of Upper India Limited remains unaltered by 
the supplementary trust deed which is not binding upon him. 

The tactics adopted by the Bank of Upper India Limited were 
dilatory and obstructive. Upon the plaintiff claiming the money, 
the Bank insisted upon the plaintiff producing a succession certi- 
ficate. A succession certificate was produced in due course. The 
Bank then repudiated the plaintiff’s claim. 

Upon the original fixed deposit receipt being produced in 
support of the plaintiff's claim, the defendant Bank refused to 
admit its genuineness and put the plaintiff to its proof. 

A written statement attested by Mr. H. Hunter, liquidator, 
has been produced in this case which consists of 26 paragraphs. 
Various pleas were taken in defence but it is necessary to notice 
only two of the pleas which are material for the purpose of this 
appeal. The defendant contended that the liability of the Bank 
having been transferred to the Trust of India Limited and the 
Alliance Bank of Simla Limited, there was no subsisting cause 
of action against the defendant. It was also contended that 
the plaintiff’s claim was time-barred. 

These contentions were overruled by the trial court which 
substantially decreed the plaintiff’s claim. The plaintiff had 
claimed a sum of Rs.1,373-11-0. The trial court decreed the 
claim for Ra.1,333-11-0. On appeal by the Bank, the lower ap- 
pellate court has affirmed the decision. 


Holders of fixed deposits who did not surrender their receipts 
were treated as unconverted depositors. . 

Ten lakhs of rupees were set apart in the Upper India Bank 
accounts to meet the claims of the unconverted depositors. 

Syed Zaffar Husain’s deposit formed part of this sum of ten 
lakhs of rupees. 


Syed Zaffar Husain was not represented at the meeting of 
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the debenture holders. dated January 31, 1917. It does not ap- 
pear that the trustees of the debenture holders had any authority 
to represent the heirs of Syed Zaffar Husain or to negotiate about 
their securities with a third party. The assets of the Bank of 
Upper India do not appear to have been transferred in due course 
of law to either the ‘Trust of India or the Alliance Bank Limited. 
A deed of release bearing an eight anna stamp appears to have 
been executed with the set design of conveying the assets of the 
Bank of Upper India to the Trust of India Limited. This docu- 
ment was unregistered and therefore could not effectively operate 
to transfer the assets to the Trust of India Limited. We are 
clearly of opinion that the plaintiff’s cause of action as a holder 
of debentures in pursuance of the composition scheme sanctioned 
by the High Court on June 2, 1915 under Section 153 of the 
Indian Companies Act remains unimpaired. The original rights 
of the parties under the fixed deposit dated March 1, 1910 be- 
came replaced by the rights which came into existence under the 
aforesaid order of the High Court. The plaintiff and the other 
co-heirs became therefore the debenture holders of the defendant 
company. They could not lose those rights except either by a 
fresh contract between the parties or by operation of law. 
_ The plaintiff or his other co-heirs did not surrender their rights 
to a third party under a fresh contract. Indeed, there was no 
novation of contract. The original rights as secured by the order 
of the High Court dated June 2, 1915-did not cease to exist by 
operation, of law. The so-called deed of release was a mere waste 
paper. The supplementary deed of trust was clearly in the teeth 
of Section 212 of the Indian Companies Act which provides that 
any arrangement entered into between a company about to be, 
or in the course of being wound up voluntarily, and its creditors 
shall, subject to any right of appeal under this section, be binding 
on the company if sanctioned by an extraordinary resolution, and 
on the creditors, if acceded to by 34ths in number and value of 
the creditors. 
The resolution mooted in the meeting of the trustees dated January 
31, 1917 was not acceded to by 3|4ths in number and value of the 
creditors, This was therefore not an arrangement which could 
be binding upon the creditors. It therefore could not take away 
the right of the plaintiff and his other co-heirs. Reliance has 
been placed upon the doctrine of part performance as an answer 
to the objection that the directions of the statute as contained in 
Section 212 have not been complied with. The doctrine of part 
performance cannot create or annul a title. Where there is a 
legal defect in an agreement between the parties by reason of its 
not being registered but the parties have acted on the terms of 
the agreement and in arrangement of their rights in accardance 
with the said terms, equity steps in. In such cases, equity will 
146 
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port a transaction clothed imperfectly in those legal forms to 
Gack finality attaches after the bargain has been acted upon (Mo- 
hammad Musa v. Aghore Kumar Gangolf. Where the statute 
makes it imperative that certain conditions must be fulfilled, the 
non-fulfilment of these conditions cannot be' supplied by invok- 
ing the doctrine of part performance, 


The assets of the Bank of Upper India Limited consisted of 
movable and immovable property of the value of more than Rs.100. 
There could be no transfer or release in favour of the Trust of 
India Limited or the Alliance Bank of Simla Limited without an 
instrument in writing duly registered. It has been held by a 
Full Bench of this Court in Rem Gopal v. Tulshi Ram" that the 
doctrine of part performance cannot override the positive rules 
of law embodied in the Transfer of Property Act. ‘This principle 
does not appear to have been kept in view in re Hunter v. Damo- 
dar’. The decision of one of the Judges in that case must be taken 
to have been overruled by the Full Bench decision in Ram Gopal’s 
case and also by a recent pronouncement of the Privy Council 
in John H. Arseculeratre v. J. B. M. Merera it has been held by 
their Lordships of the Judicial Committee that the doctrine of 
part performance has no application when non-observance of a 
statutory provision makes the transaction ineffective. We are 
clearly of opinion that the plaintiff has a subsisting cause of action 
against the defendant-appellant. 

Syed Zaffar Husain died before the fixed deposit became ma- 
ture for payment. Of his heirs only one, namely, Mst. Husain 
Bandi, the widow, was entitled to recover her share of the deposit 
because she was a major. She was away from the country when 
the Bank of Upper India Limited went into liquidation and she 
died in a foreign land. Musammat Amtul Zainub died a minor. 
Plaintiff was a minor at the death of his father and continued to 
be a minor at the date of the present suit. 


The lower appellate court has relied upon Article 60 of the 
Indian Limitation Act and held that the suit was within limita- 
tion as being within three years from the time when the demand 
was made by the plaintiff for his money. The demand was made 
in 1925. Article 60 of the Limitation Act prescribes a period 
of three years from the date when the demand is made in a suit 

for money deposited under an agreement that it shall be payable 
on demand, including money of a customer in the hands of his 
- banker so payable. 
The money payable under the fixed deposit was not subject to 
an agreement dat it was payable on demand. It was not money 
of a customer in the hands of the banker “so payable”, that is, 
payable on demand. On the other hand, it was money payable 


1, L R 42 Cal. 801 326 A. L. J. R. 952 
u2 A L J. R 719 “[1928] A. L R. (P.C) 273 at 275 
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by PE Dank at a pened tidi darnel agan tha ex iry of three 
months from the date of the deposit. Article 60 of the Limita- 
tion Act is therefore not applicable to a suit of this description. 
The plaintiff's claim however is saved-from the operation of li- 
mitation by a variety of reasons. The cause of action accrued 
to the plaintiff during his minority and the disability has not 
ceased. Under the composition scheme, sanctioned by the High 
Court, ten years’ time was allowed for the debentures to mature 
for payment. The period of debentures expired on April 1, 1925. 
The suit was instituted on March 18, 1926. -It is clearly within 
time. This appeal is without force and is dismissed with costs. 

: l Appeal dismissed 


Ezg 


t ` 


DEO NARAIN (Plentiff) 
versus - 

BHOLA SINGH AND oTHERS (Defendants) * 

Contract Act, Sec. 39—Snit for redemption instituted before expiry of 
term of mortgago—Non-peyment of a smell sum of mortgage money 
—ApplicabHlity of —Registration Act, Sec. 17—Mortgage deed pro- 
hibits redemption within a specified period—Subsequent agreement 
limiting or extinguishing the term of mortgage is compulsorily re- 
ghttrabie. 

Where out of a total consideration of Rs.1,800, the mortgagee 
failed to pay a sum of Rs.82, there was practically no non- 
performance of the promise and Sec. 39 of the Contract Act was 
inapplicable and the mortgagor was not entitled to institute a suit 
for redemption before the specified period. Chhoku Rei v. Baldeo 
Shukul, I. L. R. 34 AIL 659 distinguished. 
` Quere—Whether Sec. 39 of the Contract Act is applicable to 
a case of mortgage which is a transfer and beyond the domain of 
contracts to which alone Sec. 39 is applicable. 

Where 2 mortgage deed prohibits redemption within a specified 
period, a subsequent agreement limiting, if not extinguishing al- 
together, the mortgagee’s right to retain possession for the full 
term, is compulsorily registrable. 

SECOND APPEAL from a decree of D. C. HUNTER Esq., Dis- 
trict Judge of Allahabad, confirming a decree of Mautvi ABDUL 
Harm, Subordinate Judge of Mirzapur. 

Peary Lal Banerji for the appellant. ya 

Kailas Nath Katju and B. C. Gangoli for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal arises out of a suit brought 
by the plaintiff-appellant for redemption of three mortgages: two 

: *S. A. 1348 of 1927 
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of February 3, 1916 and a third dated August 10, 1918, executed 
by defendants Nos. 10 and 11 in favour of defendant No. 1 for 
Rs.1,100, Rs.300 and Rs.500, respectively. One of the condi- 
tions agreed on was that the mortgagors would not be at liberty 
to redeem within 54 years. The equity of redemption subse- 
quently passed to the plaintiff by ee dated August 9, 1919. 
The present syit was brought on January 30, 1925 for redemption 
in disregard of the terms of 54 years already referred to. 
The pleas in defence, which it is necessary to mention for 
the purpose of this appeal, were: 
(1) that the suit was premature, and (2) that the mort- ° 
not having performed his part of the contract, in that he 
failed to pay a sum of Rs.75 to a prior mortgagee, as he ought 
to have done in terms of the mortgage deed, is not entitled to 
insist on the term of 54 years stipulated in the mortgage deed. 


Both the lower courts have dismissed the suit holding 
against the plaintiff-appellant on both the grounds referred to 
above. 

The same two grounds have been pressed in appeal before 
us. The plaintiff-ap t relies upon an agreement, dated 
February 19, 1924, which, according to him, relieves him of the 
condition which prohibits redemption within 54 years. It 
appears that the plaintiff and the mortgagee had differences re- 
garding certain matter in respect of the mortgage in question. 
They agreed inter alia that, if the plaintiff paid a sum of Rs.200 
over and above the mortgage money due under the three deeds, 
by March 20, 1924, he would be entitled to redeem, regardless 
of the terms of 54 years originally stipulated for in the mortgage 
deed. This agreement was not registered. The plaintiff-appel-' 
lant sues for redemption before the expiry of that term, Bi 
on the condition agreed to in the document already referred to. 
The defendants successfully contended before the lower courts 
that the agreement not having been registered is not admissible 
in evidence for the purpose of relieving the plaintiff against the 
stipulation postponing redemption for 54 years. It appears to 
us that the decision of this question must turn on the applicabi- 
lity or otherwise of Section 17 of the Indian Registration Act 
to the condition embodied in the agreement entitling the plaint- 
iff to redeem at any time before the expiry of 54 years, for which 
term redemption was not permissible under the mortgage deed. 
The learned advocate for the appellant relies on Section 17, Sub- 
section 2 (11) and contends that the agreement is no more than 
a receipt as it acknowledges payment by the mortgagors of two 
sums of Rs.75 and Rs.81 and, as such, it is exempted from re- 
gistration. We are unable to accede to this contention. It is 
true in one part of the agreement receipt of the two sums is ac- 
knowledged; but the document is relied on by the plaintiff-ap- 
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pellant not as a receipt but as one entitling him to enforce an 
agreement under which the defendant-mortgagee bound him- 
self to allow redemption at any time in case the plaintiff-appel- 
lant paid the sum of Rs.200 before March 20, 1924. In other 
words, the document dated February 19, 1924 is not only a re- 
ceipt, as one part of it would make it, but a good more, 
having regard to the rest of its contents. The question which 
we have to decide as regards the admissibility of that document 
is whether the condition to which reference has already been 
made, makes it a document which ‘creates, declares, assigns, limits 
or extinguishes any right, title or interest in an immoveable pro- 
perty of the value of Rs.100 or upwards’. We think that the 
covenant which, the plaintiff-appellant seeks to enforce is clearly 
one by which the mortgagee’s right to retain possession of the 
mortgaged property for the full term of 54 years is limited, if 
not extinguished altogether, in so far as the Mortgage becomes 
redeemable at any time after the plaintiff-appellant pays Rs.200 
` on March 20, 1924. This being so the agreement dated Feb- 
ruary 19, 1924 has been rightly held by the lower courts to be 
compulsorily registerable and therefore not admissible in evidence 
for the purpose for which the plaintiff-appellant desires to use 
it. i 


Another line of argument adopted by the learned advocate 
for the appellant is that the mortgagee failed’to pay a sum of 
Rs.82 to a prior usufructuary mortgagee out of a certain sum 
which had been left with the defendant-mortgagee for payment 
to prior mortgagees. That the defendant did not pay off such 
prior mortgagee is no longer in dispute. It has, however, been 
found by boh the courts below that the defendant-mortgagee 
paid more than had been left with him for discharge of certain 
incumbrances which do not appear to have been clearly specified. 
The mortgagee did not pay the sum of Rs.82 partly because the 
funds left with him for payment to prior mortgagees had been 
exhausted and partly because the particular mortgage under 
which the sum of Rs.82 was due had not been specified. The 
argument, therefore, put forward on behalf of the appellant that 
the mort not having performed his of the contract, is 
not enti to insist on the mortgagor BE er his part, name- 
ly, that he should not redeem within $4 years, cannot stand. 
“Apart from this, we are of opinion that, even if the mortgagee 
had been in default in that connection, the argument put for- 
ward on behalf of the appellant could not have succeeded. It 
is sought to be supported by reference to Chhothy Rai v. Baldeo 
Shukuf where, out of a sum of Rs.599-15-0 to be advanced un- 
der the mortgage deed, the mortgagee had to pay Rs.50-15-0 in 
cash and the rest of the mortgage money was left with him for 
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payment to prior incumbrances. The mortgagee failed to pay 
of such incumbrances. It was held, on general equitable 
grounds, that the mortgagee could not insist on the long term 
of 10 years. The judgment of the learned single Judge of this 
Court, which was reversed in Letters Patent appeal, makes men- 
tion of Sections 39, 55 and 73 of the Indian Contract Act which 
had been relied on before him. Though the judgment of the 
Bench hearing the Letters Patent appeal does not make any men- 
tion of Section 39, the ratio ade adopted by it could only 
be based on that Section which provides that if 

a party to a contract has refused to perform, or disabled himself 

from performing, his promise in its entirety, the promisee may 

put an end to the contract. 

The view which commended itself to that Bench apparently 
is that where out of Rs.599 the mortgagee failed to pay anything 
more than Rs.50, he should be demeed to have 

refused to perform, or to have disabled himself from performing, 

his promise 
practically in its ‘entirety’, The circumstances before us are 
altogether different. Here the mrotgagee, if he be considered to 
have been at all in default, has failed to pay Rs.82 out of a total 
consideration of Rs.1,800. Under these circumstances, we are 
of opinion that the terms of Section 39 of the Indian Contract 
Act are wholly inapplicable to the case before us. Indeed, it has 
been doubted whether the provisions of that section are applica- 
ble to a case of mortgage which is a transfer and beyond the do- 
main of contracts to which alone Section 39 is applicable. It is 
not, however, necessary for us to express an opinion on this ques- 
tion. We assume that the provisions of that Section are applicable 
in a proper case, but hold that it is quite inapplicable to the cir- 
cumstances before us. 

Neither of the grounds urged in appeal before us can be sus- 
tained. Accordingly, we uphold the decree of-the lower appel- 
late court and dismiss this appeal with costs. 

Appeal dismissed 


MOHAMMAD TAHSIN KHAN (Defendant) 
VETSUS 
BASANT RAI and oTHeErs (Plaintiffs) * 

Limitation Act (IX of 1908), Art. 158—Direction to issue notice is not 
equivalent to issue of notice or of giving of notice—Limitation Act, 
Art. 158—"Giver”’—Interpretation of. 

The direction to issue a notice is not equivalent either to the 
issue of the notice or of giving of the notice to the parties con- 
Civ. Revs. 7 and 26 of 1929 
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Quere: Whether. the word “given” in the third column of the 
Limitation Act of Art. 158 is to be interpreted as actually received 
by the party for whom the notice was intended or is to be treated 
merely as the issue of the notice. f : 

Cıvıl Revision from an order of BABU LAKSHMAN PRASAD, 
Subordinate Judge of Agra. p : . 

Iqbal Abmad, Mukhtar Abmad and Mensur Alam for the 
applicant. - -r -o 

Narain Prasad Asthana, Baleshweri Prasad and Baijnath Sabai 
for the opposite parties. F : 

The judgment of the Court-was delivered by 


SEN, J.—This and the connected application for revision hang 
and fall together. Seth Jaswant Rai had instituted’a suit against 
Nawabzada Mohammad Ejaz Ali Khan and others. This suit 
was referred to the arbitration of Khan Bahadur Syed Abdul Ha- 
san, a retired: Judge of these provinces. He pronounced an award 
in favour of the plaintiff and the said award was filed in court on 
July 13, 1928. as 

Article 158 of the Indian Limitation Act provides that an 
application to set aside an award should be made within ten da 
from the time “when the award is filed in court and notice of the 
filing has been given to the parties”. On July 13, 1928, the learn- 
ed Subordinate Judge directed that notice of the award should be 
given to the opposite party. The direction to issue a notice how- 
ever is-not equivalent either to the issue of the notice or of giving 
of the notice to the parties concerned. A registered post card inti- 
mating that an award has been filed on July 13, 1928, ap to 
have been received by Nawabzada Mohammad Ejaz Ali and 
his pleader on July 16, 1928. The pleader for Mohammad Tahsin 
Ali Khan signed the order-sheet on July 14, 1928 in acknowledg- 
ment of the fact that he had received a notice that the award had 
been filed on July 13, 1928. ` ` 


Certain objections were filed to the award on July 24, 1928. 
These objections were not heard and determined on the merits. 
The learned Subordinate Judge threw out the objections upon the 
ground that they were barred under Article 158 of the Indian Li- 
mitation Act. He gave a decree in accordance with the award. 

A preliminary objection was raised by the learned advocate 
for Seth Jaswant Rai that no application for revision lay to this 
Court. His objection was that the Subordinate Judge was com- 
petent to go into the question as to whether or not the objections 
preferred by the defendants were within or beyond limitation. 
Even on the assumption that the Subordinate Judge decided the 
point of limitation erroneously, his order in passing a decree in 
accordance with the award was not open to revision by this Court. 


t 
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Ex facie the objections dated July 24, 1928 were within time. 
The objections were filed within ten days of the giving of the notice. 
We pronounce no opinion upon the point whether the word “given” 
in the third column of the Limitation Act of Article 158 is to be 
interpreted as actually received by the party for whom the notice 
was intended or is to be treated merely as the issue of the notice. 
On the facts, as disclosed by the record, no notice was given to 
the defendants on July 13, 1928. No notice was issued to the de- 
fendants on that date. The court had only directed the notice to 
issue. Under these circumstances the objections filed by the de- 
fendants on July 24, 1928 were clearly within time. 


The court cannot be permitted to deprive itself of the juris- 


diction which belongs to it by fastening an erroneous construction ~ 


upon the words of the statute. This is not a case of a wrong as“ 
sumption or non-exercise of jurisdiction but it appears to us 

clearly a case in which the learned Subordinate Judge having 

jurisdiction to entertain the application has refused to look at it 

upon an erroneous assumption which was not warranted by facts 

that on the date when the application was preferred it was beyond 

limitation. Under these circumstances the application for re-* 
vision filed by the defendants in this Court pa satisfies the con- 

ditions of Section 115 of the Civil Procedure Code. We accor- 

dingly allow this application, set aside the order of the court below 

and send back the case to that court for trial of the objections on 

the merits. Costs here and heretofore shall abide the result. 


Application allowed 


KING-EMPEROR 
versus 
NAWAL BEHARI LAL* 
Criminal Procedure Code (Act V of 1898), Sec. 307—Case must be re- 
: ferred as a whole. 

When a Sessions Judge refers a case by virtue of the powers 
given by Sec. 307 of the Criminal Procedure Code, he must refer 
the whole of the case against the particular accused, and not 
merely those charges on which there happens to be a finding with 
which he disagrees. - 

CRIMINAL REFERENCE by K. BaNERJI Esq., Assistant Ses- 
sions Judge of Allahabad. 
M. Waltulleb (Assistant Government Advocate) for the 
Crown. í 
K. D. Malsviys and D. P. Maleviya for the accused. 
Cr. Ref. 803 of 1929 


~ 
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The judgment of the Court was delivered by 

Boys, J.—Nawal Behari Lal was put on trial upon charges un- 
der Sections 193, 471 and 467|109 of the Indian Penal Code. The 
jury convicted him under Section 193 of the Indian Penal Code, 
but acquitted him by a majority of three to two on the other two 
charges. The learned Judge proceeded to accept the finding of guil- 
ty as regards Section 193, and to convict and sentence him to five 
years’ rigorous imprisonment and a fine of Rs.100. Disagreeing 
with the jury’s verdict on the other two charges he has referred the 
matter to this Court under Section 307. In the first place we must 

int out an error into which the learned Judge has fallen. When 
he refers a case by virtue of the powers given by Section 307 of the 
Code of Criminal Procedure he must refer the whole of the case 
against the particular accused, and not merely those charges on 
which there happens to be a finding with which he disa In 
this particular case he should have referred the whole of the case 
against Nawal Behari Lal instead of merely referring the case so far 
as the charges under Section 471 and 476|109 are concerned, and 
he should not have proceeded to a conviction and-sentence upon the 
charge under Section 193 of the Indian Penal Code. Holding as 
we do this view, we shall have, after dealing with the rest of the case, 
to set aside the conviction and sentence under Section 193 and pass 
an appropriate order ourselves. 

The facts against Nawal Behari Lal are very clear. There are 
four persons concerned in this case, Raghunath Lal and Johri Lal, 
who are uncle and nephew. One Sham Behari Lal was working in 
partnership with Raghunath Lal and Johri Lal, and it is the case for 
the accused, and is also admitted by the Crown, that the accused, 
Nawal Behari Lal, was acting in certain matters relating to the sale 
and purchase of coal as an agent on behalf of the firm. Raghunath 
Lal appears to have taken little or no part in the conduct of the busi- 
ness. Similarly Johri Lal was also practically a sleeping partner, the 
main conduct of the business being left to Sham Behari Lal. As 
Johri Lal was leaving Allahabad to arrange for a wedding and there 
was litigation in contemplation or proceeding, it was desirable to 
give Sham Behari Lal fall authority to act. As Johri Lal was busy 

_ and had not time to see'to the writing out of a complete mukhtar- 
namah, he therefore bought a stamp and signed it at the end on be- 
half of himself and on behalf of his uncle Raghunath, adding, in 


order to guard against the document being improperly used, the . 


words “mukhtarnamah likha so sahi”, The stamp was bought on 
February 23, 1925, and according to Johri Lal, was handed over to 
Sham Behari Lal. Later this stamp appears as the document upon 
which a suit was filed by Nawal Behari Lal against Johri Lal. In 
that suit a claim was made for commission on certain coal sales, and 
the document as filed purported to be an agreement by Johri Lal to 
` pay such commission. The document was manifestly a forgery 


147 


» 
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and it is not now and cannot be denied on behalf of Nawal Behari 
Lal that it is a forgery. In the civil suit Johri Lal asked that the 
document might be photographed, and the suit was promptly with- 
drawn. ‘The criminal proceedings followed. 

We have heard Mr. K. D. Malaviya on behalf of the accused. 
It is quite unnecessary to enter into detailed argument about the 
case or the charges that were framed in the criminal proceedings. 
We entirely agree with the order referring the case to this Court 
which we might amplify, but which it is not necessary to"amplify, 
that the verdict of the jury in reference to the charges under Sec- 
tions 467|109 and 471 was ludicrous, if not actually perverse. 
We have not the shadow of a doubt that Nawal Behari deliberately 
got the document fabricated and that he used it knowing, of 
course, that it was fabricated. 


We set aside the conviction and sentence under Section 193 
arrived at and passed by the Sessions Judge, and for it we substi- 
tute a conviction by this Court under Section 193 of the Indian 
Penal Code, and further convict Nawal Behari Lal under Section 
467|109 and Section 471 of the Indian Penal Code. In the matter 
of sentence we have been asked to deal leniently. But arriving at 
the finding at which we have there is no shadow of an excuse for 
dealing with him leniently. The fraud was as deliberate and gross 
as it could be. We sentence Nawal Behari Lal to five (5) years’ 
rigorous imprisonment under each of the Sections 193, 471 and 
467|109—the sentences to run concurrently; and we further sen- 
tence him to a fine of Rs.100 under Section 467|109. In default 
of payment of the fine a further three months’ rigorous impri- 
sonment will be undergone. The sentence will run as from the 
date of his conviction by the learned Sessions Judge as the accused 
has been in jail since that date. A copy of this order will be sent 
to the learned Sessions Judgé"in answer to his reference. 


Reference answered 


GOBINDJI AnD oTHERS (Defendants) 
versus 
FIRM LALLAMUL HARDEO DAS (Plsintif)* 

Hindu Lew—Legal necessity—Joint femily—Jijmeni business carried on 
in a bouse for 40 years at owner's pleasnre—Owner offers the bouse 
for sale at a concession—Adult members purchase the bouse. 

A joint family, who were purohits of a Raja, had been living in 
the latter’s house at his pleasure for about 40 years and carrying 
on in it a joint business of jijmani. When the Raja offered the 
house for sale to the purobits at a concession, the adult members 

*F, A. 312 of 1928 
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of the family borrowed a certain amount from plaintiff and add- 
ing a sum of their own, bought the house. On the same day 
they mortgaged the house for security -of the borrowed money to 
plaintiff. The purohits were unable to pay back the whole money 
and the-mortgagee brought a suit for sale on the mortgage. 

Held, that the adult defendants were acting with prudence and 
discretion in the management of family affairs in purchasing this 
house and thereby enabling the family of the defendants to conti- 
nue the business of jijmani in that house and the transaction was 
for legal necessity. Brij Narain v. Mangal Prasad, I. L. R. 46 All. 
95 at 104 (p.c.) followed. 

Fmst APPEAL from a decree of CHAUDHRI AKBAR HUSAIN, 
Subordinate Judge of Muttra. 

Narain Prasad Asthana and B. N. Sabet for the appellants. 

Kailes Nath Katju, Panna Lal and K. C. S. Bhatia for ‘the 
respondents. 

The Court delivered the following judgment:— 

These are two connected First Appeals No. 312 of 1928 by 
the minor defendants Gobindji and Rawanji and No. 476 of 
1928, by the plaintiffs, the firm of Lalla Mal Hardeo Das, against 
a decree of the learned Subordinate Judge of Muttra in which the 
suit of the plaintiff has been decreed in full but certain of the 
mortga roperties have been partly exempted. There were 
originally minor defendants, but the minor Chirota died 
after the filing of the appeal, and his name has been expunged as 
his father Mohan is a party to the appeal. 

The plaintiff firm sued on a simple mortgage deed of 
December 6, 1921. Execution of this mortgage deed was denied 
but it has been proved that it was executed by defendant No. 1, 
Jamna Prasad, on his own behalf and as guardian of his minor 
son, defendant No. 4 Sohan, and also executed by defendant No. 
2, Kunj Behari Lal, on his own behalf and as the guardian of 
his minor sons, Gobindji and Rawanji, the present defendant 
appellants, and by Mohan defendant No. 3. These defendants 
are related as follows:— 

DIBBAJI 


djin a 





N seh Í jia 


Gobındji Rawanji 
The amount of the mortgage money was Rs.24,000 and the 
rate of interest was 10 annas per cent per mensem compoundable 
half yearly. There were four properties mortgaged, No. 1 be- 
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ing a haveli called “Bara” or “Nohra” and bearing the number 
1543, No. 2 a dwelling house, No. 3 an enclosure containing 
kachcha and pacca houses and No. 4 the mortgagee rights in 
three pucca shops. The written statement of the present ap- 
pellants denied the execution of the mortgage or that it was for 
consideration and alleged that in any case 


There was no pressing legal necessity . .. nor was any 
benefit or gain of the family considered, nor was it obtained. 
It also alleged, 


Jamna Prasad is not the karta of the family and Kunj Behari is 
bent on wasting the entire property. 

The learned Subordinate Judge came to the conclusion that 
the mortgage was not for legal necessity and accordingly he 
held that although the total amount of the mortgage money 
could be recovered by the sale of properties Nos. 1 and 4 which 
were not ancestral, properties Nos. 2 and 3 were ancestral and he 
held that the decree could only be executed against properties 
Nos. 2 and 3 so far as the half share in these properties belonging 
to the adult executants of the mortgage deed was concerned. 


In the appeal of the minor defendants the point is taken 
that on the finding that the mortgage was not for valid family 
necessity nor for the benefit of the estate, the entire ancestral 
property should have been exempted. That argument is un- 
doubtedly correct, but we have first of all to consider whether 
the finding of the learned Subordinate Judge that this mortgage 
deed was not for valid-family necessity, nor for the benefit of the 
estate, is a correct finding on the facts which were pleaded and 
proved in this case. With the plaint a copy of the mortgage 
deed in question was filed, and paragraph 6 of the written state- 
mènt of the present defendant-appellants printed on page 11 
states that that copy of ‘the mortgage deed was perused by the 
person who drafted the written statement for these defendants. 
That mortgage deed sets forth in its recitals: 

For the benefit of the members of our family, we, the exe- 
cutants, intend to purchase a haveli known as Nohra together 
with the shops, situate in Muttra, Holi Darwaza. We have 
continually been in possession of the said property for about forty 
years, have been deriving benefit therefrom in every respect and 
have been giving convenience and comfort to the pilgrims from 
the out-stations by letting them stay therein. At present the 
Hon’ble Raja Birjnath Singh, the Ruler of the Maihar estate, 
who is now the owner of the said property, wants to sell it. We 
are getting the said property at favourable price. We and also 
the minors and the other members of our family have hope to 
be benefited in every way by purchasing the property. 

Now- it is true that the plaint does not repeat the recitals in this 
mortgage deed, but nevertheless the written statement in para- 
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graph 7 additional pleas sets up the following allegation: 
The transfer alleged by the plaintiff is a transfer of an ancestral 
property which is legally invalid. : 


Further in the second ground of appeal to this Court the defend- ` 


ant-appellants alleged: 
Because the court below has erred in holding that properties 
Nos. 1 and 4 were not ancestral. 


Naturally in view of this case set up by the defendant-appellants 
the plaintiffs would be led to consider that there was no denial 
of fe allegations in the mortgage deed to the effect that the 
family of the defendants had been in continuous possession of 
the haveli known as Nohra for about forty years and had been 
using it for their business of conducting pilgrims. There is no 
clear allegation in the written statement that this was not the 
joint business of the family of defendants. On behalf of the 
plaintiff there was evidence given as follows. Lallo Mal on 

13 stated that he had negotiated the loan of Rs.24,000 on this 
mortgage from the plaintiff firm which is a firm of Cotton Spin- 
ners in Hathras and Lallo Mal states that the profession of the 
defendants is jijmeni, and that he has seen them in occupation 
of the Nohra so far back as he could remember and his age is 
forty-six. It is true, as pointed out by the learned counsel for 
the appellant-defendants, that this witness adds that Kunj Be- 
hari and Jamna Prasad represented to him that other persons 
wished to purchase the Nohra, and if the mill advanced the money 
the defendants would have a permanent means of livelihood for 
their children as the house was of particular value for their pro- 
fession. But we do not consider that this sentence should 
be taken to indicate that the witness considered that this 
profession was only to be begun in the future in that house. On 
the other hand the meaning apparently is that up to the time of 
the purchase of this house, which was on the same date as the 
sale deed, the defendants were not secure in their occupation of 
the house, because being Purohits of the Raja who was the owner 
of the house the defendants merely kept it during his pleasure. 
When the Raja of Maihar determined to sell this house, the adult 
defendants naturally considered it a prudent move to purchase 
this house in which they had been so many years living and carry- 
ing on their business and accordingly as they were unable to 
- raise the purchase price of Rs.26,000 they borrowed Rs.24,000 
from the plaintiff firm and put up Rs.2,000 of their own money, 
and on December 6, 1921, they bought the house by the sale 
deed printed at page 52 of the paper book. On the same date 
they pledged the house by the mortgage in suit for the security 
of Rs.24,000 to the plaintiff firm. The question, therefore, be- 
-fore us is whether the defendant mortgagors were acting with 





, station. 
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prudence and discretion in their management of the family affairs 
in purchasing this house and thereby enabling the family of the 
defendants to continue their business of jijmani in that house. 
Further evidence is given for the plaintiff by Banwari Lal on 
page 15, who states that he has seen Jamna Prasad and Kunj 
Behari Lal in the bara or haveli for many years, and that it was 
in their management on behalf of the Raja of Maihar and that 
the house was decidedly a help to them in their profession of jij- 
mani. This witness states` that the house was called Dibbaji 
ka Bara after the grand-father of the defendant Kunj Behari, 
that is, the father of Jamna Prasad. The same statement is made 
by the plaintiff’s witness, Sohan Lal, who states that he had seen 
the Nohra in the possession of Dibbaji for a long time and that 
other people were prepared to pay Rs.33,000 or 34,000 for the 
property, but Jamna Prasad and the other defendants were given 
the property because they were the prohits of the Raja of Maihar. 
This witness also states that he had seen Jamna Prasad and Kunj 
Behari scores of time at the Railway station with pilgrims, and that 
he had seen them guiding the pilgrims to the temples. 

On behalf of the defendants evidence was given by Siji 
at page 20, who is a Chaube, and he states that he never saw 
the defendants exercising the profession of jijmani. He also 
alleges that there is no room in the Bara to put up pilgrims. 
From the recitals in the sale deed and the mortgage deed of the 
extent of the Bara we see that this statement must be absolutely 
untrue, Not a single defendant comes forward to give evi- 
dence in denial of the recitals in their mortgage deed. This 
witness Siji alleges that Kunj Behari defendant keeps ekkas and 
tongas for hire for about 20 years, and that he lives at the 
Bara. In this connection we may point out that the sale deed 
shows that in this Bara there are two sections called stables. It 
is apparently in these stables that Kunj Behari keeps his ekkas 
and tongas, and these ekkas and tongas are also apparently used 
in the business of conveying pilgrims from the station of Muttra 
to the temples which are at a considerable distance from the 

The evidence of the defence witness, Shamji, is simi- 
lar to that of Siji. Further evidence is given for defence by 
one Pearey Lal at page 23, who says that he is a munib of a 
firm which rented a portion of this Bara for Rs.90 between the 
dates of June 23, 1924 and February 28, 1926. There were 
also two shops in the Bara at the entrance which were not- 
included in the lease and which the witness thinks could be let 
at Rs.15 per mensem. This evidence is intended to show that 
the purchase of the Bara was a purchase which was not for the 
benefit of the family because the interest at 10 annas per cent 
per mepsem on Rs.24,000 would be Rs.150 per mensem. But, 
in the first place, the evidence omits to notice that besides the 
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income of Rs.90 and possibly Rs.15 for the two shops there was 
also a use of the Bara at the time by the defendants for their 
business of jijmani and also a use for providing stables for the 
numerous ekkas and tongas belonging to Kunj Behari. More- 
over the criterion which we are to apply to a transaction such 
as the mortgage deed in question is not whether it ultimately 
turned out to be for the benefit of the family but whether it 
was a transaction which at the time it was entered into was 
such that a prudent man would have entered into it in the ex- 
pectation that it would be for the benefit of the joint Hindu 
family. Further, in the present circumstances, the prospects 
before the adult members of the defendants’ family was this. 
If they had failed to purchase this house which was offered to 
them by the owner at a concession, then the business of the 
family in jijmani could not have been any longer conducted 
in this building. There would, therefore, have been a loss to 
the defendants unless they had been able to establish their busi- 
ness of jijmani elsewhere. We may observe that the method 
adopted by persons plying this trade in Muttra and elsewhere 
is to meet pilgrims at the railway station and to take them round 
the temples in the city and to put them up at suitable lodging 
houses under the control of the persons conducting the business. 
Without lodging accommodation it is not, we consider, possible 
to conduct fis business on any large scale. Now in the present 
case the plaint sets out that the defendants were able to pay only 
instalments amounting in all to Rs.3,000 of the interests and 
eventually the defendants had been sued for Rs.32,318. But 
the question arises as to whether the present situation of the 
family was due to any inherent imprudence in the execution of 
the mortgage deed in question or whether it was due to bad 
management on the part of the adult members of the family 
subsequent to that transaction. Upto the date of the-sale the 
family of the defendants had been in possession, that is to say, 
they held this large property without paying rent whatsoever 
to the Raja. When the sale took place and they became liable 
for interest on the mortgage deed of Rs.150 a month it became 
of course necessary for ie defendants to meet this charge either 
by enlarging their business or by improving their income in 
other directions. There was no doubt that there was between 
1924 and 1926 a certain amount of income from letting a por- 
tion of the haveli, but like many other people the defendants 
did not appear to have been sufficiently capable to conduct their 
business or to economise sufficiently so as to meet the interest 
charges on this mortgage. But is want of capacity in their 
subsequent management a matter which we should take into 
account in considering whether the transaction entered into 1921 
was or was not for the benefit of the family? We may refer 
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Cva for the law on the subject to Hanuman Prasad Pandey v. Mst. 
1930  Babooee Munraj Koonweree which states as follows: 


— The power of the manager for an infant heir to charge an 


gorie estate not his own, is, under the Hindu law, a limited and quali- 
Fma fied power. It can only be exercised rightly in a case of need, 
LALLAMUL or for the benefit of the estate. But where, in the particular 
Hazpro Das instance, the charge is one that a prudent owner would make, 


in order to benefit the estate, the bona fide lender is not affected 
by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit to 
be conferred upon it, in the particular instance, is the thing to 
be regarded. 

Now in the present case the danger to be averted was the 
loss of the possession of this house which had been in the posses- 
sion of this family for forty years and which had been of material 
assistance to the family in conducting its business of jijmani. 
We consider, therefore, that in the present case, following the 
principle laid down by their Lordships of the Privy Council, the 
adult defendants were justified in executing the mortgage in 
question and that the transaction was a transaction for the bene- 
fit of the family. In the later ruling of Brij Narain v. Mangal 
Prasad” their Lordships of the Privy Council laid down five pro- 
positions the first of which is that the managing coparcener of 
a joint undivided estate cannot alienate or burden the estate qua 
manager except for charges of necessity. We consider that the 
present case falls within this proposition and that the transaction 
was for legal necessity. 


Accordingly the transaction was for legal necessity and the 
four properties in the mortgage deed are equally bound. We 
therefore allow the appeal of the plaintiff and decree the suit of 
the plaintiff in full with costs in both courts and the decree will 
be amended so that the decree will be against all the four pro- 
perties in the plaint. A fresh decree will accordingly be prepared. 
Six months from the date of this order will be allowed for pay- 
ment of the amount decreed by the defendants. We dismiss 
the appeal of the defendants with costs and decree the appeal of 
plaintiff with costs. The order of the lower court for propor- 
tionate costs will be set aside and the plaintiff will receive his 
costs in both courts in full. : 

Appeal allowed 


16 Moor I. A. 393 at 423 
L. R. 46 AIL 95 at 104 (p.c)=21 A. L. J. R. 934 
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INDAR KOER AND ANOTHER (Plaintiffs) Crn. 
versus Par 


SAH DHARAM NARAIN AND OTHERS (Defendants) * Pree 
Civil Procedure Code, Or. 21, Rule 90—Execution sale—Two decrees, aes 
consolidated and property sold in execution one bid—Sutt toa Svranean, J. 
set aside sale as one decree was obtained by frend—Whether sale Kuoat, J. 
can be set aside without challenging other decree. 
Where two decrees are consolidated and the sale takes place, 
in execution of both the decrees, one of which is not challenged 
on the ground of fraud, beld, that the sale which is one and 
is for one bid cannot be set aside, 
First APPEAL from a decree of MAULYI MOHAMMAD ZIAUL 
Hasan, Subordinate Judge of Farrukhabad. 


Kailas Nath Katju and Baleshweri Prasad for the appellants. 


Peary Lal Banerji, Panna Lal and Swarup Chandra for the 
respondents. 

The judgment of the Court was delivered by | 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a Saletwen, J 
suit for avoiding a decree and an execution sale in pursuance of aa 
it and for possession of the property sold at auction. A suit was 
brought by one Mst. Indar Kunwar and Gur Prasad, the former 
of whom died during the pendency of this appeal, and Gur Pra- 
sad is her heir qua her alleged share in the p . The allega- 
tions of the plaintiffs aş put forward in TE eee that the 
defendant No. 1, Sah Dharam Narain, had by fraud obtained 
from the revenue court a decree for arrears of revenue in 1920 
against the plaintiffs by adopting secret proceedings as regards the 
service of summons and preventing the knowledge of the suit 
from reaching the plaintiffs; and that subsequently he got the 
decree executed and $ biswa share in mauza Sharifabad sold at 
auction in 2 fraudulent and collusive proceeding of which know- 
ledge was withheld from the plaintiffs. It was further asserted 
that the real purchaser was the defendant No. 1 himself, although 
the property was knocked down in the name of the defendant 
No. 2, Chandar Bhan. 

The defendant No. 1 denied all allegations of fraud and also 
denied that he himself was the purchaser. It was further pleaded 
that the sale had taken place in execution of more than one decree 
and that the other decree-holder had not been impleaded. It 
was also urged that the suit was not maintainable. Similarly de- 
fendant No. 2 pleaded that the suit was not maintainable and 

*F. A. 532 of 1926 
148. . 


Crm. 


1930 


Inpan Kom 


Y”, 


1178 HIGH COURT ` £1930] 


also denied all allegations of fraud. He also asserted that he him- 
self was the real purchaser and that another decree-holder had not 
been impleaded in the suit which was accordingly defective. 


The learned Subordinate Judge has found that the allegations 


San Dmararof the plaintiffs as regards any fraud in obtaining the decree or 


NARAIN 


the auction sale has not been established, and has accordingly dis- 
missed the suit. The plaintiffs have appealed to this Court and 
challenge that finding. 


In the first place it is quite clear that it is not open to the 
plaintiffs to get the auction sale set aside by this suit on the 
ground of any fraud in the conduct or proclamation of the sale. 
For that their remedy was under Order 21 only and no separate 
suit lies, The sale took place in execution of a decree for arrears 
of revenue under Section 160 of the Agra Tenancy Act (Act I 
of 1901). Under Section 193 of that Act the Code of Civil Pro- 
cedure was applicable to the proceedings in the revenue court ex- 
cept the provisions excluded thereunder. Sections 312 and 314 
falling under Chapter XIX of the old Code were not so excluded. 
Order 21 of the new Civil Procedure Code corresponds to that 
Chapter and is therefore not excluded from applicability to re- 
venue courts, ‘This is quite clear from the provisions of Section 
158 of the Code of Civil Procedure, under which references to 
the old Code have to be substituted by those to the co nding 
provisions in the new Code. We have already stated that this 
was the execution of a revenue court decree and not a decree 
of a civil court transferred to the revenue court to which Schedule 
II of the Code of Civil Procedure might apply. 

Under Order 21, Rule 90 a sale can be set aside by the exe- 
cution court on the ground of material irregularity or fraud in 
publishing or conducting it. If such application is made and 
refused or not made and the sale is confirmed, then Order 21, 
Rule 92(3) expressly provides that no suit to set aside an order 
made under this rule shall be brought by any person against whom 
such order is made. It is therefore quite clear that the plaintiffs 
were not entitled in this suit to challenge the sale on the ground 
of any alleged fraud in respect of its conduct or publication. 

This however would not prevent them from challenging it 
on the ground that the decree itself had been obtained by fraud, 
or that fraud was committed earlier than the stage of the com- 
mencement of the conduct or proclamation of the sale. 


The second serious difficulty in the way of the plaintiffs which 
has not been prominently noticed by the court below is that the 
sale actually took place for the satisfaction of two decrees, one 
in favour of Sah Dharam Narain and his co-decree-holder Mst. 
Tulsha Dei, and the other of Mst. Ram Dei Musammat Ram 
Dei’s decree was of August 27, 1923 and had been obtained after 
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contest and appearance of at least one if not both the judgment- 
debtors through a mukhtar-am. There is no -allegation in the 
plaint that this decree had been obtained fraudulently. While 
the execution proceeding consequent upon the decree in favour 
of Dharam Narain was pending, Mst. Ram Dei applied to the 
court that the amount of her decree should be realised along with 
the sale of the share in Sharifabad, which had been fixed for May 
20 following in execution of the other decree. ‘The court granted 
this application by ordering that her amount should be included in 
che other decree and that the order for sale should cover both, 
and that the sale should be for the realisation of the amounts of 
both the decrees:—Rs.243 due to her and Rs.60-12-0 due to Dha- 
ram Narain. The court further granted Mst. Ram Dei the dec- 
ree-holder permission to bid on condition’ that she should offer 
a reasonable price and pay the money in cash. The statement 
showing the auction bids printed on p. 81 also shows that the sale 
took place for the realisation of the consolidated amount of 
Rs.303-12-0. The same is also made clear by the sale certificate 
printed on p. 83. It cannot therefore be disputed that Mst. Ram 
Dei, the other decree-holder, was equally interested im the execu- 
tion and the sale, and there is no allegation of fraud as against 
her. Her decree was at the time not more than one year old and 
no notice to the judgment-debtors under Order 21, Rule 22(1) 
was necessary. Furthermore, as she had applied for rateable dis- 
tribution, her claim must be deemed to be a claim enforceable un- 
der an attachment in view of the explanation to Section 64 of the 
Code of Civil Procedure. There was no necessity for her to ap- 
ply for a fresh attachment or to have any te proceeding 

ting in an independent auction sale. It is Ka clear that the 
two decrees had been consolidated and the sale took place in exe- 
cution of both the decrees, one ‘of which has not been challenged 
on the ground of any illegal fraud. We are therefore of opi- 
nion that the sale which was ane and was for one bid cannot be 
set aside. 

Coming to the question of fact, all that has been shown is 
that the summonses in the original suit of Dharam Narain were 
not served personally on the judgment-debtors. The addresses 
of the two defendants given were of village Kishni, which ad- 
mittedly is the residential house of the family, and where Gur 
Prasad, the male defendant who was the brother-in-law of the 
other lady admittedly lived. The oral evidence led on behalf of 
the plaintiffs was to the effect that after the death of her husband 
Mst. Indar Kunwar had been living at the house of her father in 
Bareona which, though situated in a different district, is, accord- 
ing to the evidence of Jagannath Prasad, 12 miles from Kishni. 
But apart from the oral evidence whatever documentary evidence 
there is rathér goes. to. suggest that-Mst, Indar Kunwar also lived 


San DHARAM 
Naran 
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at Kishni or at any rate came there now and again. Data Ram, 
the patwari of Kishni, had admitted that upto the current year’s 
khewat he had been recording Mst. Indar Kunwar as a resident 


{roan Kon of the village, although he explains this by ying that he simply 


san Daam followed the previous records. It is also quite c 


ear that in Mst. 


Naraw Ram Dei’s suit the residence of Mst. Indar Kunwar was shown as 


Saleimen, J. 


Kishni. ‘The process server’s report printed at page 43 shows that 
the peon filed. an affidavit stating that he had affixed the sum- 
mons at the door of the house of the two defendants, that Indar 
Kunwar was 2 pardanashin lady and that Gur Prasad had gone 
away to Mainpuri. As the rt stands, it does not suggest that 
anyone informed the peon that Indar Kunwar was not in the 
house. There is nothing to show that the decree-holder’s pai- 
rokar accompanied the peon or took any part in getting this re- 
port submitted. In the absence of such evidence it cannot be 
inferred from the mere fact of substituted service that there was 
any fraud committed by the decree-holder. Subsequently a notice 
of the prohibitory order under Order 21, Rule 54 was also sent 
and according to the statement of Baldeo Prasad, the chaprasi of 
the Tahsil, it was affixed on a nim tree in the presence of many 
persons and the report was written by the ane patwari As 
the decree-holders were not co-sharers of Sharifabad where this 
notice was affixed, it cannot, in the absence of any direct evidence, 
be assumed that the patwari was or might have been in collusion 
with the decree-holder. In the ordinary course one would ex- 
pect the patwari to convey the information to his own zamindars 
among whom were the judgment-debtors. In this case also there 
is no direct evidence to suggest any fraud. Before the proclama- 
tion of sale was issued the decree-holder filed a certificate of search 


- which clearly showed that an incumbrance was created by Gur 


Prasad alone, who owned a moiety share in the five biswas, but 
the proclamation of sale which was actually issued by the office 
of the court did not clearly specify that. For this omission of 
detail the decree-holder cannot be held responsible. 

We have referred to the subsequent proceedings in order to 
meet the argument that the subsequent conduct of the decree- 
holder is some evidence of the initial fraud committed by him 
in the suit itself, otherwise the subsequent proceedings, even if 
fraudulent, would not be relevant. We are satisfied that the learn- 
ed Subordinate Judge was right in holding that no such fraud 
has actually heen established by the evidence. It is true that very 
often direct and positive evidence to prove fraud cannot be pro- 
cured, but-.at the same time a finding cannot be based on mere 
suspicions. 

There is no doubt that the property has been sold very cheap, 
particularly when it is to be borne in mind that 24% biswas share 
of Mst. Indar Kunwar was entirely free from any incumbrance. 


b 
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According to the learned Subordinate Judge the value of the pro- 
perty might be Rs.10,000 to Rs.15,000 and it was sold at auction 1930 
for Rs.300 and odd. This may be merely the good luck of the — 
purchaser. If the plaintiffs have suffered any loss it is due to their pues Korn 


carelessness or acting on wrong advice. San mess 
We may state that apart from some distant connection be- Neun 


tween Sah Dharam Narain and Chandra Bhan there is no evidence Selemen, J. 
on the record to establish that Chandra Bhan is a benamidar. Dha- 
ram Narain both in his deposition and written statement dis-' 
claimed all interests in this property and Chandra Bhan in his evi- 
dence has claimed to have purchased it. He appears to be a man 
of substance and has also produced: his bahi to prove the considera- 
tion. The amount paid was small and it is impossible to assume 
that Chandra Bhan was not in a position to pay it. The sale cer- 
tificate stands in his favour. ‘The result therefore is that this ap- 


peal is dismissed with costs. 
Ap peal -dismissed 


BAIJNATH SINGH (Defendant) i am ~ 
‘ versus 1930 
MISRI LAL AND orers (Plaintiffs) * Merch 17 


Contract Act, Sec. 126—Person undertaking to pay extra rate of in- ; 
terest If creditor geve time to debtor—W ben not a surety but pur- "eee fe 
sonally lisble for the amount. ; 

Where A undertook to pay an extra rate of interest on the 
condition that the creditor gave time to the debtor (A’s nominee) 
without any liability on ce part of the debtor towards the credi- 
tor for such an extra rate, beld, that, having regard to Sec. 126 
of the Contract Act, the position of A was not that of surety 
but he was personally liable for the amount. 

First APPEAL from a decree of Panprr Rup KISHAN AGHA, 

Subordinate Judge of Allahabad. 

Panna Lol for the appellant. 

Uma Shanker Bajpai and Hyder Mehdi for the respondents. 

The judgment of the Court was delivered by 

KENDALL, J.—This is a defendant’s appeal arising out of a Kendell, J. 
suit for recovery of interest. Rana Raj Kumar Lal was indebted 

to the plaintiffs to the extent of Rs.60,000 under a promissory 

note executed by him. Admittedly the whole amount of the 

principal plus interest due on this promissory note on eel 

28, 1921 came to Rs.67,306-13-6. The correspondence whi 

*F. A. 524 of 1926 
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passed between the plaintiffs and the present defendant goes to 
suggest that the defendant either was in some way responsible for 
the payment of this money or at any rate agreed to see that the 
payment was made. The plaintiffs, however, insisted on the im- 
mediate payment of the amount due, and the-defendant wrote 
to the plaintiffs to give the Rana more time. The plaintiffs rep- 
lied saying that they could not wait, as the original rate of interest, 
viz., Rs,0-8-6% per mensem, was inadequate, and that if the de- 
fendant did not reply they would presume that he was agreeable 
to 9% per annum being charged. The defendant replied to this 
and ae that he would accept 714% interest which he would will- 
ingly pay. He also sent a telegram to the same effect on the same 
day. The plaintiffs however did not accept this rate, but wired 
on March 17, 1921 saying 
Can’t accept below nine per cent: either pay whole amount or 
accept terms. If latter, pay interest up to February. Wire 
reply immediately. 
This offer was accepted by the defendant in the following words:— 
Your telegram 17th agree pay Rs.9 per cent from March: 
send interest account up to February. 
These telegrams were confirmed by letters sent on the same date. 
After this there can be no doubt that the defendant agreed with 
the plaintiffs to pay a higher rate of interest, viz., Rs.0-10-0% 
per mensem instead of the original rate of about 6% per mensem 
if the plaintiffs gave the Rana more time. There was no con- 
tract between the Rana on the one hand and the plaintiffs on 
the other for payment of this extra rate of interest. On the other 
hand, there was a direct contract between the plaintiffs and the 
defendant. There can be no doubt that the defendant promised 
personally to pay at this rate of interest. ‘The consideration for 
it was the giving of more time by the plaintiffs to the Rana. 

The plaintiffs waited up to 1925, and the Rana paid off the 
amount in instalments till ultimately on October 14, 1925 the 
whole of the principal together with interest at the rate of 
Rs.0-8-6 % was cleared off. There was no undertaking given by 
the plaintiffs at the time that the defendant would be released 
from all further liability to pay the balance of interest. On 
demand having been made and the amount not being paid the 
plaintiffs have instituted the suit against the defendant. 

In the written statement the defendant admitted that he had 
taken upon himself the responsibility of paying the amount of the 
promissory note together with interest at the rate of Rs.0-12-0% 
per mensem, but added that this was on the special condition 
that the plaintiffs would not harass the Rana by making de- 
mands, nor would they realise the amount from him. The de- 
fendant pleaded that he was relieved ‘from his liability to pay 
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the amount because the plaintiffs had made repeated demands 
from the said Rana and had also realised the entire amount due 
from him. The learned Subordinate Judge has overruled this 
contention and has decreed the claim. The defendant has ap- 
pealed, and reiterates the grounds taken in the court below. 


There is absolutely no evidence on the record to show that 
there was any promise made by the plaintiffs not to make any 
demands from the Rana or not to realise the amount from him. 
On the other hand, the correspondence referred to above shows 
that the defendant never laid this down as a condition precedent 
to the fulfilment of the contract by him. There has according- 
ly been no breach on the part of the plaintiffs. 


The next point urged on behalf of the defendant is that his 

position was that of a surety, and that inasmuch as the plaintiffs 
had discharged the principal debtor from all further liability, the 
surety also was discharged. This contention cannot be accepted. 
So far as the amount of the principal and the interest at the rate 
of Rs.0-8-6% are concerned, the Rana was in the position of a 
debtor and the defendant was in the position of a surety. That 
amount has now been paid up and the defendant’s liability to 
that extent stands discharged. But as there was no contract by 
the Rana to pay interest at the excess rate, and that contract was 
solely between the defendant on the one hand and the plaintiffs 
on the other, the position of the defendant with regard to the 
payment of this extra interest cannot be that of a surety. Un- 
der Section 126 of the Indian Contract Act he would have been 
a surety if there had been a promise or liability of the Rana to 
pay this extra interest. As remarked above there was no such 
promise on his part and no such liability. The position of the 
defendant therefore cannot be that of a surety. The case is one 
of a direct contract between the defendant on the one hand and 
the plaintiffs on the other for the latter to give time to the Rana, 
a nominee of the defendant, and for the defendant to agree per- 
sonally to pay the extra amount of interest. We therefore see 
no reason why he should not pay it. There is no proof that the 
plaintiffs ever agreed to discharge him from his liability. 
i The next point urged in argument which is not taken in the 
grounds of appeal is that the interest of Rs.0-12-0% per men- 
sem was simple and not compound interest. The learned Sub- 
ordinate Judge has noted that the original rate of interest, viz., 
Rs.0-8-6% was compoundable six monthly and there can be no 
doubt that when the plaintiffs wanted to increase the rate they 
intended to maintain the compound rate. 

There is therefore no force in this appeal and it is accordingly 
dismissed with costs. 


Appeal dismissed 
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PRIVY COUNCIL 
RAJENDRA PRASAD BOSE AND ANOTHER (Plaintiffs) 
é versus 


GOPAL PRASAD SEN (Defendant) * 


— Hindu Lew—Adoption—Widow—Axtbority to edopt—With the per- 


Loap THAN- 


KCRTON 


Sm GEORGE 


LowNDEs 
Sm Brvop 
MITTE 


mission of fatber-in-lew—Autbority exhausted on bis death—Power 
—To be executed with consent of anotber—Ends with bis death. 
Subject to the rule that in order to ascertain the real intention 
of the executant of a document executed in vernacular in India, 
it is permissible to bear in mind the surroundings of an Indian, 
his manners, beliefs and his social and religious customs, the or- 
dinary rule is that when a power is given to be executed with 
the consent of a person, and that person dies before the power is 
executed, the power comes to an end. A Hindu testator autho- 
ised his wife to adopt a son to him with the permission of his 
father. Held, that inasmuch as the paramount intention of the 
testator was to have an adopted son to inherit the zamindari, the 
words “with the permission of my father” created a condition pre- 
cedent to the exercise of the power of adoption and the authority 
came to an end with the death of the father. 


APPEAL from a decision of the High Court of Judicature at 
Patna. 

W. Wallach for the appellants. 

L. de’Gruyther, K.C. and S. Hyem for the respondent. 

The following judgment was delivered by 


Sm Binon Mrrrer—This is an appeal from the decree of the 
High Court of Judicature at Patna, dated December 16, 1927, 
which affirmed a decree of the Subordinate Judge at Cuttack, dated 


August 6, 1923, and dismissed the plaintiffs’ suit with costs. 


The following is the genealogical table of the family of Ram 
Prasad Bose, and the parties to the litigation claim to be his 
heirs. 

Unamoyee (lst wife) =Golak Prasad (died October 26, 1873=Alhadini Desi (2nd wife) 


Ram Prasad Bose = Alhsdini aliss Gangamoni 
(died Feb. 16, 1869) (died Sept. 7, 1920) 





Gobinda Prasad Senanda Prased aed. Prasad Sonaton Prasad 
(decd. plf. No. 1) (plf. No. 2) (pif. No. 3) (deceased) 
Rajendra (pf. No. 1) f 
_ _ Ram Prasad Bose executed a will and also an Anumatipatra 
in favour of his wife Alhadini Dasi on February 16, 1869. 

*P, C. A. 112 of 1929 


AJL. J. R PRIVY COUNCIL 1185 


Alhadini Dasi, the widow, adopted one Krishna Prasad in the 
year 1885, and he died in 1909 leaving the respondent his only 
heir in possession of the properties claimed by the appellants. 
Alhadini died on September 7, 1920, and the present suit was 
instituted by the appellants against the respondent on April 25, 
1921, praying for a declaration that the adoption of Krishna Pra- 
sad was invalid, and for the recovery of the properties in posses- 
sion of the respondent and other incidental reliefs. 

There is no dispute now about the valid execution of the 
will or the Anumatipatra, nor is there any dispute that Krishna 
Prasad was in fact adopted, and that all necessary and proper 
ceremonies were performed at his adoption. 

Ram Prasad belonged to a Kayastha family, and was governed 
by the Bengal School of Hindu Law, and the widow therefore 
could only adopt in terms of the Anumatipatra, provided the 
same remained effective at the date of the adoption. 


` The following is the official translation of the Anumati- 
patra:— ` 

Anumatipatra executed by Ram Prasad Bose in favour of Al- 
hadini Dasi 


This Anumatipatra is executed by Ram Prasad Bose of Bhog- 
madhab, Ph. Jajpur, District Cuttack, at present of Bichargunj, 
Ph. Sunhat, District Balasore, to the effect following:— 

That as I was taken ill with purging and vomiting yesterday, 
I found that it was not likely that should live. In the cir- 
cumstances I find that it is necessary that I should have an 
adopted son or a Snehaputra, (to inherit) the Zamindaries, etc., 
the movable and immovable properties, which I have in Balasore 
and Cuttack. Hence in sound mind and out of my own free 
will I execute this Anumatipatra in favour of my wife Alhadini, 
alias Gangamani Dasi, to the effect that she will take an adopted 
son, that is, she will adopt my father’s youngest son. At pre- 
sent he is called by the name of Chema. She will take him in 
adoption and deliver him possession of the aforesaid property on 
my death. If there be any obstacle to take him in adoption 
according to the Shastras, then he will be made a Snehaputra or 
she may adopt anyone else whom she wants, with the permission 
of my father, and deliver him possession as written above. To 
the above effect I execute this Anumatipatra that it may be 
of use when necessary. Dated February 16, 1869 corresponding 
to Falgun 7, 1276. 

The learned Subordinate Judge, in his judgment, translated 
the vernacular word “matanusara” as “according to the opinion 
ar advice,” but the official translation of the aforesaid word is 
“with the permission”. 

Mr. Justice Ross, in his judgment, accepted the official trans- 
lation in its entirety, and other learned Judge substantially 

149 ° 
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did the same. The practice of their Lordships’ Board is to ac- 
cept the official translation as correct (Sasiman Chowdburain v. 
Shib Narayan Chowdhury’) and their Lordships must decide this 
appeal on the official translation. 

Both the Courts below have held that there was an obstacle 
to take @hema, the testator’s step-brother, in adoption, and their 
Lordships see no reason to differ from that view. 

The substantial question before their Lordships for’ decision 
is whether on the true construction of the Anumatipatra, on the 
death of Golak Prasad, the power to adopt given to the widow 
by Ram Prasad came to an end. 


In England, as also in India, even where a document is exe- 
cuted in vernacular, the fundamental rule of construction is the 
same. The duty of the Court is to ascertain the intention from 
the words used in the document. The Court is entitled and 
bound to bear in mind surrounding circumstances, but the Court 
does that-only to ascertain the real intention of the executant 
from the words used by him. The surroundings of an Indian, 
his manners, his outlook proceeding from different religious and 
social customs, are often different from those of an Englishman. 
Ordinarily documents executed by an Indian in his own language, 

articularly without any professional aid, are often expressed in 
oose and inaccurate language. All these considerations have to 
be borne in mind, and sometimes by reason of these aforesaid cir- 
cumstances a more extended or restricted meaning may have to 
be given to particular words than their exact literal meaning per- 
mits, provided always that the context justifies it. -In short, 
the Court is entitled to “put itself into the testator’s armchair”. 
Once the construction is settled, the Court is bound to carry out 
the intention as expressed and no other. The rules of construc- 
tion were clearly laid down by the Board in Venkata Narasimha 
Appa Row v. Parthasarathy Appa Row’. 

It is true that the paramount intention that often actuates 
a husband to empower his wife to adopt a son to him is religious, 
for, according to Hindu religion, the adopted son is able to confer 
on him at stated intervals spiritual benefits in a much higher degree 
than his brothers or any other near agnatic relations. On the 
other hand, sometimes a husband mainly from secular motives em- 
powers his wife to adopt a son or sons to continue his line of an- 
cestors and to inherit his property and keep up his own name 
(see Mayne’s Hindu Lay, sixth edition, p. 134). 

Generally both motives induce the husband to empower the 
wife to adopt a son to him, and whether the paramount intention 
is religious or secular has to be ascertained from the language of 
the Anumatipatra, bearing in mind the various facts to which 

“49 L A. 25 at 31 "41 L A. 51 at 70, 71, 72 
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their Lordships have referred. 


It is well established law in England that when a er is 
given to be executed with the consent of a person, and that per- 
son dies before the power is executed, the power comes to an end. 


Their Lordships see no reason why, subject to what they 
have said, the ordinary rule as to construction of powers which 
prevails in England should not be applicable to the construction 
of an Anumatipatra executed in India. Their Lordships are forti- 
fied in their view by the observations of the Board in the case of 
Amrito Lal Dutt v. Surnomoye Das. Their Lordships find from 
the document that the paramount intention was to have an adopted 
son to imberit the Zemindaries. Instructions were given that the 
properties not disposed of by the will should be made over to the 
adopted son. The Anumatipatra nowhere suggests that the adop- 
tion was to secure the spiritual benefit of Ram Prasad. 


It is important to bear in mind that Ram Prasad could not ` 


have been married many years before the Anumatipatra was exe- 
cuted, and his wife was then only 13 or 14 years of age. It is un- 
likely that he could ever have wished that his girl wife should have 
an unrestricted choice in the selection of his adopted son to the 
extent of allowing her to bring a stranger to inherit his property. 

In their Lordships’ opinion the words “. with the permission 
of my father” created a condition precedent to the exercise of the 
power of adoption certainly during the lifetime of the father, and 
there is no reason for holding that the words are to have a different 
effect after the death of Golak. It is well established law in India 
that authority given to a wife to adopt has to be strictly pursued. 
Chowdbry Padum Singh v. Koer Udaya Singh‘ and Surendrakeshav 
Roy v. Doorgasunderi Dassee’. © 


Their Lordships therefore hold that on the death of Golak 
the power to adopt came to. an end. i 


Counsel for the respondent argued that in order to give effect 
to the true intention of Ram Prasad the words “if possible” should 
be added after the words “with the permission” in the Anumati- 
patra. Their Lordships are unable to accept this contention, and 
they are of opinion that the appeal should be allowed, and there 
should -be a decree for ejectment against the respondent with 
mesne profits from. the death of Alhadini to the date when pos- 
session- is delivered to the appellants. The plaintiffs are also en- 
titled to the declaration -that Krishna Prasad was not the adopted 
son of Ram Prasad. - . 7 i: 

“The appellants were unsuccessful in most of the issues raised 
by them, and in their Lordships’ opinion each party should bear 


his or their costs in the Courts below, but the appellants should ` 


"27 L A. 128 at 134 12 M. L A 350 at 356 
è "19 L A. 108 at 122 
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have such costs of this appeal as they are entitled to as appealing 
in forma pauperis. They will therefore humbly advise His Ma- 
jesty accordingly. 

W. W. Box end Co.—Solicitors for the appellants. 

Barrow, Rogers and Neville—Solicitors for the respondent. 


BOLO (Defendent) 
verses 
KOKLAN and oTHERS (Pleintiffs)* 


Loup Toun Limitation Act, Art. 120—Right to swe—Meening of—When period 


commences—Will, rules of consiruction—Spectfic words to be 
given effect to. 


There can be no right to sue within the meaning of Article 120 
of the Limitation Act until there is an accrual of the right as- 
serted in the suit end its infringement for at least a clear and un- 
equivocal threat to infringe that right by the defendant against 
whom the suit is instituted. ` 

By his will the testator provided that his wife along with his 
minor son T.C. was to inherit the property jointly and ‘in 
case T.C. minor dies before his mother, then the latter shall 
be held and considered to be the owner of the said minor’s half 
share in the entire property”. The son attained majority and 

~ died leaving male issue. Held, that the words of the will were 
specific and the defeasance clause came into operation on the 
death of the son and the will could not be restricted to the 
case of the son dying before the testator or dying during his 
minority. 
APPEALS from a decision of the Court of the Judicial Com- 
missioner of the North-West Frontier Province. 


A. M. Dunne, K.C. and J. Nissim for the appellant. 

L. de’Gruyther, K.C. and B. Dube for the respondents. 

The following judgment was delivered by 

Sm Brnop Mrrrer —These are two consolidated appeals, one 


` by the plaintiff, Mst. Koklan, and the other by the defendant, 


Mst. Bolo, from a judgment and decree, dated October 12, 1928, 
of the Court of the Judicial Commissioner, North-West Frontier 
Province, Peshawar, which reversed a judgment and decree, dated 
January 31, 1928, of the District Judge of Peshawar, and made 
a decree partly allowing the plaintiff’s claim and partly dismissing 
it. 

Kanhaya Lal executed his last will and testament on May 

"P, C. A. 106 of 1929 
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27, 1896, and died in the year 1899, leaving surviving his sole 
widow the plaintiff, Mst. Koklan, his infant son Tara Chand, and 
his great nephew Mohan Lal, as will appear from the following 
pedigree: — . 

SULTAN SINGH 





| 
Wisakhi Rem Jul Mal Kanhaya Lal—=Mst. Koklan 
| | (died 1899) (Plaintiff) 
Moti Rem Mst. Saresti 
l Mohan Lal (died 1910) 
Surjan Das (died 1918) 


| 
Sant Ram (Defendant No. 1) Hari, Ram, minor, 








(Defendant No. 2) 
I ] ; 
Mist. Nikki ` Mst. Bhappo Tara Chand (died 1918) married 


. Ms. Bolo (Defendant No. 3) 
Mehr Chand (died March 1927 aged 10 years) 


The properties left by Kanhaya Lal consisted of movables 
and immovables. They were self-acquired and were not ances- 
tral. 


Two questions are before their Lordships for their decision 
in this appeal. l 

(1) What is the interest of the plaintiff and the defend- 
ant Mst. Bolo in the property left by Kanhaya Lal? 

(2): Is the claim of the plaintiff in this suit barred by limi- 
tation? 

The important clause in the will is the 4th, and it runs as 
follows:— 


by gift or by other way any portion of the said property either 
to her parents or relations on her mother’s side. - 
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As regards the remaining one-half share of the property noted 
in the will, it shall go to Mohan Lal, son of Narinjan Das, caste 
Arora (by profession a physician) of Mohalla Kocchi Khan, ilaqa 
Dabgari gate, Tahsil Peshawar, who is the son of my brother’s 
daughter, and after his death his children shall succeed to this 
half share of the property. 

Tara Chand died in 1918, leaving him surviving his sole 
widow Mst. Bolo and an infant son Mehr Chand. The question 
for decision is whether on Tara Chand’s death his mother, Mst. 
Koklan, became entitled absolutely to a moiety of the estate left 
by Kanhaya Lal and, if not, then what on the construction of 
Kanhaya Lal’s will is ‘the interest of Mst. Koklan or of Mst. Bolo. 


Counsel for Mst. Bolo submitted that the testator by the 
words “In case Tara Chand minor dies before his mother, then 
the latter shall be held and‘ considered to be the owner of the 
said minor’s half share in the entire property” intended that the 
interest which Tara Chand was to acquire under the will would 
go over to his mother only if Tara Chand died before the testator 
or if be died during his minority, but not otherwise. 


He further submitted that in construing this will, which is 
the will of a Hindu, it is proper to take into consideration what 
are known to be the ordinary motives and wishes of a Hindu with 
respect to the devalution of his property, and that a Hindu, ex- 
cept in rare cases, would not ie rive his sons or grandsons of 
their rights of inheritance, or even curtail the same, for the be- 
nefit of his widow. 

No doubt the submission. of the learned counsel is perfectly 
legitimate and proper, but the primary duty of a Court of con- 
struction is to give to the words of the will their plain and na- 
tural meaning, and the words of this will are specific. Their 
Lordships think that, whilst they must give due weight to the 
submission of the learned counsel, they must construe the words 
as they find them. ‘They therefore hold that the intention of the 
testator as expressed was that the defeasance clause would come 
into operation on the death of Tara Chand, if the same happened 
during the lifetime of his mother, and cannot be restricted in the 
way that counsel suggested. The answer to the first question 
propounded is therefore that on the death of Tara Chand Mst. 
Koklan became entitled to a moiety of the property left by Kan- 
haya Lal and that Mst. Bolo has no interest therein. 

The learned District Judge found the facts as follows:— 

When Kanhaya Lal died, Mohan Lal managed the property. 

On his death Surjan Das managed it and a year or two later 

Tara Chand also took part in the management. On the death 

of Surjan Das and Tara Chand, agents were appointed under 
registered powers of attorney by Musammats Sarani and Bolo, 

the mothers ‘of the minors Sant Ram, Hari Ram, and Mehr Chand, 
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to manage the property and that arrangement has been continuing 
up-to-date. The account books of the property show that -the 
income has been credited half and half to the two branches of 
Sultan Singh’s descendants: an allowance of Rs.20 per mensem 
has been made to Musammat Koklan and it has been debited all 
along first to Tara Chand’s account and later to Mehr Chand’s. 
Since the death of Surjan Das and Tara Chand the mothers of 
the minors have been receiving from the property a sum of about 
Rs.400 a month for their various expenses. Kanhaya Lal’s widow 
and descendants continued to live jointly until 4 or $ years ago 
when Musammat Koklan and Bolo began to live separately. 

The Court of the Judicial Commissioner did not come to any 
different finding and their Lordships accept the finding of the 
learned District Judge as correct. 

A suit was filed on July 11, 1922, on behalf of the infant 
Mehr Chand by his mother Mst. Bolo, against the two minor sons 
of Surjan Das through their mother for partition and possession 
of the properties left by Kanhaya Lal in equal shares. Musam- 
mat Koklan petitioned to be added as defendant, denying that 
her minor grandson had any right at all and claiming under the 
will to be the absolute owner of the half share in suit. The suit 
was subsequently withdrawn with liberty to bring a fresh suit. 

On these facts the question arises whether the claim of the 
plaintiff is barred by limitation. 

Learned counsel for Mst. Bolo argued that Article 120 ap- 
plies to this suit in respect of the movable properties, and that 
when Tara Chand died the right to sue accrued to the plaintiff 
and the suit as regards the movable properties is therefore barred 
by limitation. 

Learned Counsel for the plaintiff, Mst. Koklan, also sub- 
mitted that Article 120 of the Limitation Act is applicable but 
that the right to sue did not accrue until Mehr Chand on July 11, 
1922, instituted the suit which was subsequently withdrawn. 
He further submitted that if Article 120 did not apply, then 
Article 127 or 123 is applicable. If Article 127 or 123 is ap- 
plicable, then the suit is clearly within time, but even if Article 
120 applies to this suit, then their Lordships are of opinion that 
the suit is within time. 

Article 120 is as follows:-— ak tg 

Suit for which no period | When the right to sue 

of Limitation is provided a 

elsewhere in this Schedule. 

There can be no “right to sue” until there is an accrual of 
the right asserted in the suit and its infringement or at least a 
clear and unequivocal threat to infringe that right by. the de- 
fendant against, whom the suit is instituted. 


Six years ccrues 
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No doubt Mst. Koklan’s right to the property arose on the 
death of Tara Chand, but in the circumstances of this case their 
Lordships are of opinion that there was no infringement of, or 
any clear and unequivocal threat to, her rights till the year 1922, 
when the suit, as stated above, was instituted. 


Musammat Koklan was living as a member of a joint family, 
consisting of herself, her infant grandson, and daughter-in-law, 
and they constituted Kanhaya Lal’s branch of the family of Sul- 
tan Singh. 

The grant of powers of attorney by Msts. Sarani and Bolo 
to a manager to manage the joint property, and the method in 
which the account books were kept, show the way in which the 
joint properties were managed. Such methods of management 
are not uncommon amongst Hindus. 


Their Lordships therefore hold that the suit is not barred by 
limitation. They are of opinion that the appeal of Mst. Bolo 
should be dismissed and that of Mst. Koklan allowed, and that 
the following declaration should be made: That on the true 
construction of the will the plaintiff is entitled to an absolute 
interest in the one-half share in which she and Tara Chand were 
interested at the time of the latter’s death, but this declaration is 
without prejudice to the question whether any, and if so to what 
extent, she restriction on alienation imposed be the will of Kan- 
haya Lal is valid. f 

It follows therefore that Mst. Koklan is entitled to a decree 
for partition and that this suit should be remitted to the learned 
District Judge to carry out the directions of their Lordships. 
The appellant, Mst. Bolo, must pay the costs of Mst. Koklan be- 
fore this Board. There will be no order for costs in the Courts 
below and any costs paid under any order should be returned to 
each other respectively. The costs of partition would be dealt 
with by the learned District Judge. 

Their Lordships will humbly advise His Majesty accordingly. 

Suit remitted 

Hy. S. L. Polak—Solicitor for the appellant. 


T. L. Wilson and Co.—Solicitors for the respondents. 
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FULL BENCH 


THE COLLECTOR OF ETAH AS MANAGER, COURT OF 
WARDS ESTATE OF RAO MAHARAJ SINGH (Deferdent)* 


Versus 
KISHORI LAL AND ANOTHER (Plaintiffs) * 


Evidence Act (I of 1872), Sec. 92—Mortgage deed—Plea of satisfac- 


tion—By payment in part and remission of belence—Oral evidence 
admissible—Agreement—Morigege debt to be discherged by pay- 
ment of an emount less then what is due under the mortgage deed 
—Orel evidence inadmissible. 


A plea of satisfaction of a mortgage debt by payment in part 
and remission of the balance does not amount to a plea “con- 
tradicting, varying, adding to, or subtracting from” the terms 
of the contract, and oral evidence may be adduced to prove the 
Payment of a part of the debt and remission of the balance. 
Jagannath v. Shenker, I. L. R. 44 Bom. 55 dissented from. Jhab- 
ba Singh v. \Chejju, 24 A. L. J. R. 548 and Jwala Prasad v. Moben 
Lal, 24 A. L. J. R. 839 explatned. 

An agreement cannot be proved by oral evidence to show that 
on payment of a sum of money less than what would be due on 
calculating the correct amount of Principal and interest at the 
stipulated rate entered in the mortgage deed the debt would be 
discharged. G. P. Mewllappe v. Matum Nagu Chetty, I. L. R. 
42 Mad. 41 and Beheri Lal v. Abdul Aziz, [1929] A. L. J. R. 
866 relied on. i 


First APPEAL from a decree of MAULVI MOHAMMAD OWAIS 
Karney, Second Additional Subordinaté Judge of Aligarh. 

Uma Shenker Bajpai for the appellant. 

Peary Lal Banerji, Benod Beberi Lal and Baijnath Sabai for 
the respondents. f 

The judgment of the Court was delivered by 

MuxzRJ, J.—This is a reference to a Full Bench by the learn- 
ed Judges of a Division Bench; the points for decision being as 
follows:— 

(1) Whether an agreement can be proved by oral evidence) 
by the defendant to show that on payment of 2 sum of money 
less than what would be due on culating the correct amount 
of principal and interest at the stipulated rate entered in the 
mortgage deed, the debt would be discharged? 

(2) Whether such evidence would be admissible to prove 
(accord and) satisfaction of the debt? 

(N.B.—In question No. 1 the words in brackets were agreed 

° *F. A. 429 of 1926 
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to be added during the hearing of the case by the Full Bench and 
in question No. 2 it was agreed that the words within brackets 
should be taken out.) 

The facts which are necessary to be considered in order to 
appreciate the reference are given in the order of reference and 
are briefly these:—One Rao Maharaj Singh, whose estate is now 
under the management of the court of wards, executed a mort- 


. gage deed on March 21, 1918 for a sum of Rs.85,000 in favour 


of the plaintiffs’ late father, Lala Kishen Lal, and agreed to repay 
the same with interest at 12 per cent per annum compoundable 
every year. The Collector of Etah, as the manager of the court 
of wards of the estate of the mortgagor, is the defendant. The 
plaintiffs’ case is that when the Court of Wards took over the 
management of the estate of the mortgagor, the Collector on be- 
half of the Court of Wards reduced the rate of interest payable 
by the mortgagor to 6 per cent per annum, but as the debt due 
to the slain was not paid off within two years, the plaintiffs 
are entitled to the stipulated rate of interest. The Court of Wards 
paid certain amounts of money and the balance is still due. The 
plaintiffs accordingly claimed recovery of Rs.27,379-4-0. 

The defence was that, on February 28, 1922, the plaintiffs 
agreed with the Collector that they would remit a sum of Rs.5,679 
and take 1 lakh and 20 thousand in full satisfaction of their claim 
on the band. In pursuance of that agreement, the Court of 
Wards paid different sums of money on different dates; the total 
amount coming upto the stipulated amount of Rs.1,20,000, that 
when the last payment of Rs.55,631 was made on February 14, 
1923, the plaintiffs were told that this payment had been made 
in full satisfaction of their claim, that the plaintiffs took the money 
without protest and after the expiry of the period of two years 
claimed the money in suit and that they were not entitled to 
anything as the mortgage had already been satisfied. The learned 
Subordinate Judge decreed the claim and thereupon the Court of 
Wards filed this appeal. It appears that the learned Subordinate 
Judge held that evidence was inadmissible to prove the alleged 
agreement of February 28, 1922. 


The learned Judges before whom the appeal came for hearing 
were of opinion that there was a certain amount of conflict of 
rulings in this Court and felt that the case should go before a 
larger Bench. Hence this reference. 

Point No. 1 


As already pointed out, there was a verbal omission in framing 
the point No. 1 and this was supplied at the hearing of the case 
before the Full Bench. Apart from the decided cases, it seems to 
be abundantly clear to us that the answer to the first question ` 
should be in the negative. The defendant’s case is that sometime 
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before any payment had been made, the plaintiffs and the then 
Collector of Etah, Mr. Stowell, agreed that the plaintiffs should 
have Rs.1,20,000 instead of the full amount of the mortgage money 
due to them under the terms of the mortgage bond. ‘This means 
that, according to the defendant, by reason of an oral a ent 
coming into existence at a time subsequent to the exechtion ot 
the registered mortgage deed, the plaintiffs were not entitled to 
the money which under the terms of the written agreement they 
were entitled. Section 92 of the Indian Evidence Act runs as 
follows:— e 

When the terms of a contract . have been proved accord- 
ing to the last section (Section 91, by the production of the 

original document) no evidence of any oral agreement : 
be admitted, as between the parties to any such instrument 


of their representatives-in-interest for the purpose of contra- 


dicting, varying, adding to, or subtracting from its terms. 

The oral agreement set up on behalf of the defendant, in our 
opinion, is calculated to vary the terms of the written instrument, 
by trying to establish that although the plaintiffs were entitled to 
something under the terms of the mortgage, they were not entitled 
to it, by virtue of a subsequent oral agreement. Section 92, there- 
fore, is a bar to the plea. 

There are certain Provisos attached to Section 92 and Pro- 
viso No. 4 runs as follows:— : 

The existence of any distinct subsequent oral agreement to 
rescind or modify any such contract... may be proved 
except in cases in which such contract . -is by law rę- 
quired to be in writing or has been registered according to the 
law in force for the time being as to the registration of docu- 
ments. ‘ 

Under this Proviso, in certain cases, a subsequent oral agree- 
ment to modify any previous contract may be proved, but this 
is not permitted where the law requires that the terms of the 
contract should be reduced into writing, as in the case of a mort- 
gage or where the terms of the contract has been registered as in 
the present case. By Proviso (4), therefore, the oral evidence 
is entirely inadmissible. 


Basing our opinion then on the statute alone, we have no 
difficulty in answering the question in the negative. 


As to the case-law, it appears that all courts are uniforml 
agreed on this point. No case has bean cited before usin which 
it has ever been held that oral evidence may be adduced to vary 
the terms of a written and registered mortgage. Indeed, the 
learned counsel for the appellant, the Court of Wards, had to 
concede that he could cite no case in which the contrary may 
have been held» The Full Bench case of G. P. Maeullappe v, 
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Matum Nagu Chetty and Beberi Lal v. Abdu} Aziz’ and nu- 
merous other cases support our view. 


Point No. 2 


Coming to the second point. Before we discuss the law 
on the subject, we may point out that the Hon. Judges who 
constituted the Bench referring the case to the Full Bench being 
parties to the Full Bench, agreed that the words “accord and” 
might be removed from the second question, the reason being that 
the word “accord” is a term, although frequently employed in 
England has not been used by the Indian legislature in the Con- 
tract Act or any other law relating to contract. Section 63 of the 
Contract Act which speaks of dispensation on the part 
of the promissee of the” performance of the terms by 
the promisor, uses the word ‘satisfaction’ alone and does not use 
the word ‘accord’. In our opinion this alteration does not in any 
way alter the substance of the question. 


The question that we have to answer is whether a plea of 
satisfaction of a debt evidenced by a registered document amounts 
to a plea “contradicting, varying, adding to, or subtracting from” 
the terms of the contract. In our opinion it does not amount to 
any of these things. The satisfaction may be brought about by 
payment in full or by payment in part, but in the latter case, the 
promissee must agree that he will not claim more and that he 
agrees to remit wholly or in part the performance of the promise 
made to him. ‘The substantive law on the point is contained in 
Section 63 of the Contract Act which runs as follows: 

Every promissee may dispense with or remit wholly or in part 
the performance of the promise made to him or may extend the 
time for such performance or may accept instead of it, any satis- 
faction which he thinks fit. 

Section 63 of the Indian Contract Act has nothing to do with 
the interpretation of Section 92 of the Indian Evidence Act. In 
some cases, where the promisee exercises any of his privileges given 
him under Section 63 of the Contract Act, with the consent of 
the promisor, the act may amount to a variance etc., of the terms 
of the original contract and, in that case, unless the variance is 
made by a document in writing, evidence would not be admissible 
to prove the fact. For example, where the mortgagee a to 
extend the time for payment, if the promise is merely sa and if 
the mortgage is by a registered document, the promise cannot be 
proved by oral evidence. But in the case of a satisfaction of the 
debt or remission of a part of the debt, there is no contradicting, 
or varying, or adding to, or subtracting from the terms of the 
contract and oral evidence may be adduced to prove the payment 
of a part of the debt and remission of the balance. For, in that 

L L, R, 42 Mad. 41 "[1929] A. L. J. R 866 
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case, it would not be the plea of the mortgagor that the mort- 
gagee is not entitled to the whole of his money. On the other 
hand, his plea would amount to this, that although the mortgagee 
was entitled to the whole of his money, he, in consideration of 
Prompt payment of a certain amount (and for other possible con- 
siderations) agreed to accept a part in satisfaction of the, full pro- 
mise. This is our reading ‘of Section 92 of the Indian Evidence 
Act and our answer to the question on a mere reading of the 
statute is in the affirmative. . 

Coming to the case-law, the decisions seem to be in the main 
in favour of our view. ` 
, We shall examine at once the single case in which a com- 

pletely contrary view has been taken. It is the case of Jegennath 

v. Shanker’, The case was heard by the Chief Justice Macleod 
and Heaton, J. In the case before their Lordships, the plea was 
that instead of the sum of Rs.2,000 due to the mortgagee on his 
mortgage bond, he accepted a sum of Rs.800 in full discharge of 
the mortgage debt. It was held that oral evidence could not be 
adduced by the mortgagor to prove the alleged payment. The 
reason was given in the following language: 

The defendant’s case must be that the mortgagee agreed to 
receive Rs.800 in full satisfaction of the much greater amount 
which was due on the mortgage and although he might have said 
when receiving Rs.800; I now discharge you from the mort- 
gage’, there was none the less an agreement which modified the 
original agreement of the mortgage. 

In our opinion, this is not the right view of the law. It is 
open to a martgagee to remit any portion of the debt due to him 
and the remission does not involve any change in the terms of the 
original contract. It is true that when the mortgagee accepted a 
sum of Rs.800 and remitted Rs.1,200 out of the mortgage money, 
the parties entered into a contract. But the question is, 

Did the contract in any way seek to alter the terms of the ori- 
ginal mortgage contract? 
In our opinion it did not. 

__ In the case of Sukblal Rembakas v. Jetha Opejishet" two learn- 
ed Judges of the same court expressed grave doubts as to the cor- 
rectness of the view expressed in I. L. R. 44 Bom. 55 and the learned 
Judges were prepared, if necessary, to-refer the matter to a larger 
Bench. 


Except for this solitary case, which has gone to the length 
of holding that satisfaction of a mortgage debt by payment in 
part and by remission of the balance cannot be proved by oral 
evidence, there is no case brought to our notice where this view 
may have been taken. 

L L R. 44 Bom. 55 ‘[1928] A. L R. Bom. $22 
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Coming to Madras, it seems that there the view has been uni- 
formly taken that such satisfaction as described above, may be 
proved. In G. P. Melappa v. Matum Nagu Chetty’ it was held 
by a Full Bench of three learned Judges that it was not open to 
a mortgagor to plead a subsequent agreement to take less than 
is due ona registered mortgage in view of the provisions of Sec- 
tion 92 of the Indian Evidence Act. The question of satisfaction 
.£ did not directly arise in that case. In Balam v. Sadiredd? it was 
held that it was open to the debtor to prove that he had dis- 
charged the debt by putting the simple mortgagee in possession 
over certain property. Many Madras cases have been cited, but 
we do not think it necessary to discuss all of them in our judg- 
ment, though of course we have considered all the cases. 


Coming to our own High Court, there are two cases, namely, 
Jhabba Singh v. Chajju' and Jwala Prasad v. Moben Lal. It was 
because of the sup conflict of these two cases that the refer- 
ence has been made. 


In Jhabba Singh’s case, a lease was granted of certain proper- 
ties by a registered document and among the leased property was 
a grove. Later on, the lessor and the lessee agreed that the lessor 
would cut down the grove and appropriate the timber. It was 
held that it was open to the lessee to prove that the lessor was not 
entitled to claim the entire rent. The learned Judges, after re- 
ferring to a large number of cases, came to the conclusion that 
the transaction was 

a mode of payment or discharge or waver of a portion of the 

rent 
on account of the loss of the profits from the grove to the lessee. 
There can be no doubt that this decision should be treated as good 
law, because it is always open to one of the parties to a contract 
to prove failure of consideration with respect to the whole or a 
part of the transaction. Nobody could expect a lessee to pay the 
whole of the rent when by an act of the lessor a part of the leased 
premises disappeared from the possession of the lessee. Proviso (1) 
expressly refers to want of failure of consideration as one of the 
facts proveable by one of the parties to a contract. 


Coming to the case of Jwala Prasad v. Moben Lal.` In this 
case there was a mortgage of a house for a sum of Rs.200 by one 
Debi Das to one Durga Prasad. Durga Prasad’s assignee were ` 
Mohan Lal and Salig Ram. Debi Das sold his house for Rs.500 
and left a sum of Rs.200 with the vendee, Jwala Prasad, for pay- 
ment to the mortgagees. Jwala Prasad paid the. sum of Rs.200 
to one of the assignees, viz.; Salig Ram. Salig Ram granted a 
receipt and promised to return the mortgage deed. Mohan Lal 


L L R 42 Mad 41 *[1928] A. L R 233 
24 A. L J. R. 548 "24 AL. J. R. $39 
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brought a suit to recover hip Aortgage money and the mortgagor’s 
oo plea was tliat the mortgagees had agreed to forego 
the interest due on the Mortgage and that Salig Ram had ac- 
cepted Rs.200 in full discharge of the mortgage debt and the re- 
ceipt which he had granted was binding upon Mohan Lal, his co- 
mortgagee, and operated to extinguish the mortgage. ‘The court 
of first instance gave a decree for the amount claimed after giving 
credit for Rs.200 actually paid. The lower appellate court up- 
held this decision. In second appeal it was urged that the mort- 
gagees relinquished their right to interest. A Bench of this Court 
consisting of Daniels and King, JJ., held that any oral evidence to 
prove a relinquishment of a claim for interest was inadmissible un- 
der Section 92 of the Indian Evidence Act. There was further 
question as to whether the receipt which was construed as a docu- 
ment purporting to have been granted “in full satisfaction of the 
whole mortgage debt” was admissible in evidence or not, having 
regard to the provision of Section 17, Sub-section 2, Clause (11) 
of the Indian Registration Act, 1908? In this case, we are not 
concerned with the admissibility or otherwise into evidence of any 
receipt and we need not consider that point at all. On this point, 
we may mention, the Hon. Judges differed from a previous deci- 
sion of this Court. As regards the question whether the decision 
as to the inadmissibility of oral evidence to prove the relinquish- 
ment of a claim as to interest, it was probably right. The plea 
was not, it appears, that payment of Rs.200 was in full satisfaction 
of the mortgage money, but the plea was that by a subsequent 
a ent between the parties, the mortgagee had agreed not to 
im any interest at all. In this aspect, as we have said, the judg- 
ment may be right. But we have no doubt that if the judgment 
was meant to be a decision that it was not open to the mortgagor 
to prove that the mortgagee accepted the sum of Rs.200 in full 
discharge of his debt, with all respect, we must regard the decision 
as laying down bad law. We are of opinion, as we have explained 
above, that a plea of payment and discharge does not involve any 
plea of a subsequent contract in any way altering the original 
contract. 
A number of Calcutta cases have been cited to us and it seems 
to us that in Calcutta it is clearly recognized that it is open to a 
debtor to plead payment and remission of the balance in order to 
prove satisfaction of a debt. : 


In the result, our answer to question No. 2 is that it is open 
to a mortgagor to prove satisfaction of a debt by proving payment 
on his part and by proving remission of the balance on the part 
of the creditor. We need hardly mention that we have sathing 
to say as to the weight to be given to the oral evidence that may 
be produced before a court. That would be a matter for the court 
to decide, beforg-whom the plea of payment is taken. All that 
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we are anxious to say is that the mere fact that we are deciding that 
oral evidence is admissible must not be taken as an authority that 
any evidence, however worthless it may be to prove satisfaction, 
is to be accepted simply because oral evidence is admissible. 

We direct that the record be returned to the Bench making 


the reference with our answers as recorded above. 
Reference enswered 


= 


BABU LAL (Defendant) 
VETSHS 
RAGHUNANDAN (Plsintif)* 
Civil Procedure Code (Act V of 1908), Or. 34, R. 6—Application wn- 
der—Not en application in execution. 

An application under Order 34, Rule 6 of the Code of Civil 
Procedure is an application in the original suit for a new decree 
and it cannot be regarded as an application in execution. 

, Mobemmad Ilitfat Husain v. un-nissa, 47 I. C. 562 fol- 
lowed. i 
Crv. Revision from an order of B. S. KiscH Esq., District 
Judge of Allahabad. l 


Hernendan Prasad for the applicant. 


Sochit Kumar Mitra for the opposite party. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is an application for revision of an 
order passed by the learned District Judge of Allahabad confirm- 
ing that of a Munsif of that district dismissing an ap lication made 
by the applicant before us for an order to set aside an ex parte 
decree passed against him under Order 34, Rule 6 of the Code 
of Civil Procedure. 


The applicant Babu Lal executed a deed of simple mortga 
in favour of Raghunandan for a certain sum of money on July 
15, 1913. fp cans Brought suit No. 241 of 1924 for en- 
forcement of that mortgage and for a personal decree in case the 
proceeds of sale of the mortgaged ‘property proved to be insuffi- 
cient to satisfy the decretal amount. A preliminary decree was 
passed on May 22, 1924, in terms of the prayer made by the 
plaintiff in the aforesaid suit. Subsequently Datti Lal instituted 
suit No. 267 of 1925 for a declaration that the property mort- 
gaged by Babu Lal belonged to him and that Babu Lal had no 
right to mortgage the same. ‘The suit was decreed and the decree 
was affirmed on appeal. The result of the decree in the suit last 
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mentioned was that the mortgaged property and consequently 
the expected proceeds of sale thereof were not available to the 
mortgagee. 

On August 30, 1927, Raghunandan applied for a decree un- 
der Order 34, Rule 6 of the Code of Civil Procedure and ob- 
tained it ex parte on October 22, 1927. On December 22, 1927, 
Babu Lal applied under Order 9, Rule 13 of the Code of Civil 


Procedure for an order setting aside the ex parte decree on the * 


allegation that he had sufficient cause for non-ap ce on the 
date on which the ex parte decree was passed. The court of frst 
instance (a Munsif of Allahabad) dismissed it on the ground that 
an application under Order 34, Rule 6 of the Code of Civil Pro- 
cedure is an application made in execution proceedings and con- 
sequently an application for an order- to set aside an ex parte 
decree under Order 9, Rule 13 is not maintainable. An appeal 
by Babu Lal to the learned -District Judge was unsuccessful. He 
has come up to this Court in revision. 

The question ‘raised: by this revision is whether proceedings 
under Order 34, Rule 6, Civil Procedure Code should be consi- 
dered to be proceedings to which the provisions of Order 9, Civil 
Procedure Code are applicable. 


We are clearly of opinion that, the view taken by both the 
courts below cannot be supported with reference to the provi- 
sions of the Civil Procedure Code, Act V of 1908. The learned 
District Judge has not discussed the question of law which was 
. raised before him and which arises before us. He seems to have 
accepted the ground on which the judgment of the court of first 
instance proceeds. The latter relied on Durga Dei v. Bhagwat 
Prasad’ which was decided when Section 90 of the Transfer of 
Property Act IV of 1882 had not been repealed and replaced by 
Order 34, Rule 6, Civil Procedure Code. It should be borne in 
mind in this connection that a very material change has been 
introduced by Order 34, Civil Procedure Code which has taken 
the place of a number of sections of the Transfer of Property 
. Act including Section 90. Under the Transfer of Property Act 
in suits for sale on foot of mortgages only one decree was to be 
passed and followed by an order abela and if the proceeds of 
sale proved to be insufficient a decree over under Section 90 of 
that Act could be obtained. The provisions of Order 34 of the 
present Civil Procedure Code, on the other hand, make clear pro- 
visions as regards a preliminary decree to be followed by another 
decree called a final decree. An application under Order 34, 
Rule 6, Civil Procedure Code for a decree over is, of course, to be 
made after the final decree for sale has been completely executed 
and the proceeds of sale have been found to be insufficient for 

E A L L R. 13 AIL 356 

151 a 
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the satisfaction of the decretal amount. It was held under the 
Transfer of Property Act that an application for an order abso- 
lute under Section 89 of that Act and also an application for a 
decree over under Section 90 were applications in execution pro- 
ceedings. It is not necessary for us to examine the soundness or 
otherwise*of that view. It is enough to take it that this view 
prevailed, at any rate, in this Court. Durga Dei v. Bhagwat Pra- 


* sad relied on by the court of first instance proceeds on that view. 


It was observed that - 
the decree mentioned in Section 90 of Act IV of 1882 is one 
that is given in the execution proceedings arising under a decree 
for sale upon a mortgage and stands upon the same footing as 
an order absolute for sale, which the Full Bench of the Court has 
held to be a proceeding in execution. 

In view of the scheme of Order 34 of the Civil Procedure 
Code it is difficult to treat an application under Order 34, Rule 6 
of the Code of Civil Procedure, as an application’ in execution 
proceedings which can, in no sense, be considered to be an ap- 
plication for execution or made in proceedings taken in execution 
of any decree which precedes it. A final decree for sale directs 
only the sale of the mortgaged property and cannot itself be 
considered ta be a simple money decree or capable -of execution 
for obtaining satisfaction of the decretal amount by attachment 
of other property belonging to the judgment-debtor or by pro- 
cess directed against his person. It is clear to us that an applica- 
tion under Order 34, Rule 6 of the Code of Civil Procedure 
starts a proceeding which may end in a simple money decree. It 
does not seek enforcement of any decree already passed in the 
mortgage suit. - 

In Abmad Khan v. Goura’ it was held by this Court in re- 
ference to the present Code of Civil Procedure (Act V of 1908) 
that 

a final decree in a mortgage suit is a decree in the suit itself and 

an application for a final decree cannot be deemed to be an ap- 

plication in execution. See 
This is clearly a departure from the old view which maintained that 
an application for an order absolute under Section 89 of the 
Transfer of Property Act was an application in execution. It 
was held as a corollary from the last proposition that an applica- 
tion under Section 90 of the Transfer of Property Act was an 
application in execution. The case of Abmad Khan v. Gaura in- 
terpreting Order 34, Rule 5 of the Code of Civil Procedure cor- 
responding to Section 89 of the Transfer of Property Act is an 
authority for the’ proposition that an application for a final decree 
is not an application in execution. It follows that an application 
under Order 34, Rule 6 of the Code of Civil Procedure cannot 

H6 A L J. R 143 © 
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likewise be considered to be an application in execution. 

The case of Mohammad Utifat Husain v. Alim-un-nissa’ de- 
cided by a Division Bench of this Court is directly in point. It 
was held that 

an application under Order 34, Rule 6 of the Code of Civil Pro- 
cedure is an application in the original suit for a new decree and 
it cannot be regarded as an application in execution. 


The result is that proceedings started by an application un- ° 


der Order 34, Rule 6 of the Civil Procedure Code are not pro- 
ceedings in execution, They are, in our opinion, proceedings in 
the suit and, at any rate, of the nature contemplated by Section 
141 of the Civil Procedure Code which makes the provisions of 
Order 9 of the Civil Procedure Code applicable to ex parte decrees 
passed in such proceedings. This being so, the application made 
by the applicant for an order to set aside the ex parte decree passed 
under Order 34, Rule 6 of the Civil Procedure Code was clearly 
maintainable. 

It was contended that the order passed by the courts below 
cannot be the subject of revision under Section 115 of the Civil 
Procedure Code. We are, however, of opinion that the court of 
first instance failed to exercise a jurisdiction vested in it by law 
on the erroneous ground that the application for an order to set 
aside an ex perte decree under Order 34, Rule 6 of the Code of 
Civil Procedure is not maintainable. 

In the view of the case we have taken this revision is allowed. 
We set aside the orders of both the courts below and remand the 
case to the court of first instance for disposal of the applicant’s 
application, dated December 22, 1927 on the merits. Costs here 
and heretofore shall abide the result, 


Application allowed 


"47 L C. 562 


THE SONARDIH COAL COMPANY, LIMITED— 
IN THE MATTER OF* 
Companies Act (VII of 1913), Sec. 184—A pplication under—To place 
name of collector in lieu of ‘werd’—Not in the natwre of a claim 
—Court of Wards Act, Sec. 17—Notice of the existence of tbe 


Cri 
1930 


March 21 


first call given by the liquidstors—Sufficient notice to fix liability Youna, J. 


for further calls. 
The estate of a person who was on the list of contributories of 
a company in liquidation was taken over by the Court of Wards. 
The liquidators gave notice of the outstanding claim for the first 
call under Sec. 17(1) of the Court of Wards Act, which the 
“Application in Misc, Case 567 of 1926 


Young, J. 
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Collector paid. The liquidators, who contemplated applying to 
the Court to order another call, applied under Sec. 184, Com- 
panies Act, that the name of the Collector be placed in .the 
list of contributories in lieu of the ‘ward’. Held, (1) Sec. 17 
only applied to any claim existing at the date of the publication 
of ethe notice; and the application under Sec. 184, Companies 
Act, was not in the nature of a claim—the liquidators would 
have a claim against the contributory or his ‘representative on 
the date the Court sanctioned a fresh call; (2) that the notice 
of the claim for the first call was sufficient to fix the Collector 
with notice that the contributory might be liable for further 
calls,- 


Peary Lal Banerji for the Company. 

Uma Shankar Bajpai (Government Advocate) for the Col- 
lector of Mirzapur. . 

The following judgment was delivered by 

Young, J.—This is an application of the official liquidators 
of the Sonardih Coal Co., Ltd., in liquidation, to place the Col- 
lector of Mirzapur upon the list of contributories in lieu of Ma- 
hant Permanand Gir, who was placed upon the list of contribu- 
tories on January 20, 1928. On June 22, 1928, a call of 
Rs.1-4-0 was ordered by this Court. On August 6, 1928, the 
contributory not having paid the amount of the call, a decree 
was passed by this Court for the amount, namely, Rs.1,250. Exe- 
cution proceedings were taken in the Munsif’s court of Mirzapur, 
and on June 17, 1929 Rs.735 was collected by way of execution. 
This left a balance of Rs.553-8-0, including costs of execution, 
due from the contributory to the official liquidators. On June 
24, 1929, the estate of the contributory was taken over by the 
Court of Wards and on June 29, a notice was published in the 
Gazette under Séction 15 of the Court of Wards Act. In the 
month of August, 1929, notice was given to the Collector of the 
existence of the claim for the balance of the call, under Section 
17(1) of the Court of Wards Act, and in the month of March 
1930, the Collector has paid the balance of this call to the official 
liquidators. 

The official liquidators, however, finding that the amount of 
the first call has not been sufficient to satisfy the debts of: the 
company, contemplate applying to this Court to order another 
call upon the contributories. It is clear that as Mahant Perma- 
nand Gir is now under the Court of Wards, the Collector in the 
ordinary course of events would represent Permanand Gir and, 
subject to the argument of the Government Advocate who ap- 
pears for him, ‘to which I shall allude hereafter, he ought to be 
in the list of contributories in place of Mahant Permanand Gir. 
The official liquidators have in this. application applied that the 
list of contributories should be varied under Section 184 of the 
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Companies Act and that the name of the Collector of Mirzapur 
should be placed upon the list of contributories in lieu of Ma- 
hant Permanand Gir. 


The Government Advocate, who appears for the Collector, 
objects to an order being made and relies upon Section 17 of the 
Court of Wards Act. That Section is as follows:— 

On the publication of a notification under Section 15 the Col- 
lector specified in the order of assumption, or any other Col- 
lector whom the Court of Wards may appoint in this behalf, 
shall publish in the Gazette 2 notice and in the vernacular calling 
upon all persons having claims, including decrees, for money, 
whether secured by mortgage or not, against the ward or his 
property to notify the same in writing to such Collector within 
six months from the date of publication of the notice. 

He also relies on Section 18 of the same Act, which provides:— 
Subject to the provisions of Section 20 every claim of the 
nature specified in Section 17 . which is not notified un- 
der Section 17, shall be deemed for all purposes to have 
been duly discharged; provided that if the claimant can show 
sufficient cause for failure to comply with the provisions of 
Section 17, the Collector shall receive his claim, and the claim 
so received shall be deemed to have been notified under Sec- 

tion 17. 


The learned Government Advocate argues that this applica- 
tion is in the nature of a claim, that the claim has not been noti- 
fied under Section 17 within six months of the publication of the 
notice and that, therefore, the application is barred’ under Section 
18 of the Court of Wards Act. 

I am satisfied that the argument is based upon a misappre- 
hension of the effect of Section 17. That Section only applies 
to any claim existing at the date of the publication of the notice. 
Even at the present moment there is no claim, in my opinion, 
existing against Mahant Permanand Gir by the official liquidators. 
When a company goes into liquidation and an official liquidator 
is appointed, the contributories are only liable to pay up the ba- 
lance of their share money then uncalled as and when the court 
is satisfied that the financial condition of the company is such 
that a call is necessary to discharge the liabilities of the com- 
pany. The share-holder is not liable to pay one farthing of the 
uncalled share money, until the court has made such an order. 
There could not then be, in my view, any claim whatever b 
the official liquidators against Mahant Permanand Gir until 
a call has been sanctioned by the court. On the date of the notice 
in the Gazette in this case the only claim then in existence was 
notified by the official liquidators under Section 17 to the Collector 
and that claim has been satisfied. If and when the official liquida- 
tors apply to this*Court for an order for a call, they have to satisfy 
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Crm this Court that- such a call is necessary. If they do satisfy the 
īso Court that such a call is necessary, the Court will make an order 
—— sanctioning a call. On that date and on that date alone, when- 
Txt eyer it may occur, the official liquidators will have a claim against 
ae Mahant Permanand Gir or any representative of his within the 
` Larr meaning of Section 17 of the Court of Wards Act.. That being 
re 50, the objection of the Government Advocate on behalf of the 
Youas, f, Collector is without force. Further the notice to the Collector 
in the month of August 1929, was, in my opinion, sufficient to 
fix the Collector with notice that Mahant Permanand Gir was a 
contributory in this company in liquidation, and that therefore 
he might be liable for further calls, Even if, therefore, the argu- 
ment of the learned Government Advocate is sound, I am of 
opinion that this notice would be sufficient notice of a “claim” 
within the meaning of Section 17 of the Court of Wards Act. 
The official liquidators could in any event claim the benefit of the 

proviso to Section 18. 


There is nothing in the Court of Wards Act which conflicts 
with the Indian Companies Act in the matter of allowing this 
application for the varying of the list of contributories by placing 
upon it the name of the Collector of Mirzapur in lieu of the 
name of Mahant Permanand Gir. I order, therefore, that the 
list of contributories be varied accordingly. This order will carry 
costs of Rs.150, that being the amount of fee which I have allowed 
the official liquidators to pay to Mr. Piare Lal Banerji, who ap- 
peared on their behalf. 





CanuanaL KING-EMPEROR 
1930 versus, ` 
Merch 26 HAMID” 


— Criminal Procedure Code (Act V of 1898), Sec. 35, Sub-sec. 3 and 
Suraman, J. Sec. 408, Sub-sec. D of consecutive sentences passed 
for several offences at one trial cxceeding four years—Appeal lies 

to High Court. 

Under Sec. 35, Sub-sec. 3, Criminal Procedure Code the aggre- 
gate of consecutive sentences passed for several offences at one 
trial is to be deemed a single sentence and where the sentence for 
each offence is of less than four years but the aggregate excecds 
that term, an appeal lies to the High Court under Sec. 408, Sub- 
sec. (b). ; 

CRIMINAL APPEAL from an order of Mautyi SHAMSUL 
Hasan, Assistant Sessions Judge of Mainpuri 
The parties were not represented. 
° "Cr, A. 302 of 1930 ° 
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The following judgment was delivered by 

SULAIMAN, J.—On 4 report made by this office this appeal 
was returned by a learned Judge of this Court for presentation 
to the Sessions Judge. When it was presented before him he 
also returned it for presentation to the High Court. The appeal 
is still within time, but even if it had been out of time there would 
have been good cause for extension of the period of limitation. 


The ap is from an order of an Assistant Sessions Judge 
convicting the accused under Sections 366 and 376 of the Indian 
Penal Code at one trial and sentencing him to three years rigo- 
rous imprisonment, the sentences to run consecutively. 


The sentence for each offence is of less than four years but 
the aggregate of the two exceeds that term. If the two sentences 
had to run concurrently there would be no doubt that under Sec- 
tion 408, Criminal Procedure Code, the appeal would lie to the 
Sessions Judge, but as they have to run consecutively the sentence 
passed by the Assistant Sessions Judge is really for a period ex- 
ceeding four years and an appeal would therefore lie to the High 
Court under Section 408, Sub-section (b). The point is made still 
clearer by the provisions of Section 35, Sub-section (3), Criminal 
Procedure Code, laying down that the aggregate of consecutive 
sentences passed for several offences at one trial is to be deemed 
a single sentence. ‘There is therefore no doubt that an appeal 
lies to the High Court. 


On the facts the appeal has no force. Although the girl 
denies it, the circumstances pointed out by the learned Judge sug- 
gest her consent; but her consent is wholly immaterial as she is 
found to be under 14 years of age. There can be no doubt that 
she was kidnapped and that she was kept by Hamid for two 
days and two nights. There is no reason to doubt her statement 
that she was ravished by him. She is an unmarried girl The 
medical evidence based on her internal examination as well as the 
chemical examiner’s report on the stain found on the clothes 
of the accused and the girl fully corroborate her testimony. There 
is plenty of other oral evidence that she was seen in the company 
of the accused at that time. She was actually discovered inside 
the house which had been chained from the outside and when 
found out she promptly made her statement implicating the ac- 
cused. The learned Judge has considered the entire evidence at 
considerable length and as I am agreeing with his conclusion, it 
seems unnecessary to discuss that evidence over again. I accept 

` his finding and uphold the convictions but reduce the sentence 


under Section 366 from three years to two years. I dismiss the 


appeal otherwise. 


Feb. 6 


e. 


Dara, J. 
Bany 


1 J 
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SYED HUSAIN (Defendant) 
e Versus 
SYED HAMID and oTHers (Plaintiffs) * 

Religious Endowments Act (Act XX of 1863), Sec. 18—Whetber en 
enquiry is essential before giving leave to institute a suit—Sec. 14 
—"Any mosque”, meaning of. 

Section 18 of the Religious Endowments Act does not require 
the Court to hold an enquiry before giving leave to institute a 
suit. The words “any mosque” as used in Section 14 must ne- 
cessarily mean not only mosques which were in existence in 
1863 but mosques which are now in existence and relating to 
which a civil court could give relief. 

Sheoratan Kunwari v. Rem Pergash, I. L. R. 18 All. 227 and 
Mobsmmad Sirejulbaq v. Imomuddin, I. L. R. 19 All. 104 re- 
ferred to. 

Cv Revision from an order of HARISH CHANDRA ESQ., 
District Judge of Benares. 

Mukbter Abmad for the applicant. 

M. Wuliullab, A. M. Khwaja, M. A. Aziz and S. Majid Ala 
for the opposite parties. 

The judgment of the Court was delivered by 

BANERJI, J.—This is an application in revision filed by Syed 
Husain, one of the trustees of 2 Mohammedan Trust relating to 
a mosque at Jaunpore. In the year 1927 an application was pre- 
sented to the District Judge by seven persons for permission to 
institute a suit against the applicant and two others under Sec- 
tion 18 of Act XX of 1863. The learned District Judge hold- 
ing that there was a sufficient prima facie ground for instituting 
the suit granted permission to the applicants. 

Against that order the present revision has been filed and it 
is contended by the learned advocate for the ap licant that no 
prima facie ground has been made out, the learned District Judge 
should have held an inquiry and after coming to a conclusion on 
the evidence ‘before him given his decision. We are of opinion 
that Section 18 does not require any elaborate inquiry and it is 
specifically laid down there that the court on a perusal of the 
application shall determine whether there are sufficient prima facie 
grounds for the institution of a suit. The learned District Judge 
had sufficient materials before him to come to the conclusion that 
he did. The next point urged is that the wakf not having been 
created before the year 1863 the provisions of that Act did not 

"Civ. Rev. 264 of 1928 ° 
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apply to this wakf, and that under Section 14 of the Act the court cm 
could not grant the reliefs which the dent to this revision [s3 
asked for. The provisions of Section 14 of the Act, in our opinion, aa 
are generally applicable to a religious endowment of the nature S™™ Pees 
relating to which sanction was sought by the opposite party. The sro Ham 
reliefs claimed are reliefs which could be granted to the plaintiff — 
under Section 14. In the case of Sheoraten Kunwari y. Ram B®, J. 
Pargash' and Mobemmead Sirajulhaq v. Imamuddin' it was held that à 
in application of reliefs under Section 14 it is not necessary that 
the religious endowment should be one in which the roperty had 
been transferred by the Board of Revenue to the Trustees and 
that Section 14 applied generally to all trusts. The words used 
in the Section are 
Any person interested in any Rate ie wets 

“Any mosque” must necessarily mean not anly mosques which 
were in existence in 1863 but mosques which are now in existence 
and relating to which a civil court could give relief. 

We are of opinion that there is no force in this application 
and we dismiss it with costs. 


Application dismissed 
"LL R. 18 AlL 227 "L L R. 19 AIL 104 


JAGDAMBA PRASAD (Defendant) a 
versus ° 1930 
HORI LAL (Pleintif)* March 11 
Civil Procedure Code (Act V of 1908), Sec. 115—A pplication by plaint- = 
if under Or. 23, R. 1 granted—Exercise of discretion—Revision. A 
Where a court having juzisdiction to entertain an application Vam, J. 
under Or. 23, R 1, Civil Procedure Code, comes to the con- 
clusion that there is some ground for allowing the suit to be 
withdrawn and directs the suit to be withdrawn by safeguarding 
the interests of the defendant as to costs, the order cannot be chal- 
lenged under Sec. 115 of tre Civil Procedure Code, even if it 
be found that the court had exercised a wrong discretion in 
granting the application. . 
Jbunks Lal v. Bishesber Das, L L. R. 40 AIL 61216 A. L. 
J. R. 495 followed. 
Cv Revision from an order of SYED MUHAMMAD Munn, 
Munsif of Cawnpore. 
A. M. Khwaja for the applicant. 
M. L. Chaturvedi for the opposite party. 
*Civ. Rev. 31 of 1929- 
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The judgment of the Court was delivered by 


SEN, J.—This case does not fulfil the requirements of Sec- 
tion 115 of the Code of Civil Procedure. The order passed by 
the learned Munsif seems to satisfy the demands of justice. 


Hori Lal instituted the suit for ejectment against Jagdamba 
Prasad. ‘In support of his claim he propounded a duly registered 
deed of gift, dated January 21, 1905. At a later stage of the 
suit it was discovered that, although the document in question 
had not been formally proved, it had been exhibited by the court 
all the same. This was a vital document in the case and the plaint- 
iff apprehended that if the document was not formally proved, 
there was every likelihood of his suit being dismissed. He applied 
under Order 23, Rule 1 of the Code of Civil Procedure for leave 
to withdraw the suit with permission to institute a fresh suit. 
The learned Munsif considered the application and was of opinion 
that 

there was no doubt that a technical mistake had occurred in 
this case. 
He, therefore, allowed the suit to be withdrawn. The plaintiff 
was put upon terms. He had to pay the entire costs incurred 
by the defendant up-to-date. 


It is not open to controversy that the Munsif had jurisdiction 
to entertain the application presented to him under Order 23, 
Rule 1, Civil Procedure Code. There were certain grounds before 
him for allowing the suit to be withdrawn. Assuming that the 
grounds were not sufficient, the court below rightly or wrongly 
exercised its discretion in favour of the plaintiff and allowed the 
suit to be withdrawn. 
_ Where a court having ‘jurisdiction to entertain an applica- 
tion under Order 23, Rule 1, Civil Procedure Code comes to the 
conclusion that there is some ground for allowing the suit to be 
withdrawn and directs the suit to be withdrawn by safeguarding 
the interests of the defendants as to costs, the order in question 
is not one which can be challenged under Section 115, Civil Proce- 
dure Code. In Jhunku Lal v. Bishesber Das’ a Division Bench of 
this Court ruled that this Court had jurisdiction to grant leave to 
the plaintiff to bring a fresh suit, and the fact that the court might 
have exercised and probably did exercise a wrong discretion in 
granting the plaintiff’s application was not sufficient to bring the 
case within the purview of Section 115 of the Code of Civil Pro- 
cedure. We are entirely in accord with this view. We dismiss 
this application with costs. 
Application dismissed 
L L R. 40 AIL 612-16 AL J. R. 495 
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MOHAMMAD KHAN (Defendant) 
VETSHS . 
NASIBAN and oTHers (Plaintiffs) * 

Mobemmedan Low—Father dies in debt leaving a son end denghters— 
Son executes promissory note, in bis own capacity, in payment ofi 
bis father's debt—House belonging to deceased sold in execution 
of decree obtained om foot of pomeo note—Denghters entitled 
to get share in property without contributing towards father’s 

\ debt. 

Where, after the death af a Mohammedan, his son, in his own 
capacity, executed a promissory note in payment of one of the 
debts of his father and the creditor got a house, belonging to 
the deceased father, sold im execution of a decree obtained on 
foot of the promissory note, the daughters of the deceased Mo- 
hammedan were entitled to a declaration of their share in the 
property without contributing towards the debt of their father. 

Hemir Singh v. Mst. Zakia, I. L. R. 1 All 57 and Jafri Begam 
v. Amir Mobemmad Kben, I. L. R. 7 AlL 822 distinguished. 
Balwsnt Singh v. Mabaraj Singh, I. L. R. 34 All. 296 applied. 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the HoN’BLE Mer. Justice SEN. 


S. S. Shastry for the appellant. 
Mukhtar Abmad for the respondents. 
The judgment of the Court was delivered by 


Muxerji, J.—We do not think that there is any force in this 
appeal. The facts are given in extenso in the judgment of the 
learned single Judge of this Court-and briefly may be stated as 
follows. A Mohammedan Wahid died leaving him surviving one 
son and five daughters. He was in debt, when he died. The son 
gave a promissory note in payment of one of the debts. The cre- 
ditor on foot of the promissory note, brought a suit against the 
son alone and having obtained a decree brought a house belonging 
to Wahid to sale. The five daughters of Wahid now ask for a 
declaration that they have got their share (5|7th) in the property. 
This decree they have got and the decree is unham by any 
direction that the plaintiffs must pay a proportionate share of the 
debt due on the promissory note, before they can obtain the dec- 
laration. 

In this appeal the auction-purchaser of the house contends 
that the daughters of Wahid cannot get their share without con- 
tributing towards the debt of their father. The simple answer 

‘ “LP. A. 188 of 1928 


Cy 
1930 
March 28 


Muxeay, J. 
BENNET, J. 


Fisigtg 


J. 
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to this question is that there was no debt of the father to pay which 
the property was sold. The son of Wahid took upon himself the 
responsibility of executing a promissory note. It was on this pro- 
missory note that a decree was made and the property was sold to 
pay a personal debt of the son. It is true that the son by executing 
the promissory note paid the father’s debt, but he did that in his 
own capacity and not in the capacity of the heir to the estate of 
his father. The two cases cited by the learned counsel for the 
appellant, Hamir Singh v. Mst. Zahid and Jafri Begam v. Amir 
Mobemmad Kher’ are distinguishable. We may cite a more recent 
case than those two, decided by their Lordships of the Privy Coun- 
cil, Balwant Singh v. Mebaraj Singh’. In this case Sheoraj Singh 
and Maharaj Singh were two brothers. On the death of Air 
father, Sheoraj Singh executed a mortgage of three lakhs of rupees 
in favour of the Bank of Upper India and executed a mortgage 
purporting to act for himself. When a suit was brought on foot 
of the mortgage Maharaj Singh was found to be not liable. Then 
it was contended that Sheoraj Singh had acted on behalf of the 
family and had paid up ancestral debts, and on that`ground the 
brother Maharaj Singh and his share in the property should be 
held liable. Their Lordships of the Privy Council repudiated the 
contention. 


We think that the judgment of the learned single Judge of 
this Court is right and no question of equity arises in the appel- 
lant’s favour in the circumstances of the case. The appeal is dis- 
missed with costs. 

Appeal dismissed 


‘LL R 1 All 57 L L R. 7 ALL 822 
'L L R 34 AlL 296 


SITAL PRASAD (Applicant) 
VETSHS 
PEAREY LAL anp orHers (Plaintiffs) * 
Civil Procedure Code, Or. 30, R. 6—A partner bas « right to appear in- 
dividually and resist the claim—Sectton 115—Permission to file a 
itten statement refused to a periner—Case’ decided as against 
him. 

It is implied in Or. XXX, R. 6 that any partner who has been 
sued against has a right to appear in the case individually and 
resist the claim. 

Where the Court refused permission to a partner to file 2 
written statement individually,- beld, that, so far as this partner 

*Civ. Rev. 18 of 1930 ° 
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was concerned a ‘case’ had been decided against him within the 
meaning of Sec. 115, Civil Procedure Code, 

Crvm Revision from an order of B. B. P. ELHENCE Esq., 
Munsif of Meerut. 

K. N. Laghate for the applicant. ° 

S. N. Gupta for the opposite parties. 

The following judgment was delivered by 

SULAIMAN, J.—This is an application in revision from an order 
dated December 19, 1929, passed by the Munsif of Meerut refusing 
permissién to Sital Prasad to file a written statement. The suit 
was brought by the plaintiffs against the firm of Upper India 
Trading Company through its proprietor Mahabir Prasad and 
another defendant. Mahabir Erasad filed a written statement on 
behalf of the firm pleading inter alia that there was another part- 
ner of the firm. At a late stage in the case Sital Prasad appeared 
claiming to be one of the partners of the firm and applying for 
Permission to file a written statement. His application was re- 
sisted by the plaintiffs and has been dismissed. 

Under Order 21, Rule 50 where a decree has been passed 
against.a firm, execution may be granted against the property of 
the partnershiv or against any person who has appeared in his own 
name under Rules 6 or 7 of Order 30 or who has admitted on the 
pleadings or has been adjudged to be a partner as well as against 
any person who has been individually served as a partner with a 
summons and has failed to appear. If therefore a decree is allowed 
to be against the firm the partners of it would be handi- 
ieee a the time for its execution arrives and they would 
hardly have any defence to resist its execution against the pro- 
perty of the partnership. An ordinary firm is not a regi 
corporation but is merely a partnership which under Order 30 is 
allowed to be sued in the name of the firm under which business 
is carried on. But the real defendants are partners in the firm 
who are the owners in common of its assets and are liable for its 
debts. Rule 6 of that Order p-ovides that when the partners are 
sued as partners in the name of the firm they shall appear indi- 
vidually in their own names but that the suit shall nevertheless be 
continued in the name of the “rm. This obviously implied the 
right of any partner who has been sued against to appear in the 
case. If any partner considers that his rights will not be ade- 
quately represented by the othe- partner who has been impleaded 
or that his interest is adverse to that of the other partner, it is 
only just and fair that he should be allowed to appear individually 
and resist the claim. In the present case the plea put forward by 
Sital Prasad is to the effect that the debt sued upon is not one 
due from the firm at all but from Mahabir Prasad personally and 
that therefore the firm is not licble. Mahabir Prasad cannot ade- 
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quately represent Sital Prasad in such a controversy. If Sital 
Prasad is deprived of the right to defend the claim he would find 
himself in a helpless position when the time for the execution of 
the decree comes and it seems to be an natural justice that 
Sital Pragad should be prevented from filing the written statement 
at this stage and yet be held bound by the decree which may be 
passed against the firm behind his back. 

A preliminary objection is taken on behalf of the respondent 
that no revision lies from this interlocutory order ‘and that there- 
fore this Court has no jurisdiction to set the matter right. The 
word ‘case’ occurring in Section 115 has not been defined any- 
where in the Code and all that the recent Full Bench has laid 
down is that no revision lies from the order determining one of 
the several issues arising in the case while the suit is still pending. 
So far as Sital Prasad is concerned the court has come to a final 
finding as against him and his right to file a written statement 
has been taken away. So far as he is concerned he is out of court 
and the proceeding initiate® by him has come to an end. He 
has no right of appeal from the order nor would he have a right 
of appeal from the decree which will ultimately be passed against 
the firm, as he will be no party to it Much less would it be of 
any advantage to him when he has not been allowed to produce 
any evidence to substantiate his plea. I would therefore think 
that this is a case decided against Sital Prasad within the mean- 
ing of Section 115 of the Code of Civil Procedure and is not a 
mere adjudication on an issue in a case while the suit is still pend- 
ing against him. 

Even if there were any doubt as regards the applicability of 
Section 115, I think this Court should interfere in exercise of its 
power of superintendence under Section 107 of the Government 
of India Act because the order of the court below is against na- 
tural justice. I accordingly allow this application in revision and 
setting aside the order of the court below direct that Sital Pra- 
sad should be given an opportunity to appear individually in his 
own name and file a written statement. The applicant will have 
his costs of this revision from the respondents. 


Application allowed. 
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KRISHNA GOPAL SHARMA 
versus 
KING-EMPEROR* 

Indian Penal Code (Act XLV of 1860), Sec. 124-A—Publishing sedi- 

tious article already published in otber papers without any action 

having been taken—Primery intention to bring about withdrawals 

from Conncils—'Intentiow immaterial except on question of sen- 
tence. 

Where the accused reproduced in his own paper a seditious 
article which had already been published in other papers without 
any prosecutions having besn launched with regard to those pub- 
lications, and it was found that his primary intention in publish- 
ing the article was to win over those who were within the Councils 
to readiness to leave it, beld, that the accused was guilty of pub- 
lishing a seditious article under Section 124-A of the Penal Code. 
The fact that the article had only been ‘copied’ from another 
paper and that the accused did not ‘intend’ to publish anything 
seditious was immaterial except on the question of sentence. 

CRIMINAL APPEAL from an order of H. J. CoLLISTER ESQ., 
Sessions Judge of Jhansi. 

K. N. Laghate for the appellant. 

Sankar Saran (Government Pleader) for the Crown. 

The following judgment was delivered by 

Boys, J.—This is an appeal of Pandit Krishna Gopal Sharma 
arising out of his conviction under Section 124-A of the Indian 
Penal Code and a sentence thereunder of one year’s simple im- 
prisonment. The article appeared in a paper called the ‘“Kranti- 
kari” published at Jhansi and is dated April 8, 1929. The article 
is in two portions: the first headed “Swaraj and Death”, and the 
second headed “Sham fight”. It is admitted on behalf of the 
Crown that the whole article ffom beginning to end had already 
previously appeared in two other publications, one in Bombay and 
one in Calcutta. So far as the information before the court goes, 
no steps were taken in either Bambay or Calcutta to prosecute in 
regard to either of those publications. That is, however, of course 
no reason for holding that the article is not itself actually of a na- 
ture to bring upon persons responsible for it the consequences of 
Section 124-A of the Indian Fenal Code. 

No question has been argued before me on behalf of the 
appellant as to his responsibility or otherwise for the article. He 
does not appear to have at any time endeavoured to evade such 
responsibility otherwise than by urging that all he had done was 

e *Cr. A. 1221 of 1929 


CRIMINAL 


1930 


Apri 15 


"Bors, J. 





1216 i à or [1930] 


‘ to copy an article from other papers. The material answer in 


the appellant’s examination before the Magistrate was to the effect 
that the article had already appeared in other papers and he copied 
it in his own as he did not think it was seditious. Manifestly the 
essential question is whether it was seditious. But on the ques- 
tion of sentence it is also very material to determine, if possible, 
whether the appellant thought the article to be seditious. On 
his behalf-I have had only two arguments put to me: first, that 
the article has only been “copied” from another paper; and, se- 
condly, that the appellant did not “intend” to pabluh anything 
seditious. Neither of these questions are material except on the 
question of sentence. 

_ T have, however, very carefully examined the article myself. 
So éxamined, it becomes apparent that the second part of it, en- 
titled “Sham fight”, clearly embodies the primary intention of 
the article, and in that portion of the article I do not find any 
words that the most captious person could suggest came within 
the scope of Section 124-A. There is a reference to the “unjust 
policy” of the bureaucracy, and there is a phrase “courting des- 
truction for the nation”. Manifestly these phrases are harmless 
in the connection in which they-are used. On the other hand, 
the-primary intention of this second portion of the article is very 
clearly merely to point out that, while a number of persons are 
all declaring themselves desirous of attaining an object, described 
as “the main issue”, some of them hold it best to confine their 
activities to steps outside the Councils ‘while others think it best 
to enter the Councils and do what they can there. The intention 
of this portion of the article is clearly to induce those who are 
working in the Councils to come out and thereby more effectively 
assist in the prosecution of the main issue. Had this been all I 
have no doubt that this prosecution would never have been insti- 
tuted. But when we look to see what the “main issue” is to 
which reference is made at the end of the article, we find it in the 
earlier portion of the article, headed “Swaraj and Death”, des- 
cribed in words which, I do not think anybody. could have any 
doubt, must bring the person responsible for them within the 
po es Sr of Section 124-A as being, putting it briefly, guilty 
of publishing. a seditious article. So far, therefore, I am of opi- 
nion that the conviction.is right. . 

Coming however to the two matters to which I have already 
made reference as having a bearing on the question of sentence, 
we find, firstly, that the articles have been copied from other pub- 
lications in regard to the appearance in which no prosecution fol- 
lowed. ‘This consideration bss already been given weight to by 
the learned trial Judge in giving a sentence of only one year’s 
simple imprisonment. There is, however, another point to which 
apparently attention was not directed in the lower court and that 
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is the point that the primary intention of the article, by whom- 
soever it was written, was manifestly merely to get members who 
are in the. Council to leave it. It is fair to the accused, therefore, 
also to assume that his primary intention in publishing the article 
was to win over those who were within the Council to readiness 
to leave it. The “main issue” is disclosed in the earlier part of 
the article in words that are seditious, and for that the appellant 
must be held liable. But the fact remains that doing my to 
appreciate the merits or demerits of the case it does appear to me 
that the very great probabilities are that this article would never 
have been published but for the primary desire to get members to 
leave the Councils. This consideration has not been given weight 
to in the court below, but I think it deserves a ceaaae. 
Maintaining the conviction under Section 124-A I, therefore, 
reduce the sentence from one year’s simple imprisonment to six 
months’ simple imprisonment from the date of his surrender. 


MATHURA DAS anv orHers (Defendants) 
versus 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Plaintiff) * 
Contract Act (IX of 1872), Sec. 126—Contract of guerantee—Rule of 
inter pretation. 

Contracts of guarantee have to be interpreted having due re- 
gard to the relative position of the contracting parties and to 
the circumstances surrounding the contract. The extent of the 
condition of an indemnity bond might be restrained by the re- 
citals, though the words of the condition import a large liability 
than the recitals contemplated. Pearsall v. Summerseti, [1815] 
4 Taunton’s Reports 593 approved. - 

A surety is bound merely according to the proper meaning and 
effect of the written engagement that he entered into. Blest 
v. Brown, [1862] IV D. G. F. and J. Report 376 approved. 

SECOND APPEAL from a decree of Basu Ray BEHARI Lat, 
District Judge of Saharanpur. confirming a decree of Basu Joti 
SarupP, Second Subordinate Judge. 

Peery Lal Benerji and Bhagwati Shenker for the appellants. 

Uma Shenker Bajpei (Government Advocate) for the res- 
pondent. 

The following judgments were delivered:— 

SEN, J.—This is an appeal by three defendants in a suit insti- 
tuted by the Secretary of State for India in Council for recovery 
of Rs.3,016-4-5 under the following circumstances:— 

One Mutsaddi Lal was cashier attached to the Thomason 
Engineering College at Roorkee. He went on leave on August 3, 
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1917. Hira Lal, defendant No. 1, who was a store-keeper in the 
said college, was appointed to officiate for him from August 7, 
1917. Hira Lal was required to find sureties for a sum of Rs.2,000 
to indémnify the Secretary of State for any loss arising either from 
defalcation or neglect during the period of his incumbency. On 
August 7? 1917, the defendants executed a security bond in favour 
of the plaintiff. 

Mutsaddi Lal went on leave on August 3. The parties are 
agreed that the term of Hira Lal’s incumbency during his officiat- 
ing appointment lasted from August 7, 1917 to October 12, 1917, 
when Mutsaddi Lal returned and Hira Lal reverted to his subs- 
tantive appointment as store-keeper. 

On April 1, 1919 Mutsaddi Lal went on leave for a second 
time. Hira Lal was again appointed to officiate in his place. Mut- 
saddi Lal appears to have submitted his resignation on or about 
July 15, 1920—a date about the correctness of which we are by 
no means certain—and Hira Lal was confirmed in his place. No 
second security bond was executed by the defendants on the occa- 
oe of Hira Lal’s appointment upon the retirement of Mutsaddi 
L ie 

No loss appears to have accrued to the Government by rea- 
son of any act or omission on the part of Hira Lal during his first 
incumbency. On or about October 18, 1921, Rs.3,016-4-5 ap- 
pear to have been mysteriously disappeared from the office safe 
which was in the charge and control of Hira Lal. 

The suit which has given rise to the present appeal was insti- 
tuted on March 31, 1925, against Hira Lal and the present ap- 
pellants for recovery of Rs.3,016-4-5 on the allegation that the 
above loss accrued to the Government by reason of neglect on the 
part of Hira Lal and that the defendants Nos. 2 to 4 were liable 
for the same under the terms of the surety bond executed by them 
in favour of the Secretary of State on August 15, 1917. 

The suit was contested by Hira Lal and the other defendants 
upon different grounds. We are not concerned with the defence 
of Hira Lal for the purpose of this appeal. The court of first 
instance passed a decree against him for the amount claimed. He 
appealed, and the decree of the trial court was confirmed. Hira 
Lal has submitted to that decree. 


Defendants 2 to 4 contested the suit upon the ground that 
the surety bond was operative during the period of the first in- 
cumbency and did not operate for any subsequent period by rea- 
sons of the reappointment of Hira Lal either as an officiating 
cashier or upon his confirmation to that office. 

Under the terms of the surety bond the liability of the de- 
fendants was limited to a sum of Rs.2,000. The defendants con- 
tended inter alia that the claim of the Secretary of State could, in 
no case, extend beyond the aforesaid amount. This plea found 
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favour with the trial court which, while repelling the plea of the Ow 
defendant-appellants that they were not liable at ail passed a i930 
decree against them for Rs.2,000. This decree has been affirmed — 
in ap by the lower appellate court. ae 

A contract of indemnity or a contract of guarantee may be my 
created either by parol or by a written instrument. Chapter VIII Szcazraxy or 
of the Indian Contract Act is not exhaustive on the subject. A Clive 
contract of guarantee need not necessarily be in writing; it may °Councn 
be express, by words of mouth, or it may be tacit or implied and — 
may be inferred from the course of conduct of the parties con- 7 
cerned. In this case, the only contract, which has been set up, 
is the one evidenced by the document dated August 15, 1917. 

Contracts of guarantee have to be interpreted having due re- 
gard to the relative position of the contracting parties and to the 
circumstances surrounding the contract. It is important to note 
that a condition contained in general terms are subject to restric- 
tions which follow from the nature and character of the princi- 
pal’s engagement. In Peersall v. Summerset? it was held that the 
extent of the condition of an indemnity bond might be restrained 
by the recitals, though the words of the condition import a large 
liability than the recitals contemplated. 

The security bond has been executed on the model form pres- 
cribed by the Government of India by its Resolution No. 3857, 
dated November 5, 1885. Apparently, the said form was intend- 
ed to be used in cases of a single appointment, presumably of a 
permanent character, and“not to cases of successive appointments 
to the same office, as has happened in the present case. This fact 
appears to have been overlooked either by accident or by inadver- 
tence when Hira Lal was appointed for the second time conse- 
quent upon the resignation of Mutsaddi Lal. It is not improb- 
able that the authorities of the Thomason Engineering College 
at Roorkee might have thought that the security bond which had 
been executed on August 15, 1917, was of sufficient amplitude to 
safeguard and protect the interest of the Government against any 
loss as might accrue during the second or subsequent incum- 
bency. i 

The lower appellate court was of opinion that the case before 
it was one of difficulty. It -does not however appear that any 
subtle question of law or intricacies of facts were involved in the 
case. It has already been observed that the case hinged upon the 
construction of the document dated August 15, 1917, which was 
a vital document and was indeed the basis of the suit. The lower 
appellate court does not appear to have considered the terms of 
the document. Indeed, its findings proceed upon a number of 
assumptions. These assumptions are at variance with the plead- 
ings. : 
© 41815] 4 Taunton's Reports 593 = ° 
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The security bond closes with the following paragraph:— 


The lower court has thought that the deed of suretyship had 
concern even with those appointments that were given after- 
wards, What I see is that no further deed of suretyship was 
taken. Certainly it was thought that the deed already executed 
related to these new appointments. There is no doubt that Hira 
Lal knew this as he did not care to get the old deed renewed or 
furnish new sureties. The authorities at the College too appear 
to be under the same impression. The suretics did not come 
forward to notify that their suretyship had ended. 


-It was no duty of Hira Lal to offer a fresh instrument em- 
bodying a contract of guarantee, when no such security was asked 
for from him. Similarly, the sureties lay undér no obligation to 
come forward and notify that their liability under the original 
contract had come to an end. It did not matter what the plaint- 
iff thought or what any of the defendants considered to is the 
legal effect of the document dated August 15, 1917. It was not 
pleaded in this case that the reason for the non-execution of a 
fresh contract of guarantee was that the parties who were vitally 
concerned in the matter were agreed that the document, dated 
August 15, 1917, was to remain operative in connection with the 
subsequent appointment of Hira Lal to the said office. This was 
neither pleaded nor proved. Lord Westbury has made the fol- 
lowing pronouncement in Blest v. Brown':— -~ ig 

It must always be recollected in what manner a surety is 
bound. You bind him to the letter of his engagement. Be- 
yond the proper interpretation af that engagement you have 
no hold upon him. He receives no benefit and no ‘consideration. 
He is bound, therefore, merely according to the proper meaning 
and effect of the written engagement that he entered into. 

In order to determine the liability of the -defendant-appel- 
lants, it is necessary to examine the nature and import of the 
_ recitals contained in the security bond. If the recitals are wide 

enough so as to continue the liability of the defendant-appellants 
in cases pf successive appointments of Hira Lal to the same office, 
it may be possible to. hold that the liability of the defendant-ap- 
pellants did not end with the expiry of the first appointment 
which was temporary and short-termed. But is there a covenant 
of that character to be found in the instrument? 

The instrument, dated August 15, 1917 states that Hira Lal 
and the three sureties are bound to the Secretary of State for India 
in Council for a sum of Rs.2,000 and provides: 

(1) Hira Lal was on the 7th day of August, 1917, ap- 
pointed to and now holds and exercises the office of treasurer. 

(2) That Hira Lal “by virtue of such office” is in charge 
of and has control over funds belonging to the Government. 

(3) That if by reason of any act or omission, such as neg- 

[1862] 4 D. G. F. and J. Report 376 œ 
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lect; any property belonging to the Government in the charge of 
Hira Lal be “consumed, wasted. embezzled, stolen, a a lost, 
misapplied etc.”, Hira Lal and all the sureties are jointly and se- 
cally liable to the Government for any loss or losses, the liabi- 
lity of the sureties being limited to the extent of the sum secured 
by the security bond. ° 
(4) The liability is to continue “while the said Hira Lal has 
held or shall hold. and enjoy the said office of treasurer as afore- 
said” and the liabilities are to continue during the time that “the 
said Hira Lal has acted or shall continue to act in the sajd office 
of treasurer as aforesaid”. 
The security bond closes with the following paragraph:— 
And it is lastly agreed and declared by and between the said 
(principal) and the said (one surety) and (other sureties) as 
his the said (principal) sureties and the said Secretary of State 
that on the vacation of the said (principal) of bis said office of 
treasurer. Thomason College, the above mentioned landed pro- 
perty for Rs.2,000 or any notes that may be substituted there- 
for as aforesaid shall not be at once returned to him but shall 
be and remain with the said (the authority with whom the notes 
are deposited) for the term of six months as sccurity against 
any loss that may have been incurred by the Secretary of State 
owing to the neglect or default of the said (principal) or any 
other person or persons afaresaid and which may have not been 
discovered until after the vacation of his appointment by the 
said (principal); provided always that the return at any time 
of the said t Promissory Notes shall not be deemed 
to affect the right of the said Secretary of State to take proceed- 
ings upon the said bond against the said (principal) and (sureties) 
in case any breach of the conditions of the said bond shall be 
discovered after the return of the said Government Promissory 
Notes. ` f 
` Hira Lal was originally appointed to the office of cashier for 
a short time. The said office, referred to in the instrument, clearly 
indicates his appointment which commenced on August 7, 1917. 
“The said office” terminated an October 12, 1917, when Mut- 
saddi Lal returned to his appointment and resumed his duties. 
Mutsaddi Lal continued to be the treasurer for about 17 months. 
Nobody knew on August 7, 1917, when Hira Lal was temporarily 
appointed, that Mutsaddi Lal may not return on the expiry of 
his leave. No undertaking appears to have been given to Hira 
Lal that if Mutsaddi Lal retired or resigned, Hira Lal was to be 
confirmed in that appointment. Under the circumstances, one 
should not expect to find in the security bond. a covenant of li- 
ability regarding subsequent contingencies if and when Hira Lal 
was again appointed as cashier either temporarily or as a permanent 
incumbent, The security bond does not contain such a covenant. 
The security bond was apparently intended to be operative during 
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“Cv the time that Hira Lal held his office as cashier by virtue of his 
isọ  2ppointment commencing from August 7, 1917. The security 
— bond was, it is clear, to hold good during and for the consequence 

Marmura of this appointment in this office and not for any successive or 

es subsequent appointment. Upon the expiry of the aforesaid ap- 

Srcantaxy or pointmeht the security bond spent its force and no liability could 
Stara POR attach to the defendant-appellants for any loss arising to the Go- 
Councn® Vvernment during the subsequent appointment of Hira Lal for which 

— no engagement of security was given. 

Sem, J. It is always unsafe to construe one document by referring to 
another document which is not peri materia in terms. It is, there- 
fore, not necessary to refer to cases of construction of documents the 
terms of which are neither parallel nor identical. There are, how- 
ever, cases where security bond has been executed in favour of 
the Government or in favour of a public body in persuance of a 
statutory regulation. In all such cases the office is created by 
statute and the preferament depends upon election. It has been 
held that if the same officer has been re-elected or re-appointed 
to the same office, the previously executed security bond does not 
hold so as to extend the liabilities of the sureties in case of loss 
arising in the course of the subsequent appointment; See Curling 
v. Chalklen" and Peppin v. Cooper. ‘The rulings on this point 

do not proceed upon any artificial rules of construction; and the 
principle underlying those decisions appear to be applicable to the 
present case. I would, therefore, hold that on the true construc- 
tion of the security bond, dated Hee 15, 1917, the defendant- 
appellants are not liable. I would, therefore, allow the appeal and 
modify the decrees of the courts below by dismissing the plaint- 
iff’s suit as against the appellants. 

Nismat-  - NIAMATULLAH, J.—I concur. 

slab, J. By THE Court—The appeal is allowed. The decrees of the 

courts below are modified and the plaintiff’s claim dismissed against 
the defendants-appellants with costs in all the courts. : 

Appeal allowed 
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FAZAL RAB (Plaintiff) 
VETSUS 
MANZOOR AHMAD (Defendent)* 
Mortgsge—Suit for sale by second mortgagee making prior mortgagee 
Banrayy, J. a perty—But not attacking bis titlhe—Whether euction- purchaser 
Niamat- gets property free from incumbrance—Mortgage—Subrogation— 
veered Mortgagor paying off prior incumbrence—May keep incumbrance 
alive for bis benefit—Limitation of Rule. 
In a suit for sale on his mortgage by the puisne mortgagee to 
*S. A. 571 of 1927 . 
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which the prior mortgagee is made a party, the prior 
mortgagee has a paramount -claim outside the contro- 
versy of the’ suit, unless his mortgage is impugned. 
In any subsequent conflict between the prior mortgagee and the 
auction-purchaser at the sale in execution of the puisne mort- 
Bagee’s decree, as to whether the property was taker by the 
auction-purchaser free from incumbrance, the auction-purchaser 
must satisfy the court that the rights of the prior mortgagee or 
of the person subrogated to his position by redemption of the 
Prior mortgage, were in question in the puisne mortgagee’s suit 
and should be deemed to have been negatived. Radha Kishun v. 
Khurshed Hossein, I. L. R. 47 Cal. 662 relied On. 


Where there are several mortgages on a property, the owner of 
the property may, if he pays off an earlier charge, keep the in- 
cumbrance alive for his benefit and thus come in before a later 
miortgagee. This rule would not apply if the owner of the pro- 
perty had covenanted to pay the later mortgage debt. Ayysreddi 
v. Gopal Krishnayye, L L. F. 47 Mad. 190 referred to. 

A, who owned a 13 pie fractional share of the entire mahal, 
which was joint, mortgaged in 1866, to B, a number of specified 
plots. Of the 13 pies to which the mortgaged plots appertained, 
Plaintiff acquired 77% pies and the remaining 51⁄4 pies became 
vested in other persons. A second mortgage was made of 7 pies 
by those other persons and the plaintiff, who hypothecated 134 
pies out of his 734 pies. The plots mortgaged in 1866, so far as 
they appertained to the 7 pie share, became subject to a se- 
cond mortgage but the plaintiff's 6 pie share was free from the 
second mortgage and therefore the plots so far as they appertained 
to this 6 pie share, were not subject to any second mortgage. 
Plaintiff redeemed the mortgage of 1866 and obtained posses- 
sion on April 14, 1911. Then the second mortgagee enforced 
his mortgage- and 7 pie share was sold and purchased by the 
defendant. The plaintiff, who was a party to the suit of the 
second mortga did not assert his right to retain possession 


Bagee, to whom he was personally liable to pay. The charge to 
that extent should be deemed to have been extinguished. 


SECOND APPEAL against the decision of BABU GmisH PRASAD, 
Additional Subordinate Judge ot Allahabad, confirming a decree 
of Panprr Ramesu BAL Dixsurr, Munsif of Allahabad West. 

Mukbter Abmad ‘for the appellant. l 

Majid Ali for the. respondent, 
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The judgment of the Court was delivered b : 

- NIAMATULLAN, J.—This is a, plaintiff's ap from the dec- 
ree passed by the Additional Subordinate Judge of Allahabad up- 
holding that of a Munsif of that District in a suit for declaration 
or, in the alternative, for possession, brought by the appellant, 
which has been dismissed by both the lower courts. 

Idi owned a 1 anna and 1 pie share in mahal Idi, village 
Ingua. His brother, Rajab, owned a 6 pie share in the same 
mahal. By a deed dated January 15, 1866, Idi mortgaged with 
possession a number of specified plots to one Shamsuddin, agree- 
ing to pay a certain rate of interest which could not be satisfied 
out of the usufruct of the mortstnes roperty. A balance of 
Rs.54-13-9 was, therefore, payable by dé mortgagor every year 
out of his own pocket, which he agreed to pay with the principal 
at the time of redemption. Subsequently, Idi:sold 7 -pies out of 
his share to Alopi and the remaining 6 pies to Kanhai Lal and 
Jawahir Lal. a ie ty, 

Alopi sold the 7 pie share purchased by him to the’ plaintiff's 
father, Madad Ali, Ilahi Baksh, Abdus Shakur and Raza Husain 
in equal shares, the share of the plaintiffs father being 13/4 pies. 
The vendees had no money of their own for payment of the con- 


- sideration, Rs.800, and executed for that sum a bond in favour 


of Alopi, the vendor hypothecating the share purchased by them. 
Madad Ali died sometime afterwards, and ie laintiff stepped 
in his shoes. Later on, the aci gucchased Mon Kontai Lal 
and Jawahir Lal the 6 pie dare which the latter had purchased 
from Idi. The plaintiff thus became owner of 73⁄4 pie share in the 

_ A partition was made of Mahal Idi sometime before 1907. 
Seven Pattis were formed of the entire Mahal, three of which were 
(1) Patti belonging to the plaintiff, (2) Patti Raza Husain, in- 
cluding his share and that of Abdus Shakur purchased from Alopi, 


„and (3) Patti Hafiz Ahmad, including the share of Ilahi Baksh 


purchased from Alopi. The plots mortgaged by Idi under the 
deed dated January 15, 1866 were distributed among all ‘the seven 
pattis. : 
The plaintiff instituted suit No. 61 of 1907 for redemption 
of the mortgage,-dated January 15, 1866, and redeemed the mort- 
gaged property on payment of Rs.3,167-8-0 on April 14, 1911. 
The trial court seems to have been in error in thinking that Alopi 
Din was not party to the redemption suit. “It is conceded by che 
parties before us that he was. The plaintiff managed to obtain 
possession of all the lands which then lay in the seven pattis. 
Dakhni Din; son of Alopi, brought suit No. 37 of 1911 (his 
father having died in the meantime) for enforcement of the mort- 
gage, dated September 9, 1882, against the representatives of the 
mortgagors, including the plaintiff, whose 134 pie share had’ been 
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hypothecated under the deed. The suit was decreed, the property 
was sold in execution of the decree and purchased by the defend- 
ant, Manzur Ahmad, who took possession of the shares belonging 
to the mortgagors, viz., 134 pies out of the plaintiff’s patti, entire 
Patti Raza Husain, entire Patti Hafiz Ahmad. In doing so he 
attempted to take possession of the plots which the plathtiff had 
redeemed from Shamsuddin, the mortgagee under the deed of Ja- 
nuary 5, 1866, and which lay partly in the three pattis. The 
plaintiff led to retain his hold on these plots by resisting 
the claim of the defendant before the revenue courts in suits for 
arrears of rent, but eventually failed in his effort to keep possession. 
This is the finding of the courts below, though the plaintiff’s case 
still is that he is in possession. We must t the finding that 
he is not in possession. On January 15, 1926 de plaintiff brought 
the suit out of which the present appeal has arisen for the declaration 
that he is entitled to possession of the plots he redeemed from the 
mortgagee under the deed of 1866, which had priority over all 
other subsequent deeds, In the alternative, he claimed that if he 
be found to be out of possession, a decree for possession be passed 
in his favour. a 

The principal defences which it is necessary to mention at 
this stage are: (1) the plaintiff omitted to disclose in Dakhni Din’s 
suit (No. 37 of 1911) the fact that he had redeemed the mortgage 
of 1866 and did not assert his right to remain in possession till 
he was paid the amount of prior incumbrance apportionable on 
the land purchased by the defendant in good faith without know- 
ledge of any charge in plaintiffs favour; (2) the plaintiff being 
the owner of the property redeemed by him, the mortgage ceased 
to exist by operation of the rule of merger . the plaintiff not 
having kept alive the charge to set it up as a shield. We have stat- 
ed the defence in substances. The written statement is a confused 
mass of pleas jumbled up in a manner which makes it difficult to 
disentangle them from one another. In giving effect to the de- 
fendant’s pleas the courts below do not formulate the law on which 
they profess to base their view. We shall endeavour to mention 
their opinion on each point as it is discussed by us. But before 
we do so, it is desirable to restate, as briefly as pogsible, the position 
of the parties in relation to the land in dispute. Idi owned a 
13 pie fractional share of the entire mahal, which was joint. He 
mortgaged in 1866, to Shamsuddin, a number of specified plots, 
Of de 13 pies to which the mortgaged plots appertained, the 
plaintiff acquired 734 pies and the remaining 51⁄4 pies became 
vested in other persons. A cond ao ae Gee suid GE 7 ie 
by those other persons and the plaintiff, who hypothecated 134 
pies out of his 734 pies. ‘The plots mortgaged in 1866, so far as 
they appertained to the 7 pie share, became subject to a second 
mortgage; but the plaintiffs 6 pie share was free from the second 
mortgage and therefore the plots, so far as they appertained to 
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this 6 pie share, were not subject to any second mortgage. The 
plaintiff redeemed the mortgage of 1866 and obtained | possession 
on April 14, 1911. It was thus a case of one of several mort- 
gagors redeeming the whole of a mortgage. Then the second 
mortgagee enforced his mortgage and 7 pie share was sold and 
purchased by the defendant. The plaintiff, who was a party to 
the suit of the second mortgagee, did not assert his right to re- 
tain possession which he had obtained by redeeming the prior 
mortgage of 1866. . The defendant dispossessed the plaintiff. The 
question is whether the plaintiff is entitled to possession of so 
much of the land as appertains to the 7 pie share sold to the de- 
fendant, till he (the plaintiff) is paid a proportionate amount 
of what he had to spend in obtaining redemption of the mortgage 
of 1866. 

It cannot be disputed that, on April 14, 1911, when the 
plaintiff redeemed the mortgage of 1866, the plots affected by 
that mortgage belonged to the owners of the 13 pies originally 
owned by Idi. ‘The plaintiff, one of sach co-sharers, who redeemed 
the whole, became entitled to retain possession under Section 95 
of the Transfer of Property Act, till he is paid, by his co-mort- 
gagors, their share of “the expenses properly incurred by him in 
so redeeming and obtaining possession”. Referring to the rights 
of the plaintiff's co-mortgagors, the owners of Pattis Hafiz Ah- 
mad and Raza Husain, i lower appellate court has ruled that 
the plaintiff had, no doubt, a right to claim a charge. But, in 
order to keep that charge alive, he ought to have tained his 
possession and should not have given up possession till he was 
paid the proportionate mortgage money. But it seems that he 
never took care to remain in possession, and never during the course 
of all the proceedings and the cases that were fought between 
himself and the defendants he asserted that he was a charge-holder. 
Under Section 95 of the Transfer of Property Act, in order to 
create a charge, it seems necessary that aie: should bave been 
obtained. e learned Subordinate Judge is not quite clear about 
the facts on which he based this view. One is led to think from the 
concluding words of the passage quoted above that the plaintiff 
never obtained possession. On the other hand, the impression 
conveyed by the earlier part of the passage is that the plaintiff vo- 
luntarily gave up possession. It is inconceivable to us that one or 
the other of these hypotheses could hold good. That Shams- 
uddin, the mortgagee under the deed of 1866, was in full and 
effective possession is common ground; that the plaintiff obtained 
possession by redemption is equally beyond question; and that it 
was not till 1918 that the defendant appeared on the scene after 
he purchased in execution of the decree obtained by the second 
mortgagee. Indeed, the learned Subordinate Judge himself found 
at another place in his judgment that - 

after the purchase of the property by the defendant in the decree 
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of Dakhni Din he (plaintiff) was dispossessed from the property 

inspite of all his efforts to the contrary. He resisted the de- 

fendant in mutation and correction of paper proceedings un- 

successfully, but it is noteworthy that he never asserted that he 

was in possession of the property as a charge-holder 

Anyhow, it is perfectly clear that the defendant took possession 

through court and ever since 1918 has been obtaining and realis- 

ing decrees for arrears of rent. 
Whatever may be said as regards the plaintiffs omission to set up 
his right as a charge-holder, it has to be accepted as a fact that he 
was in possession i several years after he redeemed the mortgage 
of 1866 before he was dispossessed by the’ defendant. The view 
that by forcibly dispossessing the plaintiff he (defendant) can 
extinguish the charge, which undoubtedly existed under Section 
95 of the Transfer of Property Act, is skoly unacceptable to us 
and has no warrant for it. We fail to understand how it com- 
mended itself to the learned Additional Subordinate Judge, apart 
from other considerations such as the operation of the rule of 
merger to which we shall advert beeen Again, the right to 
possession was vested in the prior mortgagee, Shamsuddin, and re- 
demption by the plaintiff from him could not give any right of 
possession to any one else. Unless, therefore, the defendant ac- 
quired such right by his purchase in execution of the decree ob- 
tained by the second mortgagee, his action in ejecting the plaintiff 
was wron 

We have next to consider the question whether the plaintiff's 

omission to disclose his prior charge and right to possession over 
the shares of his co-mortgagors in the second mortgagee’s suit and 
to have it declared in the execution proceedings that followed had 
the effect of extinguishing that charge and of depriving him of 
the right to possession. The answer to this question will depend 
on a consideration of the pleadings and the adjudication in the 
second mortgagee’s suit for enforcement of his mortgage. In ge- 
neral, a prior mortgagee is not a necessary party to such an action. 
If for any reason he is a party, he need not assert his rights as a 
prior mortgagee, unless he has reason to think that his rights are 
called in question. It is only if the prior mort is expressly 
or by necessary implication impugned that he is called upon to de- 
fend his right as a prior mortgagee. Under ordi circumstances, 
a puisne mortgagee is entitled to sell the right, title and interest 
of his mortgagor as they were on the date of his own mortgage, 
ie., in this case, subject to the prior charge; and the purchaser 
will get no more than such rights, whether the property is speci- 
fically sold subject to such charge or no mention is made of it. 
It is otherwise if the existence of the prior mortgage or its vali- 
dity is denied by the puisne mortgagee and the prior 
mortgagee, being a party, does not assert his rights and allows the 
former’s allegation to prevail, in which case the decree of the court 
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may be open to the construction that the mortgaged property is 
to be sold free from incumbrance. In any subsequent conflict 
between the prior mortgagee and the auction purchaser as to whe- 
ther the property was taken by the latter free from incumbrance, 
the dispute has to be settled by an appeal to the rule of res judicata. 
This view is in conformity with what has been laid down by their 
Lordships of the Privy Council in Radha Kishun v. Khurshed 
Hossein. The earlier case, Sri Gopal v. Pirthi Singh’, which is 
sometimes quoted as an authority for the p ition that mere 
silence of the prior mortgagee as regards his rights under the prior 
mortgage and his failure to obtain recognition thereof have the 
effect of destroying such rights, depends upon the peculiar facts 
of the case and is not an authority for that broad proposition. It 
was quoted before their Lordships in course of the argument in 
Radba Kishun v. Khurshed Hossein’, but has not been noticed in 
the judgment. Explanation to Order 34, Rule 1 of the Code 
of Civil Procedure was added for the first time in 1908; but we 
do not think that Sri Gopal v. Pirthi Singh’ is based on the absence 
of a statutory rule of that kind. Nor can the auction purchaser 
plead want of notice of the prior mortgage and his own purchase 
in good faith where the prior mortgage is proclaimed by a re- 
gistered instrument and possession of the prior mortgagee and of 
the plaintiff subsequent to redemption. The least effort on his 
part could bring to light the existence of the prior mortgage and 
of the charge in favour of the redeeming co-mortgagor. 
To revert to the circumstances of the case before us, we have 
to observe that there is no difference in principle whether the 


` rights of the prior mortgagee himself or those of the persoh sub- 


rogated to his position by redemption of the prior mortgage, are 
called in question by the auction purchaser. The latter must 
satisfy the court that such rights were in question in the puisne 
mortgagee’s suit and should be deemed to have been negatived. 
The defendant has failed to do so in this case. ‘The question is 
not whether the plaintiff set up his prior rights, but es ar the 
puisne mortgagee expressly or by necessary implication impugned 
them and the court expressly or impliedly gave effect to his plea. 
We have not been referred to the pleadings or to the judgment 
in suit No. 37 of 1911, and are not satisfied that plaintiff’s ane 
as a prior charge-holder were at all in question or whether he liti- 
gaged in that character. He was a party because he was the re- 
presentative of one of the mortgagors under the deed sought to 
be enforced. ‘There was no occasion for him to make mention 
of the mortgage of 1866. He was entitled to presume that those 
concerned have acquainted themselves with it. There is nothing 
to show that the court intended to sell and did sell the property 
free of incumbrance. Apparently the court did not apply its mind 
to that question as it was not before it. Under these circumstances, 
L L R. 47 Cal 662 'L L R. 24 AlL 429 Š 


A. L. J. R- HIGH COURT l 1229 


the defendant cannot maintain that he purchased free from all 
obligations arising out-of the mortgage of 1866. 

The following remarks, made by their Lordships of the Privy 
Council in Radha Kisbun v. Kburshed Hossein are apposite to the 
case before us:— 

Bakhtaur Mull’s position, therefore, was that he wds a prior 
mortgagee with a paramount claim outside the controversy of 
the suit, unless his mortgage -was impugned. Consequently, to 
sustain the plea of res judicata, it is incumbent on the Sahus in 
the circumstances of this case to show that they sought inthe 
former suit to displace Bakhtaur Mull’s prior title and postpone 
it to their own. For this it would have been necessary for the 
Sahus as plaintiffs in the former suit to allege a distinct case in 
their plaint in derogation of Bakhtaur Mull’s priority. 

But from the records of this suit it does not appear that any- 
thing of the kind was done, and, as his been ‘observed, of things 
that do not appear and things that do not exist the 
reckoning in a court of law is the same. The Sahus, 
therefore, have failed to establish the conditions es- 
sential to their plea, and they alone are responsible for this de- 
fect. The plaint in suit No. 100, 1906 has not been produced, 
and this omission is not supplied by the summary of the plaint 
set out in the extract from the decree (Ex. J. 37 C). That 
summary still leaves the contents of the plaint a matter of mere 
conjecture and certainly does not show that Bakhtaur Mull’s 

mortgage was attacked. i 

The defendant merely relied on the plaintiff’s inability to show 
that he asserted his rights and made no effort to show that his rights 
were impugned in die pleadings or the judgment and the decree 
passed in the case. 

The next question that has to be considered is whether, after 
the redemption of the mortgage of 1866, the resultant charge in 
favour of the plaintiff was kept alive or merged in the plaintiff’s 
ownership. Reference has been made in this connection to Sec- 
tion 101 of the Transfer of Property Act. In the first place, that 
Section does not in terms apply, as this is not a case in which “the 
owner of the charge or other incumbrance on immovable pro- 
perty is or become absolutely entitled to that property”. Here 
the plaintiff was already the owner of of the property before 
he redeemed, and the remaining part thereof never became vested 
in him. The Section, like the general rule of merger, applies to 
cases where the whole property, subject to the incumbrance in 
favour of a person; is acquired by him in full ownership. In 
the second place, the charge is not extinguished if the continuance 
of the charge or incumbrance is to his benefit. There is no evi- 
dence of any declaration, ‘express or implied, -by the plaintiff 
keeping the charge alive; but in view of the existence of a second 
mortgage it was obviously to his benefit that he should keep it 
alive. s r : 
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As already mentioned, this is a case of the owner of part of 
the mortgaged property acquiring a charge on the whole pro- 
perty. In other words, it is a case of one of several co-mort- 
gagors redeeming the whole and the proper rule to apply is Sec- 
tion 95 of the Transfer of Property Act, which, unlike Section 101, 
does not*impose any condition of the charge being kept alive. It 
is a necessary corollary from the general rule of contribution con- 


° tained in Section 82 of the Transfer of Property Act. This be- 


ing so, the plaintiff was entitled to remain in possession of the 
plots which he had redeemed and which were assigned to the 
Pattis of his co-sharers, viz., Pattis Raza Husain and Hafizuddin, 
till payment by the defendant who had acquired the interests of 
his co-mortgagors. It is clear to us that the defendant cannot 
have better rights than those whose interest he purchased. 

As regards the plots lying in the plaintiff’s own patti, the 
position is somewhat different. Of the 734 pie share 6 pies were 
free from the second mortgage. The plots included in this patti, 
so far as they appertain to such 6 pie share, are not affected by 
the auction sale in favour of the defendant, who is not, in any 
case, entitled to exclusive possession of them. As to whether the 
defendant is entitled to possession of those plots to the extent of 
134 pie share purchased by him, our answer is in the affirmative. 
The plaintiff cannot invoke the aid of any statutory rule con- 
tained in the Transfer of Property Act or in any other enactment. 
The doctrine of subrogation is subject to important equitable 
exceptions, and is not ordinarily applied in favour of a mortgagor 
paying off a prior incumbrance, which he was personally bound 
to pay, or against an intermediate charge-holder, to whom he is 
personally bound to pay. The plaintiff, whose father merely pur- 
chased the equity of redemption of Idi and paid off the prior mort- 
gagee (Shamsuddin), cannot be said to have paid what he was 
personally bound to pay. The purchaser of the equity of redemp- 
tion, unless he expressly saddled himself with the personal obliga- 
tions of the mortgagor, cannot be deemed to be personally liable 
to the prior mortgagor, assuming the mortgage deed contained 
a personal covenant to pay. He has to discharge the incumbrance 
as the property of which he has become the owner is subject to it. 
The mortgage in favour of Shamsuddin was usufructuary, and we 
have not been shown anything to indicate that there was a per- 
sonal covenant to pay. 


The plaintiff was certainly bound personally to pay the simple 
mortgage in favour of Alopi, whose son enforced it by sale of the 
mortgaged property. Before such sale at which the defendant pur- 
chased it, the plaintiff had discharged the prior incumbrance in 
favour of Shamsuddin. The question is whether the plaintiff can 
set up the charge so far as it rested on his own property against 
his own subsequent mortgagee, whom he was ptrsonally bound 
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to pay. Though there is no statutory provision applicable to a 

case like this, their Lordships of the Privy Council have laid down 

a rule of justice, equity and good conscience which ought to deter- 

ee the ies before us. In Gokaldas Gopaldas 

v. Pureanmal Prems as" where 
the mortgagor’s right, tide and interest in certain immovables 
in the Deccan, subject to a first and a second mortgage, were 
sold in execution of a decree to a purchaser who afterwards paid 

. off the first mortgage, 

it was held that 
as he had a right to extinguish the prior charge, or to keep it 
alive the question was what intention was to be ascribed to him; 
and that, in the absence af evidence to the contrary, the pre- 
sumption was that he intended to keep it alive for his own be- 
nefit. Where property is subject to a succession of mortgages, 
and the owner of an ulterior interest pays off an earlier mortgage, 
it is a matter of course, according to the English practice, to 
have it signed to a trustee for his benefit, as against intermediate 
mortgages, to whom he is not personally liable. But in India 
a formal transfer for the purpose of a mortgage is never made, 
nor is an intention to keep it alive ever formally expressed. 

It was ruled in the English Court of Chancery in Toulmin v. 

Séeere, 3 Mer. 210, that the purchaser from an owner of equity 
of redemption, with actual or constructive notice of another 
intermediate incumbrance, is precluded, in the absence of any 
contemporaneous expression of intention, from alleging that as 
against such other incumbrance, the prior. mortgage, paid off out 
of the purchase money, is not extinguished. ‘That case was not 
identical with this, where the prior mortgage was not paid off 
out of the purchase money but was paid afterwards by the pur- 
chaser. The above ruling, however, is not to be extended to 
India, where the question to ask is, in the interest of justice, 
equity and good conscience there’ applicable... . .what was 
the intention of the party paying off the charge? 


In a comparatively recent case, viz, Ayyereddi v. Gopal- 
krishnayya’, their Lordships treated it as settled law 

that where in India there are several mortgages on a property, 
the owner of the property, subject to the mortgage, may, if he 
pays off an earlier charge, treat himself as buying it and stand 
in the same position as his vendor, or to put it in another way, 
he may keep the incumbrance alive for his benefit and thus come 
in before a later mortgagee. This rule would not apply if the 
owner af the property had covenanted to pay the later mort- 
gage debt, but in this case there was no such personal covenant. 
It is further to be presumed, and indeed the Transfer of Pro- 
perty Act, Section 101, so enacts, that if there is no indication 
to the contrary, the owner has intended to have kept alive the 
previous charge if it would be for his benefit. 

T. L R 10 Cal. 1035 ‘LL R 47 Mad. 190 
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Applying the above rule to the case before us, the conclu- 
sion arrived at is that, on the redemption by the plaintiff of the 
mortgage of 1866, he acquired, under Section 95, Transfer of 
Property Act, a right to retain possession of the shares of his co- 
mortgagors till he was paid their portion of the expenses pro- : 
perly infurred by him in redeeming their shares; but in so far as 
the charge apportionable on his own share was concerned, he 
could not keep it alive as against Alopi, the second mortgagee, to 
whom he was personally liable to pay. The charge to that ex- 
tent should be deemed to have been extinguished. It may be said, 
though it was not argued before us, that the plaintiff, who was 
one of the mortgagors personally liable to pay the mortgage money 
due to the second mortgagee, was so liable to pay the whole amount 
due to such mortgagee and could not claim a charge as against the 
second mortgagee, nor against the defendant, who purchased at a 
sale held in execution of a decree obtained on foot of the second 
mortgage. We do not think such a contention is sound. In the 
first place, Section 95 of the Transfer of Property Act, embodying 
as it does a statutory rule, cannot be affected by any rule of equity, 
which can prevail only in the absence of a statutory rule and can- 
not override an imperative provision of the kind enacted in that 
Section. In the second place, the rule which has been given effect 
to by their Lordships applies only so far as the property of the 
person paying is concerned. It is only an application of the 
general rule of merger which presupposes the coincidence of title 
to the property and the charge to which it was subject being 
vested in one and the same individual. 

In view of the conclusions arrived at by us, this appeal must 
succeed to a large extent. The plaintiff has been found to be out of 
possession by the courts below and we must accept that position. 
The relief to which he is entitled is not declaration but posses- 
sion of the property from which he has been wrongfully dis- - 

He has claimed such a relief in the alternative. Accord- 
ingly, we decree the plaintiff’s claim to possession of all the plots 
in dispute, except those lying in his own patti (Le., Patti Fazli 
Rab), as to which he is entitled to joint possession with the defend- 
ant, their shares in them being respectively 6 pies and 13⁄4 pies. 
The defence having partly succeeded, parties should, under ordi- 
nary circumstances, receive and pay costs in proportion to suc- 
cess and failure. To prevent minute distribution on that basis 
we think justice would be done in the case if we direct the plaint- 
iff to receive half of his costs in all the courts and the defendant 
to bear his own throughout. Counsel’s fees to be taxed on the 
higher scale. Let a decree embodying these terms be prepared. 


N 
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` TELESARI KUARI (Plaintiff) * 
Agre Tenancy Act (II of 1926), Sec. 268 end Sec. 269—A pplicability 
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of—Suit wrongly instituted tn civil court—If rightly instituted SARAN, 
in revenue court, en appeal ley on the revenue side—Sec. 268 jn. MoE, J. 


applicable—Civä Procedure Code, Sec. 115—Order under Sec. 269, 
Tenancy Act—When revision lies. 

Section 268 applies only to cases in which, if rightly insti- 
tuted in civil or revenue court, an appeal lies to the District 
Judge according to law, and cannot, consistently with other 
provisions of the Act (Sec. 230 and Sec. 242), apply to suits 
wrongly instituted in a civil court in which if ri tly insti- 
tuted in the revenue court, an appeal would have lain on the 
revenue side. If Sec. 268 does not apply to a = District 
J is not in a position to pass an order contemplated by Sec. 
Sa i Cheran Rem v. Sheoraj, 3 A. L. J. R. 226, Bechu Sabu 
V. Nexdrem Das, 12 A. L. J. R. 902, Jegewnath v. Balwent Singh, 
“20 A. L. J. R. 570 approved. Badem Singh v. Mst. Sabia Kusr, 
2 A. L. J. R. 119, Newbet Singh v. Baldeo Singh, 9 I. C. 666 
and Bishesber Prasad Pandey v. Raghuber, 24 A. L. J. R. 830ver- 
riled. 


Acting under Sec. 269 of the Tenancy Act the District Judge, 
òn a wrong view of the admission contained in the plaint, set 
aside an order returning the laint and remanded the case to 
the munsif’s court for di al the suit was not cog- 
nizable by the Court. Hi d, the High Court can interfere with 
such order under Sec. 115, Civil Procedure Code. 

Cıva Revision against the“ order of Basu Srova HaraxH 
Lar, Additional Subordinate Judge of Ballia. 

Ambika Prasad and Jwala Prasad Bhergeva for the applicant. 

Baleshweri Prasad for the opposite party. 

[On a reference made by a Division Bench consisting of Su- 
laiman and Niamatullah, J., he Full Bench delivered the following 
judgments:—] 

SULAIMAN, J.—This is a reference to a Full Bench on two ques- 
tions of law an which there has been a conflict of inion. The 
suit was filed in the court of the munsif, who hel that it was 
not cognizable by a civil court and returned the plaint for pre- 
sentation to the revenue court. On appeal to the District Judge, 
the latter came to the conclusion that the suit was triable by the 


munsif and set aside the order returning the plaint, and remanded 
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the case to that court for being restored to its original number on 
the file and disposed of sealing to law. 


The defendant has come up in revision to the High Court 
and challenges the order of the District Judge on the ground that 
the had no jurisdiction to send the case to the munsif’s court which 
was incompetent to try the case. A preliminary objection is 
taken on behalf of the respondent that no revision at all lies from 


. this order. 


The Bench, which first heard the case, came to the conclu- 
sion that having regard to the allegations contained. in the plaint 
the plaintiff must be deemed to have admitted that the defendant 
was claiming title to the agricultural lands in dispute through 
the land-holder and that therefore the suit was one which fell 
within the scope of Section 99(1) (b) of the new Agra Tenancy 
Act and was cognisable by the revenue court only, and that even 
as a suit for declaration of title as to the tenancy it was of the 
nature of a declaratory suit within the meaning of Section 121, 
Sub-clause (2) of that Act. The Bench accordingly came to the 
conclusion that the munsif had no jurisdiction to entertain the 
suit and that the order of the Judge holding that he had jurisdic- 
tion was quite wrong. 

The two points which have been referred to us are as fol- 
lows:— 

(1) Whether Section 269 is applicable to a case if the ap- 
pellate court on a wrong view of the admission contained in 
the plaint sets aside an order returning the plaint and remands 
the case to the munsif’s court for disposal although the suit was 
really not cognizable by that court? 

(2) If Section 269 is inapplicable to such a case, whether 
the High Court can interfere with the order in revision? 

On the question of thé applicability of Section 269, which 
corresponds to the old Section 197, there has undoubtedly been 
a conflict of opinion. It is not necessary to review all the au- 
thorities, but it may simply be pointed out that in the case of 
Badem Singh v. Msi. Sabta Kuer followed in the case of Neubat 
Singh v. Baldev Singh it was laid down that where an appeal lies to 
the District Judge in a suit filed in the civil court, the Judge has 
authority to proceed under Section 197 and remand the case 
either to the civil or to the revenue court. On the other hand, 
in the case of Ram Charen Ram v. Sheoraj followed in the case 
of Bechu Sabu v. Nandrem Das‘ and in the case of Jegennath v. 
Balwant Singh’ it was specifically laid down that Section 197 
would be applicable to only those cases in which an appeal would 
have lain to the District Judge if the suit had been instituted 
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in the revenue court. 

The language of the corresponding section in the new Act 
has not been in any way materially altered. Section 268 pro- 
vides that 

when in a suit instituted in a civil or revenue court, An appeal 

lies to the District Judge or High Court, an objection that the 

suit was instituted in the wrong court shall not be entertained 

by the appellate court unless such objection was taken in the 

court of first instance. 
Section 269 lays down that if in any such suit, such objection 
was taken in the court of first instance but the appellate court 
has before it all the materials necessary for the determination of 
the suit, it shall dispose of the appeal as if the suit had been insti- 
tuted in the right court. But if the appellate court has not be- 
fore it all such materials, and remands the case, or remands and 
refers issues for trial, it may direct its order either to the court 
in which the suit was instituted, or to such court as it may declare 
to be competent to try the same: . i l 

There can be no doubt that Section 269 refers to the same 
class of suits as are referred to in Section 268, and such suits are 
those which may be instituted in a civil or revenue court and 
from which an appeal lies to the District Judge or the High Court. 
The language unfortunately is not very happy and this has been 
the main cause of the conflict of opinion. But it seems to me 
that Section refers to a suit which is of such a nature that an 
appeal is provided to the civil court and not to the revenue court. 

inarily, in every suit filed in the court of a munsif an appeal 
would lie from his decree to the District Judge. 

If Sections 268 and 269 were to be given a wide scope, the 
result would be that all suits which are expressly laid down to 
be cognisable by revenue courts could be filed in a civil ‘court, 
with a power in the District Judge to direct that they should be 
disposed of by the subordinate civil court. This would be ‘tant- 
amount to ousting the jurisdiction of the revenue courts in most 
cases, In the Tenancy Act a large number of suits are expressly 
made triable by revenue courts with appeals to the Collector or 
the Commissioner, in which the District Judge or the High Court 
has been given no power of interference. It could not have been 
the object of the legislature to take these cases out of the cog- 
nizance of the revenue court. 

Section 230 of the Tenancy Act in particular provides that 
subject to the provisions of Section 271, all suits and applications, 
of the nature specified in the Fourth Schedule shall be heard and 
determined by the revenue courts, and no courts other than a 
revenue court shall except, by way of appeal or revision as pro- 
vided in this Act, take cognizance of any such suit or application. 
It therefore appears to be contrary to the purposes of Section 230 
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that the District Judge should have power to direct cases cog- 
nisable only by the revenue court to be tried by the civil court, 
merely by reason of the fact that the plaintiff chosen to file 
a suit in such Court. 

From the mere fact that the defendant has objected to the 
jurisdiction of the civil court, it does not follow that he would 
have equally objected to the jurisdiction of the revenue court, if 


,}. the suit had been filed there. So it is impossible to treat the suit 


as one in which an appeal lies to the District Judge under Sec-- 
tion 242(3). 

I am therefore in full agreement with the view expressed by 
Richards, J. and Piggot, J., in the cases of Ram Cheran Ram v. 
Sheoraj and Bechu Sabu v. Nendram Das, which has been accepted 
in the most recent case of Jagannath v. Balwant Singh, that Section 
269 would be applicable to only those classes of cases where, if 
the suit filed in the revenue court an appeal would still lie to the 
civil court. 

The same view was accepted, to some extent, in the case of 
Bishesher Prasad Pandey v. Raghuber’. There is however a pass- 
age on page 86 of the Report; which ge does not appear in 
ihe authorised Reports (I. L. R. 48 All. 168) to the effect that 
both Sections (Sections 196 and 197) assume that the trial court 
has entertained the suit and disposed of it on the merits. I regret 
that I did not appreciate the full significance of this passage in 
the judgment of my learned colleague, Daniels, J., at the time 
when the judgment was delivered or I overlooked it. On a re- 
consideration, I am of opinion that there is no justificatien for 
confining the operation of Section 269 to only such a class of 
cases. 


It therefore follows that the view taken by the learned Judge 
that the munsif had jurisdiction to entertain the suit was quite 
wrong and the result of the order passed by him is to compel the 
munsif, who is not competent to try the suit, to hear it and dispose 
of it. 

Section 269 not being applicable, it is clear that its Sub-section 
(3) does not stand in the way of our interfering in revision in 
case we can do so under Section 115. 

The next question is whether under such circumstances we 
have power to interfere on the revisional side and can set aside 
the order. The learned advocate for the respondent contends 
strongly that the learned Judge had jurisdiction to entertain the 
appeal and to hear it and to di of it. He might have come 
to an erroneous conclusion of law but -he had power to remand 
the case, and accordingly he has neither acted without jurisdiction 
nor has acted illegally or with material irregularity in the exer- 

24 A. L J. R. 83 ° 
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cise of his jurisdiction, and thar therefore the High Court has no 
power to interfere under Section 115. 


As to the scope of this Section also the authorities are not all 
one way. Their Lordships of the Privy Council have recently 
laid down that Section 115, Civil Procedure Code, had,‘applica- 
tion to cases of absence of jurisdiction, refusal to exercise of ju- 
risdiction and illegality or irregularity in the exercise of jurisdic- 
tion. That Section would not be applicable where no i 
of jurisdiction is at all involved (vide Umed Mal v. Chend Me). 

It seems to me that an appellate court has no jurisdiction to 
order a subordinate court which is legally not competent to try 
a suit, to hear it and dispose of it, and that if it does actually or- 
der the subordinate court to dispose of the case it acts without 
jurisdiction and also acts illegally in the exercise of its jurisdic- 
tion. If therefore an order of this kind is passed it is open to be 
revised both under Clause (#) and Clause (c) of Section 115, 
Civil Procedure Code. Section 115 was applied by a Bench, of 
which I was member, in a case which was somewhat similar in 
facts, namely, Kheleri v. Har Prasad’ in which also the plaint had 
been returned by the munsif for presentation to the revenue 
court and the District Judge had set aside that order. We in- 
terfered in revision. In a somewhat similar case, epee v. 
Sri Seetha Rem Chandra Reo’, Wallis, C.J. came to the conclusion 
that the High Court could interfere under the third part of 
Section 115 whereas Sundara Ayyar, J. came to the conclusion 
that he could interfere under the first part but a third Jud 
thoughe that none of the two parts of the Section was applicable. 
It seems to me that in a case of this kind the order of e Judge 
amounts both to an assumption of jurisdiction which was not 
vested in him, namely, to compel a court not com t to try 
a case to hear it, as well as to acting illegally in di ing that 
court to dispose of the suit. The High Court, therefore, has 
power to interfere. It is not necessary to rely on the case of 
C. Rass Alston v. Pitember Das” in which Banerji, J. delivered 
a dissenting judgment. That ‘case, to my mind, is of doubtful 
authority inasmuch as there is a clear distinction between a civil 
court having no jurisdiction to try a suit and the plaintiff not 
having a cause of action or locws standi to maintain it. If in that 
case the munsif had come to the conclusion that the plaintiff had 
no right to sue, the suit would have been dismissed on the merits 
and the plaint would not have been returned for presentation to 
another court. 

The result therefore is thar the mere fact that there was an 
appeal preferred to the District Judge did not cure the initial 

efect that the munsif had ,mo jurisdiction to entertain 
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the suit and did not confer upon the Judge power to direct the 
munsif to dispose of it; and hee the High Court has power 
to set aside the order of the District Judge. í 

I would accordingly answer the first question in the negative 

and the'second question in the affirmative. 
` MuKERJI, J.—This is a reference to a Full Bench to decide 
two questions of law, namely: 

(1) Whether Sec. 269 of the Tenancy Act 1926 is applica- 
ble to a case if the appellate court, on a wrong view of the admis- 
sions contained in the plaint, sets aside an order returning the 
plaint and remands the case to the Munsif’s court for disposal al- 
though the suit was really not cognizable by that Court? 

(2) If Sec. 269 is inapplicable to such a case, whether the 
High Court can/interfere with the order in revision? 

To answer this reference, we have to assume that the suit 
as instituted in the court of the munsif was one not cognizable 
by a civil court, according to the provisions of the Tenancy Act 
of 1926, and further that, in it, no appeal, if the case had been 
tried by a’ revenue court, lay to the civil court. The munsif 
being of opinion that the suit was not cognizable by him direct- 
ed at the plaint be returned to the plaintiff for presentation 
to the proper court. The plaintiff was not satisfied with this 
order and he filed an ap to the learned District Judge. The 
learned District Judge came to the conclusion that the suit was 
cognizable by the munsif. Thereupon he set aside the order 
of the return of the plaint and directed the munsif to take cog- 
nizance of the suit. ` 

The defendant had come up in revision and the two ques- 
tions that have been set forth for our decision have arisen. 


First, it is urged that the fact that the District Judge took 
cognizance of the appeal cured the defect of jurisdiction, if there 
was any; secondly, the District Judge having taken cognizance of 
the case, no application in revision lay and this Court has no power 
to revise the order of the District Judge. See Sub-section (3), 
Sec. 269, Tenancy Act. 

On both the points there is mass of conflicting case-law 
and im view of the fact that my learned brother has noticed 
some of the cases, I do not propose to go into the case-law at all. 
The object of this Bench is to settle the law once for all for this 
court and no useful purpose will be served by examining the con- 
rh opinon It is clear that on both the points much can be 

As regards the first question that has been referred to us, we 
have to see, to start with, what is the meaning of Sec. 268 of the 
Tenancy Act of 1926; for the interpretation to’ be put on Sec. 
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268 would determine the interpretation- to be put on Sec. 269. 
Section 268 reads as follows:— : : SS oh. ee 
When, in a suit instituted in a civil court or revenue court, 
an appeal lies to the District Judge or High Court, an objec- 
tion that the suit was instituted in the wrong court, shall not 
be entertained by the appellate court, unless such “objection 
was taken in the court of: first instance; but the appellate court 
shall dispose of the appeal as if the suit has been instituted in 
the right court. 

The words that require special consideration are, 2. 
in a suit instituted in a civil or revenue court, an appeal lies 
the District Judge or High Court. 

- The question is whether the words “civil or revenue court” 
have any material bearing on the interpretation of this Section 
or whether they are more or less redundant. It will be noticed 
that the Section is talking of appealable suits. Therefore, so far 
as the civil courts are concerned, the small causes court is out of 
contemplation. That being so, a suit can be instituted either in 
a civil court or in a revenue court and there is no third court 
which can take cognizance of it. No ‘suit’ can be instituted in 
a criminal court, which is the only kind of court that is not men- 
tioned in Sec. 268. “In my opinion, therefore, the words “institut- 
ed in a civil or revenue court” have no bearing on the interpreta- 
tion of the Section. The important words are, in my opinion, 

“when, in a suit, an appeal lies to the District Judge or High 
Court”. 

That this interpretation is correct would appear Írom the 
fact that Sec. 230 of the Tenancy Act lays down that except by 
way of an appeal or revision, in respect of suits and applications 

i in the several Schedules, furnished at the close of the 
Act, a ‘civil court is prohibited from taking cognizance. Appa- 
rently, on the provisions of Sec. 230 a conflict of jurisdiction was 
likely to arise. It was to settle the difficulties that might arise 
owing to this conflict of jurisdiction that Secs. 268 and 269 were 
enacted. What the legislature contemplates by Secs. 268 and 269 
is this. Here is a suit, and it may be filed, according as the plaint- 
iff is advised, in the civil court or in the revenue court. A dis- 
pute about jurisdiction may arise. What then is to be done? 
The legislature provides by Sec. 268 that in the case of a suit in 
which, from its nature, an appeal would lie according to the 
provisions of the Tenancy Act, to the District Judge or to the 
High Court, no objection as to jurisdiction shall be taken in appeal, 
unless that objection has been taken in the court of first instance. 
The reason for this rule would be that in certain cases, the civil 
court has jurisdiction to hear the appeal. Where the civil court 
(either the District Judge or the High Court) rightly hears the 
appeal, the initial mistake in the institution of the suit-may be 
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cured, because the appellate court being the court which would 
hear an appeal from civil and revenue courts, sets the matter 
right, On the other hand, there may be suits in which no appeal 
lies under the Tenancy Act to the District Judge or to the High 
Court at all. It is not likely that, in such cases, it was contem- 
plated tHat a decision of an appellate court, which bas no jurisdic- 
tion to bear the appeal, auld Gace the deen an «he ere in- 


* stitution of the suit. 


Lf the contention to the contrary is accepted, the result would 
be, as has been pointed out by my learned brother Sulaiman, J., 
that the safest course for a plaintiff would be to institute his suit 
in the crvil court. When he files a suit either before a munsif or a 
Subordinate Judge, an appeal would go, as a matter of course, to the 
District Judge or to the High Court and, then, no question 
of jurisdiction would be allowed to be urged, and even if it be 
heard, the suit can never be thrown out on the ground of want 
of jurisdiction. I would not lay much stress on the argument of 
expediency. I would like to look at the Section in the light of the 
entire frame of the Act of 1926. It is not necessary to repeat 
what I have said. I, however, lay emphasis on the point that the 
Act itself divides the suits, with which it deals, into several classes 
and for some cases it provides the civil court as the appellate 
court. In other cases, the appellate courts are the Collector or the 
Commissioner. It was therefore necessary to mention in Sec. 230 
that of the suits of which cognizance had to be taken by the re- 
venue court, no other court should take cognizance, except by 
way of appeal or revision. In Sec. 268, it follows, the reference to 
suit is to the nature of the suit and to its character and not to the 
fact where it has been instituted. 


If I am right in this view, it follows with regard to Sec. 269, 
that the District Judge or High Court would properly exercise 
jurisdiction only where, having regard to the nature of the suit 
and to its character, an appeal is provided for in the Tenancy Act 
itself, as lying in their court. 

We have assumed, for the purposes of the reference, that from 
the nature of the suit, no appeal would lie to the civil court from 
the decision of the revenue court. ‘That being the case, the District 
Judge would not be in a position to pass an order contemplated by 
Section 269 of the Tenancy Act. In this view the order of the 
District Judge, as to what court should try the case, is open to ques- 
tion in appeal or in revision. 

My answer, therefore, to the question No. 1 is that Section 
269 is not applicable to a case where the suit is initially cognisable 
by a revenue court and in which under the provisions of the Te- 
nancy Act no appeal is provided for to the civil court. 


I now come to the second question which relates to the juris- 
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diction of the High Court to interfere, 

The munsif having held that he had no jurisdiction an appeal 
was filed to the District Judge by the plaintiff and the learned 
Judge held that the munsif had jurisdiction. It is contended be- 
fore us that the District Judge in hearing the appeal acted within 
his jurisdiction and therefore Section 115 of the Civil Procedure 
Code has no application. Clause (#) of Section 115 states as one 
of the cases in which the High Court can exercise revisional juris- 
diction, 

where a subordinate court appears to have exercised a jurisdic- 
tion not vested in it by law. 


There can be no,doubt that in this particular case, the Dis- ` 


trict Judge, if the suit had been filed before him, would not have 
been competent to exercise jurisdiction and could not try the suit. 
The argument that has been advanced on behalf of the plaintiff, 
the respondent before us, is that although the District Judge him- 
self could not exercise the jurisdiction and hear the suit, if it had 
been instituted in his court, he having directed the munsif to yo 
on with the suit and to try it, the High Court is powerless to in- 
terfere, In other words, if the District Judge, who is the principal 
court of original civil jurisdiction,- himself had taken cog- 
nizance of the suit, we would interfere on the ground that he was 
exercising a jurisdiction not vested in him. Yet, if he directs a 
subordinate court to do what he himself could not do, we have 
no power to interfere. This is a very anomalous position and 
certainly is a position which could not have been allowed by the 
legislature. When we interpret an Act we are entitled to see what 
was the mischief contemplated and to the correction of which the 
rule of law was directed. This was held in the case of Davies v. 
Kennedy by Christian, L. J. Although the actual decision in 
the case was upset by the House of Lords later on this dictum of 
Christian, L. J. was never taken exception to. We find that, 
Section 115, C. P. C. is a remedy given to the High Court to apply 
aa etd mistakes as to jurisdiction. When a court 
trying a suit no jurisdiction, it is necessary that the mistake 
should be corrected as speedily as possible. We must, therefore, 
take it that we have jurisdiction to correct a District Judge, if he 
sat as the principal court of’ original civil jurisdiction. We have 
also an authority within Section 115 of C. P. C. to correct 
him, when he, the District Judge, sitting as an appellate court 
directs his subordinate court to do what he himself could not do. 
I take it that in thus reading Clause (¢) of Section 115 of the 
Code of Civil Procedure, I am interpreting it in its true spirit. 

Coming to authorities, I find that except in a few cases which 
are comparatively small, this jurisdiction has been exercised by the 
High Court in a large number of cases. The Allahabad High 

i e [1869] L R 3 Eq 691 

56 


1242 HIGH COURT [1930] 


Court in a Full Bench case, decided by five Judges 
(Badami Kuer v. Dinu Rait), interfered where there had been 
an appeal to the District Judge. The same view was taken in 
Vuppulari v. Sri Kanchumarti®, Visvanatb v. Rembbat*, 
Zamiran v. Fateb AIP” and lastly in this Court in Abdul Hakim 
v. Mukdrram Ali’. 


I have no doubt as to the jurisdiction of this Court and I 
would therefore answer the second question in the affirmative. 

NIAMATULLAH, J.—I agree with my learned colleagues in 
answering the first question in the negative and the second in the 
affirmative, and would make a few observations of my own in 
support of the conclusions they have arrived at. 


Seotions 268 and 269 of the Agra Tenancy Act (No. III of 
1926) should, in my opinion, be read with other sections of that 
Act, specially Section 242, which provides for appeals in certain 
cases lying to the District Judge and not on che revenue side. 
Those cases are specified in Group A of the Fourth Schedule 
appended to it. Reading Sections 268 and 269 with Section 242. 
and the particulars of suits in Group A of the Fourth Schedule 
the language employed in Section 268 should present no difficulty. 
To bring out the substance of its material part it may be para- 


phrased as follows:— 


If in a suit, whether instituted in a civil or revenue court, 
the forum of appeal is necessarily the court of the District Judge 
or the High Court and.an objection that the suit was instituted 
in the wrong court was taken before the court of first instance, 
the appellate court may direct the trial of the suit either “by the 
civil or the revenue court subordinate to it. 

Section 268 applies only to cases in which, if rightly insti- 
tuted in civil or revenue court, an appeal lies to the District 
Judge according to law and cannot, consistently’ with other 
provisions of the Act, apply to suits wrongl instituted in a 
civil court in which if rightly instituted in the revenue court, 
an appeal would have lain on the revenue side. I base the 
above view on the context in which the words “instituted in 
civil or revenue court” occur if Section .268 some such word 
as “whether” being understood before “instituted”. I also base 
it on the expression “appeal lies to the District Judge” which 
implies that the law provides for an appeal to the District Judge 
in either case. - 

I would like to notice an argument which appealed to the 
learned Judges who decided Naubat Singh v. Baldeo Singh. Re- 
ferring to Section 177 (1) of the Tenancy Act (No. I of 1901), 
which corresponds to Section 242, Sub-section (3) (b) of 

™ L R 7 AlL 111 . I, L. R. 39 Mad. 195 (F.B) 
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Act No. II of 1926 and which provides for'an appeal to the Gm 
District Judge from the decree of an Assistant Collector of the Iso 
first class or of a Collector in all suits except suits under Chap- — 
ter XI in which a question of jurisdiction has been decided and is ae a 
in issue in appeal, the learned Judges expressed the opinion that 5a 
in a suit instituted in a civil court in which a question ‘of juris- Tmzuxw 
diction was raised in the first court and in the court of the District "°4™! 
Judge, he is empowered to act under Section 269 (Section 197 ° Numai- 
Act I of 1901), the argument being that a question of juris- lsb, J. 
diction having been raised the suit becomes one in which an 
_ appeal necessarily lies to the District Judge. With the utmost 
respect I would point out that the view so widely expressed in 
that case is not borne out by the provisions of Sections 242 and 
269. If a suit is instituted in a revenue court and the question 
of jurisdiction is raised, it is perfectly correct to say that an ap- 
peal lies to the District Judge, if such question is decided by the 
revenue court. But where a suit is instituted in a civil court and 
the defendant raises a question of jurisdiction to the effect that 
the suit lies not in the civil court but in that revenue court I do 
not think the provisions of Section 242, Sub-section (3) already 
referred to can be invoked so as to make Section 269 applicable, 
because if the suit had been instituted in the revenue court, an 
objection raised by the defendant in the civil court would in the 
very nature of things not exist. We are not justified in assum- 
ing that if the suit been instituted in the revenue court, the 
defendant would have maintained the contrary of what he did in 
the civil court. a 

Sections 268 and 269 are intended to apply to a class of 
suits which lie on the border line between thoee clearly cognizable 
by revenue court and those cognizable by a civil court. For 
such suits a common court of appeal has been provided for and 
its order as regards the court which should try it on remand 
is made final. 

On the second question, while I do not differ from the view 
expressed by my brother Mukerji, J. that Section 115(s), C. P. 
C. applies to the circumstances of this case, I am of opinion.that 
Clause (c) of that Section is more appropriate. It cannot be 
disputed that the District Judge had a perfectly good jurisdiction 
to hear the appeal preferred in his court. It is equally undeni- 
able that one of the ways in which he could decide the appeal 
before him was by remanding the case. So far no illegality or 
irregularity can be attributed to his decision. It is only in the 
view that he took of the question of jurisdiction that he should 
be considered to have been in error. He held wrongly that the 
Suit was maintainable in the ‘civil court. Acting on that 
erroneous view as to jurisdiction he passed his order of remand 
in deciding the*ap I think that the learned District Judge s 
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exercised a jurisdiction vested in him illegally—illegally because 
he directed the civil court to hear a case which it had no juris- 
diction to hear. 

As I have already said, I am not prepared to controvert the 
view thtgt his order, looked at from another standpoint, can be. 
considered to be one without jurisdiction. He had no jurisdic- 
tion to direct the munsif to try a suit which is within the ex- 
clusive jurisdiction of the revenue court. It appears to me that 
Clauses (a) and (c) of Section 115 of the Civil Procedure Code 
overlap each other in a number of cases, so, that the circum- 
stances of a particular case may make both of them applicable. , 

By THe Courr—Our answer to the first question is in the 
negative and the second question in affirmative. 

Let this case accordingly be sent to the referring Bench. 

[On receipt of the Full Bench decision the Division Bench 
allowed the revision, set aside the order of the District Judge 
and restored that of the court of first instance, the defendant 
having his costs throughout. ] 

Reference answered 


AIDAL SINGH AND OTHERS (Plaintiffs) 
verses 
KHAZAN SINGH AND ANOTHER (Defendants) * 


Civil Procedure Code (Act V of 1908), Sec. 60—Property of. agricul- 


turist—Not attechable in execution of a decree—Civil Procedure 
Code, Sec. 11—Res judicata—Objection by judgment-debtor to 
attachment under Sec. 60, C. P. C. dismissed—Property sold—Sub- 
sequent suit by judgment-debtor’s sons on the ground that property 
ancestral and not attachable. 


The provisions of Sec. 60 of the Civil Procedure Code are im- 
perative and prohibit the attachment and sale of the property of 
an agriculturist in execution of a decree. 

An order dismissing an objection of the judgment-debtor 
that his property could not be attached and sold as he was an 
agriculturist cannot operate as res judicata in a subsequent suit 
by the sons of the judgment-debtor impugning the sale and at- 
tachment on the ground that the property was ancestral. The 
rule that’ in 2 joint Hindu family, a father, when he sues or is 
sued, represents his sons in the litigation, is not applicable to 
such a case. 

SECOND APPEAL from a decree of Basu BHaGwaN Das, 
Subordinate Judge of Meerut, reversing a decree of Banu 
RANDHIR SINGH. 


*S. A. 1366 of 1928" e 
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N. P. Singh, Bhagwati Shenker and L. M. Benerji for the 
appellants. ‘i ot 

S. N. Gupte for the respondents. é 

The Court delivered the following judgment:— 


i This appeal raises a rather novel question of law. ‘She facts 
are simple and these. Khazan Singh obtained a decree for money 
on foot of a promissory-note executed by one Bhagwana in his 
favour. Bhagwana is an agriculturist. In execution of this decree 
his house and enclosure were attached. His brother objected to 
the attachment of the entire property, and at his instance one- 
` half was exempted from attachment. Bhagwana himself raised 
the plea that he was an agriculturist, and under the provisions 
of Section 60 of the Civil Procedure Code the property was not 
liable to attachment and sale. Unfortunately for him and his 
sons, there was a default in the prosecution of the objection by 
Bhagwana and the objection was dismissed. The prope oe 
been sold and has been purchased by the decree-holder 
Singh, himself. 


Soon after the sale, ihe theese saanok Bhagwana and his wife 


instituted the suit out of which. this appeal has arisen. The 
laintiffs’ case was that the house and the gher (half share be- 
nging to Bhagwana) was an ancestral property in the father’s 
hand and, being an agriculturist’s house and appurtenance there- 
to could not be attached and sold in execution of the decree. 
They accordingly asked for a declaration that the sale was null 
and void and was not binding on the plaintiffs. 

Khazan Singh defended the suit and he denied the state- 
ment made in the plaint that the property was ancestral, but no- 
where further in his written statement, he stated specifically that 
the property in suit was the self-acquired property of Bhagwana. 
The plaintiffs had taken exception to the decree on the ground 
that no debt: really existed. On this point the rejoinder of 
Khazan Singh was that he did lend money and the decree obtain- 
ed. by him was a lawful one. 


No issue was framed in the court of first instance as to 
whether the property was ancestral. The other issues that were 
framed related to the consideration of the promissory-note, and 
were whether the suit was barred by Section 11 of the Civil Pro- 
cedure Code and Section 47 of the same Code, whether the 
plaintiffs were bound by the acts of Bhagwana, whether the 
house was exempt from attachment and sale and whether the mo- 
ther had a right of residence in the house. 

The court of first instance decided all the points except the 

uestion of consideration in favour of the plaintiffs It held 
t there was good consideration for the promissory-note, but 
it held that thee property was not liable to be attached and sold 
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in-execution of the decree, ia ae the P rty of an agriculturist. 
The mother’s claim was K de ground that she had 
no interest. f 


The defendant No. 1 appealed and his appeal succeeded. The 
learned’ Subordinate Judge was of opinion that the order dis- 
missing Bhagwana’s objection to the attachment of the property 
was binding on the sons and, therefore, they were precluded from 
maintaining the suit. 

In this Court it has been urged that the plaintiffs are not 
bound by the order dismissing the objection of Bhagwana and 
that their suit should have been decreed by the lower appellate 
court as well. 


Before entering into the discussion of the merits of the case 
we find that there was ample evidence on the record to show that 
the gher and the house were ancestral properties in the hand of 

hagwana. Two witnesses on behalf of the plaintiffs have sworn 
i de fact. They were not cross-examined on the point and 
Khazan Singh himself in his own evidence did not state that the 
property was not ancestral. We are thus relieved from remit- 
ting an issue as to the character of the property. 

The property in suit being ancestral, the sons have an in- 
terest in the property by right of their birth. The plaintiff 
No. 4, that is to say; the wife of Bhagwana, has no personal in- 
terest in the property, although in the case of a partition among 
the father and the sons she would be entitled to a share. 


Now the question is whether the present suit is maintain- 
able. The order dismissing Bhagwana’s objection to the attach- 
ment‘ cannot operate as res judicata against the plaintiffs. There 
is no decision one way or the other as to bre the property 
attached did or did not belong to an agriculturist. That 
question was never decided. There being no decision, the order 
merely dismissing the objection cannot operate as res judicata 
on the ground that a decision has been obtained against the father 
and the father represented the sons in the objection case. Further 
the property being ancestral, the sons have a right to assert their 
claim to it even as against the father. We do not think that the 
case comes within the purview of the Full Bench rulings of this 
Court where it has been beld that a father in a joint Hindu 
family, when he sues or when he is sued, represents his sons in the 
litigation. 

The next question is whether in the circumstances of the 
suit the claim is maintainable. It is clear that the sons, as such, 
are bound to pay their father’s debt. If the property in suit 
were saleable, on the finding that there is no taint in the debt 
incurred by the father, the property would have been liable 
to be taken in execution. An attachment and sale of the pro- 
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perty is prohibited by law. Even if an objection had not been 
taken in the execution department by Bhagwana, if the court 
had otherwise become cognizant of the fact that the property 
attached was the house of an agriculturist, it would have been its 
duty to withdraw the attachment. This follows from the very 
language of Section 60 of the Civil Porcedure Code. «It runs 
as Plai ‘ 

Provided that the following particulars shall not be liable to 

such attachment or sale. 

We take it that this is imperative and it prohibits the court 
from levying execution over the properties detailed in the Sec- 
tion under the Proviso. 

The sons not being parties to the execution proceedings 
could not appear before the executing court and raise the ob- 
jection. Their remedy, therefore, if any exists, must be by way 
of suit. We are of opinion thet the plaintiffs have a remedy for 
the simple reason that they have interest in the property, and 
the property is of such a2 nature that it could not be attached. 
and sold in execution of a decree howsoever binding it might be 
on the judgment-debtor. 


In the result the suit should have succeeded in the lower 
appellate court as well. We allow the appeal, set aside the 
decree of the court below and restore the decree of the court of 
first instance. The costs here and in the court below will be 
paid by the defendant No. 1 to the plaintiffs. 

Appeal allowed 


BANDHU PANDEY (Defendant) 
versus 
GAURI DAT PANDEY and orHers (Plointiffs)* 
Provincial Small Cause Courts Act (IX of 1887), Schedule Il, Article 
35 (#)—Snit for damages for removal of fruit end cutting trees— 
No allegation in the plaint tbat the defendant acted with criminal 
intent—Suit cognizable by small cense court. - 

The plaintiff instituted a suit for damages for removing fruit 
and cutting trees in the small cause court. There was nothing 
in the plaint to indicate that the defendant acted with such 
knowledge or intention as would constitute an offence under 
Chapter XVII of L P. C. Held, that the suit was cognizable 
by the small cause court. Reghubsr Days! v. Mulwe, 25 A. L. 
J. R. 287 applied. 

APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the HON’BLE MR. JUSTICE ASHWORTH. 


k *L, P. A. 163 of 1929 


` 


Mormyr, J. 
Bennet, J. 
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Mukbtar Abmad for the appellant. 
B. Malik for the respondent. 


The Court delivered the following judgment:— ; 


This is a Letters Patent appeal by the defendant against 
a judgrhent of a learned single Judge of this Court accepting 
the appeal of the plaintif and remanding the cas for decision 
on the merits. In Letters Patent appeal orally an objection has 
been taken that no second appeal lay to this Court, because the 
suit was one of a nature cognizable by a small causes court and 
the amount or value of the subject-matter did not exceed Rs.500 
and therefore under Section 102 of the Civil Procedure Code, 
no second appeal lay. The suit was brought by the plaintiff as 
a mortgagee under a usufructuary mortgage which embraced 
certain jungle land on which trees and Dak jungle grew and the 
usufructuary mortgage also embraced an occupancy tenancy. 
The plaintiff sued for damages for cutting the Dak jungle and 
removing fruit of the trees by the defendants and the amount 
claimed was Rs.50 on each count, in all Rs.100. There was 
nothing in the plaint to allege that the defendants acted with 
any criminal intention and it merely set forth that the defend- 
ants cut the Dak and took away the fruits. The written statement 
pleaded that the plaintiff had no concern with the jungle lands 
and that the defendants were entitled to act as they did. 


It is argued that this case was excluded from the jurisdic- 
tion of the small causes court because of Article 35 (#), Second 
Schedule, Small Cause Court Act. This states that jurisdiction of 
the small causes court does not lie in ° 

a suit for compensation for an act which is, or, saye for the pro- 
visions of Chapter IV of the Indian Penal Code, would be, an 
offence punishable under Chapter XVII of the said Code. 

The question therefore is whether this suit was for com- 
pensation for an act which would be punishable as theft, etc., 
under Chapter XVII of the Indian Penal Code. There was 
nothing in the plaint to indicate that the defendant acted with 
such knowledge or intention as would constitute an offence under 
Chapter XVII of the Indian Penal Code. 


It was argued by the learned counsel for the plaintiff that 
we ought to have regard to the evidence in the case in addition 
to the pleadings in his plaint. We do not accept that proposi- 
tion, but in any case it has not been shown that it was establish- 
ed by evidence in the case that the defendant acted in any manner 
which would deprive the small causes court of jurisdiction to try 
the suit. In actual fact the suit was filed on the regular side in 
. the court of the Munsif and was decided as a re suit and 
dismissed and the plaintiff brought an appeal before the lower 


appellate court. . . 


e 
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The matter of how far suits of a similar nature are ex- 
cluded from the -jurisdiction of the small causes court by 
Article 35 (i#) of Schedule I has been considered in`a number of 


jaaa Of thes rulings, we would refer to one of the latest . 


Regbubar Dayal v. Mulwa. In that ruling it was 
Se sat gees: removing fruit or cutting trees undef a bona 
fide clainy of right, or as a result of a dispute, was not necessarily 
criminal offence and that a suit for com tion for such act 
would lie in the court of small causes. present case is very 
similar and we consider that the present case could have lain in 
the court of small causes. Accordingly no appeal lies to this 
Court in view of the provisions of Section 102, Civil Procedure 
Code. 

It was urged that this Court might take cognizance of the 
matter in revision under Section 115, Civil Procedure Code. 
But the learned single Judge has not p to deal with the 
matter in revision and what we are called upon to decide is 
whether a second appeal lay to this Court. We consider that no 
second appeal lay to this Court and accordingly the judgment of 
the learned single Judge was a judgment passed without juris- 
diction. We therefore allow this Letters Patent appeal and we 
set aside the judgment of the learned single Judge of this Court 
and restore the decree of the lower appellate court dismissin the 
suit of the plaintiff. In the circumstances each party pay 
their own costs in the two hearings in this Court. 

Appeal allowed 


HAR SARAN DAS (Plaintiff) 
VETSHS 
HARBANS SINGH AND oTHers (Defendents)* 


U. P. Land Revenue Act (III of 1901) Sec. 4(12) («)—Plenting of 
grove on sir lend—Does not result in sir lend losing its character. 


The planting of a grove on a sir land does not result in the 
sir land losing its character of sir. 
APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLE Mr. Justice DALAL. 
M. L. Agerwale for the appellant. 
Haribens Sabai for the respondents. 
The judgment of the Court was delivered by 
BENNET, J.—This is a Letters Patent appeal by the plaintiff- 
zamindar against a judgment of a learned single Judge of this 
Court upholding the dismissal by the lower appellate court of the 
tL Be A. 69 of 1929 
157 
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plaintiff. The plaintiff sued for damages for cutting certain trees 
on plot No. 249|1 which is within the zamindari of the plaintiff. 
The transactions in regard to this number are as follows. In the 
settlement of F. 1278 (1871 A.D.) the number 249 was recorded 
as a sir of Bahadur Singh, a co-sharer, and it is not argued that that 
entry wis incorrect. There was no entry that the land at that 
time was grove. The land has still been recorded as sir and comes 
within the definition of sir in Section 4(12) (e) Act I of 1901 
(U. P. Land Revenue Act), which is 

land recorded as sir in the last record of rights framed before the 

commencement of this Act and continuously so recorded since, 

or which but for error or omission would have been so continuous- 

ly recorded. 
The next transaction in regard to this land is an auction sale on 
January 20, 1921, on a decree passed against Bahadur Singh pro- 
prietor. On this decree the entire zamindari share of Bahadur 
Singh was sold, and it was purchased by one Ajudhia, who subse- 
quently sold it to the plaintiff. Subsequent to that sale on July 
1, 1925, Bahadur Singh sold his exproprietary tenancy in this grove 
to the defendants 1 and 2. The question is whether the defendants 
1 and 2 by this purchase from Bahadur Singh acquired the right 
to cut the trees in this grove. 

The only argument which has been addressed to us on Letters 

Patent appeal is the first ground in the memorandum of appeal, 

because the character of the land ceased on its conversion into 

a grove, and Bahadur Singh did not become an exproprietary te- 


nant. 

It is argued on behalf of the appellant that with the plansing of 
a grove the land lost its character of sir. “This argument is founded 
upon the fact that in Act II of 1901 land is defined as land let 
or held for agricultural purposes. But this definition of land is 
not found in Act IM of 1901 in which occurs the definition of 
sir. No authority has been shown to us for the proposition that 
the planting of a grove on a sir land results in the sir land losing 
its character of sir. Reference was made to Bhagwan Din v. 
Pieri Lal, but in that ruling it was held that the land in question 
though entered as a sir in the F. 1305 settlement was wrongly 
entered as the persons then holding the land were not proprietors. 
Accordingly that ruling is no Ae whatever for the propo- 
sition in question. Reference is also made to a ruling of their 
Lordships of the Privy Council in Kesho Prasad v. Sheo Pargash 
Ojba. In this it was held that a grove is not land held for agri- 
cultural purposes within the meaning of the Agra Tenancy Act. 
It has no bearing on the question before us. 

We consider that the decree of the lower appellate court 
was correct, and accordingly we dismiss the Letters Patent appeal 
with costs. f 
i Appeal dismissed 
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BABU RAM (Plaintiff) 
Versus 5. 
RAM NARAIN ann orHers (Defendants) * 

Agra Tenancy Act (Act II of 1501), Sec. 95—Sxit filed by xeminder 
for a declaretion that on the death of the tenant the bolding lapsed 
to bim—Suit cognizable by civil conrt—Section 95 inapplicable. 

A zemindar filed a suit before Act IN of 1926 came into ope- 
ration, asserting that the tenancy of an occupancy holder, on 
his death, lapsed to the zemindar as there was no successor. 
Held, such a suit is governed by the provisions of the N.-W. P. 
Tenancy Act of 1901 and not by Sec. 122 of Act II of 1926 
and as it was not open to the land-holder to ask for a declaration 
under Sec, 95 of the old Tenancy Act, the suit was cognizable 
by the civil court. $ 

Jagannath v. Balwant Singh, 20 A. L. J. R. 570 distinguished. 

SECOND Apprat from a decree of MAULVI TUFAIL AHMAD, 
Subordinate Judge of Etawah, confirming a decree of Basu 
RAGHUNANDAN Saran, Munsif. 

Narain Prasad Asthena for the appellant. — - 

R. C. Ghatak and A. M. Gupte for the respondents. 

The judgment of the Court was delivered by f 

MuxerJji, J.—This appeal raises the vexed question of juris- 
diction, viz., whether the civil court or the revenue court ould 
take cognizance of this case. 

Tbe pinan who is the zamindar of the entire village, 
brought the suit out of which this appeal has arisen in the court 
of the Munsif of Etawah on the allegations that one Ram Din 
Brahman was the occupancy tenant of certain lands specified in 
the plaint, that he died without any issue and without having 
made any adoption, that the defendants Nos. 2 and 3 set up the 
defendant No. 1, son of the defendant No. 2, falsely as the adopt- 
ed son of Ram Din with the idea that the occupancy holding should 
go to those defendants and that as a matter of fact there was 
no such adoption. The plaintiff accordingly asked for a declara- 
tion that Ram Din died without having made an adoption and 
that the alleged adoption was a mere fiction. 


The defence was several and among these one was that the 
suit was not cognizable by the civil court, as the defendant 
No. 1 was a tenant of the plaintiff. 

The first court dismissed the suit on the merits holding, 
however, that the suit was cognizable by the civil court. The 

° *S. A. 771 of 1928 


Com 


1930 
Mey 9 
Muxmyi. J. 
Bors, J. 


Mukerji, J. 


we 


fc 
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plaintiff went in appeal, but the respondents contended in the 

isso Appellate court that the Munsif was wrong in taking cognizance 

P1. of the suit. This argument found favour with the learned ap- 
Banu Ram pellate Judge, and he by his decree dismissed the suit holding that 
Ram’ Naum it Was Apt cognizable by the civil court. We might point out 
here that if the learned Subordinate Judge was of opinion that 
Mukeist,J- the suit was not cognizable by the civil court, the proper order 
° to make was to return the plaint to the plaintiff for presenta- 
tion to the proper court and not to dismiss his suit. 

The plaintiff has come in second appeal and his conten- 
tion 'is that the learned Judge of the lower appellate court was 
wrong in holding that the suit was not cognizable by the civil 
court. 

The learned Subordinate Judge has cited the case of Jagan- 
natb v. Balwant Singh! and Section 122 of Act I of 1926 as 
authorities for his opinion. When the suit was filed, Act I 
of 1926 had not yet been placed on the statute book and it 
cannot, therefore, be said that the plaintiff was bound to follow 
the procedure laid down in Section 122 of that Act. Whether 
the suit was cognizable by the civil court or not must be 
judged by the provisions of the N.-W. P. Tenancy Act of 1901. 

As regards the case quoted, it has no application whatso- 
ever. In that case the plaintiff admitted that the defendant 
was his tenant, but all that he disputed was the class of tenancy. 
His contention was that the defendant was only a non-occupancy 
tenant and not an occupancy tenant as the defendant claimed 
to be. That case, therefore, does not govern the preserft case. 

Coming to the provisions of the Act of 1901 we find that 
there is only one section which deals with a declaration as to 
the nature of tenancy and it is Section 95. It begins by say- 
ing:—“At any time during the continuance of a tenancy” and 
goes on to provide that under those circumstances a landholder 
or a tenant may sue for obtaining certain declarations. The 
first thing that is required for the application of the Section is 
that the tenancy should be in continuance. In this case the 
landholder asserts that the tenancy has come to an end on the 
death of Ram Din, and there being no successor, it has lapsed to 
him, the sole zamindar. In the circumstances it was not open 
to the landholder to go to the revenue court and to ask for a 
declaration under Section 95 of the Act. ‘There being no other 
provision, under which the plaintiff could go to the revenue 
court, he was obliged to come to the civil court, the only other 





court available. 
We hold, therefore, that the plaint was cognizable by the 
civil court. 
7 There is one point and it is this. The defendant pleaded 


20 A. L J. R 570 
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that he was a tenant of the plaintiff. The sole question thar Gm 
was raised by the suit was whether the defendant by virtue of his Gane 
alleged adoption became or not a tenant of the plaintiff in place 

of Ram Din. Section 202 of the Tenancy Act of 1901 P Baru R Ram 
Section 273 of the Act of 1926 provide the procedure as,to such Raw D Nina 
cases. They both lay down that where a suit is instititted in 
civil court in respéct of agricultural holding and that the de Makerp, J. 
fendant pleads that he is a tenant of the plaintiff, the prescrib- e 
ed rules are to be followed. Under Section 202 the procedure _ 
is that the civil court would direct the defendant to institute 
in the revenue court a suit within three months of the order to 
obtain a declaration as to his (defendant’s) status as a tenant. 
Section 273 of the Act of 1926 directs that the court shall 
frame an issue on the question of tenancy and shall remit that 
issue to the revenue court for determination. The learned 
Munsif had the case before him before the Act of 1926 came into 
operation and should have followed the provisions of Section 202 
of the Tenancy Act of 1901 when he came to frame issues. Now 
that we have to direct him to follow the proper procedure, 
we have to follow the provisions of Section 273 of the Act of _ 
1926, because it is a mle of procedure alone. It has been held 
in this Court on numerous occasions that after the Act of 1926 
came into force, Section 273 should be applied and not Sec- 
tion 202 of the old Act. 

Following this procedure, therefore, we set aside the decree 
of the court below and also the decree of the court of first in- 
stance,and remand the suit to the court of the Munsif. We direct 
him to follow the procedure laid down in Section 273 of Act 
II of 1926, to frame an issue as to the tenancy of the defendant 
and to send it to the revenue court for determination. In sub- 
sequent proceedings he will follow the rule laid down in tiy f 
same section. 

Costs here and hitherto will abide the result. 

Decree set aside 


Suit remanded 
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HAZARI SINGH (Plaintif) 
* versus 
JHUNNA SINGH anp oTHers (Defendants) * 

Civil Procedure Code, Sec. 11—First suit in Munsif’s Court—Snit, under- 
valued—Second suit in Subordinate Judges Court—Suit correctly 
valued and within the cagnizence of the Subordinate Judge—Second 
suit not barred res judicata—Civi Procedere Code, Sec. 11— 
Res judicata—Title set up in previons snit differing from title set 
np in subsequent suit. 

Where the valuation of the present suit was found to be correct 
and was rightly instituted in the Court of the Subordinate Judge, 
and the former suit had been undervalued and instituted in the 
Court of the Munsif, beld, that the former suit did not operate 
as res judicata. Tamiz-un-nisse Bibi v. Syed Mobemmad Husain, 
25 A. L.'J. R. 1035 distinguished. 

In the first suit the plaintiff claimed a certain property on 
the death of the widow as a reversioner to the estate and the 
suit was dismissed on the ground that the widow was the abso- 
lute owner. In the second suit. the plaintiff claimed the pro- 
perty as one of the heirs of the widow. Held, that in the second 
suit the plaintiff was not litigating under the same title. 

APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the Hon’stz Mr. JUSTICE ASHWORTH. 

B. Malik and Mansur Alem for the appellant. ‘ 

M. L. Agarwala and Mukhtar Abmad for the respondents. 

The judgment of the Court was delivered by 

MuKERJI, J.—This is an appeal against a judgment of a learn- 
ed single Judge of this Court, who gave effect to the plea of res 
judicata in second appeal and dismissed the plaintiff’s suit. 

It appears that the plaintiff claimed a share in a certain pro- 
perty. He instituted two suits. In the first suit he stated that 
the property belonged to one Kauleshar, that on his death the wi- 
dow, Mst. Kali Kunwar, was in possession as a Hindu widow, 
and that on her death as a reversioner to the estate of Kauleshar 
he was entitled to the property. The suit was filed in the court 
of the munsif of Azamgarh and was dismissed on the sole ground 
that the property did not belong to Kauleshar but had belonged 
to Kali Kunwar who was the absolute owner of the property. 

Thereupon the plaintiff instituted the suit out of which the 
present appeal has arisen on the allegation that he was one of the 
heirs of Kali Kunwar and he was entitled to a share in the pro- 

*I. P. A. 59 of 1929 ° 
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perty. The present suit was filed in the court of the Subordinate &Y= 
Judge of Azamgarh. : . . 1930 

l The lower appellate court has found that the valuation of 5.05 swan 
the present suit was a correct one, that the former suit had really v. 
been undervalued and should not have been filed in the court of abel 
the Munsif of Azamgarh. On this ground he held that tHe former ia 
suit did not operate as res judicate and decreed the plaintiffs claim Mukerji, J. 
partially. : s 

On second appeal the learned single Judge of this Court ap- 
plied the case of Temiz-un-nisse Bibi v. Syed Mobammad Husain’, 
and held that the former judgment did operate as res judicata al- 
though the present suit was properly valued and it was not within 
- the cognizance of the Banik In Letters Patent appeal two points 
have been raised. The first point is that in the second suit the 
plaintiff was not litigating under the same title and secondly that, 
the former judgment was delivered by a court which was not 
competent to ake cognizance of the second suit. 

In our opinion, both the points have force and the appeal 
must be decreed. 

The former suit, as already stated, was based on the ground 
that the property belonged to Kauleshar. It was found that it 
did not belong to Kauleshar but to somebody else. The plaintiff 
then says that he is also an heir to that somebody else, namely, 
Mst. Kali Kunwar, and he brings his suit. In the second suit, 
therefore, the plaintiff is not litigating under the same title. His 
suit would, therefore, be maintainable, and the former judgment 
would*not operate as res judicata. The learned counsel for the 
appellant has relied on the case of Kanbaiya Lal v. Ashraf Kher. 
That judgment supports the appellant’s contention. 


On the second point also -we think the appellant ought to 
succeed. It is true hac in the former suit the valuation was put 
on the property by the plaintiff himself. But in the matter of 
jurisdiction theré cannot be any estoppel simply because the plaint- 
iff undervalued his suit:- There was the defendant to point out 
that the suit had been undervalued. It is the finding of fact in 
the present litigation that the value of the second suit exceeded 
Rs.1,000 and, therefore, it could not be taken cognizance of by 
the munsif. In the case relied on by the ‘learned single Judge 
the converse proposition was held to be correct. It was held that 
by exaggerating the value of the second suit a party could not 
get rid of the application of the rule of res judicata. ‘That is a 
perfectly sound judgment, if we may say so with respect. In 
that case it appears that the value put on the property was some- 
thing more than the value of the former suit The former suit 
was within the cognizance of the munsif and the munsif had juris- 
125 A LJ."R 1035 ` ' Y. L R. 46 AlL 230 ° 
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Cmm diction upto Rs.1,000. In the second suit the valuation put was 
Iso  Rs.1,350 and the learned Judges found that the later valuation 
—— was arbitrary. That being their opinion, the learned Judges, right- 
PAART SEE ly, held that by giving an arbitrary value to the second suit the 
Juomma Operation of the judgment of the first suit could not be got rid 
SINGH of. ° : 

Mukerji, J. On both points the appeal succeeds. We allow the appeal, 
e set aside the judgment of this Court and restore the decree of the 
lower appellate court. The appellant will have his costs at both 

hearings in this Court. 
Appeal allowed 


Crm. - RAMA SHANKAR anD aANoTHER (Defendants) 

‘aie VETSHS 

T JANKI PRASAD (Plaintiff) * 

1E Civil Procedure Code, Sec. 100—Second Appesl—Court below refuses 


SEn, J. to extend the period of limitation under Sec. 5, Limitation Act— 
Deeks No point of lew involved. 
WLLaH, J. ; 


Where the Court below exercises its discretion properly and 
refuses to extend the pa of limitation under Sec. 5, Limita- 
tion Act, no point of law is involved under Sec. 100, Civil Pro- 
cedure Code. r 

SECOND APPEAL from a decree of Basu Ram CHANDRA SAX- 
SENA, District Judge of Bulandshahr, confirming a decree of A. R. 
Kiwwar Esq., Assistant Collector Ist Class. 

Penne Lal for the appellants. 

G. Agarwala for the respondent. 

The Court delivered the following judgment:— , 

The facts of the case which have given rise to this 
appeal are set forth in the judgment ‘of the lower ap- 
pellate court and need not be recapitulated. A decree for profits 
was passed against the appellant by the revenue court on October 
30, 1926. An appeal was filed in the court of the District Jud 
on January 17, 1927. Ex facie the appeal was time-barred. The 
lower appellate court dismissed the appeal on the ground of limita- 
tion. It is contended before us that the lower appellate court has 
erred in computing the period of limitation having regard to the 
provisions of Section 12, Sub-section (2) of the Limitation Act. 
It is not necessary to examine this contention in detail because we 
are clearly of opinion that even upon computing the period of 
limitation, most favourably to the appellant, the appeal is clearly 
: *S. A. 2277 of 1927 ° 
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time-barred by at least three days: It was contended that . the 
appellant was misled by the advice of some legal practitioner whose 
name we do not know. The court below has evidently disbe- 
lieved this stary. Where a court below, upon consideration of 
the facts before it and the surrounding circumstances, cgmes to 
the conclusion that no proper case has been made out for exercis- 
ing its discretion for extending the period of limitation under 
Section § of the ‘Indian Limitation Act and dismisses the a pal 
upon that ground, there does not appear to be any point of W 
involved in the case under Secticn 100 of the Civil Procedure Code 
for interference in second appeal. It has not been shown that 
the lower appellate court ge: did not exercise its discretion at 
‘all, or acted arbitrarily in the exercise of its discretion. We are 
of opinion that this case calls for no interference and we accord- 
ingly dismiss this appeal with costs. 


Appeal dismissed 
COUNCIL 
' MITAR S\N SINGH (Plaintiff) 
Versus 


MAQBUL HASAN KHAN anp oruers (Defendants) 
Caste Disabilities Removal Act (XXI of 1850), Sec. 1—Applies only to 

convert—Not to bis descendcnts—Mobemmeden Lew——Inberitence 

—Hindu xo beir. ` 


APPEAL from a decision of the Chief Court of Oudh at 
Lucknow. : i 

A. M. Dunne, K.C. and W. Wallach for the appellant. 

"L. De’Gruytber, K.C. and B. Dube for the respondents. 

The following judgment was deliv.red by ; 

Lorn ATKIN—This is a case which involves a question of the 
inheritance of a property in Oudh, and it involves an important 


158 


Lord Akin 
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Crt question as to the position of heirs of an ancestor who renounced 
Tao his original religion of Hinduism and became a Mohammedan. 
193% © The ancestor in question was a man named Jagardeo Singh, who 
Mrrax SEN was in 1843, at the date of his conversion to Mohammedanism, 
Sasi a member of an undivided Hindu family tracing their descent, so 
Magno. far as i» necessary to this case, from a common ancestor, Babu 
Hasan KHAN Sangram Shah. Jagardeo Singh, as stated, was converted to 
Lord Atkin Mohammedanism in 1843 and he died in 1844. He left two sons 
and two daughters, or at any rate he had two sons and two 
daughters, and one of the sons, who is the grandfather of the 
present defendants, was Agha Hasan Khan, who married and had 
a daughter, who married and whose children are the three de- 
fendants, 1, 2 and 3, in this case. On the death of the widow 
of Agha Hasan Khan the three children came into possession of 
the property which had belonged to Jagardeo Singh and had 
descended in that way to their grandfather. The property is 
claimed in this action by one Babu Mitar Sen Singh, who is 
a descendant in the sixth generation of Babu Sangram Shah 
and would be the proper heir and would succeed to this pro- 
perty in accordance with Hindu law, on the footing that a 
custom prevailed in the family, as is alleged, which excludes 
females from inheritance. That custom has not gone to proof 
in this particular case. Its existence has been assumed for the 
purpose of the case, and their Lordships will so deal with the 

matter. 


The plaintiff founds his claim upon the Caste Disabilities 
Removal Act of 1850, Act XXI of 1850, which applied to Oudh 
at this time. It is important to bear in mind the words of the 
Act. It first of all recites Section IX of Regulation VII of 1832 
of the Bengal Code. Then it says: 


“Whereever in any civil suit the parties to such suit may be of 
different persuasions, when one party shall be of the Hindu and 
the other of the Mohammedan persuasion: or where one or more 
of the parties to the suit shall not be either of the Mohammedan 
or the Hindu persuasions; the laws of those religions shall not 
be permitted to operate to deprive such party or parties of any 
property to which, but for the operation of such laws, they would 
have been entitled’; and whereas it will be beneficial to extend 
the principle of that enactment throughout in Territories sub- 
ject to the government of the East Indian Company, it is en- 
acted as follows. x 

The enacting part is contained in one Clause, Clause 1: 

So much of any law or usage now in force within the Terri- 
tories subject to the government of the East India Company 
as inflicts on any person forfeiture of rights or property or may 
be held in any way to impair or affect any right of inheritance 
by reason of his or her renouncing or having been excluded from 

. the communion of any religion, or being deprived of caste, shall 
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cease to be enforced as Law in the Courts of the East India Com- 
pany and in the Courts established by Royal Charter within 
the said Territories. 

It has to be remembered that the law of succession in the 
case of a Hindu or a Mohammedan depends upon their own 
personal law: it depends upon the law of their religion, and there 
can be no question but that in this case, apart from the operation 


Crm 

P3 

Mrrar ai She 
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Hasan Kiran 


—_—— 


of this Act, inasmuch as the father of these children was in fact a Jord Atkin 


Mohammedan, these children would be the proper heirs according 
to Mohammedan Law and, even if there was a custom which 
excluded the daughters, nevertheless the Mohammedan Law would 
in itself prevent a Hindu from succeeding as heir; and therefore, 
if the personal law of Agha Hasan Khan, the grandfather of these 
children, prevailed, then the plaintiff would have failed to establish 
his case. That is the only point which their Lordships have to 
determine, and therefore the plaintiff relies upon this Act and 
says that Jagardeo Singh renounced his religion but nevertheless 
the plaintiff was not to have his rights of inheritance impaired by 
reason of Jagardeo Singh having renounced the Hindu religion, 
and he claims therefore that, as he was a Hindu, he was entitled 
to establish his right of inheritance in accordance with the Hindu 
Law. 

There have been, no doubt, two conflicting lines of decisions 
on the constriction of this Act. One has taken the wide view 
which is sought to be put upon this Act by the plaintiff in this 
case, and it cannot be better stated than in the judgment of Sir 
John .Edge, then Chief Justice of Allahabad, in the case of 

` Bhagwant Singh v. Kallu’. One passage only need be referred 
to in order to show how the broad construction relied upon by 
the plaintiff is expressed. Sir John Edge says at page 104: 

The latter portion of the section, in my opinion, protects any 
person from having any right of inheritance affected by reason 
of any person having renounced his religion or having been ex- 
cluded from caste.” 

The consequence of that would be that the plaintiff in this 
case would succeed in establishing his claim. It would have 
very far reaching consequences if one tried to apply that principle 
to ordinary cases, because it would apparently mean that, if a 
Hindu becomes a Mohammedan, then the descendants of that 
Mohammedan throughout the ensuing generations, without any 
limit, would always derive their succession under the Hindu Law 
of succession and not under the Mohammedan Law of succession. 
It is unnecessary for their Lardships to discuss the far reaching 
effects of that decision. On the other hand, there has been 
another line of decisions which is exemplified by the case of 
Vaithilinga Odayar v. Ayyathorai Odayer’ which takes the 

1E LR. if AlL 100 3L L R 40 Mad. 1118 
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narrower view, the view which, in their Lordships’ opinion is the 
correct view, namely, that this section in terms only applies to 
protect the actual person who either renounces his religion or has 
been excluded from the communion of any religion or has been 
deprived of caste. It is intended to protect such a person from 
losing any right of property or of succeeding as heir. It appears 
to their Lordships that when the Act is looked at that is the only 
reasonable construction that can be put upon it. The first limb 
of this section says “So much of any law... . as inflicts on 
any person forfeiture of rights or property,”—and Sir John 
Edge himself took the view that that part of the clause only 
applied to the person who renounced:—the second limb proceeds 
“or may be held in any way to impair or affect any right of in- 
heritance by reason of his or her renouncing.”—Now it is per- 
fectly true that the words “this or her” are not so easy to apply, 
because there is not a person expressed in the Act who is re- 
presented by “his or her,” but it seems to their Lordships to bs 
plain that the words “or may be held in any way to impair or 
affect any right of inheritance by reason of his or her renounc- 
ing” should be read “any right of inheritance of any person by 
reason of his or her renouncing”. The clause is given a simple 
meaning by this construction and their Lordships think that that 
is the correct view. In other words, when once a person has 
changed his religion and changed his personal law, that law will 
govern the rights of succession of his children.’ It may, of 
course, work hardly to some extent upon expectant heirs, es- 
pecially if the expectant heirs are the children and rhaps the 
unconverted children of the ancestor who does in fact change 
his religion, but, after all, it inflicts no more hardship in their 
case than in any other case where the ancestor has changed 
the law of succession, as, for instance, by acquiring a different 
domicile, and their Lordships do not find it necessary to consi- 
der any questions of hardship that may arise. They will certain- 
ly, in their Lordships’ view, be outweighed by the immense diffi- 
culties that would follow if the wider view were to prevail. 
Their Lordships are definitely of opinion that the construction 
which was adopted by Sir John Edge was not the right construc- 
tion and that case and any cases that followed it must be over- 
ruled so far as the construction of this Act is concerned. 

Their Lordships therefore think that the opinion of the 
Chief Court and the judgment of the Chief Judge were perfectly 
correct. The reasoning appears to their Lordships to be well 
founded and they have come to the conclusion the this appeal 
must be dismissed with costs, and they will humbly advise his 
Majesty: accordingly. 

Hy. S. L. Polak Solicitor for the appellant. 

Watkins and Hunter—Solicitors for the respondents. 

Appeab dismissed 
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JAGMOHAN SINGH AND ANOTHER (Plaintiffs) Crm 
Versus 1930 
PANDIT SRI NATH AND OTHERS (Defendents),* Faiga 


Hindu Lew—Gift—By busbend to wife—Absolute ownership con-  —- 
ferred—Would imply right to alienate—Express power of alien- proun 


ation unnecessary. Sm JoHN 


she would enjoy the rights of ownership including the right SEN 
to alienate without their being coùferred by express and Lownons 
additional terms unless the circumstances or the context Sm Boron 
were sufficient to show that such absolute ownership was not Mirra 

intended, The document must be construed as a whole and if 

it confers the estate out and out without any reservation, the 

fighi of alienation will be included just as much as any of the 

o incidents of ownership and just as much where the gift js 

to a female as where it is to a male. 


APPEAL from a decision of the Chief Court of Oudh at 
Lucknow. 


L. de’Gruyther, K.C. and L. M. Jopling for the appellants. 
A. M. Dunne, K.C. and B. Dube for the respondents. 
The following judgment was delivered by 


Sm GEORGE Lownprs—In this appeal the Board have again to Sir Gorge 
consider a question which has been discussed under different guises Lowsdes 
in a nufnber of cases within the last few years, viz., whether, under 

Hindu Law, a woman taking immovable property by gift from 

her husband has power to alienate it. 


The most recent decision an the subject is in Pandit Shalig 
Ram v. Bawa Charenjit Lal* which cited and followed the judg- 
ment of Lord Buckmaster in Bhaidas Shivdas v. Bait Gulab’, 
Reference was also made to Rema Chandra Rao v. Rema Chandra 
Rac’, in which Lord Buckmaster made certain remarks explanatory 

*P. C. A. 124 of 1928 
149 L A 11 249 L A. 129 


“Decided by their Lordships of the Privy Council on June 26, 
1930 on appeal from the Court of the Judicial Commissioner of 
the North-West Frontier Province. 

In this case under his will a Hindu testator after making cer- 
tain specific legacies bequeathed the residue of his property to his 
two wives and a widowed daughter-in-law, and the will directed 
that “as regards the detail of shares there will be three equal 
shares, the elder Mata, the younger Mata (meaning his two wives) 
and the wife of Sunder Baba (his predeceased son), the three 
persons are the heirs to whatever is left from the property after 
meeting tht expenses.” Their Lordships held, overruling the x 
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of the decision in Surajmani v. Rabi Nath Ojhe’, another case in 
which a widow’s power of alienation had been called in question, 
but their Lordships have no doubt that these remarks were not 
intended to qualify in any way the pronouncement in Bhaidas 
Shivdas.v. Bai Gulab. There is also an exhaustive judgment of Sir 
John Edge in Sasiman Chowdhurain v. Shib Navayan Chowdbury*, 
to which Lord Buckmaster was a party and which was heard a few 
days only after Bhaidas Shivdas case. 


Under these circumstances their Lordships feel that the doc- 
trine upon which the decision of the present appeal depends is 
so well established that no further discussion of the authorities is 
required. 

If, as in the present case, the donor does not confer upon the 
lady express power of alienation, such power may nevertheless be 
deduced from the terms of the gift if the words used are sufficient 
to confer upon her absolute ownership, unless the circumstances 
or the context show that such absolute ownership was not intended. 
There is, their Lordships think, no magic in the use of any parti- 
cular word or form of words; the document must be construed as 
a whole; and its fair import deduced in the ordinary way, and if 
the conclusion come to is that it confers the estate out and out 
with no reservation, the right of alienation will be included just , 

"35 LA 17 “49 L A. 25 


Judicial Commissioner, that under the will the three ladies took 
an absolute estate with power of alienation. The relevant passage - 
„of their Lordships’ judgment is as follows:— 

The intention of the testator must be gathered from the terms 
of the will, reading it as a whole, and not much assistance is to 
be gathered from the numerous cases which were cited to the 
Board, and in which the terms of the wills under consideration 
differed from the terms of the will in the present appeal. 

It is, however, desirable to observe that at one time it was held 
by some of the Courts in India that, under the Hindu law, in the 
case of immovable property given or devised by a husband to his 
wife, the wife had no power to alienate unless the power of alie- 
nation was conferred upon her in express terms. 

It has been held by decisions of this Board that that proposition 
was not sound, and that—TIf words were used conferring abso- 
lute ownership upon the wife, the wife enjoyed the rights of 
ownership without their being conferred by express and addi- 
tional terms, unless the circumstances of the context were suffi- 
cient to show that such absolute ownership was not intended.’ 


See Bhaidas Shivdas v. Bai Gulab, 49 I. A. 1 at page 7. See 
also Ramchandra Rao v. Ramchandra Reo, 49 I. A. 129 at page 
135, where the decision in Musemmat Surajmeni v. Rabi Nath 
Ojbs, 35 I. A. 17, is referred to and explained. 

In their Lordships’ opinion, the intention of the testator in this 
case was to confer upon each of his two widows and his daughter- 
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as much as any of the other incidents of ownership, and just as 
much where the gift is to a female as where it is to a male. 

In the present case, one Gaind Singh executed a deed of gift 
dated May 7, 1877 in favour of his wife Musammat Agind Kuar. 
The subject-matter of the gift was part of an estate in Oudh 
known as Bhiti Risalpur, of which Gaind Singh was the proprietor. 
He had no son and had already made over other considerable 
portions of his estate to his two daughters. After her husband’s 
death, Musammat Agind Kuar by a sale deed of September 8, 
1881 transferred a portion of the property to one Chedi Ram Misr, 
whose interest is now represented by the respondents. The sole 

uestion raised for determination by their Lordships is whether 
had power so to do. The appellants claim as the ultimate re- 
versioners to whom the property would pass if the alienation was 
invalid. 

The deed of gifts is in the following terms:— 

I am Gaind Singh, son of Nokhe Singh, caste Chhattri Bais, 
resident of mauza Mareman, pargana Pachhamrath, and Seerdar 
and Taluqdar of Bhatti, pargana Tanda, district Fyzabad. 


Whereas the entire village Fatehpur and half of village Nau 
Sanda constitute my Zamindari Haqiat without any co-parcener- 
ship which are in my exclusive possession, having been granted 
by the Government as reward for my loyalty, and I am in pro- 
prietary possession and enjoyment thereof up to the time of the 
execution of this deed; whereas I am now old and no reliance can 
be placed on this borrowed life; whereas I am afraid that this 
citate might be destroyed after me as I have no male issue and 
evhereas Musammat Agind Kuar is my lawfully wedded wife 
besides whom I have no other co-sharer and co-parcener, so, with 
a view to safeguard the aforesaid property, I, while in the enjoy- 
ment of sound health and unimpaired intellect, without reluctance 
and coercion, have specifically gifted the Zamindari in the afore- 
said villages with all the original and accreted rights, cultivated 
and uncultivated lands, Seer, Saer, jalker, benker and all the rights 
in-law Lachhmi full proprietary rights in a one-third share of the 
residue of the estate comprised in his will of July 26, 1891. ` 

Their Lordships have arrived at this conclusion on considera- 
tion of all the terms of the will. : 

It is material to notice that the testator nominated as his heirs 
not only his two widows, but also his daughter-in-law Lachhmi; 
that all three were put in che same category as “heirs,” and that 
the words used in conferring the gift are sufficient to confer full 
rights of ownership. The will contained no provision for dealing 
with the properties after the deaths of the three devisee, and in 
their Lordships’ opinion there is nothing in the circumstances 
or in the context to indicate that it was the testator’s intention 
to limit the estate of any of the three persons to a life-estate or 
to a limited estate similar to a “widow’s estate” under the law of 
inheritance. 


Ə 


1264 PRIVY COUNCIL ` [1930] 


held by me, to my wife Musammat Agind Kuar, and I do hereby 
covenant and reduce to writing that the said lady shall, generation 
after generation, remain in possession and enjoyment of Zamindari 
Hagiat in the said villages on payment of the Government revenue. 
Now, after the execution hereof, if I or any one of my heirs and 
co-sharers lays any sort of claim to the aforesaid property against 
the donee, the same shall be deemed false and untenable by the 
powers that be. With the exception of the lady-donee, no one 
else shall have any power of interference and meddling with re- 
gard to the gifted property. 

Wherefore these few presents have been reduced! to writing by 
way of a specific deed of gift, so that it may serve as an authority 
and be of use when required. 

Their Lordships have no doubt that reading this deed as a 
whole it must be construed as conferring upon Musammat Agind 
Kuar an absolute estate in the property. Both the Courts in India 
by’ whom the case was heard came to the same conclusion, and their 
Lordships think it unnecessary therefore to discuss the document 
in detail. They would, however, remark that not only does the 
donor transfer to her all his rights in the property, but he says 
that she is to remain in possession and enjoyment of it “from ge- 
neration to generation,’ words which have come to have almost 
a technical meaning in many parts of India as conveying a heritable 
and alienable estate: Ram Mookerjee v. Secretary of State for 
Indis"; Lalit Mobun Singh Roy v. Chukkan Lal Roy’. 

In their Lordships’ opinion the appeal fails and should be dis- 
missed with costs, and they will humbly advise His Majesty ac- 
cordingly. : 

Appeal dismissed 

Hy. S. L. Polak—Solicitors for the appellants. 

Watkins and Hunter—Solicitors for the respondents. 


[See also Rao Narsingh Rao v. Beti Maba Lakshmi Bai, [1928] 
26 A. L. J. R. 897 (p.c.).—Ep., A. L. J.] 


"gL A. 46 at 61 *24 L A. 76 at 88 
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HIGH COURT 
RAM DEO RAM (Plaintiff) f 


versus ° 
FRANK COOMBS ANd oTHERS (Defendents)* 

Civä Procedure Code, Or. 21, Rule 16—Trensferee of prior morigagee’s 
decree applies for execution—Notice issued to mortgagor—But no 
-notice issued to subsequent mortgagee, as one of the judgment- 
debtors—Axuction sale—Validity of. 

A prior mortgagee obtained a final mortgage decree and to that 
decree the subsequent mortgagee (present respondent) was a party. 
The prior mortgagee transrerred his right to the present appel- 
lant. The present appellant applied for execution of the decree 
but the notice required by Or. 21, Rule 16 was issued only to 
the original mortgagor and no notice was issued to the subsequent 
‘mortgagee as one of the judgment-debtors. In execution pro- 
ceedings the property was fut up to auction sale and was purchas- 
ed by the present appellant. Held, that the mere fact that notice 
was not issued to the subsequent mortgagee was not sufficient 
reason for holding that the auction sale was invalid as against 

. the mortgagor, and in virtue of the auction sale the appellant 

acquired the rights of the mortgagor. 

APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the HON’BLE Mr. JUSTICE ASHWORTH. 

Hernenden Prasad for the appellant. 

R. Verma for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is 2 Letters Patent appeal by the plaintiff 

Ram Deo Ram against a judgment of a learned single Judge of 

this Court dismissing his appeal. The circumstances are that 

Zalim Singh obtained a final mortgage decree on March 6, 1914 

and to that mortgage decree Mr. Coombs was a party as being 

a subsequent mortgagee. Zalim Singh then transferred his rights 

as decree-holder to Ram Deo Ram on a date which is not men- 

tioned. The proper procedure for the plaintiff Ram Deo Ram, 
under Order 21, Rule 16, would have been to have a notice issued 
to Mr. Coombs as one of the judgment-debtors of the transfer 
and the rule states 
the decree shall not be executed until the court has heard their 
objections, if any, to the execution. 

But in the present case it is admitted that the plaintiff only had 

notice issued to the original mortgagor and no notice was issued 

to Mr. Coombs, the subsequent mortgagee. In execution pro- 
*L. P. A. 161 of 1929 
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ceedings the property was put up to auction-sale on September 
20, 1923, and was purchased by the plaintiff. Mr. Coombs was 
in possession of two-thirds of the property as a usufructuary 
mortgagee, and when the plaintiff attempted to obtain possession 
of the property Mr. Coombs resisted his possession. The plaintiff 
was not satisfied with the entry made by the revenue court, and the 
plaintiff came to the civil court with a suit for possession on his 
auction purchase. The court of first instance decreed possession 
to the plaintiff on’ payment of Rs.150 to Mr. Coombs ‘as re-' 
demption money for his usufructuary m ge. The lower ap- 
pellate court dismissed the suit holding that the execution procted- 
ings were altogether void owing to the failure to issue notice to 
the subsequent mortgagee. That decree has been upheld by the 
judgment of the learned single Judge of this Court, 

. Some rulings have been quoted by the learned single Judge, 
but it-is admitted by the learned counsel on both sides that there 
is no ruling which deals with facts precisely similar to the present 
case. In the present case notice was issued to one judgment- 
debtor but not to the other. In the rulings notice was not issued 
to any judgment-debtor at all. The question, therefore, is whe- 
ther the auction sale should be held to be valid as against the 
mortgagor who did receive notice or whether it should be held 
to be altogether invalid. We consider that the mere fact that 
notice was not issued to the subsequent mortgagee is not sufficient 
feason for holding that the auction sale was invalid as against the 
mortgagor. Accordingly we consider that by that auction sale 
the plaintiff acquired the rights of the mortgagor. In that ca- 
pacity he was allowed to redeem Mr. Coombs, by the first*court. 
It is open to Mr. Coombs, as a subsequent mortgagee, to redeem 
the plaintiff who is also a prior mortgagee. Three weeks are 
therefore given to the learned counsel for Mr. Coombs to inquire 
from his client and inform this Court whether his client desires 
to redeem the prior mortgage held by the plaintiff. In case Mr. 
Coombs desires to redeem, he may deposit As money in the court 
of first instance, and a decree for redemption will be granted to 
him. In case Mr. Coombs does not desire to redeem the plaintiff 
as prior mortgagee, it will be then open to the plaintiff to redeem 
the usufructuary mortgage of Mr. Coombs on payment of the 
principal money of Rs.150 by deposit in the court-of first instancë 
in this proceeding. There is no dispute in regard to the one-third 
of the mortgaged property of which the plaintiff has obtained pos- 
session by virtue of the auction sale. . ; 
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NATHAN LAL anD orHers (Plaintiffs) 
VETSHS e 
DURGA DAS (Defendsnt)* 

Transfer of Property Act, Sec. 100—Charge, what constitutes—Lessee 
entitled to deduct from rent annual instalment of debt due to bine 
—Cherge created—Transferee from lessor bound. 

In order to constitute a charge it is not necessary to employ 
any technical terms. A charge does not involve the transfer 
of the interest in the property subject thereto and arises from 
the circumstance that certain property, movable or immovable, 
or any interest in such property, is indicated with certainty as 
the fund out of which a certain claim is to be met or satisfied, 
the fund so indicated being the security for the claim. Ex perte 
Wills, [1790] 2 Cox’s cases 233 and Credock v. The Scottish 
Provident Institution, [1893] 63 L. J. R. 15 approved. 

Under Sec. 100 of the Transfer of Property Act a charge is 
no more than a security upon property, but it is not to be con- 
founded with a mortgage. 

Section 8 of the Transfer of iProperty Act provides that a 
transfer of property passes to the transferee all the interests which 
the transferor is then capable of transferring. If, therefore, on 
the date of auction-purchase, the property was subject to a charge 
or burden, the transferee is not clothed with a higher interest in 
the property than what the transferor was capable of passing. 

A plea of payment is noz a plea of set off, and the.two matters 
are not to be confounded. 


SECOND APPEAL from a decree of Basu Ram CHANDRA SAX- 
‘SENA, District Judge of Bulandshahr, modifying a decree of R. 
Kant Esq., Assistant Collector first class. 

Kailas Nath Katju for the appellants. 

Panne Lal and S. N. Gupta for the respondent. 

The judgment of the Court was delivered by 

“SEN, J.—Musammat Janki Kuer and Nand Kishore were the 

etors of ‘khata khewat’ No. 1 of mahal Baqimanda, mauza 
prope of Buklana, in equal moieties. On August 8, 1923, 
‘they executed a lease in favour of L. Durga Das for a term of five 
years, ie., from 1331 F. to 1335 F. The rent agreed to be paid 
“by the lessee to the lessors was Rs.4,000. It was stipulated that 
out of the said sum of Rs.4,000. the lessee was to deposit in Go- 
-vernment treasury Rs.1,969 for the Government revenue every 
year, and the balance of Rs.2,031 was payable to Nand Kishore 
"S.A. 2199 of 1927 
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Grn. and Mst. Janki Kuer in equal shares. 

1930 ‘ On or about the time when the lease was executed Nand 
Kishore borrowed Rs.2,500 from the lessee, but left that amount 
with him for payment to one Mangal Sen, in whose favour he had 


Dunas Das executed a promissory note for Rs.2,100. 


Ses, J. Under the terms of the lease Rs.1,015-8-0 was payable to 

Mst. Janki Kuer. As regards his share of the rent, Nand Kishore 

* entered into the following arrangement with the lessee. It was 

agreed upon that out of the rent due to Nand Kishore, i.e., 

Rs.1,015-8-0 annually, the lessee would be entitled to deduct 

Rs.500 per year with interest on the amount of Rs.2,500 advanced 

by him to Nand Kishore at the rate of one rupee per cent per 
mensem. 


One Niadar Mal held a simple money decree against Nand 
Kishore in the leased property attached; and eventually the said 
property was purchased by the plaintiffs on May 21, 1924. The 
present suit was instituted under Section 102 of the Agra Tenancy 
Act for recovery of Rs.1,100 principal and interest for 1332 F. 
being the share of the rent due to Nand Kishore for that year. 
They claimed Rs.1,015-8-0 principal and Rs.84-8-0 interest. 

The suit was contested on the ground that the plaintiffs, as 
the transferees of the interest of Nand Kishore, were bound by the 
terms of the lease and that they were not entitled to recover the 
whole of Nand Kishore’s share of rent for 1332 F. but only so 
much of it as was payable to him after the deduction stipulated 
for in the lease. In brief, the defendant contended that, accord- 
ing to the terms of the lease, the lessee was entitled to deduct 
Rs.500 together with Rs.240, being interest on Rs.2,000, which 
was then due out of the sum advanced to the lessor at the time of 
the lease. 


The court of first instance overruled this contention and 
decreed the plaintiffs’ claim in its entirety. The judgment, pro- 
ceeds upon the ground that the stipulation referred to above was 
of the nature and character of a personal covenant and did not 

‘constitute a charge on the property leased. The stipulation in 
uestion, therefore, was personally enforceable against Nand Ki- 
here but could not be enforced against his transferees. 

The lower appellate court has taken a different view. It 
held that the plaintiffs, as the transferees of Nand Kishore, must 
be taken to take the property purchased by them subject to the 
conditions which bound the property at the time of the auction 
sale. 


Narman LaL 
+. 


The principal question which arises in the case is as to whether 
salat ha bea ardua me pmraiy by the kae dad 
August 8, 1923. The answer to this question depends upon the 
construction of the lease. The covenant contaimed therein that 
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the lessee should appropriate to himself a portion of the rent pay- 
able by him towards the satisfaction of a debt due to him is a 
material term in the lease and, as such, is as much binding on the 
successors-in-interest of the lessor as upon the lessor himself. It 
is clear it was not open to the lessor to sue the lessee for recovery 


of the entire rent for 1332 F. in defiance of this provisiqfi. It is- — 


equally clear that no suit for ejectment was maintainable against 
the lessee for non-payment of that sum. A charge does not in- 
volve the transfer of the interest in the property subject thereto 
and arises from the circumstance that certain property, movable 
or immovable, or any interest in such property, is indicated with 
certainty as the fund out of which a certain claim is to be met 
or satisfied, the fund so indicated being the security for the claim. 
In ex perte Willst the facts were these:—A. having borrowed 
money of B, by way of security made a lease of certain lands to 
C and assigned rent received on that lease to B, but did not con- 
. vey to him any further interest in the land. It was held that 
the transaction amounted to 2- mortgage. The principle enun- 
ciated herein is applicable to the facts of this case the position of 
a charge holder being analogous to that of a simple mortgagee. 
In Cradock v. The Scottish Provident Institution® it was held by 
Romer, J. that 

an equitable charge upon land may be created by an instrument 

in writing which showed the intention of the parties that a security 

should be created, although it contained no general word of 


charge. 
The facts which gave rise to this decision are instructive: 
* A father, upon the marriage of his daughter, executed a deed 
whereby he covenanted to pay his daughter an annuity, and for 
the purpose of securing annuity appointed a receiver of the rents 
and profits of lands to which he had an estate for life with a 
direction to apply the moneys received as specified in the deed. 
It was held that the deed created a charge upon the father’s life- 
estate in the lands. 


In order to constitute a charge it is not necessary to employ 
any technical terms; where the intention of the parties concerned 
was to indicate in unambiguous language that a definite fund 
should be employed for the discharge af a particular debt or claim 
and there is no ambiguity either as to the amount of the debt 
or the amount of the claim out of which the debt has to be satis- 
fied, the transaction amounts to a charge. Under Section 100 
of the Transfer of Property Act, a charge is no more than a se- 
curity upon property; but it is not to be confounded with a 
mortgage, because there is no transfer of an interest in immoy- 
able property. 

It has been argued by Dr. Katju that the plaintiff-appellants 
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are the transferees of immovable property under the auction-pur- 
cHase, and having regard to the provisions of Section 8 of the 
Transfer'of Property Act, they must be taken to have acquired 
the entire interest in the immovable property in utter disregard 
of any charge that might have been created upon the property. 
Section’8 of the Transfer of Property Act does not in terms ap- 
ply to involuntary transfers; but the principle laid down therein 
may be extended to such transfers. The language of Section 8, 
however, does not support his contention and is, in fact, against 
it, because all that it provides is that a transfer of property passes 
to the transferee all the interests which the transferor is then 
capable of transferring. If then, on the date of auction-purchase, 
the property was subject to a charge or burden, the transferee is 
not clothed with a higher interest in the property than what the 
transferor was capable of passing. 


It has further been contended that, assuming that a charge was 
created upon the property under the lease, dated August 8, 1923, ' 
the charge in question could not be enforced against him, because 
he was a transferee without notice. This plea does not arise from 
the pleadings. Upon a true construction of the lease, a charge was 
created in favour of the lessee> The said charge being contained 
in a registered instrument, the auction-purchasers must be deemed 
to have purchased the property with constructive notice of the 
existence of the charge. We are, therefore, of opinion that the 
contention put forward is without any force, being opposed to 
principle and unsupported by authority. . 

It is next contended that the plea put forward by she de- 
fendant-vendee upon the terms of the lease as regards the payment 
of the debt due to him amounts to a plea of set off and, as such, 
it offends against Section 193, Clause G, of the Agra Tenancy Act. 
The argument proceeds on the assumption that the defendant 
pleaded a set off in this case. We are clearly of opinion that,no 


' plea of set off was put forward or was intended to be advanced. 


All that the defendant contended was that part of the claim had 


-already been satisfied by reason of the stipulation contained in the 


lease. A plea of payment is not a plea of set off, and the two 

matters are not to be confounded. 
"These were the only points argued in this appeal. . They are 
without force. We dismiss this appeal with costs. ‘ 
Appeal dismissed 
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HASAN ALI (Defendant) 
"versus 
-WALI ULLAH AND ANOTHER (Plaintiffs)* «+ 
Contract Act (IX of 1872), Sec. 129—'Continuing guarentee —W bat 
does not constitute—Lease—Agreement to pay ascertained sum every 
year—Amounts to a debt. 

Where the guarantee has been given for the performance of a 
definite engagement, which has already come into existence and is 
not contingent and the consideration for which is not variable as 
he icale pF Eyrore delinge, Ber yeco Si partien che eontra d 
not one of continuing guarantee, 

E E E E EE E 
under a lease partakes of the character of a debt. 

Certain zamindari property was leased for five years, on payment 
of specified rent and the appellant executed a contract of guarantee 
in favour of lessor ensuring thereby the due fulfilment of the 
engagements on the part of the lessee. The lessee having failed 
to pay rent from 1329 F. to Kharif 1331 F., which was the period 
of ‘the lease, lessor successfully sued him for the rent of that 
period. Thereafter the guarantor gaye a notice to the lessor revok- 
ing his contract. Held, that the contract was not one of conti- 
nuing guarantee and the guarantor was not competent under 
Sec. 129 of the Contract Act to revoke it. 

Re „Gopal Singh v. Bhewani Prasad, I. L. R. 10 All. 531 and 
Lloyd’s v. Herper, [1880] 16 C. H. D. 290 relied on, 


SECOND APPEAL from a Gecree of E. T. THURSTON Esq., 
District Judge of Allahabad, reversing a decree of R. K. AGHA 
Esq., Subordinate Judge. 

S. P. Sinba and Zamirul Haq for the appellant. 

A. M. Khwaja and Mabmud Ulah for the respondents. 

The judgment of the Court was delivered by 


SEN, J.—This is an appeal by the defendant and arises out of 
a suit for recovery of Rs.2,569 from the defendant under the fol- 
lowing circumstances:— 

Syed Nabiullah owned certain zamindari property in mauza 
‘Rampur in the province of Agra. Under an instrument, dated 
March 20, 1921, he leased the said property.to one Murtaza Husain 
for a period of five years certain. It was agreed that the lessee 
would pay the Government revenue, all expenses relating to the 
management of the property and Rs.900 a year to the lessor in two 
instalments. Murtaza Husain, the lessee, was not possessed of any 

property The lessor insisted upon the lessee finding a surety for 
- *S. A. 2294 of 1927 
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Cra the due fulfilment of his engagements. On May 21, 1921, Syed 
— Hasan Ali, the defendant, executed a contract of guarantee in 
favour of Syed Nabiullah under which he ensured the due fulfil- 
Hasa Aur ment of the engagements on the part of the lessee under the instru- 
ment, March 20, 1921. 


The lease was to run from 1329 F. to 1331 F. The lessee hav- 

ing failed to pay rent from 1329 F. to Kharif 1331 F., Syed Nabi- 

e ullah sued him for the rent of that period and obtained a decree 

on September 17, 1924. On September 28, 1924, the defendant- 

guarantor gave a notice to the lessor revoking his contract - of 
guarantee. Syed Nabiullah died on July 2, 1925. 


The present suit’ was instituted by the heirs of the lessor for 
recovery of Rs.2,569 being the rent due from Rabi 1331 F. upto 
1333 F. 


The suit was resisted inter alia on the ground that the gua- 
rantor having revoked his contract of guarantee by notice, dated 
September 28, 1924, he was not liable for the rent claimed. This 
plea substantially prevailed with the court of first instance, which 
gave the plaintiff a decree for Rs.450 only, and dismissed the rest 
of the suit. The trial court was of opinion that the contract en- 
tered into by Syed Hasan Ali was in the nature of a continuing 
guarantee, which, under the law, he was competent to revoke. 
Reliance was placed upon illustration A of Section 129 of the 
Indian Contract Act:— 

A, in consideration that B will employ C in collecting the rents 
of B’s zamindari, promises B to be responsible, to the amount of 
Rs.5,000 for the due collection of payment by C of these rents. 

, This is a continuing guarantee. 

There was a ‘contract of service which imposed a recurring 
obligation from day to day. We do not see what this illustration 
has to do with the facts of the case. Murtaza Husain was ‘not 
engaged: by Syed Nabiullah with the object of collecting rents on 
his behalf for five years. No guarantee was given by Syed Hasan 

2 Ali for the due performance of an engagement of this character. 
We are therefore of opinion that the court of first instance clearly 
misdirected itself and the illustration referred to above was not 
pertinent to the case. 

The lower appellate court, upon a due consideration of the 
terms of the contract, came to the conclusion that it was not one of‘ 
continuing guarantee and that Syed Hasan Ali was not competent 
under Section 129 of the Contract Act to revoke it. In this view 
it modified the decree of the trial court and decreed the plaintiff’s 
claim in its entirety. 

The defendant impugns the correctness of this decision. 

Whether or not the transaction is a continuing guarantee 


1930 
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is to -be determined by the terms of the instrument. Owu 
It is mainly a question of construction. The document 1930 
should be interpreted as a whole and is not to be confined merely = — 
to the operative part. If there be any ambiguity, it is permissible aiar An 
to press into consideration the nature and character of the business, wis: Uran 
which necessitated the lease, the relative position of tie parties —— 
and the surrounding circumstances. x Sem, J. 
There is no ambiguity in the document under review. The, 
agreement to pay an ascertained sum of money every year partakes _ 
of the character of a debt. The consideration for the contract has 
- flowed once for all and is confined to a single transaction and can- 
not be extended to a series of transactions. Where the. guarantee 
has been given for the performance of a definite engagement, which 
has already come into existence and is not contingent and the consi- 
deration for which is not variable as the result of future dealings 
between the parties, the contract is not one of continuing gua- 
rantee, roe yai | 
In the circumstances of the case the guarantee given by the 
defendant-appellant did not extend to a series of transactions, The 
grant of lease by Syed Nabiullah to Murtaza Husain for a period 
of five years in consideration of the payment of a certain sum of 
money as rent was a single transaction. Equally, the guarantee 
was one transaction ensuring the due performance of the engage- 
ment on the part of the lessee during the continuance of the lease. 
The successive payments of rent upon each instalment falling due, 
cannot be treated as successive transactions; and the guarantee with 
reference to the same cannot be held to be “a continuing guarantee” 
under Section 129 of the Indian Contract Act. The above view 
is supported in principle by the decision of this Court in re oe 
Singh v. Bhawani Prasad* in which it was held that assuming that 
the guarantee sought to be construed was a continuing guarantee 
within the meaning of Section 131 of the Indian Contract Act, 
still having regard to the object for which the two guarantees were 
given it must be concluded that the parties intended in the one case 
that the lessor should be guaranteed for all rent which might be- 
come due during the currency of the lease. A similar view was 
taken by Fry, J. in Lloyd’s v. Herper in which he observed:— 

It appears to me that there are cases which certainly go to show 
that, where 2 continuing relationship is constituted on the faith 
of a guarantee, there is a strong reason for holding that the gua- 
rantee cannot be annulled- during the continuance of that relation- 
ship. This seems to me to be a sound principle of interpretation. 

The learned Judge further held that a guarantee, ‘the consi- 
deration of which is given once for all, could not be determined 
by the guarantor and did not cease. at his death. 

- - The lease was granted once for all for a definite period of five 

1L L Reto AIL 531 2E1880] 16 C. H D. 290 
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years. The stipulations for the several payments stipulated for 
were definite engagements constituting one transaction. The gua- 
rantee was given by the defendant-appellant for the due fulfilment 
of these engagements stipulated in the lease during the whole term 


Wart Uran Of its céntinuance. It would be unduly straining the language 


with costs. 
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of Section 129 to call it a continuing tee. 
We are therefore of opinion that the view taken by the lower 


c 


appellate court was justified. We accordingly dismiss this appeal 
Appeal dismissed 


PEERJI MUHAMMAD NAZIR AND OTHERS (Plaintiffs) 
versus 
NASIMUDDIN AHMAD and orHers (Defendants)* 
Specific Relief Act, Sec. 42—Declerstory suit—When incompetent— 
Plaintiffs end defendants in joint possession—Pleintiffs bound to ask 
for consequential relief. 

Where in plaintiff’s suit for a declaration that they were owners 
and in possession of the properties specified in the plaint and that 
defendants had no proprietary right in them, it was found that 
defendants were in joint possession of the properties in the same 
manner as plaintiffs were, beld, that the suit for a mere declara- 
tion was incompetent and that the plaintiffs were bound to ask 
for some consequential relief by way of ejection or an injunction 
restraining defendants from interfering with the idn of 
plaintiffs. Nirmal Chander Banerji v. Mabomed Siddik, I. L. R. 
26 Cal. 11 (p.c.) explained. Durga v. Kuar Hazari Singh, L L. 
R. 33 AlL 799 relied on. 

First APPEAL from a decree of Mautvi Arr MUHAMMAD, 
Subordinate Judge of Meerut. 

Iqbal Abmad and Mukbtsr Abmad for the appellants, 

Kailas Nath Katju and Shive Prasad Sinha for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a suit 
for a declaration that the plaintiffs are owners and in possession 
of the properties specified in the plaint and that the defendants 
have no proprietary right in them. The properties in dispute 
consist of certain houses occupied by raiyats on lands said to be 
appertaining to a dargah, open ground as well as certain lands 
comprised in khewat No. 48 and measuring about 10 bighas 
and 13 biswas. The plaintiffs’ case, as put forward in the plaint, 
was that these properties had been ted to their ancestor and 

*F. A. 317 of 1926 
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had devolved upon them exclusively but the defendants who had 
no title to these properties were actually offering obstruction to 
the collection of rents by the plaintiffs and alleging themselves 
to be co-owners of the said properties and were trying to make 
collections of rent as well as of offerings to the shrine. The 
plaintiffs did not ask for any specific consequential relief by way 
of ejectment or injunction but added the general prayer for such 
other relief as the court may consider beneficial. The claim was 
contested by the defendants, who can be classified into three 
groups, and one of the pleas taken was that a mere declaratory 
relief was barred by Section 42 of the Specific Relief Act. The 
learned Subordinate Judge has not gone into the merits of the case 
so far as the title to the property is concerned but has considered 
the evidence relating to the possession of the respective parties. 
He has come to the conclusion that the defendants and the plaint- 
iffs are in joint possession of the properties and that therefore 
the plaintiffs were bound to sue for possession and the declara- 
tory relief will be inefficacious for the purposes of this suit. 
The plaintiffs have come up in appeal to this Court and on 
their behalf it is urged that they were not bound to ask for pos- 
session or any other consequential relief. So far as the question of 
fact is concerned we must accept the finding of the court below 
on this point. The plaintiffs have not produced any register or 
siaha of theirs which would conclusively establish that they have 
been collecting the entire income of these properties. Stray re- 
ceipts can only show that they have made collections of rents 
from some tenants or raiyats. They do not show that they have 
made the entire collections. In this connection we may note that 
on a previous occasion when one of the plaintiffs, Muhammad 
Nasir, was in the witness box he admitted on November 29, 1923 
that since he had been in charge he had realised only the rent for 
the cultivated lend and that the opposite party Nasimuddin and 
his supporters had always collected the rents from the tenants of 
the houses. He also admitted that he had filed 10 suits for 
arrears of rent out of which he got decrees in three and the rest 
were dismissed owing to the opposition of the plaintiff. So far as 
the shops were concerned he further admitted that the arrangement 
for that year was in the hands of 2 committee and also conceded 
that Nasimuddin and others had taken possession of at least one 
shop which was near the trust. 


It is also an admitted fact that so far as the landed estate is 
concerned the names of at least one group of the defendants are 
to be found in the khewat. They are recorded as co-sharers along 
with the plaintiffs. As regards the property of Bale Mia the plaint- 
iffs admitted that they paid only one-third of the revenue and 
the remaining two-third were paid by the defendants who formed 


Crh 


—_—— 


1930 


Prema 


MUHAMMAD 


Narn 
X. 


Nasacopprt 


1276 HIGH COURT [1930] 


the groups of Majwaran and Tambolians. The defendants, on 
the other hand, led oral evidence to show that they also had been 
making collections and sharing in the profits and income. On 
this state of the evidence we must affirm the finding of the court 
below that both the parties are in joint possession of the properties 
and that the plaintiffs are not in exclusive possession of the same. 

The learned advocate for the appellant has next contended that 
even on that finding the plaintiffs were not bound to ask for any 
consequential relief. “The point taken by him is that this is not 
a case of actual physical possession of the property but that the 
actual possession is in the hands of tenants who only pay rents 
to the proprietors. It is therefore urged that a declaratory decree 
would suffice for after the passing of such a decree, the tenants 
and raiyats would pay rents to the plaintiffs and would decline 
to pay rents to the defendants. 

The fact, however, remains that the defendants are in joint 
possession of these properties in almost the same way as the plaint- 
iffs are. A mere declaratory decree would not be capable of 
execution. It would leave the position of the parties just as it 
is at present. Unless therefore the defendants are either ejected 
from these properties or the plaintiffs are given exclusive - 
sion over the same or an injunction is granted against the de- 
fendants restraining them from interfering with the possession 
of the palintiffs, the declaratory decree would be wholly infruc- 
tuous and futile. This is not a mere case of a scramble for pos- 
session, where it is doubtful whether a party is in possession, nor 
is it a case where tenants have declined to pay rent until the title 
of the real owner is determined. Both parties being ine posses- 
sion, we are of opinion that a mere declaratory decree would be, 
wholly insufficient to meet the needs of this case. 

It is unnecessary for us to discuss in this case the rulings 
which seem to lay down that in a suit for a declaration that a decree 
is void or voidable on the ground of fraud a consequential relief 
in the nature of an injunction is necessary. Nor is it necessary for 
us to discuss the cases cited on behalf of the appellants which 
seem to lay down that in cases where the actual possession is with 
third parties and there is a mere scramble for possession a mere 
declaration will be sufficient. We must, however, refer to the 
case of Nirmal Chander Banerji v. Mahomed Siddik*, which was 
decided by their Lordships of the Privy Council. In that case 
both parties claimed to derive their title from a lady, Saidunnissa 
Bihi, under certain conveyances executed by the assignees and 
lessees of portions of her property. The plaintiff had applied to 
the Collector for the registration of his name under the Bengal 
Land Registration Act on the ground of his title as purchaser but 
his application was refused on an objection having been raised by 

: i ILL R 26 Cal 11 


wa. L J. R. HIGH COURT 1277 


the defendant. He accordingly brought a suit for a declaration 
of his ownership of the property as well as of his right to re- 
gistration under the said Act. ‘The property consisted of houses 
and parcels of land which had been let out to tenants. Obviously 
there had been some irregular and indirect litigation between the 
rival claimants each suing a tenant of some portion of the p 

for rent till that suit was instituted to put the whole title directly 
in issue between the two claimants. Their Lordships remarked that 
no objection could be taken to the form of the suit which was 
obviously maintainable as it was the most convenient and strictly 
regular way of bringing the dispute to a close. It is noteworthy 
that in that case the name of neither party was recorded in the 
Collector’s register and no one was on the strength of such an 
entry entitled to maintain a suit as of right. 

In the present ‘case the names of the parties are entered in 
the khewat with regard to the revenue paying land and both are 
entered as co-sharers. On the date when the suit was instituted, 
and even when it was disposed of by the court below, the Te- 
nancy Act of 1901 was in force, under which the entry of names 
in the revenue papers was to be in the first instance on the hasis 
of possession. Further, under Section 201 of the Agra Tenancy 
Act if a party was recorded as having such proprietary right then 
the revenue court in a suit for profits had to presume that he had 
such right. It was held by a Full Bench of this Court that that 
presumption was absolute and conclusive and not only rebuttable, 
Durga v. Kuar Hazeri Singh’. ‘The revenue court, therefore, could 
not ignore the entry of the names of the defendants and would 
have had to decree suits for profits in their favour as well as suits 
against tenants for arrears of rent. ‘The defendants’ joint posses- 
sion therefore was real and substantial and not merely symbolical. 
The present case is accordingly distinguishable from the case which 
was before their Lordships of the Privy Council. We think that 
the plaintiffs are bound to ask for some consequential relief which, 
in case they establish their title, would place them in exclusive 
possession without further interference by the defendants. There- 
fore they were bound either to ask for the defendants’ ejectment 
or an injunction. We think that is what the court below meant 
although the language used by it is to the effect that the plaintiffs 
are bound to sue for possession. ‘There is no prayer before us 
for permission to amend the plaint and add a relief for ejectment 
or injunction. We accordingly dismiss this appeal with costs in 
both courts. 


Appeal dismissed 
3I L. R. 33 AIL 799 : 
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RAM DAS anp orHers (Defendants) 
p versus 
° DEBU ano orHers (Plaintiffs) * 


Sutancan, J. Transfer of Property Act, Sec. 53—Case of future creditor—Presump.. 


KENDALL, ro 


tion—W ben arises. 

All future creditors are within the scope of Sec. 53 of thd 
Transfer of Property Act and it is not necessary that a man should 
be actually indebted at the time when he makes the transfer, for 
if he does so with a view to being indebted at a future time his 
conduct may be equally fraudulent. 

Where a litigation was actually pending and the defendant had 
every reason to believe that she would be made liable to pay 
the mesne profits, if, in order to evade such payment, she put the 
property in possession of another under a document which was 
wholly without consideration, the presumption under Sec. 53 arose 
that the intention was fraudulent. Vasudeo Raghunath Oka v. 
Janardan Sadashiv Apte, I. L. R. 39 Bom. 507 distinguished. 


SECOND APPEAL from a decree of Basu Harr HAR PRASAD, 
Subordinate- Judge of Benares, confirming a decree of Mr. M. 
Husarn, Additional Munsif. 

Hem Chandra Mukerji for the appellants. 

Ambika Prasad for the respondents. 

The judgment of the Court was delivered by 


Kenparr, J.—This is a defendants’ appeal arising out’ of a 
suit for a declaration that a deed of gift dated December 10, 1924, 
was not fraudulent and had not been executed with intent to de- 
feat or delay the claim of the creditors of the donor. It appears 
that a suit was brought against Mst. Sundra for possession of' a 
house and mesne profits, and the house in question was attached 
before judgment, but that suit was withdrawn'on December 9, 
1924 with liberty to sue afresh. The second suit was filed on 
December 10, 1924. On this last mentioned date the deed of gift 
was executed by the defendant Mst. Sundra. Both the courts be- 
low have found as a fact that it was executed with a fraudulent 
intention to defeat the claim of the plaintiffs.. 


The learned advocate for the appellants contends that inas- 
much as on the date of this gift the claim of the plaintiff was 
only for mesne profits which were in the nature of unliquidated 
damages, he gould not be considered a creditor of the vendor, and 
Section 53 of the Transfer of Property Act would therefore not 
apply. In support of this contention he relies on the case of 
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Vasudeo Raghunath Oke v. Janardan Sadashiv Apte’. That case 
is clearly distinguishable, for there the person who was trying to 
take advantage of Section 53 was an auction-purchaser of the 
property. The Bombay High Court held that he was not a cre- 
ditor of the vendor. They further held that he had no tnterest 

in the property at the time of the previous transfer. ° 
It seems to us well settled that all future creditors are within 
the scope of this Section. It does not appear to be necessary that 
a man should be actually indebted at the time when he makes 
the transfer, for if he does so with a view to being indebted at 
a future time his conduct may be equally fraudulent. In the 
resent case a litigation was actually pending and the defendant 
had every reason to believe that she wuld be made liable to pay 
the mesne profits. If in order to evede such payment she put the 
Property in possession of another under a document which was 
wholly without consideration, the presumption under Section $3 
arose, and the court below was justified in recording a finding 

that the intention was fraudulent. i 
The appeal is accordingly dismissed with costs. 
Appeal dismissed 
*L L R. 39 Bon. 507 


NIADER (Judgment-debtor) 
Versus 
KHAZAN anv oTHERS (Opposite parties) * 

Civil Procedure Code, Or. 21, Rule 16, snd Or. 22, Rule 10—Decree- 
bolder dies after making execution spplication—Legal representa- 
tive cen continue the application—W hether legal representative 
can apply for substitution under Or. 22, Re 10. 

When a decree-holder dies after having made an application 
in execution, his legal representative is not bound to make a fresh 
application but can continue the previous application. 

Batjnath v. Rem Bheros, 25 A. L. J. R. 249 (F.B.) explained. 
Moben Singh v. Jaggi Singh, 26 A. L. J. R. 417 referred to. 

Quere:—When a decree-holder dies after having made an 
application in execution, whether his legal representative can 
apply for substitution under Or. 22, Rule 10. 

APPEAL under Section 10 of the Letters Patent from a judg- 
aent of the Hon’ste Mr. Justice ASHWORTH. 
L. M. Roy for the appellant. 
Vishwa Mitra for the respondents. 
oe *L. P. A. 174 of 1328 
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The judgment of the Court was delivered by 

Muxerjt, J.—This is an appeal against a judgment of a learn- 
ed single Judge of this Court and the point for decision is very 
short and simple. 

Itappears that one Harkesh obtained a decree for possession 


_ which was to be executed on the death of a certain lady, Mst. 


Roopo, if the defendant No. 1 omitted to do something within 
one month of the death of the aforesaid lady. The contingency 
contemplated did happen and Harkesh put his decree into exe- 
cution. While the decree was in execution, Harkesh died and 
his sons made an application for substitution and were substituted, 
in place of Harkesh and the execution was proceeded with. The | 
judgment-debtors took se¥eral exceptions to the execution of the 
decree and one of these was that the sons were bound to make 
a fresh application and the execution application by Harkesh could 
not be continued and should be dropped. . 


The contention did not find favour with the lower appellate 
court and did not find favour with the learned Judge of this 
Court. 


It was contended before the learned single Judge of this Court 
that the lower appellate court had relied on the case of Moben 
Singh v. Jagat Singh’ but that case was contrary to a Full Bench 
case of this Court decided earlier, viz., Baijnath v. Ram Bharos*. 
The learned single Judge seems to have accepted this contention, 
but he did not follow the alleged Full Bench decision on the ground 
that the passage on which the appellant’s counsel: relied was a 
mere obiter dictum. . 

We have considered both the cases and are of opinion that 
there is really no conflict between the two decisions. In the Full 
Bench case it was pointed out that the application on the part of 
the sons of the deceased decree-holder was not a fresh application, 
but it was really an application to continue the father’s execu- 
tion application, with themselves on the record. If that be sò, 
the Full Bench never said that when a decree-holder died, his 
sons must make a fresh application and could not continue the 
previous application. 

The learned single Judge expressed the opinion that when 
a decree-holder died, after kene madė an application in exe- 
cution, his representative-in-title by succession could apply for 
substitution of names under Order 22, Rule 10 of the Civil Pro- _ 
cedure Code. It is not necessary really to discuss how far this 
opinion is correct and therefore we leave the matter undecided. 

In the result, the appeal fails and it is hereby dismissed with 
costs. 

; Appeal dismissed 
126 A L J. R 417 32s A L OR. 249 
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SADA SHEO anp oTHERs (Plaintiffs) 
versus 
RAM PEARY and orHers (Defendents)*  . 

U. P. Lend Revenue Act (III of 1901), Sec. 233(k) end Chil Pro- 
cedure Code, Sec. 11—Partitioz proceedings—Szeparate patti formed 
—No objection reised—Subseqnent civil suit claiming title barred — 
Law of entries for consolation. 

Where plaintiffs were parties as co-sharers to a partition in 
which a separate patti was farmed for defendant (a Hindu widow) 
of the property in question and they raised no objection to the 
formation of a separate patti, beld, that plaintiffs were debarred, 
under Sec. 233(k) of the Land Revenue Act and Sec. 11 of the 
Civil Procedure Code, from filing a severe civil suit on ac- 
count of a gift made by the defendant in favour of her daughter 
of the in question. Bijai Misir v. Kali Prasad Misir, L 
L. R. 39 AIL 469 (F.B.) followed. Mobemmad Saddiq v. Lesti 
Rem, I. L. R. 23 AlL 291, Kalka Prasad v. Man Mobenlal, L L. R- 
28 All 302=14 A. L. J. R. 373 (F.B.) and Shembbu Singh v. 
Daljit Singh, L L. R. 38 All. 243=14 A. L. J. R. 293 (F.B.) 
referred to. 

The only case recognized by the law of entries for consolation 
is in mutation cases in a khewat where a widow is occasionally en- 
tered for her consolation and not with the intention that she should 
bold the property for which she is-entered as a Hindu widow’s 
estate. In a ition proceeding the revenue court is entitled 
either to decide a question of title or to refer the parties for 
decision of that question to the civil court. But in a mutation 
case the revenue officer making the entry does so in an administra- 
tive capacity and he is not entitled to decide 2 question of title. 

APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. Justice Kine. 

Ambika Prasad and Sebat Babodur Lal for the appellants. 

S. Majid Ali and Sri Narain Sabai for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a Letters Patent appeal by the plaintiffs 
against the judgment of a learned single Judge of this Court dis- 
missing the suit of the plaintiffs on the ground that that suit is 
barred by the provisions of Section 233 (A) of the Land Revenue 

Act. The facts are that the plaintiffs sued for possession of seven- 

eighth of certain zamindari property in the possession of Mst. Gur- 

dei, defendant No. 2, claiming that the plaintiffs and defendant 

No. 3, Ram Naik, are entitled to the whole of this property. The 

property in suit belonged to one Harnath, who was of the family 

of the plaintiffs, and it has been-found as a fact by the lower appel- 
late court that on the death of Harnath, his son, Mahara; Kæhor, 
*L. P. A. 185 of 1929 
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was a leper to such an extent that he was disqualified from in- 
heriting the property of his father. Maharaj Kishor nevertheless 
was entered for the property after the death of his father and 
died very shortly afterwards, and left a widow, Mst. Ram Piari, 
defendant No. 1. The death of Harnath took place within six 
or seven years of the suit, and therefore there is no question of 
adverse ion. The suit has been brought on account of 
a deed of gift executed by Mst. Ram Piari in favour of her daughter 
Mst. Gurdei of the property in question. ; 

The allegation that the suit was barred by Section 233 (Å) 
does not find a place in the written statement or in the grounds of 
appeal by the defendants to the lower appellate court, but the lower 
appellate court mentions that the point was raised in argument. 
The point was taken in the grounds of second appeal. When the 
matter came before the learned single Judge of this Court, the 


` facts which would give rise to this plea were not contested, and 


in fact it is shown to us that in the statement of the plaintiff 
it is admitted that the plaintiffs were parties as co-sharers to a 
partition in which partition a separate patti was formed for Mst. 
Ram Piari of the property in question. Argument was advanced 
in the Letters Patent appeal to the effect that the materials be- 
fore the learned single Judge of this Court weré not sufficient to 
establish the facts under which a bar under Section 233 (&) of the 
Land Revenue Act could be established; but there is no allega- 
tion in the grounds of appeal of this Letters Patent appeal to that 
effect, nor was there any argument on that point taken before 
the learned single Judge. Accordingly we consider that this point 
cannot be raised now and that the cole point which is open to argu- 
ment in this Letters Patent appeal is purely a point of law whether 
the suit is barred by the provisions of Section 233 (k) of the Land 
Revenue Act. 

Now various rulings of this Court have been referred to by 
the learned single Judge and in argument. The first of these rul- 
ings is a Full Bench ruling reported in Mobemmad Saddiq v. Lauti 
Ramt. In that ruling a Bench of five Judges held that where a 
question of title could have been raised in partition proceeding in 
the revenue court and was not raised, then Section 241(f) of the 
N. W. P. Revenue Act of 1873 bars a spit raising the question 
later in the civil court. 


In I. L. R. 38 Allahabad of 1916 there were two Full Bench 
decisions, one reported at page 302 and the other reported at page 
243. In both these rulings it was held that there was no bar 
under Section 233(A) to a suit in the civil court in somewhat 
similar circumstances. Later there was another Full Bench deci- 
sion in Bijat Misir v. Kali Prasad Misir in which reference is made 

IL L R 23 AlL 291 "L L R 39 All 469 
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to both these Full Bench decisions reported in I. L. R. 38 Allaha- 
bad, 243 and 302. In the latest Full Bench ruling of 39 Allaha- 
bad 469 it is laid down that Section 233(&) does bar a civil suit 
in which persons who had been parties to the partition suit sued 
in the civil court to recover possession of shares other than had 
been entered in the partition application. We consider that this 
Full Bench ruling of 39 Allahabad 469 is a ruling which should 
guide us in the present case. We consider that the principles 
which should guide a court in cases similar to the present are 
derived partly from res judicata under Section 11 of the Civil Pro- 
cedure Code and partly from Section 233(k) of the Land 
Revenue Act. We consider that these are not too isolated prin- 
ciples but that the effect of these two rules of law is to lay down 
one and the same principle. Under Section 107 of the Land Re- 
venue Act an el Pi for partition is accompanied by a certi- 
fied copy of the khewat showing the shares recorded for the co- 
sharers in the mahal. If any co-sharer, who is a party to the 
partition case, has any objection to the entry in the khewat of 
the name of a co-sharer or of the amount of the share recorded 
for a co-sharer, it is open to that party to make an objection be- 
fore the partition court. Such an objection is made under Sec- 
tion 111 of the Land Revenue Act, and on such an objection being 
made the revenue court may either decide the question of pro- 
prietary title itself or refer a party to the civil court or decline 
to grant the application until the question has been determined 
by a competent court. If the revenue court decides the question 
of title itself, Section 112 provides for an appeal to the civil 
court. e It is clear, therefore, that at this stage in a partition pro- 
ceeding it is the intention of the legislature that the parties to 
that partition proceeding should have an opportunity to raise any 
question of title to a fa or to the amount of a share in the 
khewat in question. Now under Section 11 of the Code of Civil 
Procedure Code where it is open to the parties to a suit to raise 
such a question and they neglected to raise that question, they 
are then debarred by explanation 4 from raising the question in 
a subsequent suit. The parties, therefore, must take advantage 
of the opportunity which is afforded to them of having questions 
of title decided in the partition suit. 

The learned counsel for the appellant urged upon us that 
the particular patti for which the name of Mst. Ram Piari was 
entered was merely a case of entry of Mst. Ram Piari for her con- 
solation. Now the only case recognised by the law of entries for 
consolation is in mutation cases in a khewat where a widow is 
occasionally entered for her consolation and not with the intention 
that she should hold the property for which she is entered as a 
Hindu widow’s estate. But in 2 mutation case the revenue officer 
making the entry does so in an administrative capacity and he is 
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not entitled to decide a question of title. In a partition proceeding 
the revenue court is entitled either to decide a question of title or 
to refer the parties for decision of that question to the civil court. 
The two cases, therefore, differ very greatly, and we do not consi- 
der that there is any validity in the plea put forward that entry 
of Mst.,Ram Piari in the partition patti was an entry which was 
merely for her consolation. We consider that it must be taken 
that such an entry was an entry that she should have the estate of 
a Hindu widow in that patti. We consider that the decision of 
the learned single Judge of this Court was correct that Section 
233 (k) of the Land Revenue Act and Section 11 of the Code of 
Civil Procedure do bar the present suit by the plaintiffs. Accord- 
ingly we dismiss this Letters Patent appeal with costs. ` 


Appeal dismissed 


DEO DAS AND OTHERS (Plaintiffs) 
VETSHS 


` MAHESH RAM GOND and oTHers (Defendants) * 


Limitation Act (IX of 1908), Art. 120—Zar-i-chaberum claimed by vir- 


tue of en euction-sale—Limifation runs from date of confirmation of 
sale 
Limitation, under Art. 120 of the Limitation Act, in a claim 
of zar-i-chaharum by virtue of an auction sale, runs from the date 
of the confirmation of the sale. r 
Bindeshri v. Somnath, 14 A. L. J. R. 382 distinguished. 
APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the HoN’BLE Mr. Justice DALAL. 
Gadadhar Prasad for the appellants. 
K. C. Mita] for the respondents. 
The judgment of the Court was delivered by 
BENNET, J.—This is a Letters Patent appegl by the plaintiffs 
whose suit was decreed by both the lower courts, but the judgment 
of the learned single Judge of this Court is against the plaintiffs, 
The plaintiffs are certain idols who own the site of house No. 51|8 
in Benares and the tenants of this house were the predecessors of 
the defendants 2 to 5. On July 16, 1920, defendant No. 1, who 


‘had a decree against defendants 2 to 5, had this house auctioned 


by a sale of court and purchased it himself for the sum of Rs.1,050. 
This sale was confirmed on August 18, 1920. The present suit was 
brought on August 17, 1926, that is, within six years from the 
date of confirmation, but more than six years from the date of 


"L. P. A, 166 of 1929 
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auction-sale, The suit is for one-fourth of the purchase price, 
that is, Rs.262-8-0 and interest, on the ground of a custom by 
which in the case of a public sale the decree-holder, the judgment- 
debtor and the purchaser are jointly and severally lidble for the 
payment of this “‘zar-i-chaharum” to the owner of the site. Va- 
rious grounds of defence were taken, but the-only question which 
concerns this Court is the question of whether the suit was*brought 
within the period of limitation allowed by Article 120. That 
period of six years dates from the time when the right to sue 
accrues. ‘The plaintiffs alleged that the right to sue accrued on the 
date of confitmation of the sale, and the defendants allege that 
the right to sue accrued from the date of the auction-sale. The 
learned single Judge of this Court has followed the ruling re- 
ported in Bindeshri v. Somnath’ in which it was held that the 
period of limitation in a similar claim of haq chaharum should 
run from the date of execution of a sale deed and. not from the 
date of registration of that sale deed. But we consider that the 
parallel is inaccurate. In the case of a sale deed the deed is com- 
plete on the date of execution, and registration is effected subse- 
quently as a formality by the legislature in the special case of deeds 
of sale etc. relating to immovable property. In the case of an 
auction-sale the sale is a sale by a court, and the orders of the 
court confirming the sale are a vital and necessary part of the trans- 
action. The actual auction-sale is merely carried out by a minis- 
terial officer as a matter of convenience, and it is not until the 
sale is confirmed that orders are passed by the court in the matter. 
It is true that Section 65 of the Civil Procedure Code lays down 
as follows:— 

Where immovable property is sald in execution of a decree and 
such sale has become absolute, the property shall be deemed to 
have vested in the purchaser from the time when the property is 
sold and not from the time when the sale becomes absolute. 

The fact that a special provision of the Civil Procedure Code 
was necessary indicates that without such a provision the result 
would not have been attained. Therefore as regards the immov- 
able property passed at the sale it is only because of this provision 
that the property vests from the date of the auction-sale. There 
is no such provision in the Civil Procedure Code or in the orders 
under it in regard to the purchase price. Now the provisions in 
regard to purchase price are contained in Order 21, and Rule 84 
states that on every sale of immovable property the person dec- 
lared to be the purchaser shall pay immediately a deposit of 25 
per cent. Rule 85 directs that the purchaser should pay the full 
amount of the purchase money into court within 15 days. The 
owners of the site, that is, the plaintiffs in this case, could not have 
obtained their haq chaharum the date of the auction sale for two 


14 AL J. R 382 
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reasons. For one thing it was not then known whether the sale to 
the defendant No. 1 would or would not be confirmed. For an- 
other reason defendant No. 1 was under the obligation, unless he 
was excused by the execution court, of paying one-fourth of the 


maining three-fourths into court within 15 days. It would not 
have been possible for an auction-purchaser to retain 25 per cent 
of the purchase price and pay it to the plaintiffs instead of mak- 
ing the payment of the full amount into court. The plaintiffs 
only got the right to obtain their 25 per cent after the full amount 
of the purchase money had been paid into court, and they would 
have obtained that money by an application to the court on which 
the court would have ordered withdrawal of the amount by the 
plaintiffs. For these reasons we consider that it cannot be said that 
the right of the plaintiffs to sue accrued on the date of the auction- 
sale. They did not have the right to obtain ‘the money on that 
date. Some argument was made as to whether the payment of 
the 25 per cent should be in addition to the deposit by the auc- 
tion-purchaser of the amount of Rs.1,050 in court. If, however, 
the amount was in addition to that amount, the custom would not 
be of one-fourth but of one-fifth. We consider therefore that the 
right to sue accrued to the plaintiffs on the confirmation of the 
sale and therefore the present suit is within time. Accordingly 
we allow this Letters Patent appeal and we restore the decree of 
the lower appellate court with costs at both hearings in this Court. 

Appeal allowed 


NAND KISHORE anD oTHers (Plaintiffs) 
versus 
LALLU AND ANOTHER (Defendents)* 


Transfer of Property Act (IV of 1882), Sec. 52—Pertition suit—Lis 
pendens—Auction-purchase made during pendency of partition suit 
—"Contentious swit”, meaning of. 

A partition suit does come within Sec. 52 of the Transfer of 
Property Act, and, therefore, the rule of lis pendens applied to such 
a suit and would negative the effect of an auction-purchase 
during the pendency of a partition suit. 

Tere Chand v. Bachnun Singh, 18 I. C. 492 approved. 

A “contentious suit” means every suit other than a friendly 
suit. Where a suit is contentious in its origin and nature, it is 
not necessary that summons should have been served to- make 
it contentious. Fafyax Husain Khen v. Pereg Nerain, I. L. R. 
29 All. 339 (p.c.) and P. Kathir v. C. Meremadissa, I. L. R. 38 
Mad. 450 relied on. 

*L. P. A. 151 of 1928 
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AppraL under Section 10 of the Letters Patent from a judg- 


ment of the Hon’sLe Mr. Justice Kina. 
R. K. Malaviya for the appellants. 
Uma Shankar Bajpai and G. S. Pathak for the respondents. 
The judgment of the Court was delivered by : 
BENNET, J.—This is a Letters Patent Appeal brought by the 
plaintiffs against the judgment of a learned single Judge of this 


Court dismissing their appeal and confirming the decrees of the 
two lower courts. The family of the plaintiffs is as follows:— 





| | 
Bhawani Pratad Bale Hams 
Sheo Parkash 





———_-_— 
Ram oe Nand Kishore Jugal eee ou! Kishore ae Kishore 
By a plaint filed on February 16, 1916, and registered on De- 
cember 18, 1916, Raja Ram and Sheo Parkash brought a suit for 
partition clay 7 of 1916) against the other members of the family. 
Subsequently there was a second suit for partition No. 3 of 1918 
brought by Nand Kishore which was filed on December 18, 1917. 
These two partition suits were tried together and a p 
decree was passed on April 6, 1921, and a final decree on Septem- 
ber 19, 1921. A few days after registration of the first parti- 
tion suit brought by Raja Ram and Sheo Parkash, Lalta Prasad 
got a simple money decree against Bhawani Prasad and his son 
Ram Kishore on December 22, 1916. This was in connection 
with a business which was in the name of Ram Kishore alone and 
the name of Bhawani Prasad, his father, was subsequently added 
to the suit and a decree was given against both. On August 28, 
1918, attachment was made of house No. 95 with which the pre- 
sent suit is concerned, and an objection was made by the present 
plaintiffs to the effect that the property attached was joint an- 
ae family T that these suits for partition of the entire 
a PORET were pending, and that the attachment should 
eased, but if that prayer be not granted that this objection 
a postponed until determination of the two partition cases. When 
the objection came on, for hearing, the vakil for the decree-holder 
stated that he only desired an auction-sale of the right and share 
of the two sudgment-debtors, Ram Kishore and Bhawani Prasad. 
The vakil for the objectors admitted that the two judgment- 
debtors had a share in the attached property, but he wanted the 
sale postponed for two months. The objections were disallowed, 
and the house in dispute in its entirety was put up for sale and 
purchased on June 2, 1919, by Kedarnath, father of the defendants, 
who obtained formal possession on November 5, 1919. Kedar- 
nath had been å tenant of the house since 1905 on a monthly rent 
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of Rs.17 to the joint family of which the plaintiffs were then 
members, In the final decree in the partition suit on September 
19, 1921, the whole of the house in dispute was allotted to the four 
plaintiffs in equal shares, one-fourth to each plaintiff, that is, it 
was allotted to the branch of Bhawani Prasad and his sons with 
the excéption of Bhawani Prasad and his son Ram Kishore who 
were judgment-debtors in the case of Lalta Prasad. The present 
case has been brought by the plaintiffs for arrears of rent from 
August 1, 1921 to August 31, 1924. Various grounds were taken 
in deferice in the written statement, but the present ground with 
which we are concerned is that, as found by both the lower courts, 
the defendants were not liable for the one-third of the rent ow- 
fng to the purchase at the auction-sale by the father of the de- 
fendant Kedarnath, of the shares of Bhawani Prasad and Ram 
Kishore. ‘The question which has been argued before us is whether 
owing to the rule of lis pendens contained in Section 52 of the 
Transfer of Property Act that purchase by Kedarnath was null 
and void as against the rights of the plaintiffs. It is clear that 
the auction-sale was made while both partition suits were pend- 
ing. The view taken by the two lower courts was that Section 
§2 of the Transfer of Property Act would not apply, because 
the partition suit No. 3 of 1918 was not contentious as Bhawani 
Prasad and Ram Kishore did not contest it, and the rights of 
Bhawani Prasad and Ram Kishore to a share in the house in dis- 
pute was not in question in that suit. 


In addition to the house in dispute there was also a grove 
a k same decree-holder Lalta Prasad attached and pugchased 
ve himself. In the partition that grove was allotted to 
the te of Sheo Parkash, the cousin of the present plaintiffs. 
A suit was brought in regard to that grove and came before this 
Court in First Appeal No. 297 of 1924 decided by a Bench of this 
Court on December 1, 1927. In that suit it was held that Sheo 
Parkash could recover the grove. The basis of the decision was 
that Section 52 of the Transfer of Property Act applied, and the 
auction-purchaser, therefore, did not obtain rights which were 
valid against Sheo Parkash to whom the grove had been allotted 
in the partition suit which was pending at the time of the auction- 
purchase. The learned Judge of this Court alludes at some length 
to First Appeal No. 297 of 1924 and he distinguishes the second 
appeal in the present case on various grounds. He held that the 
present appeal was different and he went on to state 
the appellant has not even argued in second appeal that the 
doctrine of Hs pendens is applicable. 
Most of the grounds in the present second appeal dealt with the 
question of lis pendens and as the First Appeal No. 297 of 1924 
was contested on the ground of lis pendens, we are convinced that 
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the learned Judge of this Court was under a misapprehension when 
he wrote that the question of lis pendens was not argued before 
him in second appeal. Consequently it is open to the plaintiffs to- 
argue lis pendens before this Court in the Letters Patent appeal. 

As regards the broad question as to whether Section $2 of the 
Transfer of Property Act applies to a partition suit, there ts a rul- 
ing of this Court, in Tera C. v. Bachnun Singh, which states 
that an assignment of a mortgage debt during a partition suit by 
a party comes under Section 52 of the Transfer of Property -Act. 
We agree with the principle of that ruling that partition cases come 
within the meaning of contentious suits under Section 52 of the 
Transfer of Property Act. Some argument has been made on the 
meaning of the word “contentious”, and the learned advocate for 
the respondent has endeavoured to support the finding of the lower 
appellate court that the present suit was not contentious, because 
Bhawani Prasad and Ram Kishore did not contest it. In the Privy 
Council case in Fetyaz Husain Khan v. Parag Narain? it was laid 
down at page 345 that where a suit is contentious in its origin and 
nature it is not necessary that summons should have been served 
to make it contentious, Further it was in P. Kathir v. C. Mare- 
madiss® that a contentious suit in Section $2 of the Transfer of 
Property Act means every suit other than a friendly suit. It was 
further argued by the learned counsel for the respondent that in 
a partition suit a right to immovable Bo is not directly bnd 
specifically in question, because apparently it is admitted by the 
parties that the joint family possessed the property in question. 
But we consider that the question in the partition suit is how that 
immovSble property should be divided and those rights apportioned. 
Consequently we consider that a partition suit does come under 
Section 52 of the Transfer of Property Act.: Accordingly, differ- 
ing from the learned single Judge of this Court, we hold that the 

laintiffs in the present suit are entitled to claim that the rule of 
lis pendens would apply to a partition suit and would negative the 
effect of an auction-purchase made during the pendency of a parti- 
tion suit. . : 

One further question of fact remains for decision. In the 
written statement there were various pleas of fraud raised in para- 
_ graphs 19, 21 and 22, and although the trial court did not directly 
frame an issue on the Subject of fraud, the trial court considered 
those pleadings under the first issue: 

are the plaintiffs the owners of the whole house in dispute? 
The trial court came to this finding: 
The plaintiffs, thereafter, seem to have taken to another course 
to defraud the creditor, the course being the non-allotment of 
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the house actually sold to the share of the judgment-debtors on 

partition. 
The ground No. 3 of appeal to the District Judge stated that 
no evidence was produced to prove any fraud or collusion, and the 
lower court was not at all justified in importing allegations of fraud 
in its judgment quite beyond the pleadings of the parties. The 
lower appellate court mentioned that six grounds had been taken 
in appeal and that the court need not take them one by one as 
they.seem to overlap one another. In the end the lower appellate 
court dismissed the appeal of the plaintiffs on different grounds and 
did not come to any finding on the question of fraud. As we have 
differed from the lower appellate court on the ground on which 
it set aside the decree of the trial court, it is necessary for us to 
remand an issue to the lower appellate court on the question of 
fraud. It is also necessary to remand an issue in regard to the 
amount of the shares of Bhawani Prasad and Ram Kishore, be- 
cause although it was found by both the lower courts that the 
shares amounted to one-third of the house in question and be- 
fore the lower appellate court it was stated that that point was 
not contested, still it has been contested in this Court that those 
two shares together will amount to one-sixth and not one-third. 
The reason for this is that the branch of Bhawani Prasad and the 
branch of his brother Raja Ram would have on partition one- 
half share each, and therefore, the half share of Bhawani Prasad 
divided between himself and his five sons would come one-twelveth 
each and not one-sixth each. Accordingly we remand the two- 
following issues for decision by the lower appellate court and re- 
turn within the period of two months. No evidence meed be 
taken in regard to these issues. But it will be open to the court to 
send for the partition records if required. 

1. Did the plaintiffs fraudulently conceal the fact that the 
shares of Bhawani Prasad and Ram Kishore in the house No. 95 
had been sold in auction-sale and did the plaintiffs fraudulently 
obtain a final decree in partition allotting the whole house No. 95 
to the plaintiffs in order to defeat the auction-purchaser? 

2. If the partition is not binding, what were the shares of 
Bhawani Prasad and Ram Kishore in house No. 95 on the date of 
the auction-purchase? 

Ten days will be allowed for objections on the findings. 


[On receipt of the findings by the court below, which were 
in favour of the appellants, the appeal was allowed and the 
plaintiffs were granted a decree for recovery of Rs.501-5-0 arrears 
of rent, with full costs throughout and interest on the amount 
decreed at six per cent per annum from the date of the institution 
of the suit till recovery. ] 

, Appeal decreed 
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UMRAO SINGH and ANOTHER (Plaintiffs) 
: versus E 
HAR PRASAD (Defendant) * ° 
Chl Procedure Code (Act V of 1908), Sec. 92—Order to file accounts 
under Sec. 5, Charitable and Religions Trusts Act—Not complied 
with—Effect of—W hen suit for breach of trust can be instituted— 
Ear fags exthorixed to grent eny relief under Sec. 92 ) 
and Religions Trusts Act, Sec. 6—Reguler suit 
one for accounts for whole period of trastership justified. 

When the order of the District Judge directing the defendant 
to file accounts under Sec. 5, Charitable and Religious Trusts Act 
had not been complied with, there was a breach of the trust, which 
could be made the basis of a suit under Sec. 92 of the Civil Pro- 
cedūre Code. Once such a suit was filed the District Judge had 
jurisdiction to grant any or all the reliefs mentioned in Sec. 92, 
Sub- sec. (1) of the Code, and also to order a trustee to render 
accounts for the whole period of his trusteeship, if such accounts 
have not been rendered before. But in a suit passed on such non- 
compliance with an order made under the Charitable and Religious 
Trusts Act no other matter relating to the conduct of the 
trustee can be investigated unless the suit is instituted with the 
previous consent of the Advocate-General. 

First APPEAL from a decree of P. C. PLowDEN Esq., District 
Judge of Bareilly. 

Kailas Nath Katju and B. Malik for the appellants. 

Iqbal Abmad and S. N. Gupta for the respondent. 

The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out its a 
suit under Section 92 of the Civil Procedure Code claimin 
reliefs including the removal of the defendant trustee, the ae 
dering of accounts of income and expenditure from 1902 when 
he took over charge, the appointment of new trustee and the 
vesting of the trust property in them, as well as other directions 
said to be necessary. 

It appears that the defendant took over charge as trustee of 
this endowed property in 1902 and was managing it without 
any objection on the -part of the other-members of his family. 
In 1915-16 plaintiff No. 1, his younger brother, moved the Legal 
Remembrancer for sanction to file a suit a him. Some in- 
quiry through the Collector was presumably made and the legal 
Remembrancer declined to grant the sanction. No suit, there- 
fore, could be instituted; but the defendant certainly became 
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aware that his management was being questioned by his younger 
brother. 


After the coming into force of Act XIV of 1920 the present 
plaintiff filed an application in the court of the District Judge 
on March 7, 1927 under Section 5 of that Act, praying that the 
trustee be ordered to file the accounts of the income of the trust 


J. property, and to refrain from cutting any trees; and that in case 


he was found incapable of managing the trust property, he should 
be removed from his office and the petitioner be appointed trustee 
in his place. The application was of course objected to by the 
defendant Umrao Singh. In the first instance the learned Judge 
issued a notice to the defendant on March 30, 1927, directing 
him to file account books by April 2. He also issued an injunc- 
tion prohibiting him from cutting down any trees or removing 
any timber. The defendant filed certain abstract statements of 
income and expenditure but not regular accounts. On Novem- 
ber 21, 1927 the petitioner applied to the Judge stating that the 
trustee had not filed any original accounts together with the re- 
ceipt books and other papers, and that he had filed no accounts 
whatsoever for the year 1926-27. On that application the learned 
Judge passed the following order:— 
I have seen the accounts. They are worthless. Proper accounts 
including receipts and bahikhatas must be filed within two days. 
On November 23, 1927, the trustee filed an application stat- 
ing that he had filed the account which was with him in com- 
pliance with the order of the court and that he had got “no better 
account” and was therefore unable to comply with the order. 
The petitioner protested against this statement and alleged in his 
application of the same date that the trustee had not filed the 
original accounts and receipts, and that what he had filed were ` 
fabricated and unreliable. On this the learned Judge made this 
order:— 
Yes, he must have the original. These are only abstracts. 


He then proceeded to appoint a receiver temporarily and 
later on directed the petitioner to file a regular suit within two 
months. This was done. The propriety of this order is not in 
question before us. ° y 

In the plaint filed in this case the plaintiff not only alleged 
disobedience to the order of the District Judge to file the accounts, 


` but also other matters showing mismanagement, misfeasance, breach, 


of trust and misconduct. ‘These were all denied in the written 
statement, in which a further plea was taken that the suit without 
the previous sanction of the Legal Remembrancer was not at all 
maintainable. 
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The learned District Judge seems to be of opinion that he has = Gm 
no authority to remove the trustee until the plaintiff has applied 7555 
for the permission of the Advocate General to institute a suit — 
under Section 92 of the Civil Procedure Code, and that in any case Vimao 
the trustee cannot be legally removed in the suit. He is further ie 
of opinion that the plaintiff can ask for accounts for only three Har Passa 
years. He has also expressed the opinion that the management gyi) J 
had not been unsatisfactory, barring the fact that the defendant  ’ ` 
was not very careful in not keeping proper accounts for all these 
years, so that it is very difficult to know exactly how much was 
obtained from the estate and how much was spent on the wor- 
ship of the temple and other necessary expenses. He has not re- 
moved the defendant from the trusteeship, but has ordered him 
to file accounts of 1334 F. only and has also given him certain 
directions set forth in his finding on issue No. 4 for his future 
guidance. 

The plaintiffs have pleaded and urged that a case has been 
made out for the peeing of the defendant. - 

In our opinion the learned Judge is wholly in error in thinking 
that he had no authority to remove the defendant from the trustee- 
ship and that the defendant could not legally þe removed in this 
suit. The facts which we have stated above leave no doubt in 
our minds that there was a disobedience of the order of the Dis- 
trict Judge directing the defendant to file proper accounts in the 
former proceedings. Even in the proceeding the learned Judge 
was satisfied that the originals must have existed and had been 
withheld. In the present suit Har Prasad in the witness-box 
offered the explanation that accounts used to be kept by his karinda, 
but they were taken away by him shortly before he filed the 
abstracts in the court of the District Judge. He admits that he 
made no report to the Police about this theft. It is also clear 
from his application dated November 23, 1927 that he did not 
suggest at that time that these accounts had existed and had been 
stolen away from his possession. The story now told is utterly 
incredible and cannot be accepted, and the only conclusion at 
which we can arrive is that proper original account books must 
have existed and were not produced before the District Judge. 
There was therefore a çlear disobedience of his order. 

The application before the learned Judge was one for the 
filing of accounts and the order was made by him under Section 
§, Sub-section (5) of Act XIV of 1920. Section 6 of that Act 
provides that if a trustee without reasonable excuse fails to com- 
ply with an order made under Sub-section (5) of Section 5 he 
shall be deemed to have committed a breach of tryst affording 
ground for a suit under the provisions of Section 92 of the Code 
of Civil Procedure; and any such suit may, so far as it is based 
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on such failure, be instituted without the previous sanction of 
the Advocate General. It is quite clear from this Section that 
when the order of the District Judge had not been complied with, 
there was a breach of the trust, which could be made the basis 
of a suit under Section 92. Once such a suit was filed the Dis- 
trict Jtdge had jurisdiction to grant any or all the reliefs men- 
tioned in Section 92, Sub-section (1) of the Code. We fail to 
see why the learned District Judge thinks that he had no jurisdic- 
tion to remove the trustee. It is also clear to us that the learned 
Judge is in error in thinking that he could not direct accounts and 
inquiries for a period of more than three years. He seems to be 
under the impression that although a regular suit under Section 92 
has been instituted, the provisions of Act XIV of 1920 still govern 
the rights of the parties, and that, as provided in Section 3 of that 
Act, accounts for more than three years cannot be ordered. He 
is further in error in thinking that these three years would run 
from 1334 F. only. 


We are of opinion that the court has jurisdiction to order a 
trustee to render accounts for the whole period of his trusteeship, 
if such accounts have not been rendered before. At one time we 
felt inclined to order that the defendant should render accounts 
from 1917 onwards, when his younger brother challenged his ma- 
nagement and applied to the Legal Remembrancer for sanction. 
But as at that time the authorities were apparently satisfied that 
no breach of trust was committed, we think it would be unfair 
to the defendant to direct him to render accounts for this long 
period. a 

At the same time there seems to be no reason why he should 
not have been ordered to render accounts for the three years pre- 


. vious to the application of March 7, 1927, which accounts he had 


been ordered to file and which he had failed to file. 


As regards the other questions of misconduct, mismanagement 
or negligence, we think that such an inquiry is wholly outside the 
scope of a suit which is instituted on the basis of Section 6 of the 
Act. The last part of the Section quoted above shows clearly 
that it is only so far as the suit is based on such failure that the 
previous consent of the Advocate General is dispensed with. We 
cannot therefore allow a wholesale inquiry into the general mis- 
conduct of the defendant or his negligence. All that should be 
assumed in this case is that he has committed a breach of trust 
inasmuch as he failed to comply with the order of the District 
Judge to file accounts. The question before us, therefore, simply 


-is whether such omission on his part is sufficient to justify an order 


for his remoyal. After some hesitation we have come to the con- 
clusion that the order of the learned District Judge in this respect 
should not be interfered with. We accordingly allow this appeal 
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in part, and modifying the preliminary decree of the District Judge 
extend the period for which the accounts have to be rendered to 
the three years prior to March 7, 1924. We direct the parties to 
bear their own costs of this appeal. The time for filing the ac- 
counts is extended to one month from the arrival of the record in 
the court below. 


Decree ‘modified 


RAJKUMAR (Plaintiff) 
versus 

MANGAD RAI anD oTHERS (Defendants) * 

Civil Procedure Code (Act V of 1908), Sec. 35-A—Order fo pay costs 
can be passed agains: next friend of minor. 

What is awarded under Sec. 35-A of the Civil Procedure Code 
is “costs” and nothing but costs although those costs are to be 
awarded by way of compensation and the order to pay it is co- 
vered by Sec. 35 itself and-therefore an order under Sec. 35-A 
can be passed against the next friend of a minor. 

Fist APPEAL from a decree of MauLvI SYED IFTIKHAR 
Husam, Subordinate Judge of Budaun. 

Hanuman Prasad Agarwal for the appellant. 

S. B. Joberi for the respondents. 

The judgment of the Court was delivered by 

Mtxerji, J— This appeal has no force and has been filed 
mainly in the interests of the next friend who was responsible for 
the suit. 

The ostensible plaintiff to the suit was a minor Rajkumar 
on whose behalf the appeal is. His father Lachhman Das exe- 
cuted two mortgages in respect of the other defendants and on 
these mortgages, decrees ‘have been obtained by the mortgagees 
and the property has been advertised for sale. The plaintiff’s case 
was that the property was the joint family property of himself 
and his father Lachhman Das end the mortgages having been exe- 
cuted without legal necessity, could not support the decrees and 
the property could not be sold. 

The defence was that the property was the self-acquired pro- 
perty of Lachhman Das, that he got it under a settlement made 
by his maternal grandmother and the plaintiff had no interest in 
the property. The defendants also urged in the written state- 
ment that the suit was a frivolous one and had been brought only 
to harass the defendants. The learned Subordinate Judge found 
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that there was no foundation for the suit, that the property was 
the self-acquired property of Lachhman Das, that the plaintiff 
had no interest in the property and that the suit was a frivolous 
and vexatious one. In the result, the learned Subordinate Judge 
dismissed the suit and awarded, besides ordinary costs, a sum of 
Rs.500 ‘as further costs, by way of compensation under Section 
35-A of the Civil Procedure Code and directed that the sum be 
paid by Jwala Prasad, the next friend of the minor Rajkumar. 


The appellant has not printed the material documents in the 
case, although the value of the appeal exceeds Rs.10,000. The 
reason is obvious. The appeal has no merits and the object of 
filing the appeal was two-fold: first, to obtain a stay of execu- 
tion of the decree if possible and next, to get the reversal of the 
order by which Jwala Prasad was made to pay the costs. 


On the merits it is abundantly clear that the property was 
the self-acquired property of Lachhman Das. The property was 
originally owned by a third person and was sold in an auction 
gale in 1909. It was purchased by Mst. Champa Kunwar, the 
maternal grandmother of Lachhman Das. an Das got 
the property under a deed executed by himself, his maternal grand- 
mother and the husband of his mother’s sister, Mst. Barni Kunwar. 
The only evidence that has been printed in the case is the evidence 
of a few witnesses. This evidence we have examined. It has 
no value. We hold that the property was the self-acquired pro- 
perty of Lachhman Das and the plaintiff had no interest in the 
property. As we have already said, the appeal has no merits. 


Coming to the award of extra costs under Section 35-A. The 
learned counsel for the appellant has argued that the minor might 
be made liable to pay the costs, but certainly not the next friend. 
His argument is based on the language of Section 35-A and is 
this. In Section 35-A a “party” has been made liable, while in 
Section 35 larger power has been given to the court and the court 
is authorised to award costs against any person whom it finds liable 
to pay them. But this argument does not take’ account of the 
fact that what is awarded under Section 35-A is “costs”? and no- 
thing but costs, although those costs are to be awarded by way of 
compensation. The extra costs that were awarded under Sec- 
tion 35 being ‘costs’, the order to pay it is covered by Section 35 
itself, In this view, there can be no doubt that the court 
below was justified in making the next friend of the plaintiff 
pay costs by way of compensation. 

We hold that the appeal has no force and dismiss it with costs. 
The costs of the appeal will be paid by Jwala Prasad, the next 
friend of the minor. 

Appeal dismissed 
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ALI HUSAIN and orrs (Defendants) 
VETSHS e 
MOHAMMAD NASIR ALI (Plaintiff)* ° 
Indien Contract Act (IX of 1872), Sec. 23—Embezalement by « men in 
position of irust—Bond executed during pendency of criminal case 

—Bond not rendered void—Civil lisbility of person embezzling. 

Where a man, to whom a civil debt is due, takes security for 
that amount from his debtor, even though the debt arises out of 
a criminal offence, the agreement to pay the amount is enforcible 
in law and is not obnoxious to the provisions of Sec. 23 of the 
Indian Contract Act. 

Where a person in a position of trust embezzles sums of money 

` belonging to his master he exposes himself to the risk of a criminal 
Prosecution, but he also remains under a civil liability to his 
master, 
Kessowji Tulsidas v. Hurjiwon Mulji end Shemkuver Vabu, 
LL. R. 11 Bom. 666 relied on. 

SECOND APPEAL from a decree of C. Des BANERJI Esq., Ad- 
ditional Subordinate Judge of Jaunpur, reversing a decree of BABU 
Bono Basni Prasan, City Munsif. 

S. N. Mukerji and S. P. Sinba for the appellants. 

Mabmoodullah for the respondent. 

Thg judgment of the Court was delivered by 

SEN, J.—This is an appeal by the defendants and arises out 
of a suit for sale in enforcement of a mortgage, dated March 18, 
1922, executed by Ali Husain, Waris Husain and Muhammad Hu- 
sain for Rs.1,500 in favour of Syed Nasir Ali Khan Bahadur Zul- 
qadar. K 

Ali Husain Khan, who was a treasurer and in the employ of 
the plaintiff, appears to have misappropriated a sum of Rs.2,209- 
12-5 belonging to the plaintiff. The latter dispensed with his 
services and instituted a criminal complaint against him on the 
charge of breach of trust. During the pendency of the said com- 
plaint the bond in suit was executed for a sum of Rs.1,500 with- 
out interest, the plaintiff having foregone his claim as regards 
Rs.709-12-5. 

The suit was contested on the ground that the bond was 
executed in consideration of an agreement to compound the ‘cri- 
minal case and offended against the provisions of Section 23 of 
the Indian Contract Act. 

The court of first instance gave effect to this plea and dis- 
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missed the suit. The lower appellate court, upon a consideration 
of the entire evidence, came to the conclusion that 

the withdrawal of the prosecution was not the consideration for 

the ent and therefore the agreement has not been rendered 

void by virtue of Section 23 of the Indian Contract Act. 
Where a person in a position of trust embezzles sums of money 
belonging to his master, he exposes himself to the risk of a criminal 
prosecution, but he also remains under a civil liability to his mas- 
ter. The amount embezzled is a debt which he is responsible to 
pay. Where a man, to whom a civil debt is due, takes security 
for that amount from his debtor, even though the debt arises out 
of a criminal offence, the agreement to pay the amount is enforcible 
in law and is not obnoxious to the provisions of Section 23 of the 
Indian Contract Act (see Kessowji Tulsidas v. Hurjiwen Malji 
and Shemkuvar Vabu). We are clearly of opinion that the decree 
passed by the lower appellate court is in law and ought not 
to be interfered with in second ap We dismiss this appeal 
with costs. 

Appeal dismissed 
"LL R. 11 Bom 666 


PIARE LAL AnD oTHERS (Plaintiffs) 
Versus f 
SARASWATI AND orHERs (Defendents)* ~ 


Civil Procedure Code (Act V of 1908), Or. 41, R. 33—Scope of —Ap- 
Yate court incompetent to upset decree im its entirety—When 
decrte not impugned by other defendants. 

It is not competent to the appellate court, acting under Or. 41, 
R. 33 of the Civil Procedure Code, to interfere with the decree 
obtained by plaintiff in so far as it had not been challenged by the 
defendant. 

The words of Or. 41, R. 33 are very wide but careful judicial 
discretion must be used by the appellate court in the exercise of 
the powers conferred by the Rule. 

Rengam Lal v. Jhendu, 8 A. L. J.R. 1111 followed. Gysen 
Singh v. Ats Husein, I. L. R. 43 All 318=19 A. L. J. R. 61, Mob- 
shem Ali Kben v. Mulu, L L. R. 48 AlL 551=25 À. L. J. R. 80, 
In re Rukya v. Mews, 26 A. L. J. R. 1139 and Maden Lal v, 
Gajendrapal Singh, 1929 A. L. J. R. 344 referred to. 


SECOND APPEAL from a decree of P. K. Ray Esq., District 
Judge of Mainpuri, reversing a decree of MauLvi FARIDUDDIN 
Arman Kean, Subordinate Judge. 

*S. A. 938 of 1927 ° 
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Narain Prasad Asthena for the a 
Kailas Nath Katju and S. N. Chesbe for the respondents. 
The judgment of the Court was delivered by 


SEN, J.—The plaintiffs instituted a suit on October 11, 1924, 
for a declaration that certain transfers, made by Mst. Parhati, wi- 
dow of Jawahir Lal, were void and ineffectual against the plaintiffs 
and for possession of some of the properties left by Jawahir Lal. 


Jawahir Lal died leaving a widow, Mst. Parbati, and a sister, 

Mst. Bano. His property consisted of a house, two shops and a 
plot of waste land situate'in Mandavi Rexganj, one of the muhallas 
of Sirsaganj, pargana Shikohabad, in the district of Mainpuri. He 
also left a dwelling house situate in Dayaganj, another mohalla of 
Sirsaganj. Upon the death of Jawabir Lal his estate devolved upon 
his widow Mst. Parbati. On February 22, 1909 Mst. Parbati exe- 
cuted a deed of gift of the entire estate belonging to her husband 
- in favour of Jwala Prasad, her brother. Jwala Prasad is alleged | to 
have taken possession of this property on the death of Mst. Parbati. 
Jwala Prasad sold the house in Dayaganj to Jiwa Ram, defendant 
No. 2, under an instrument dated October 3, 1913. Jiwa Ram 
under a sale deed dated November 18, 1916, sold it to Jhandu 
who was impleaded as defendant No. $ in the suit as originally 
brought. Jhandu was dead at the date of the suit. His sons, 
Atwari and Pokha, were brought upon the record as defendants 
Nos. 5 and 5-A under an order dated November 20, 1924. Af- 
ter Jwala Prasad’s death, his mother, Debiji, who is defendant 
No. 4, came into possession of this property. She sold the waste 
land to*Bhagwan Das, husband of defendant No. 3, on July 10, 
1920. She sold the remaining property of Jewahic Lal to her 
daughter, Mst. Sarsuti, on August 4, 1920. 
‘ Musmmat Parbati died on January 24, 1913. Plaintiffs 
claim to be the sons of Mst. Bano and as such the sister’s sons of 
Jawahir Lal. They impugn the various transfers referred to above 
as having been made without any legal necessity and therefore not 
binding upon them. 

The suit was contested by Mst. Sarsuti, defendant No. 1, 
and by Atwari, son of Jhandu, defendant No. 5. The common 
ground of defence was that the plaintiffs were not the legitimate 
sons of Mst. Bano and were not the reversioners of Jawahir Lal 
as sister's sons under Hindu Law. Atwari pleaded for himself 
and his ‘brother Pokha that the estate having fallen into posses- 
sion more than twelve years before the day when he and his 
brother were impleaded, the claim was statute-barred. The court 
of first instance sustained the plea of limitation with regard to 
these two defendants and dismissed the suit as against them. The 
claim was decreed against the remaining defendants upon 


1300 2 HIGH COURT [1930] 


the ground that the plaintiffs had succeeded in establishing the 
pedigree and that the transfers made in favour of the other de- 
féndants or their predecessors-in-title were not supported by legal 
necessity. 

The decree of the trial court was passed on November 28, 
1925. *Shortly after this Mst. Sarsuti created a deed of endowment 
of certain property including a portion of the property in dispute 
(which had passed to her under the sale-deed dated August 4, 
1920, which 2 already been referred to) in favour of Sri Thakur 
Behariji Maharaj. No less than nineteen persons were appointed 
‘sarbarahkars’ under the deed of endowment. An appeal was filed 
against the decision of the trial court by Mst. Sarsuti, by Sri Tha- 
kur Behariji Maharaj and the nineteen sarbarahkars. The other 
defendants to the action filed no appeal. They were not made 
pro forma respondents in Mst. Sarsuti’s appeal and it must be 
taken that they submitted to the decree of the trial court. 


o It may be conceded that between the contesting defendants 
there was a community of interest in so far that they denied the 
plaintiffs’ title to the property as reversioners of Jawahir Lal. The 
property however which was sought to be recovered consisted of 
different portions which had passed into the possession of different 
transferees under several instruments of transfer- One set of de- 
fendants had no interest in the property which belonged to the 
other sets of defendants. 

The lower appellate court reversed the findings of the trial 
court in support of the plaintiffs’ pedigree and had no hesitation 
in holding that Piare Lal and his brother, Neksu, were not the sis- 
ter’s-sons of Jawahir Lal. The result of this finding was that 
the appeal of Mst. Sarsuti was allowed but curiously enough the 
court dismissed the plaintiffs’ suit in its entirety. 

Piare Lal and some of his transferees pendente lite have pre- 
ferred this appeal from the judgment of the learned District Jud 
of Mainpuri dated February 12, 1927, on the ground that che 
other defendants not having impugned the decree of the trial 
court, not having preferred either an appeal or cross-objection, 
and not having been impleaded in the appeal before the lower 
appellate court, it was beyond the competency of the latter court 
to upset the decree of the trial court as regards those defendants. 

It is not apparent why the decree of the trial court was dis- 
charged in its entirety. ‘The point is not discussed in the judg- 
ment. No reason whatsoever had been assigned and it is not im- 
probable that the entire suit was dismissed by the lower appellate 
court by a pure oversight. 

Reliance however has been placed upon Order 41, Rule 33 
of the Code of Civil Procedure in support of the decree now un- 
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der appeal. Under this rule, the appellate court has power to 
pass any decree and make any order which ought to have been 
passed or made and to pass or make such further or other decree 
or order as the case may require, and this power may be exercised 
by the court notwithstanding that the appeal is as to part only 
of the decree and may be exercised in favour of any ofthe res- 
pondents or parties, although such respondents or parties*may not 
have filed any appeal or objection. The scope of this Rule was 
discussed by a Full Bench of this Court in re Rengem Lal v. 
Jbandx' and it was held that it was not competent to the appel- 
late court acting under Order 41,-Rule 33 to interfere with the 
decree obtained by plaintiff in so far as it had not been challenged 
by the defendant. In Gyan Singh v. Ata Husain? a Bench of 
this Court ruled that the appellate court in the appeal preferred 
by some of the defendants in respect of only a part of the decree 
could not by virtue of the provisions of Rule 33 have dismissed 
the suit against those defendants who had in fact submitted to 
it. Mobs Ali Kben v. Muls? was not a case exactly in point 
but the ratio of this decision supports in principle the contention 
advanced by the appellant. The point was considered by a Bench 
of this Court of which one of us was a member, in re Rukyas v. 
Mewe*. It was held in this case 


that the word ‘parties’ in Order 41, Rule 33 was not intended to 
connote persons other than those who had been arrayed as ap- 
pellants or respondents in the appeal. We must keep in view 
the entire scheme of Order 41. We must also consider the signi- 
ficance of the word ‘parties’ in Order 41, Rule 30 of the Code 
«of Civil Procedure. - Where one of the co-plaintiffs has failed to 
gpped ‘rans che daad Ge Mis ca sndcche “ime “allowed. by 
the law of limitation for the presentation of the appeal has ex- 
pired, the necessary consecuence is that an important substantive 
right has accrued in favour of the defendant. ‘The unsuccessful 
co-plaintiff is not a party to the appeal which has been preferred 
by the unsuccessful defendant against the successful co-plaintiff. 
The determination of this right, title or interest in the property 
is not necessary for the grant of proper or adequate relief to the 
ies actually before the appellate court. The law of limitation 
completely run out against him and the decree against him 
has become final. He has not paid the necessary court-fee for an 
appeal on his . In view of all these circumstances it would 
be extremely difficult to hold that the legislature could ever have 
intended to extend Order 41, Rule 33 to a person so situated as 
the co-plaintiff who did not appeal. 
In Maden Lal v. Gajendrapal Singh” the\point now in controversy 
did not arise. In the body of the jud tent is to be found the 
IL L R 34 All 32=8 A. L. J. R. 1111 
"LL R 43 AlL 318=19 A. L J. R. 61 


"L L R 48 AIL 551=25 A. L J. R. 80 
‘2A L LR 1139 *1929 A L J. R 344 
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following observation: 

But the rule by using the expression ‘in favour of all or any 
of the defendants or parties, in favour of any of the respondents 
or parties’ seems to implicate that the rule shall not be used to 
the prejudice of a person who is not a party to the appeal. This 
is consonant with equity. 

It is submitted that it is equally consonant with equity that 
the rule should not be invoked in favour of a party who has pre- 
ferred neither an appeal nor a cross-objection. It is further to be 
noticed that the learned Judges who decided this case have not 
considered the decision of the Full Bench of this Court in Rengem 
Lal v. Jhendx, which is binding upon us as a Division Bench. 

The result is that we allow the appeal in part and affirm the 
decree of the lower appellate. court by dismissing the plaintiffs’ 
claim against Mst. Sarsuti and her transferees who were arrayed as 
defendants-appellants in the lower appellate court. ‘The decree of 
the trial court as against the remaining defendants stands un- 
touched. The appeal is dismissed against the defendants with costs 
subject to the observations contained above. 


` ZAHURUL HASAN anD orners (Odjectors) 
Versus 

BADRI NARAIN and orHeErs (Decree-bolders)* 

Civil Procedure Code (Act V of 1908), Sec. 47—Waqf of mortgaged 
property made by mortgagor after final decree for sale on foot of 
mortgage obtained by mortgagee—Application for execution—Be- 
neficlaries under waqf not to be impleaded—Limitation Act, Sec. 
22(1) and (2)—Trensferee Poe lite acquires interest con- 
fitcting with rights of decree- ; 


Where a waqf was executed by the mortgagor of his 
without the permission of the court, subsequent to the final deeree 
obtained by the mortgagee for sale on foot of his mortgage, beld, 
that the waqf could not affect the rights of the decree-holders to 
obtain a sale of the mortgaged property as directed by the final 
decree, and therefore, it was not necessary that those who ac- 
quired a beneficial interest under the waqf should be impleaded 
as parties to the application for execution of the decree. 


A transferee pendente lite who acquires an interest which may 
come in conflict with the rights of the decree-holder under the 
decree cannot plead limitation on the ground that the suit or 
proceedings should be deemed to have been instituted or taken 

. against him only on the date he was impleaded as a party. 
Execution SECOND APPEAL from a decree of R. K. ACHA 
*E. S. A. 1211 of 1928 
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Esq., District Judge of Mainpuri, modifying a decree of MAULVI 
FarmuppIn AHMAD KHAN, Subordinate Judge. 

A. M. Khwaja for the appellants. 

Baleshweri Prasad for the respondents. 

The judgment of the Court was delivered by ° 

NIAMATULLAH, J.—This is an execution second appeal aris- 
ing out of an objection made by the appellants to the right of the 
decree-holders to have certain property sold in execution of their 
decree. The objection has been dismissed by both the courts be- 
low; hence the present appeal by the objectors. 

One Nurul Hasan executed a mortgage deed on October 15, 
1914 in favour of Ghasi Ram, Badri Narain and others, the decree- 
holder respondents, for a certain sum of money, hypothecating a 
house. By a deed of even date his mother Muradbee executed a 
bond hypothecating another house belonging to herself as collateral 
security for due payment of méney secured by the deed executed 
by her son. The mortgagees obtained 2 preliminary decree on 
November 9, 1917 on foot of the mortgage deed and the security 
bond. Nurul Hasan and Muradbee were parties to the suit. On 
June 24, 1918 a final decree was passed against the aforesaid two 
persons. ‘The decree-holders applied on August 9, 1918 for exe- 
cution of the decree. In course of the execution proceedings which 
followed a compromise was arrived at between the decree-holders 
on the one side and the judgment-debtors on the other. It was 
agreed that the decretal amount would be paid by certain instal- 
ments and that on failure to pay four of the instalments the whole 
of the decretal amount would become payable. It was also agreed 
that the house belonging to Muradbee which had been hypothecated 
under the security bond should not be sold till the house hypo- 
thecated in the mortgage deed executed by Nurul Hasan was sold 
and the sale proceeds proved to be insufficient for satisfaction of 
the decretal amount. On April 17, 1920 Muradbee executed a 
deed of waqf in respect of certain properties including the house 
which she hypothecated under the security bond. Subse- 


quently Muradbeé died. By an order dated July 18, 1921 the. 


decree-holders certified payment by the judgment-debtors of a sum: 
of Rs.600 towards part satisfaction of the decree. 

On February 29, 1924 the decree-holders made an application 
for execution of their decree praying for sale of both the houses. 
In the second column of the application, that is, the one in which 
the names of the parties are to be set forth, she mentioned, inter alia, 
the names of Nurul Hasan, the son of Mst. Muradbee, and of cer- 
tain other persons who are the heirs of Muradbee under the Mo- 
hammedan Law. ‘The names of the objectors who are benefi- 
ciaries under the deed of wagqf were not mentioned in the array 


HEPES 
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of parties. The application was dismissed for certain reasons which 
it is not necessary to state. On October 12, 1925, another ap- 
plication which gave similar particulars was filed. The array of 
the parties was the same as before. In 1926 the objectors insti- 
tuted a regular suit for a declaration that the house which Mu- 
radbee bad hypothecated as security was not liable to sale in exe- 
cution of the decree obtained by the respondents. One of the 
defences was that the regular suit was barred by the provisions 
of Section 47 of the Civil Procedure Code. This plea succeeded 
and the suit was dismissed on October 22, 1926. An application 
was made by the appellants on December 15, 1926 to the court 
ecuting the decree raising the same question as was raised in 

the re suit. It was pleaded that the application dated 
October 12, 1925 was barred by limitation. The decree-holders 
controverted these pleas and urged that an application of the kind 
made by the appellants was not maintainable under Section 47 
of the Code of Civil Procedure. - This latter objection has been 
overruled by the courts below. No attempt has been made to 
revive it before us. We need not, therefore, take any further 
notice of it. The only two questions which were seriously consi- 
dered by the courts below and which have been argued before us 
are: 

1. Whether the application dated October 12, 1925 is barred 
by limitation; and 

2. Whether the house to which the objection relates is not 
saleable in execution of the decree obtained by the respondents. 


As regards the first question, the argument addressed to us 
is that Section 22 of the Indian Limitation Act is applicable to exe- 
cution proceedings, though in terms it refers only to a suit. It 
is, therefore, argued that the application dated October 12, 1925 
should be considered to have been made against the objectors when 
they were impleaded as parties to it. Now, they were not im- 
pleaded as parties to that application till, at any rate, April 5, 1928 
when the learned District Judge ruled in deciding the appeal be- 
fore him that the objectors were necessary parties and should be 
impleaded as such. It is contended that the application for exe- 
cution should be considered to haye been made against the objec- 
tors for the first time which is more than three years from the 
date of the final decree. Consequently it is said to be barred by 
limitation. We are unable to accede to this contention. As to 
the questién whether an application for execution of a decree is 
barred by limitation should be determined with reference to the 
provisions of Article 182 of the Indian Limitation Act. Clause 
(5) of that Article gives a fresh start to limitation from the date 
of 

the final trder passed on an application made in gccordance with 
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law to the proper court for execution, or to, take some step in 
aid of execution of the decree or order. 
If the application dated February 29, 1924 be considered to have 
been made in accordance with law so as to attract the provisions 
of Article 182(5), the subsequent application dated October 12, 
1925 which is in question before us will be likewise a good appli- 
cation, being in ‘all respects identical with the former.. It has 
been vehemently argued before us that the objectar-appellants 
not having been’ impleaded as parties to either of these applications, 
they cannot be considered to have been made against them, and 
that, therefore, the application for execution against the objec- 
tors was barred by time on April 5, 1928 when it should be con- 
sidered to have been made against them, there being an interval 
of more than three years between the last-mentioned date and 
July 18, 1921 which is assumed to be the last starting point for 
limitation. From the statement of facts already set forth it will 
appear that the deed of waqf was executed subsequent to the final 
decree obtained by the respondents. It was, therefore, affected 
by the rule of lis pendens. Section 52-of the Transfer of Pro- 
perty Act clearly provides that the property directly and speci- 
fically in question, as it is in a suit brought on foot of a mort- 
gage deed, cannot be transferred or otherwise. dealt with by any 
party to the suit or proceeding, so as to affect the rights of any 
other party thereto under any decree or order which may be made 
therein, except under the authority of the court, and on such terms 
as it may impose. It is not suggested that the authority of the 
court was obtained by Mt. Muradbee in making the waqf which 
cannot, therefore, affect the right of the decree-holders to obtain 
a sale of the mortgaged property as directed by the final decree. 
This being so, it is not necessary that those who acquired a bene- 
ficial interest under the deed of waqf should be impleaded as 
parties to the application for execution-of the decree. No au- 
thority has been cited before us to su tiate the contention 
put forward by the learned advocate for the appellants to the 
contrary. Section 22, Sub-section (1) of the Indian Limitation 
Act provides that 
where, after the institution of a suit, a new plaintiff or de- 
fendant is substituted or added, ths suit shall, as him be 
deemed to have been instituted when he was so a party. 
Assuming that this part of the Section applies to execution pro- 
ceedings as is contended on behalf of the appellants, Sub-section 
(2) of that Section clearly disposes of the argument which is based 
on Sub-section (1). Sub-section (2) (the former) runs thus:— 
Nothing in Sub-section (1) shall apply to a case where a 
pr ee e ee ee 
ution of any interest during the pendency of a suit or where a 
plaintiff is made a defendant or a defendant is made a plaintiff. 


164 what AN - 
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In other words, a transferee pendente lite who acquires an in- 
terest which may come in conflict with the rights of the decree- 
holder under the decree cannot plead limitation on the ground 
that the suit or proceedings should be deemed to have been insti- 
tuted or taken against him only on the date he was impleaded as a 
party. dt is not necessary for the decree-holder to take any notice 
of transfers in (his) favour of such transferee because Section 52 
of the Transfer of Property Act declares the paramount right of 
the decree-holder to proceed against the property specifically di- 
rected to be sold by his decree. Reverting to the language of 
Article a) of the Indian Limitation Act, we entertain no 
doubt that the applications dated February 29, 1924 and October 
12, 1925 were in all respects in accordance with law and should, 
therefore, be considered to be within limitation, the first having 
been made within three years of July 18, 1921 when part payment 
of the decree was certified. For these reasons we repel the con- 
tention of the appellants as regards the plea of limitation. 


We have not been addressed any substantial argument on the 
merits. It has not been shown to us why the property had been 
hypothecated by Mt. Muradbee as security should not be liable to 
sale in execution of the decree obtained by the respondents agai 
her. The lower appellate court has rightly ruled that it should 
not be sold till the house hypothecated by the principal debtor, 
Nurul Hasan, is sold and the proceeds of the sale prove to be in- 
sufficient for the satisfaction of the decree. 


It was argued by the-learned advocate for the appellants that 
in so far as the two applications dated February 29, 1924 and Oc- 
tober 12, 1925 pray for sale of both the houses, the compromise 
dated August 24, 1919 should be deemed to have been repudiated 
by the decree-holders. We are clearly of opinion that this conten- 
tion has no force. There is nothing in the aforesaid application 
which may amount to any repudiation of the compromise. The 
learned advocate for the respondents has clearly stated before us 
that he sticks to the compromise. Even if any statement which 
could be considered as repudiation of the compromise had been 
made in the applications, which is not the case, it could be with- 
drawn. In any case the question of limitation which we have 
disposed of has no reference to the existence or otherwise of the 
compromise. In either view of the matter the decree-holder’s 
last application dated Drob 12, 1925 is unaffected by any rule 
of limitation. 


For the reasons stated aboye we uphold the order of the lower 
appellate court appealed from. The appeal is, accordingly, dis- 
missed with costs. 

Appeal dismissed 
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RAM SUKH PANDEY (Defendant) 
Versus 
PIRTHI SINGH anp oruHers (Plentiffs)* .° 
Land Revenue Act (III of 1901, local), Sec. 233(k)—Pertition pro- 
ceedings—Hindn widows patti separated. pnema execnied 
by the widow—Suit for declaration that no title passed to donee. 
A suit for a declaration that’ a Sankalapnama executed by a 


Hindu widow, who had got her patti separated in ae a 
beet 


ceedings, does not pass any title to the donee, is not 
Sec. 233(k) of the Land Revenue Act (DI of 1901, local). 
Re Ganga Prasad v. Beni Prasad, 1930 A. L. J. R. 601 dis- 
tinguished. ; i 
SECOND APPEAL from a decree of Mautvi SYED IFTEKHAR 
Husam, Subordinate Judge of Azamgarh, confirming a decree of 
Basu BiJayraL SINGH, City Munsif. 
Shiva Prasad Sinha for the appellant. 
Harnendan Prasad for the respondents. 
The judgment of the Court was delivered by 
SEN, J.—The sole point argued in this appeal is that the dec- 
laratory suit instituted by the plaintiff-respondents offends against 
the provisions of Section 233 (k) of the Land Revenue Act (Act 
IU of 1901, local). Durga Singh had three sons, Abhairaj Singh, 
Rajbalj Singh and Gobind Singh. These were members of a joint 
Hindu family. Abhairaj Singh died leaving a widow, Mst. Sa- 
hodra Kunwar, who is defendant No. 1 in the suit. He had a son 
Ram Surat Singh. Ram Surat Singh died first, Ram Bali died next 
and Gobind Singh died last. Certain property was recorded in 
the revenue papers in the name of Mst. Sahodra Kunwar, who had 
no legal title to the said property by right of inheritance under 
the Hindu law, her right being confined to mere maintenance and 
no more. Gobind Singh applied for partition in the revenue court 
and prayed that the share belonging to him which stood recorded 
in the name of Rajbali Singh and Mst. Sahodra Kunwar should be 
partitioned and formed into a separate patti. The revenue court 
allowed a partition on these terms with the result that a separate 
patti was formed in the names of Gobind Singh, Rajbali Singh 
and Mst. Sahodra. ‘There was no clash of interest between Mst. 
Sahodra and Gobind Singh in the revenue court with regard to 
any portion of the property which became the subject of partition 
and which was included in the patti formed by the revenue court. 
On December 14, 1925, Mst. Sahodra executed a Sankalapnama 
*S. A. 2076 of 1927 
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in favour of Ram Sukh Pandey, the defendant-appellant, in res- 
pect of one-third of the property which has been mentioned in 
schedule B attached to the plaint. Pirthi Singh, uncle of Gobind 
Singh, Sarju Singh and Rambali Singh who are his first cousins, 
instituted the present suit for a declaration that Mst. Sahodra 
Kunwar had no proprietary interest in the property in dispute and 
that no tights devolved upon Ram Sukh Pandey by virtue of the 
Sankalapnama referred to above. 


The suit was contested inter alia on the ground that it was not 
maintainable under Section 233(R) of the Land Revenue Act. 
The court of first instance overruled this plea and granted the 
plaintiffs a decree. The lower appellate court has affirmed the 
decree; hence this appeal by Ram Sukh Pandey, the donee. 

Section 233(k) of the Land Revenue Act provides that 

no person shall institute any suit or other proceeding in the civil 
court with respect to. . ...partition or union of mahals ex- 
cept as provided in Sections 111 and 112. 
The patti which has been formed at the instance of Gobind Singh 
is a single unit. By passing a declaratory decree in favour of the 
plaintiffs that Mst. Sahodra Kunwar is not the owner of the pro- 
perty which stands recorded in her name in the patti aforesaid, the 
integrity of the patti or the mahal constituted by the revenue 
court is in no way encroached upon. The declaratory suit there- 
fore does not in any way contravene the provisions of Section 
233 (k) of the Land Revenue Act. Our attention has been drawn 
to a decision of this Court in re Ganga Prasad v. Beni Prasad’. ‘The 
facts of this case were toto caelo different. In this case the plaint- 
iff had applied for the formation of a separate patti by partition 
by the revenue court relating to certain property and no prayer 
was made for the inclusion of the share which was claimed by the 
defendant-vendees under a certain sale deed. It was held that 
where the plaintiff himself had applied to the revenue court for 
the constitution of a separate patti of his share and had impleaded 
the defendant-vendees in the partition proceedings, but had omit- 
ted to include the share which the defendants claimed under a 
deed of transfer, it was not open to the plaintiff to institute a 
suit in a civil court for that portion of the property which had 
been allotted to the defendant-vendees and put into a separate 
patti. We are clearly of opinion that Section 233(&) of the 
Land Revenue Act is no bar to the present suit and the claim has 
been rightly decreed by the courts below. We accordingly dis- 
miss this appeal with costs. 
i : Appeal dismissed 
| 71930 A. L J. R. 601 
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KAMILA BIBI (Defendant) 
versus 

BAQAR HUSAIN AND ANOTHER (Pleintiffs)* z 
Civil Procedure Code (Act V of 1908), Sec. 11—Previous litigation— 
Bar of res judicata—Whether created by in subsequent suit—Find- 

ing on issue in previons suit necessary for decision of case. 

Certain property, consisting of groves and bamboo clumps, was 
mort in 1863 by predecessors of plaintiffs in favour of A 
( of defendant). In 1887 A sold to predecessor of de- 
fendant a mangoe tree as owner. In 1906 defendant 


that at most defendant had uired mortgagee rights 
by his purchase and that the parti tree was not included 
in the mortgage to defendant. The first court decreed the suit 
holding that defendant was owner of half the mangoe tree. 
On appeal by plaintiff’s predecessors, the appellate court decided 
that defendant was only possessor of mortgagee rights in half 
the mangoe tree. Bisa Dees a oaoa e e 
for redemption of the mortgage of 1863, : that the decision of 
the appellate court in 1906, being a decision which was necessary 
in the opinion of that court for the decision of that case, ope- 
rated as res fudicate. 

Abbey Rem v. Jbende, 1929 A. L. J. R. 1100 and Midnapore 
` Zaemindari Co. Lid. v. Naresh Nerain Roy, 23 A. L. J. R. 76 
referred ton i 


APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’BLE Mr. JUSTICE Boys. 


Uma Shenker Bajpai for the appellant. 
Zafer Mehdi for the respondents. - ‘ 


The following judgments were delivered:— 

BENNET, J.—This is a Letters Patent appeal by the defendant 
Mst. Kamila Bibi against the judgment of a learned single Judge 
of this Court dismissing her appeal. The lower appellate court 
hag granted the plaintiffs a decree for redemption of a mortgage 
executed on August 15, 1863, by Mirza Lal Beg and Seikh Haider 
Ali, the predecessors of the plaintiffs, in fayour of Qurban Ali, 
the predecessor of the defendant. The property mortgaged con- 
sisted of two groves and two bamboo clumps. 

*L. P. A. 148 af 1929 





Bennet, J. 
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Various grounds were put forward in defence to the effect 
that proceedings had been taken in 1867 under Regulation 17 of 
1806, by which the mortgage had been terminated; although it 
was later admitted that there was no suit for foreclosure at that 
period. The defence however pleaded that the mortgage termi- 
nated en other grounds. In reply the plaintiffs alleged that the 
mortgage still subsisted and that the question of whether the mort- 
gage subsisted or not was res judicata against the defendant in vir- 
tue of decisions in 1906 between the parties. 


The only question which has been argued before this Court 
in Letters Patent appeal is whether the rule of res judicata applies 
or not to this decision of 1906. On July 15, 1887, Qurban Ali, 
the original mortgagee sold to the predecessor of the defendant 
Maula Bux, a mangoe tree as owner. In 1906, Maula Bux, the 
predecessor of the defendant brought a suit against the predeces- 
sors of the plaintiffs for possession of half 2 mangoe tree and the 
value of the fruit of that tree taken by the predecessor of the 
plaintiffs. Maula Bux claimed to be the owner of half the mangoe 
tree in virtue of the purchase from Qurban Ali. The defence of 
the predecessor of the plaintiffs was that Maula Bux was not the 
owner of half of the mangoe tree, but at most Maula Bux had 
acquired the mortgagee rights by his purchase and that the parti- 
cular tree in question was not included in the mortgage to Maula 
Bux. The court of first instance in 1906 decreed the suit of 
Maula Bux holding that he was owner of half the mangoe tree 
in question. The predecessor of the plaintiffs appealed and the 
appellate court decided that Maula Bux was only the possessor of 
mortgagee rights in the half of the mangoe tree. Accordingly, 
although he upheld the decree in favour of Maula Bux, he de- 
prived Maula Bux of his costs. 


For the appellant, it is argued that the decision of the ap- 
pellate court in 1906 on the question of whether Maula Bux was 
the owner or mortgagee of a half mangoe tree was unnecessary 
because in either case Maula Bux would be entitled to a decree 
for possession. It was argued for the appellants that because the 
decision on this point was unnecessary, therefore there would be 
no res judicata. In this connection, we would refer to the ruling 
of their Lordships of the Privy Council in Midnapore Zemindari 
Company Ltd. v. Neresh’ Narain Roy’. ‘This ruling embodies 
from page 81 onwards the judgment of the Calcutta High Court. 
At page 81 it appears that certain plaintiffs sued Watson and £o. 
for a declaration that certain land appertained to the share of those 
plaintiffs and for recovery of possession. The court of first ins- 
tance decreed the suit in favour of the plaintiffs, but held that 

the plaintiffs do not ask for khas possession. Hence it is not 


123 A. L. J. R. 76 ; 


A L. J. R HIGH COURT 1311 - 


necessary to enquire whether the defendants have jotedar rights 
in the land. : 


Watson and Co. preferred an-appeal and raised the question whe- 
ther they had jotedar rights in the land. It was held in appeal 
that Watson and Co. had not. got those rights and the appeal of 
Watson and Co. was dismissed. The plaintiffs then brought 2 suit 
for actual possession of the land by ejectment of the Midnapore 
Zamindari Co., successors of Watson and Co., who again pleaded 
that they had jotedar rights. The plaintiffs advanced the argu- 
ment that this point was res judicate and the Midnapore Zamin- 
dari Co. replied that the decision of the point in the previous suit 
was unnecessary. It was held at page 82:— 


Whether the suit might and should have been properly deter- 
mined without entering into the question of the tenancy rights, 
as the plaintiffs apparently wished to do, we need not now en- 
quire .... It was contended before us that whatever the 
appellants might have done in this respect, the issue in fact was 
not a necessary or proper one to be tried in that suit, and that 
it is open to us to say so. But we must see first whether this 
Court adjudged otherwise, that is, whether this Court having 
that question before its mind decided that the issue did arise. 
If so, that decision would be as much res judicata as the final 
determination of the issue on the merits. If we are of the opi- 
nion that the court did so decide, we are not concerned to see 
whether it did so rightly or not, and indeed cannot do so. Now, 
this is not a case, as not infrequently happens, where incidentally 
some point is decided which is not necessary, which was not of 
first-rate importance or especially brought to the notice of the 
court. . .. It seems to us that we ought to assume not 
that it did something which was unnecessary, but that in so far 
as it decided the point raised, it must also have -decided that the 
then defendants’ objection that the point should be tried was a 
good one and that the issue was one which did arise in the suit. 
We now proceed to apply those principles to the case of 1906. 

Matis Bax alleged daa ade to beach twee and GG deee i 
was alleged that at the most, his title was that of a mortgagee and 
that the particular tree in question was not included in the mort- 
gage. e appellate court found that Maula Bux did not have 
the title of owner but that he had rights of a mortgagee and that 
the particular tree was. included in the mortgage. It appears to 
us that this issue was a necessary one in that case and that it would 
not have been possible for the appellate court in 1906 to come to 
some vague finding that whether he was an owner or mortgagee, 
Maula Bux was entitled to the possession of this tree. In fact, 
it was necessary for that court to see whether the tree was or was 
not included in the mortgage. The decision therefore of the ap- 
pellate court in- 1906, being a decision which was necessary in the 
opinion of that gppellate court for the decision of that case, ope- 
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rates as res judicata. 

We have been referred to Abbey Ram v. Jhanda? in which it 
was held that any issue decided by a court in the plaintiff’s favour 
in a suit ultimately dismissed, cannot be taken as res judicata against 
a defendant. We are now asked to hold the converse that an issue 
decided’ against the plaintiff is not res judicata against the defend- 
ant. e do not think that the converse necessarily follows. In 
any case, the circumstances of the two cases are different and every 


case must be decided on its own merits. 


Mukerji, J. 


Cr 


1930 





Feb. 7 


SuLamian, J 


Baay, J. 


We consider that the decision of the learned single Judge of 
this Court is correct and we dismiss this appeal with costs. 
MuKERJI, J.—I entirely agree with my ‘learned brother. I 
have just to add one word. ‘The learned counsel has quoted, and 
the case has been noticed by my learned brother, viz., Abbey Ram 
v. Jbanda. This case is materially based on the decision of their 
Lordships of the Privy Council to be found in Midnapore Zemin- 
dari Co. Lid. v. Naresh Narain Roy. This decision and the deci- 
sion in Midnapore Zamindari Company Limited v. Naresh 
Narain Roy are either in conflict or can be reconciled. Both are 
decisions of their Lordships of the Privy Council. If we are to 
agree to the arguments of the learned counsel for the appellant, 
we must hold that the latter decision of their Lordships of the 
Privy Council is in conflict with the earlier decision and one of 
them is bad law. I am of opinion that such is not the case and 
each case has been considered on its own merits. My learned bro- 
ther has pointed out how it was necessary to find on the basis of 
the plaintiffs’ title in the litigation of 1906 and how it is inepossible 
for us to say that it was not necessary to find out on what title 
the plaintiff was to succeed. I therefore agree in dismissing the 
appeal. 
By THE CourtT.—The appeal is dismissed with costs. 
Appeal dismissed 
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FATEH SINGH AND ANOTHER * Defendants) 
versus 
PIRTHI SINGH (Plaintif) * 

Transfer of Property Act, Sec. 118—Mutuel transfer of ownership of 
one thing for ownership of another—Transaction emounting to ex- 
chengo—Not liable to pre-emption. 

Under Sec. 118 of the Transfer of Property Act when two per- 
*S. A. 2350 of 1927 
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sons mu ag a A E 
ship of another, neither thing or both things being 
the transaction is called an exchange. If part of the consi naa 
given by the vendee is proprietary interest in land and part is cash 
consideration for the land acquired from the vendor, the transac- 
. tion is not one of sale but one of exchange. - 

SECOND APPEAL from a decree of Mautvi ALI MOHAMMAD, 
Judge of the Court of Small Causes, exercising the powers of an 
Additional District Judge of Meerut, confirming a decree of 
Panoir S. C. CHATURVEDI, Fi-st Additional Munsif. 


Ambika Prasad for the appellants. 

N. C. Vaish for the respandent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—These three appeals are connected and arise 


out of two suits for pre-empton. ‘The first was to se a 


sale-deed and the second to pre-empt a deed of exchange 

was taken during the pendenzy of the former suit. The de- 
fendants pleaded that by virtae of this deed of exchange they 
had become co-sharers in the mahal and were entitled to resist 
the claim. The plaintiff, on the other hand, alleged that the 
deed of exchange was really 2 deed of sale. Both the courts be- 
low have treated this deed as cne of sale on the ground that the 
land transferred by the vendee was the proprietary interest in 
certain rent-free grants which were yielding no income, and that 
Rs.65 was secretly paid by the ~endee in consideration for the land 
which he acquired. The courts below have not held that the trans- 


fer of the proprietary interest in the rent-free grant was a bogus 


and fictitious transaction the proprietary interest not passing. 


What they have thought is that because cash also was paid the. 


transaction was one of sale. ‘This view is obviously wrong. Un- 
der Section 118 of the Transfer of Property Act when two per- 
sons mutually transfer the ownership of one thing for the owner- 
ship of another, neither thing or both things being money only, 
the transaction is called an exchange. It is therefore obvious 
that if part of the consideration given by the vendee was pro- 
prietary interest in land and part was cash consideration, the tran- 
saction was not one of sale but one of exchange. In these cir- 
cumstances the courts-below were wrong in treating it as one of 
sale. 

The result therefore is that both these appeals must be allowed 
and the decrees of the courts below set aside and the plaintiff’s 
suit dismissed in both the cases. But inasmuch as the deed of ex- 
change was taken during the p2ndency of the first suit (No. 1082 
of 1926) the plaintiff should be given his costs in the first court 
which should be borne by the defendants. The defendants will 
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have their costs in the lower appellate ‘court and in this Court in 
this case from the plaintiff who will bear his own costs. The de- 
fendants will also have their costs throughout in the other case 
(suit No. 775 of 1927) from the plaintiff who will bear his own 
costs throughout. 

: Appeal allowed 


AMBIKA PRASAD (Applicent) 
Versus 
KING-EMPEROR (Opposite perty)* 

Criminal Procedure Code (Act V of 1898), Sec. 254—Trial of werrent 
case as summons case—Procedure—Legality of —When magistrate 
not bound to frame « charge. 

Where in a trial under Secs. 186 and 353, Indian Penal Code, 
the magistrate, after cross-examining the principal witnesses and 
recording the examination of the accused, finding that the evidence 
did not support 2 conviction under Sec. 353, ordered that the case 
should proceed in respect of the offence under Sec. 186 only and 
on being satisfied that the offence under Sec. 186 had been clearly 
established by the evidence of three eye-witnesses, he convicted 
the accused, beld: that the magistrate was not bound to frame 
a charge and his omission to do so was no ground for setting aside 
the conviction. Even if the omission appeared to have occasioned 
a failure of justice, the utmost that the High Court could do 
under Sec. rsa) would be to order that a charge bg framed 
and that the trial be recommenced from the point immediately 
after the framing of the charge. Genge Seren v. Emperor, 19 
A. L. J. R. 6 referred to. 

CRIMINAL REFERENCE made by J. N. MUsHRAN Esq, Ses- 
sions Judge of Banda. 

The parties were not represented. 

The following judgment was delivered by 

Knc, J—Ambika Prasad was accused of offences under Sec- 
tions 186 and 353, Indian Penal Code for obstructing and assault- 
ing a kurkamin in the discharge of his duty. ‘The trial was be- 
gun as that of a warrant case, but after the two principal wit- 
nesses, the amin and the decree-holder, had been examined and 
cross-examined, and the examination of the accused had been re- 

corded, the magistrate found that the evidence did not support a 

conviction under Section 353 and therefore framed no charge, but 

ordered that the case should proceed (as a summons case) in res- 
pect of the offence under Section 186 only. 
*Cr. Ref. No. 490 of 1930 
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The defence was an alibi which the magistrate had good 
grounds for disbelieving. He found an offence under Section 186 
clearly established by the evidence of three eye-witnesses and con- 
victed the accused. 

The Sessions Judge of Banda recommends that the conviction 
be set aside because the magistrate should have framed £ charge 
under Section 186 and shod'd thus have given the accused an op- 
portunity of cross-examinir g the amin for the second time. He 
relies on a ruling of a single! Judge of this Court in Genga Seren v. 
Emperor! which supports his view. With due respect to the 
learned Judge I do not agree that the court was bound to frame a 
charge. Section 254, Criminal Procedure Code requires a magis- 
trate to frame a charge only when he “is of opinion that there is 
ground for presuming that the accused has committed an offence 
triable under this chapter”, i.e., an offence punishable with death, 
transportation or imprisonment for a term exceeding six months. 
As the magistrate was of opinion that no such offence had been es- 
tablished I hold that he was not bound to frame a charge. In 
any case the omission to frame a charge is no ground for setting 
aside the conviction. Even if the omission appears to have occa- 
sioned a failure of justice, the utmost that I could do under Sec- 
tion 535(2) would be to order that a charge be framed and that 
the trial be recommenced from the point immediately after the 
framing of the charge. ‘This would give the accused an opportu- 
nity of a second cross-examination of the amin, and if I thought 
there was the least likelihood of the result of the trial being thereby 
affected I might do so. Or I might give the accused an opportu- 


nity of further cross-examination without ordering that a charge 


be framed. But the accused has already cross-examined the amin 
without eliciting anything tending to shake his credit. More- 
over the guilt of the accused is established by the evidence of two 
other eye-witnesses who have been believed. No useful purpose 
will be served by permitting further cross-examination of the amin. 
The prosecution case is too clear and the defence is too ingredible. 
There has been no failure of justice. 


I reject the reference. Let the records be returned. 


Application disallowed 
799A LJ R 6 
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SHEO PRATAP SINGH AND OTHERS (Applicants) 
: versus 
*  KING-EMPEROR (Opposite perty)* 


Bmomr, J. Criminal Procedure Code (Act V of 1898), Sec. 4(b)—Complaint— 


What constitutes—Complaint end information—Difference between 
—Sections 190(1) (c) snd 191—Provisions of. 


Where, on receiving a writing from the tehsildar alleging that 
accused had committed an offence and requesting that they should 
be tried under Sec. 353 of the Penal Code, the magistrate issued 
process and the accused were eventually convicted, , that the 
tehsildar’s document was a complaint and therefore it was not 
necessary for the magistrate to ask the accused under Sec. 191 
of the Criminal Procedure Code whether they desired their case 
to be tried by another magistrate. 23 I. C. 469 distinguished. 
Bansi Lal v. Emperor, 12 C. W. N. 438, Suraj Prasad v. Em- 
peror, 21 A. L. J. R. 825, Rsja Ram v. King-Emperor, 12 A. L. J. 
R. 881 and I. L. R. 11 Mad. 443 referred to. 

There is nothing in the definition of “complaint” which requires 
it to be made by the person aggrieved. J. L. R. 18 All. 465 
followed. 

The essential difference between a complaint and information 
is that a magistrate acts on a complaint because the complainant 
has asked him to act, but a magistrate acts on information on 
his own initiative. In the case of a complaint the Magistrate 
may or may not accede to the request of the complainant to 
prosecute certain persons, and if he does not accede, he must record 
his reasons under Sec. 202(1), Criminal Procedure Code. But 
in the case of information, he need not record any reasons or 
pass any orders if he does not choose to act. 1 Cal. W. N. 105, 
1889 A. W. N. 201, 3 C. W. N. 65 and 43 Mad. 709 referred to. 


CRIMINAL Revision from an order of Panprr Rup Kistian 
AGHA, ‘Sessions Judge of Allahabad. 

Mebmudullab, A. M. Khwaja and Shyam Kishore for the ap- 
plicants. : 

M. Waliwlleh (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

BENNET, J.—This is an application in revision filed on be- 
half of three persons, Sheo Pratap Singh, Gaja and Baram Din Singh, 
who have been convicted by’ a magistrate under Section 353, 
Indian Penal Code and sentenced to one day’s simple imprison- 
ment each and fines of Rs.100, Rs.20 and Rs25 respectively. 

"Cr. Rev. 355 of 1930 «` 
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An appeal was made to the learned Sessions Judge and dismissed 
by him, and the application in revision is directed against that 
appeal. In revision grounds Nos. 1 and 3 have been argued. 
Ground No. 1 alleges that 
the conviction of the applicants is wholly void and illegal in- 
asmuch as the learned magistrate omitted to inform tħe appli- 
cants under Section 191, Criminal Procedure Code of their right 
to have the case tried by another court. 


This argument assumes that the magistrate acted under Section 
190(1)(c). The record shows that the magistrate issued process 
on receiving a writing from the tehsildar forwarding a writing 
from the amin, who stated that the accused had assaulted him in 
discharge of his duty. The question is whether the magistrate 
acted on information under Section 190(1) (c), or on a complaint 
under Section 190(1) (e). If he acted on a complaint, Section 
191, Criminal Procedure Code does not apply. A complaint is 
defined in Section 4(4), Criminal Procedure Code, which says:— 
Complaint means the allegation made orally or in writing to 

a Magistrate, with a view to his taking action under this Code, 

that some person, whether known oc unknown, has committed 

an offence, but it does not include the report of a police officer. 
“Information” is not defined, but has been held to cover state- 


ments of witnesses (1 Cal. W. N. 105), communications by post 
(1899 A. W. N. 201), anonymous communications (3 C., W. N. 
65), and may be received in another capacity than that of ma- 
gistrate (43 Mad. 709). The essential difference between a com- 
plaint and information is that 2 magistrate acts on a complaint 
because the complainant has asked him to act, but a magistrate 
acts on information on his own initiative. In the case of a com- 
plaint the magistrate is asked to prosecute the persons named as 
accused, and he has then to decide whether he will accede to the. 
request or not. If he does not, then he must record his reasons 
under Section 202(1), Criminal Procedure Code, and may either 
make an enquiry himself, or direct an enquiry or investigation, 
or dismiss the complaint under Section 203, Criminal Procedure 
Code after recording his reasons. But in the case of receiving 
information, the magistrate is not asked by anyone to issue pro- 
cess, and if he does not choose to act on the information, he need 
not record any reasons or pass any order. 

A magistrate acting under Section 190(1) (c) upon informa- 
tion, or upon his own knowledge or suspicion, acts in each of these 
cases of his own accord and initiative. It is for this reason that 
Section 191 provides that he must inform the accused that the ac- 
cused may be tried by another court. In the case of information 
there is no complainant to examine on oath. On a complaint 
the complainants is first examined on oath unless, as in the present 


TEBE 
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case, the complaint has been made by a public servant acting in 
the discharge of his official duty—Section 200(as), Criminal Pro- 
cedure Code. Now the tehsildar wrote a document in English 
on March 12, 1929 addressed to the S. D. M., that is, the Sub- 
Divisional Magistrate. In that document he states after setting 
forth cèrtain facts:— 

Sheo Pratap Singh and his servants have committed an offence 

in Section 353, Indian Penal Code. It is, therefore, 


requested that the three persons named overleaf be tried ine 
the said section. 


We have here in this document of the tehsildar the EEA 
in writing to the magistrate that the three persons named had com- 
mjtted an offence, and a definite request that they should be tried 
under Section 353, Indian Penal Code. Accordingly all the in- 
gredients of a complaint as defined under Section 4(b), Criminal 
Procedure Code are present. The document, therefore, is clearly 
a complaint. Some argument was made by the learned counsel 
for the applicants on the distinction between a complaint and in- 
formation. He alleged, firstly, that a complaint can only be 
made in a non-cognizable case. ‘There is no authority in the Cri- 
minal Procedure Code for this proposition. Secondly, he alleged 
that a complaint must be made by the person who is aggrieved. 
The contrary has been held in 18 All. 465. There is nothing 
in the definition of “complaint” which requires it to be made by 
the person aggrieved. ‘The third point was that a complaint must 
bear a court-fee stamp. It is not shown that a complaint by an 
official in an official capacity requires a court-fee stamp. The 
learned counsel then referred to a ruling of the Punjab Chief Court 
in 1913, reported in 23 Indian Cases, 469. In that case the Can- 
tonment Magistrate wrote a letter to an Assistant Commissioner 
suggesting that a person should be proceeded against for using 
abusive language to a gunner. It was held that the magistrate 
addressed, in taking action, took cognizance under Section 
191(1)(c). But that case is distinguishable from the present case, 
because the Cantonment Magistrate had no official connection with 
the gunner. Consequently in writing to the Assistant Commis- 
sioner the Cantonment Magistrate must have been acting in his 
private capacity and not in his official capgcity. 


The next case to which reference is made is reported in Bensi 
Lal v. Emperor’, In that case an amin reported to the Collector, 
Mr. Foley, that he had erected eight boundary pillars on the western 
side of the village and when he had gone to take his dinner, the 
accused with 20 or 25 men went to the spot, destroyed the pillar 
and took away the materials with them. On this Mr. Foley passed 
the following order:— 

112 G W. N. 438 6 
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See under what section Bansi Lal, Dasrathi Lal and their ser- 
vants can be prosecuted and prosecute them accordingly. Put 
up before Mr. Deb for the issue of necessary orders. 

The case coming up before Mr. Deb, he made the following 
order:— 

Summon Bansi Lal under Section 434. 

The accused was then put on trial before a Deputy Magistrate and 
convicted under Sections 379 and 434, Indian Penal Code, and Mr. 
Deb dealt with the appeal as District Magistrate. The Calcutta 
” High Court held:— 

It is now argued by the District Magistrate, Mr. Foley, in his 
letter showing cause that the amin filed a written complaint to 
him. ‘This is contrary to the view taken by the Deputy Ma- 
gistrate in his judgment and it would not seem to us that the 
written report of the amin was 2 complaint, nor was it treated 
by Mr. Foley as a complaint but rather dealt with by him as 
Collector, as the D ty Magistrate says it was, and hence Mr. 
Deb must be re as cognizance of the case under 
Section 190(1)(c). So before earing the appeal when he be- 
came District Magistrate he should have followed the procedure 
laid down by Section 191, because an appeal is part of the trial 
of an offence. . 

This passage shows that the Court considered that it would 
have been open to Mr. Foley to deal with the complaint as District 
Magistrate, but that Mr. Foley in fact did deal with the com = 
as Collector. Their Lordships commenting on the order o 
Foley observed: 

This is not the order which would be passed on a written com- 
ppo Snes Son 200 mad- tera Mitaa 
erefore so far as the ruling goes, it is authority for the pro- 

position that a report by an amin to the head of the district might 
be treated by him as a criminal complaint, but that in the parti- 
cular case before the court the head of the district treated it in 
his capacity of Collector and not in his capacity of District Ma- 
gistrate. 

I may also refer to Suraj Prasad v. Emperor? in which there 
was the report of a Magistrate to the District Magistrate that an 
offence under Section 477, Indian Penal Code had been committed. 
This report was shade after the Magistrate had ceased to exercise 
jurisdiction in the case, which had terminated. It was held that 
this was a complaint. In 12 A. L. J. R. 881, a report by a Dis- 
trict Judge was held to be a complaint. In 11 Mad. 443 a report 
by a revenue officer to a Magistrate was held to be a complaint. 
I consider there is ample authority from the definition in the 
Code and from the rulings to which I have referred for the pro- 
position that the document sent by the tehsildar to the Magis- 
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trate in the present case was a complaint. Accordingly it was 
not necessary for the Magistrate to ask the accused under Section 
191, Criminal Procedure Code whether they desired their case 
to be tried by another Magistrate. This disposes of the first ground 
of revision. ‘The third ground of revision was that Section 353 
of the Jndian Penal Code has not direct application to the facts 
of the present case. In support of this the learned counsel re- 
ferred only to the report of the amin. That report states that 
certain cattle were attached by the amin and that they were res- 
cued by force (ba zor chhin lia). Evidence was given on the ` 
point and the finding of the Magistrate is:— 

Baran Din Singh gave the peon, Mehdi Husain, a push and 
snatched away string of the attached buffalo which he 
(Mehdi Husain) was holding. Gaja stopped the cattle from 
in front. 

In the third definition of Section 349 force is said to be used 
“by inducing any animal to move, to change its motion, or to 
cease to move”. In the present case, therefore, when the accused 
caused the animals to cease to move, they were using force as in 
the definition of Section 349, Indian Penal Code. I consider, ther- 
fore, that Section 353, Indian Penal Code does apply to the facts 
found by the lower courts. In the result I dismiss the application 
in revision. 


Application dismissed 


RAM KUNWAR AND orHers (Applicants) ° 
versus ; 
KING-EMPEROR (reroucu HIRA LAL) (Opposite party)* 
rimina! Procedure Code, Sec. 526(8)—Applicability of—Accused bound 
to inform court of bis intention to apply to High Court for trensfer 
—Revision—Onus of proof on applicent. 

Section 526(8) of the Criminal Procedure Code applies only 
where the complainant or the accused notifies to the court be- 
fore which his case is pending his intention to make an applica- 
tion to the High Court for transfer under Sec. 526. In an ap- 
plication in revision for setting aside a conviction on the ground 
that the magistrate did not comply with the provisions of Sec. 
§26(8), the onus lies on the applicant to show that the informa- 
tion required by Sec. 526(8) was given to the magistrate. 

CRIMINAL REFERENCE made by Mautyv1 S. IFTEKHAR Husain, 
Additional Sessions Judge of Etah. 
L. M. Roy for the applicants. 
Nanak Chend for the opposite party. 
; *Cr. Ref. 181 of 1930 
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M. Waliullab (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 

BENNET, J.—This is a reference by the learned Sessions Judge 
of Etah recommending that the convictions of five ns under 
Sections 147, 352 and 447, Indian Penal Code and sentences of 
one month’s rigorous imprisonment and fines should be get aside. 
The ground of the recommendation is that the Honorary 3rd 
class Magistrate before whom the accused were tried did not com- 
ply with the provisions of Section 526(8), Criminal Procedure 
- Code because he did not grant a sufficient adjournment for the 
accused to apply for a transfer. This Sub-section applies only 
where the complainant or the accused notifies to the court before 
which the case is pending his intention to make an application un- 
der Section 526. Section 526, Sub-section (1) refers to the High 
Court, and the whole Section deals only with applications for 
transfer made to the High Court. It has to be shown, therefore, 
by the applicant in revision that the Honorary Magistrate was in- 
formed that the accused intended to make an application to the 
High Court for transfer. Two applications are relied on by the 
learned counsel for the applicant in revision. The first applica- 
tion is dated December 21, 1929 and merely states that the accused 
want their case to be transferred to another court and ask that the 
case should be postponed for 15 days, The second application of 
December 23 merely refers to the first application. In neither of 
these applications is there any statement that the accused intended 
to app y to the High Court for a transfer under Section 526. The 
applicants in revision have not furnished any evidence by way of 
affidavit or otherwise to show that they had any such intention. 
So far as’the record goes, it is apparent.that their intention was 
merely to apply to the District Magistrate, and the learned Ses- 
sions Judge notes that an application to the District Magistrate 
by the accused dated December 20, 1929 was shown to him. He 
states that he is forwarding this application to this Court, but 
neither counsel nor the Peshkar could discover this application 
on the record. Its contents, therefore, are uncertain, for on the 
one hand the Sessions Judge states that it was not an application 
for transfer and on the other hand the Honorary Magistrate states 
that it was an application for transfer. Be that as it may, the onus 
lies on the applicants in revision to show that the information 
required by Section 526, Sub-section (8) was given to the Hono- 
rary Magistrate. They have filed to show that such information 
was given. Accordingly there is nothing illegal in the trial, and 
there is no ground on which this Court could interfere in revision. 
‘Therefore the reference is not accepted. Let the record be.re- 
turned. ` 

Application disallowed 
166 = 
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DAMODAR DAS (Pleéntiff) 
versus 
+ PEAREY LAL ano oruers (Defendants) * ' 
Civil Procedure Code (Act V of 1908), Or. 21, R. 58—Order ellowing 
objection passed without consideration of merits of the case—Suit 
contesting the order—Limitation Act, Art. 1 1—Applicability of. 
Every order allowing or disallowing an objection preferred un- . 
der Or. 21, Rule 58, no matter made on what grounds and on 
the merits or not, must be treated as one contemplated by Or. 21, 
Rule 63, and a suit to set aside that order must be brought within 
one year of its date. 
SECOND APPEAL from a decree of MAULYVI SHAMSUL Hasan, 
Additional Subordinate Judge of Muttra, confirming a decree of 
Basu BisHAN Naratn Tanks, Munsif. 


K. D. Malaviya for the appellant. 
S. C. Das for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This appeal arises out of a suit for dec- 
laration brought by the plaintiff-appellant, who had obtained a 
simple money decree in suit No. 2 of 1919 against the legal re- 
presentatives of one Badan Singh. In execution of that decree 
he attached certain property treating it as part of the assets of 
his debtor. Defendants Nos. 1 and 2 objected to the attachment 
under Order 21, Rule 58 of the Code of Civil Procedure, ‘on the 
allegation that the property belonged to them and that it could 
not be attached in execution of the decree obtained by the plaint- 
iff-appellant. That objection was allowed on April 4, 1925. The 
suit out of which the present appeal has arisen was brought on 
May 7, 1926 for a declaration that the property in dispute did 
not belong to defendants Nos. 1 and 2, that their transferees, de- 
fendants Nos. 3 and 4, had no interest and that the same was li- 
able to be attached and sold in execution of the decree obtained 
by the plaintiff in suit No. 2 of 1919. The suit was resisted by the 
defendants, infer alis, on the ground that it was barred by Art. 
11 of the Indian Limitation Act which provides a period of one 
year for a suit of this description. 

Both the courts below have sustained the defendants’ plea 
of limitation and dismissed the guit. 

In second appeal it is contended by the learned advocate for 
the appellant that Article 11 of the Limitation Act is not applic- 
able inasmuch as the order dated April 4, 1925, allowing the ob- 


"S.A. 1783 of 1927 
é 


A. L. J. RB. HIGH COURT 1323 


jection of defendants Nos. 1 and 2, did not proceed on the merits Crm 
of the case but allowed the objection on the ground that the D30 
plaintiff-appellant should obtain a declaration of his title before —— 
he could proceed against the property in dispute. It is unneces- Damona 
sary for us to discuss the terms of that order at any length, as, ” 
according to the ruling of this Court, an order rejecting’ or al- Passer Lar’ ` 
lowing an objection preferred under Rule 58,°Order 21, of the Nimat. 
Civil Procedure Code, must be treated as one contemplated by ylab, J. 
Rule 63 and that in consequence Article 11 of the Indian Limi- 

tation Act is applicable. In Galeb v. Møtsaddi Lal" it was held 

that Rule 63 of the Civil Procedure Code and Article 11 of the 

Indian Limitation Act are applicable even where the objection 

is disallowed in default of appearance on the date fixed for in- 
vestigation thereof. .In Durga Das v. Gori Maf it was likewise 

held that an order dismissing an objection under the Proviso of 

Rule 58 of Order 21 on the ground that it was filed intentionally 

or unnecessarily late does come under Order 21, Rule 63, and 2. 

suit to contest that order must be filed within a year. In this 

state of authorities we are unable to give weight to the contention 

put forward before us by the learned advocate for the ppn 
that, in the absence of a decision on the merits of the title claimed 

by the objectors, a declaratory suit must be treated as one not 
governed by Article 11 but by the general rule of limitation ap- 

plicable to declaratory suits. 


It has been next urged by Mr. Malaviya that the present 
suit is not one of the nature contemplated by Rule 63 of Article 
11 of the Indian Limitation Act. He points out that the relief 
claimed by the plaintiff has reference to the title of defendants 
Nos. 1 to 4, the declaration sought being that those defendants have 
no right to the property in dispute. It must, however, be ob-, 
served that the substantial relief claimed by the plaintiff-appel- 
lant is that the property in dispute is liable to attachment and 
sale in execution of the decree in suit No. 2 of 1919. In every 
suit of the nature contemplated by Rule 63 brought by the dec- 
ree-holder the title of the objectar has to be negatived before his 
right to attach and sell the property alleged to belong to his 
judgment-debtor is affirmed. Under these circumstances, we are 
clearly of opinion that, having regard to the frame of the suit 
and the relief claimed by the plaintiff-appellant, the suit before 
us is one of the nature contemplated by Rule 63 of Order 21 of 
the Code of Civil Procedure. Article 11 of the Indian Limita- 
tion Act is, therefore, the only article applicable. 

The result is that this appeal fails and is dismissed with costs. 

Appeal dismissed 
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1930 a‘ versus 
Aug. 27 i REOTI (Opposite party)* 


Kino, §. Criminal Procedure Code, Sec. 435—Revision by private com plainani— 
Birer, J. Whether entitled to apply to High Court for enbancement of sen- 
tence passed by Sessions Judge. 
A private complainant is entitled to apply to the High Court 
in revision for enhancement of a sentence passed by a Sessions 
Judge. It is not intended by the Code that in such circumstances 
the only remedy of 2 complainant should be to apply to a District 
Magistrate to move the Local Government to apply for an en- 
hancement, because the latter will only apply for an enhancement 
if it is required in the public interest. The High Court does not 
regard the question of enhancement only from the point of: view 
of public interest but from the circumstances of the particular 
case before it. I. L. R. 48 Bom. 358 referred to. 


Croanav Revision from an order of P. B. SHAH EsQ., Ses- 
sions Judge of Muttra. 

A. P. Dube and S. C. Das for the applicant. 

Nebal Chand Shastri for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the 


Crown. 
The judgment of the Court was delivered by 
Bennet, J. BENNET, J.—These are three applications for enhancement 


, of sentence filed on behalf of a complainant, Man Singh. The va- 
rious accused persons, Reoti, Bharat Singh and Roshan Singh have 
been convicted under Section 193, Indian Penal Code, of giving 
false evidence against Man Singh on a charge of Section 324, In- 
dian Penal Code which was brought by Reoti against Man Singh 
and Reoti has also been convicted under Section 211, Indian Penal 
Code. The convictions were in the Court of a Magistrate on 
the complaint of a Sessions Judge and they were upheld in appeal 
by the Sessions Judge. The sentences of 6 months’ rigorous im- 
prisonment on Reoti and 4 months’ rigorous imprisonment each 
on Bharat Singh and Roshan Singh were reduced by the Sessions 
Court to the period of imprisonment already undergone, which 
was 23 days. There was a trial of Man Singh and his son under 
Section 324, Indian Penal Code, for causing the death of a woman, 
Mst. Rajo, and Man Singh was acquitted by the Sessions Court 
and Debi was acquitted by the High Court on appeal. It is com- 
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mon ground that on January 19, 1929 the kurkamin of Sadabad 
went to attach property belonging to Reoti and to his brother un- 
. der a warrant of attachment issued in execution of a decree by 
Nek Ram. Nek Ram and Debi are sons of Man Singh. The 
kurkamin states that Man Singh, who is an old man of ‘70, was 
not present on that occasion, and evidence has been given that 
Man Singh was collecting rents on that date at a villagesat a con- 
siderable distance. The kurkamin states that Reoti and his bro- 
ther came out with a chopper and showed signs of violence and the 
kurkamin then left. After that some collision took place bet- 
ween Debi on one side and Reoti and his brother on the other; and 
in this collision the woman took part and the fatal injury was 
caused to Mst. Raja. Reoti made a complaint in which he stated 
that Man Singh was present with a spade and struck the woman. 
The question is, was this complaint by Reoti against Man Singh 
true or false? The allegations of Reoti were supported by his evi- 
dence and by the evidence of Bharat Singh and Roshan-Singh who 
claimed to have witnessed the occurrence which Reoti alleged 
took place. On the other hand, we have the evidence of the kurk- 
amin and several witnesses on behalf-of Man Singh to the effect 
_ that he was not present on this occasion. Both lower courts have 

believed that evidence and we see no reason to differ. We, 
therefore, find that the convictions of Reoti, Bharat Singh and 
Roshan Singh were correct. Some further argument was addressed 
to us that a private individual such as Man Singh cannot move 
this Court in revision, and reference was made to 48 Bom. 358. In 
, that ruling a bench of the Bombay High Court held that a private 
comphinant should not apply in revision for enhancement of a 
sentence passed by a Magistrate, but that he should apply to the 
District Magistrate or the Sessions Judge, or Government. -Now 
in the present case the order against which complaint is made is 
the order of the Sessions Judge and, therefore, it would not have 
been possible under the Criminal Procedure Code to apply either 
to the Sessions Judge or to the District Magistrate. It is not, we 
consider, intended by the Code that in these circumstances the 
only remedy of a complainant should be to apply to a District 
Magistrate to move the Local Government to apply for an enhance- 
ment, because the Local Government will only apply for an en- 
hancement if the enhancement is required in the public interest. 
This Court does not regard the question of enhancement only from 
the point of view of the public interest, but from the circumstances 
of the particular case before it. In the present case we consider 
that the sentences should be largely enhanced, and that the sen- 
tences passed by the Sessions and Subordinate Judge of Muttra 
are utterly inadequate. We trust that this Sessions Judge will in 


future give more care to the question of sentences in cases which’ 


‘come before him. In the present case there was a complaint made 


CandN AL 
1930 
Min Sioi 
Raoi 
Besmet, J. 


1326 ` ~ HIGH COURT l [1930] 


Goart by Reoti which is shown to have been false, and on that complaint 
1930 proceedings were instituted in the Sessions court for an offence 
—— __ punishable with transportation for life. The offence of Reoti, - 

ee therefore, came under the second part of Section 211, Indian Pe- 
Reor nal Code. Taking all the facts into consideration we enhance the 

Beamer, J, Sentence of Reoti to 1% year’s rigorous imprisonment under Sec- 

’ | tion 193% Indian Penal Code. Those sentences will be consecutive 

and not concurrent. We sentence Bharat Singh and Roshan Singh 

* under Section 193, Indian Penal Code to two years’ rigorous im- 

prisonment each in enhancement of the sentence already undergone. 
Warrants will issue for the arrest of these accused. 


LAKHMI CHAND AND OTHERS (Defendants) 
versus 
MADHO RAO (Plaintiff) AND ANOTHER (Defendants) * 
Y J Pensions Act of 1871, Secs.>4 end 11—Sec. 4 is wider than Sec. 
Mier T. 11 and includes matters which do not come under Sec. 11—Civil 
Procedure Code, Sec. 11—Decrees passed without jurisdiction—Can- ` 
not operate as res judicata—Penstons Act of 1871, Sec. 11—Assign- 
ment of revenue amounting to pension not trensferable. 

Section 11 of the Pensions Act of 1871 refers merely to pen- 
sions whereas Sec. 4 refers not only to pensions but to grant of 
money or land revenue conferred whatever may have been the 
consideration of any such grant. Section 4 is therefore widgr than 
Sec. 11 and includes matters which do not come under Sec. 11. 

Decrees, which were invalid altogether, as they were passed 
by courts having no jurisdiction, could not be pleaded as res 

An assignment of revenue which amounts to a pension within 
the meaning of Sec. 11 of the Pensions Act is not transferable 
under Sec. 12 of the Act. Hernem Das v. Fiazi Begam, I. L. R. 
44 AlL 354 relied om. Balkrishna Bhao v., Gobind Rao, [1902] 
A. W. N. 161 distinguished. 

The nature and incidents of a jagir discussed. 

First APPEAL from a decree of Basu LAKSHMI NARAIN 
TANDON, Subordinate Judge of Agra. 
Sir Tej Babadur Sapru and Panna Lal for the appellants. 
B. E. O’Conor and Nerein Prasad Asthana for the respondents. 
The judgment of the Court was delivered by 
Bennet, J. BENNET, J.—This is a First Appeal by the defendants, Laksh- 
„mi Chand, Parshotam Das and Parbhu Lal, against a decree of the 
*F. A. 487 of 1926 


|a 


1930 





Merch 27 





f 2 
A L J.R. HIGH COURT ~ 1327 


learned Subordinate Judge of Agra and a cross-objection by the 
plaintiff Madho Rao minor. The suit of the plaintiff Madho Rao, 
aged 10 years, is brought for a declaration that the decree of the 
court of the Subordinate Judge of Agra in suit No. 18 of 1914 
is null and void and that the mwafi rights specified in list A and 
the ancestral property specified in list B are not saleable in exe- 
cution of the aforesaid decree. ‘The Subordinate Judge has’ gran 
the relief in regard to the muafi rights in list A and has dismissed 
the suit in regard to the ancestral property in list B. The pe- 
digree of the plaintiff is as follows:— 








MAMAJI 
fi 
Abaj 
[ 
Shankar Rao eliss Bhau Sebib Ua Rao eler i Ss 
Madho Reo I=Mt. Chaubai I L 
Gobind Rac Lachhman Rao 


| 
(adopted son) Umaji Rao ž 
Madho Reo, I, Piff. 


The plaint sets forth that in mauza Rauta in Agra district 
the plaintiff and his ancestors .had been muafidars for over a cen- 
tury under a sanad granted by Maharaja Scindhia; that the muafi 
was recognised by the British Government and-the name of Abaji, 
son of Bogaji, was entered in tke papers; that Madho Rao, the 
paternal* grandfather of the plaintiff, whom we shall call for 
convenience Madho Rao I, was immoral and spendthrift, and he 
executed for immoral purposes a hypothecation bond for Rs.15,000 
on October 26, 1905 in favour of the defendant-appellants, hypo- 
thecating the property both in list-A and list B. The plaint al- 
leged that the muafi was untramsferable, and that the ancestral 
property of the joint family could not be transferred by Madho 
Rao I, and that the transfer was without necessity and for im- 
moral purposes, and void because Madho Rao I previously made a 
family settlement. The plaint further sets forth that the de- 
fendant-appellants obtained a decree in suit No. 18 of 1914 on the 
hypothecation bond against Mt. Chaubai, the widow of Madho 
Rao, and Aba Sahib, the father of the plaintiff, and that they did 
not make the plaintiff a party, and further that suit No. 36 of 
1916 was instituted by the father of the plaintiff with the allega- 
tion that the decree in suit No. 18 of 1914 had been obtained col- 
lusively and fraudulently, but on account of collusion and fraud 
that suit No. 36 of 1916 was struck off in default. Further that 
suit No. 36 of 1916 was null and void in the absence of a certi- 
ficate of the Collector. The written statement admitted that 





1328 s HIGH COURT [1930] 


Madho Rao, the mortgagor of the defendants, was 2 muafidar in 
mauza Rauta, and that the muafidars realised money from the 
zamindar, and that Madho Rao was owner of the zamindari rights 
by virtue of purchse. The allegations in the plaint were otherwise 
denied, and it was pleaded that the present suit was barred under 
Sectiom 11 and Order 9, Rule 9 of the Civil Procedure Code and 
that thé present plaintiff had been fully represented through his 
father Aba Sahib in suit No. 18 of 1914, which was contested by 
Aba Sahib, and that the muafi hypothecated in the bond was by 
no means a non-transferable pension, nor was it necessary to ob- 
tain a certificate from the Collector for it. The learned Subordi- 
nate Judge framed a number of issues and held that the muafi in 
suit was untransferable; that the plaintiff had failed to prove that 
the mortgage of 1905 was for immoral consideration; that as re- 
gards the zamindari in that mortgage the suit of the plaintiff was 
barred by res judicata; but as regards the muafi the suit of the 
plaintiff was not barred by res judicata because a certificate was 
required from the Collector under the Pensions Act (Act XXII 
of 1871), and that certificate not having been granted, the decree 
in suit No. 18 of 1914 was void. 


In first appeal in this Court the following points were argued. 
Firstly, whether the Pensions Act applies to the present case. Un- 
der this head Sections 4 and 6 as well as 11 and 12 have been 
considered. 


Secondly, whether the plaintiff is barred by res judicata as his 
father had brought a suit No. 36 of 1916 as head of the family 
to contest the mortgage and decree.on the mortgage, and his fa- 
ther should have taken all possible pleas. We may first of all set 
forth the details in regard to the muafi property. This muafi was 
obtained by a sanad granted by Maharaja Scindhia to Manaji, the 
ancestor of the plaintiff, in the year S. 1842 which corresponds to 
1785 A.D. The a bie sanad was produced before the Sub- 
ordinate Judge from the custody of the other branch of the family, 
and a copy was taken. The translation on page 57 of the paper 
book is not quite accurate and the sanad may be translated as 
follows: 

Sanad granted by Maharaj Dhiraj Sri Maharaja Alijah Subedarji 
Sri Madho Raoji Scindhia Bahadur. Be it known to i j 
Chaudhri and Kanungo of pargana Karahra, Subah Akbarabad that 
mauza Rohta a village in the aforesaid pargana has been granted 
to Sri Manaji, son of Sivaji as altamgha (paper torn). Be it acted 
upon. 

The argument has been advanced before us by the learned 
counsel for the appellants that this sanad is a grant of zamindari 
rights, and on the other hand it is contended for the respondent- 
plaintiff that it is a grant or assignment of the revenue. It is to 
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be noted that internal evidence from the sanad itself shows that 
it is addressed among other persons to the zamindar and the za- 
mindar is directed to take note that this village mauza Rauta has 
been granted to Manaji. It is clear that what was granted must 
be something of which the zamindar was not in possession other- 
wise he would be dispossessed. ° 
The next mention we have of this property is corftained in 
“Treaties, Engagements and sanads, India”, Vol. IV by Aitchison. 
. Page 42 and onwards give the treaty dated December 30, 1803, 
signed by Sir Arthur Wellesle on behalf of the Hon’ble East 
India Company and on behalf of Maharaja Scindia of Gwalior. 
Article 7 states: ` 
Whereas ... lands in Hindustan ceded by the second article 
of this treaty to the Honosrable Company and their allies, are 
held in jaghire by persons of the family of the late Madhajee 
Scindia and othets by principal Sirdars in his service, all of whom 
would suffer distress if age arg the ‘advantages they enjoy in 
those countries: it is a e erie als that.... . Boogaji 
Jamdah .. . shall continue to hold their lands in jaghire un- 


Accordingly this Article 7 of the Treaty recognised the rights 
of Boogaji Jamdah to hold this village as jagir. In the khewat of 
the year 1263 F. printed on pp. 54 and 55 of the printed book, 
there are the names of a number of Jats who owned the zamindari 
in this village of Rohta. In each case, these jats have mortgaged 
their zamindari to Tantia Sahit and Bhau Sahib, sons of Abaji, 
members of the family of the plaintiff and remarks in the last 
column for various years between 1860 and 1864 show that these 
mortgages were made by the jaz zamindars to the family of the 
plaintiff. On p. 59 there is a “certificate of rent free tenure” 
dated in the original paper No. =81-C, Agra Collector, March 20, 
1863, which date has been omit-ed from the printed page. ‘This 
states that the entire mauza of Rohta is released in etuity in 
favour of Abaji, son of Bogaji Jamadar, by order of Special 
Commissioner dated June 12, 1838 and confirmed by the final 
order of Government accepting the award through the Resident 
of Gwalior, dated September 1£, 1842. On page 61 there is a 
similar extract from the list of muafidars and this states that the 
muafi was under the sanad of Maharaja Madho Rao Scindhia for 
maintenance. On page 63, we Lave a sale-deed by Deojit, one of 
the jat zamindars, dated June 12, 1862, to Bhau Sahib, son of 
Abaji muafidar of mauza Rohta. On page 67, we’ have the will 
of Madho Rao, and he sets forch that his property consists of, 
firstly, a moiety muafi share in the entire 20 biswas of mauza Rohta 
arid, secondly, his share in the zanindari p of mauza Rohta. 
Further, we have the hypotheca-ion band Madho Rao, dated 
October 26, 1905 printed on p. 79 in favour of the appellants. 

167 


Laxoa 
CHAND 


* 
Manio Rao 
Benust, J. 


1330 HIGH COURT [1930] 


This bond sets forth that he holds his muafi property under a cer- 
tificate dated March 26, 1863 granted by a Collector of Agra 
and under order of the Resident of Gwalior dated September 18, 
1842, and he holds zamindari property in the said mauza which 
he purchased. The detail of the property hypothecated in mauza 
Rauta of which the mortgagor is both muafidar and zamindar is- 
given firstly as his moiety share in the 20 biswas muafi property 
which comprises an area of 2098 bighas 5 biswas and of which the 
jama of Rs.3,460 has been made a muafi grant by the Government 
and secondly all shares of zamindari held as mortgagee and thirdly 
there was a further share of zamindari partly owned and partly 
held*as mortgagee. Taking these details and also taking into 
consideration the admission in paragraphs 3, 4 and § of the written 
statement it appears to us clear that there is no doubt whatever 
that what was granted by Maharaja Scindhia to Manaji was the 
revenue of the village of Rauta. That in fact was what the Maha- 
raja Scindhia owned at that times 

As the question, however, has been raised, it may be of some 
interest to consider briefly the circumstances of the times and the 
nature of these jagir grants. The Gazetteer of Agra district page 
164 states that Maharaja Scindhia invaded Agra which was then 
held on behalf of the Moghul Emperor in the year 1784 and ac- 
quired it. It is in the next year, 1785, that the Maharaja Scindhia 
made the grant in question of mauza Rauta to his Sardar Manaji. 
That grant does not indeed specify that the land is held as jagir, 
but in the treaty of 1803 Article 7 it is set out that the son of Ma- 
naji Bogaji holds a jagir. The nature of jagir tenure is stated by Al- 
Baruni in his “Memoir of the Emperor Alauddin Khilji?* which 
gives an account of the Empire about the year 1300. This account 
is quoted in “The Revenue Administratian of the United Pro- 
vinces” by W. H. Morland, 1911, at p. 12 as follows:— 

The superior officers of the State all held military commands 
and were remunerated for their services not by cash salaries, but 
by the grant of lands (jagir) from which they were entitled 
to collect the revenue. 

Similarlyin Field’s Regulations of the Bengal code, p. 53, para- 
graph 54 of the Introduction, it is stated: 

Jagirs were grants of land to retainers still in service in lieu of 
wages. When granted by the Emperor,” they were assignments, 
not of the land but of the revenue. 

Similarly we find that in the Preamble of Regulation 7 of 
1822, it is stated: i 

And whereas it appears to be expedient to declare and explain 
the views and intentions of Government relative to the rights to 
be enjoyed and exercised by the Sirdars, Malguzars, or persons ad- 
mitted to engage for the payment of Government revenue; and 
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by persons collecting the rent of the land or revenue of Govern- 

ment, without being subjecz to the payment of any portion of it 

to the public Treasury, such as jageerdars, and other owners or 
These extracts show that jagirdars were persons who ‘had 
grants without payment of revenue to Government. There were 
no doubt other jagirdars whc.recetved smaller grants, and at 
that particular time of the enc of the 18th century, in Regula- 
tion 43 of 1793, provision was made that invalid sepoys and 
commissioned and non-commissioned officers of the Indian Army 
should receive grants of waste hnd which would be held by them 
rent free for life without being subject to any tax or demand 
whatever. This system was further amended in Regulation I of 
1804 and Regulation 9 of 1808 and was finally abandoned in 
Regulation 2 of 1811 which akolished the system and substituted 
a scale of cash pensions. The Preamble of Regulation 9 of 1808 
states that land when it was held as a jagir was not included in 
the assets on which the jama payable by the zamindars to Go- 
vernment had been adjusted. Therefore we see that even in the 
case of the small grants of land as jagirs there was always the con- 
dition that no revenue would be payable to Government in res- 
pect of these grants. But the grant of the entire village as a 
jagir was- naturally the assignment of the revenue on that village. 
The rights which Government possessed in a village towards the 
end of the 18th Century were the rights to receive the assets of 
the village, less the sum which was usually fixed at 10 per cent, 
for the trouble of collecting those assets. Regulation 9 of 1805 
was ategulation which was issu2d in regard to the Provinces ceded 
by the Maharaja Scindhia to <-he East India Company and for 
which the Treaty of 1803 was drawn up. ‘This regulation states 
that the persons who were zam-ndars in this property should have 
the option of renewing the settlement for three years and that if 
they did not care to renew it tor three years, they would receive 
nanker at a rate not exceeding 10 per cent on the jama and settle- 
ment would be made with otaer persons (paragraph 8). This 
shows that the rights of a zamindar at the period in question were 
only to receive 10 per cent of -he jama and Government received 
the other 90 per cent. The gift therefore by the Maharaja Scindhia 
of mauza Rohta of the revenue would be a valuable gift, whereas 
a gift by the Maharaja Scindhia of the zamindari rights, supposing 
the zamindari rights had been forfeited and had been in his power 
to grant, would be a gift of very much less value, only amount- 
ing to one-ninth of the value of the revenue. We find there- 
fore that. the family of the plemtiff received by this sanad from 
the Maharaja of Gwalior assignment of the revenue of mauza 
Rohta and that the family of tne plaintiff by subsequent deeds of 
mortgage and sale obtained from the Jat zamindars in mauza 
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Cwm Rohta, shares of the zamindari rights in mauza Rohta. 


1930 The next question is whether the Pengions Act will apply 
to the property of the plaintiff. As regards the assignment of 

os the revenue, we find that Section 4 states: 
Except as hereinafter provided, no civil court shall entertain 
Maou Rao an} suit relating to any pension or grant of money or land reye- 
Bexaet, J. nue conferred or made by the British or any former Government, 
whatever may have been the consideration for any such pension 
or grant, and whatever may have been the nature of the payment, 
claim or right for which?such pension -or grant may have been 

' substituted. 

Section 6 states: 

A civil court, otherwise competent to try the same, shall take 
cognizance of any such claim, upon receiving a certificate from 
such Collector, Deputy Commissioner or other officer authorised 
in that behalf, that the case may be so tried, 

The question therefore is whether the rights possessed as as- 
signee of revenue of mauza Rohta by the plaintiff can be the sub- 
ject of any suit without the certificate in question. For the pre-. 
sent suit, the plaintiff has obtained a certificate which is printed 
at page 111. In the two previous suits.there were no such certi- 
ficates obtained either by the present appellant or by the father 
of the plaintiff. For the purpose of Sections 4 and 6, it is clear 
at once that a grant of land revenue requires a certificate. As 
we have no doubt found that the plaintiff is the assignee of land 
revenue in mauza Rohta, it is clear that any case in regard to this 
land revenue, would require a certificate under Section 6 and, 
therefore, without such certificate, a civil court could nof take 
cognizance of such a claim. This has a bearing on.the question 
of res judicata, because Section 40 of the Evidence Act lays down: 

The existence of any judgment, order or decree, which by law 

, Prevents any court from taking cognizance of suit, or holding 

a trial, is a relevant fact, when the question is whether such 
court ought to take cognizance of such suit or to hold such trial. 

It is therefore under Section 40 that the defendant-appellants 
would produce their decree of 1914 and the decree of 1916 dis- 
missing the suit of the plaintiffs father. 

But Section 44 lays down as follows: 

Any party to a suit or other proceedings may show that any 
judgment, order or decree, which is relevant under Sections 40, 
41 or 42, and which has been proved by the adverse party, was 
delivered by a court not competent to deliver it, or was obtained 
by fraud or collusion. 

It is therefore always open to the plaintiff to show under Sec- 
tion 44 that the decrees of the two courts in 1914 and 1916 were 
decrees by courts not competent to deliver those decrees. Sec- 
. tion 9 of the Civil Procedure Code lays down: » 
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The courts shall have jurisdiction to try all suits of a civil na- 
ture, excepting suits of which their: cognizance is either expressly 
or impliedly barred. 

In our opinion, the civil courts in 1914 and 1916 
had no jurisdiction to try the suits in question, because 
their cognizance was expressly barred by Sections 4 and 6, 
Act XXIII of 1871. Accordingly, as those courts were 
without jurisdiction, their decrees are invalid altogether, so far 
as the assigned reyenue in mauza Rohta is concerned, and those 
decrees cannot be pleaded as res judicets. But as regard the za- 
mindari property and the mortgagee rights in zamindari property 
there is no such bar arising from the Pensions Act. In regard 
to this portion of the plaintiffs claim which relates to relief B 
we agree with the finding of the Subordinate Judge expressed as 
folows: 

As regards the pleas of want of legal necessity the amount of 
the debt and the binding nature thereof in respect of the zamin- 
dari, I think Section 11 helps the contesting defendants and the 
plaintiff cannot raise them. ; 

One further question remains and that is issue No.5—was 
the. muafi in suit. transferable? This issue was framed in ac- 
cordance with the pleading in Paragraph 7(a) of the plaint that 
according to law the said muafi is untransferable. is raises a 
more difficult question in regard to-Sections 4 and 6 of the Pen- 
sions Act. For the plaintiff it is alleged that the assigned revenue 
is untransferable because it amounts to a pension under Section 11 
of the Pensions Act and Section 12 lays down that pensions under 
Section “11 are not transferable. The question is: does this assign- 
ment of the revenue amount to a pension within the meaning of 
Section 11 of the Pensions Act or does it not? It is to be noted 
that Section 11 refers merely to pensions whereas Section 4 refers 
not only to pensions but to grant of money or land revenue con- 
ferred whatever may have been the consideration of any such 
grant, and Section 3 states that the expression “grant of money 
or land revenue” includes 

anything payable on the part of Government in respect of any 

right, privilege, perquisites or office. 
Sec-ion 4 therefore is a wider section than Section 11 and Section 
4 will include matters which do not come under Section 11. No- 
thing will come under Section 11 except pensions. It was argued 
for the appellants that pensions comprise only payments in money. 
On the other side it was argued that pensions would also include 
granats made in lieu of past services. In Hernem Das v. Fiazi 
Began there was 2 case in consideration whether the Emperor 
Akbar had assigned some villages for the maintenance of the des- 
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cendants of a saint Sheikh Salim Chisti at Fatehpur Sikri in Agra 
district. The head-note does not quote the points in the case very 
accurately, but on page 359 it is stated: 

It is not to be doubted that the Government in 1846 came to 
the decision that it was just and politic to continue the grant of 
the land revenue which Akbar had assigned for the purposes in- 
diated above, and we agree with the learned District Judge that 
the continuance of the pensions to the descendants of the saint 
was based upon what may fairly be called political considerations. 

This being so, the pension now in dispute is one of those men- 
tioned in Section 11, and is clearly within the definition laid down 
by the Bombay High Court for the grant was, without doubt, 
originally made either in recognition of the past services of Sheikh 
Salim Chishti or in acknowledgment of his particular merits, 

It follows, therefore, that the assignment of the pension to the 
plaintiff-appellant upon which he founds his claim in the present 
suit is null and void as provided by Section 12 of the Act. 

We consider that the present case is similar to this case and 
that in the present case the assignment of the land revenue is in 
the nature of a pension. The sanad does not state the exact pur- 
pose for which the pension was granted, but in the treaty of 1803 
it is stated that the pension is for Manaji as a principal Sardar in 
the service of the Maharaja and for his maintenance. It is stated 
in the extract from the list of muafidars printed at page 61 of the 
paper book that the grant was under sanad of the Maharaja Madho 
Rao Scindhia for maintenance. A similar case is reported in Kerar 
Hassan v. Mustafa Hassan? where the Punjab Chief Court held that 
a pension does not cease to be a pension merely because it takes the 
shape of an assignment of land revenue. Reference for the ap- 
pellant was made to Balkrishna Bhso v. Gobind Rao but this was 
not a case of an assignment of land revenue for services but an 
assignment for different reasons altogether. Reference has been 
made to Lall Babu v. Lal Babadur* to which one member of this 
Bench was a party. In this case there was an assignment of land 
revenue to certain parties. When the zamindars died out, with 
the same party the zamindari property was settled, with the re- 
sult that the assignees of land revenue became also the zamindars. 
It was held that although the rights as assignees of land revenue 
could not be transferred, the zamindari rights conferred by the 
Government could be transferred. That case, therefore, does not 
support the defendant’s appeal. 


We consider, therefore, that the assignment of revenue in the 
persent case amounts to a pension within the meaning of Section 11 
of the Pensions Act and therefore is not transferable as laid down 
by Section 12 of that Act. Accordingly we hold that so far as 
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the plaintiff has rights as an assignee of land revenue, those rights 
could not be mortgaged by the mortgage in favour of the appellants 
of 1905, but there is no bar from the Pensions Act on the mortgage 
of 1905 so far as it relates to the zamindari rights and mortgagee 
rights of the predecessor of the plaintiff. 
The result is that we dismiss this appeal with costs andewe also 
dismiss the cross-objection with costs. i ° 
Appeal dismissed 


In re ABDUL SHAKUR KHAN (Applicant) 


KING-EMPEROR THRoucH SECRETARY, DISTRICT 
BOARD, AGRA (Respondent) * 
Criminal Procedure Code (Act V of 1898), Secs. 133 end 138—Right 


of District Bosrd to nominate one of its members to serve om a jury. 


—Case of encroachment ji public property under Boerd’s control 
—Criminal Procedure , Sec. 133(1)—Enquiry by magistrate 
—To be made- after bearing opposite party. ; 

A District Board is entitled to nominate any of its members 
to serve on 2 jury appointed under Sec. 138 of the Code of Cri- 
minal Procedure, for purposes of seeing whether there is an en- 
croachment on the public property under the control of the 
said District Board. : 

Fertend Ali v. Hakim Ali, 12 A. L. J. R. 1241 not applied. 

- The expression “on taking such evidence, if any, as he thinks 
fit” as used in Sec. 133(1) af the Criminal Procedure Code, does 
not make it incumbent on the magistrate to hold an inquiry, 
on a complaint that an encroachment had been made on the pub- 
lic road, without ordering the opposite party to file a written 
statement and produce evidence. 

_ CRIMINAL Revision from an order of G. O. ALLEN Esq, 

Sessions Judge of Agra. 

M. H. Farugi for the applicant. 
M. Waliulab (Assistant Government Advocate) for the 

Crown. i 
The following judgment was delivered by 
BENNET, J.—This is an application in revision on behalf of 

one Abdul Shakur, a clerk in the General Post Office, Agra, against 

an order of a magistrate directing that an encroachment on a pub- 

lic road in Tundla made by the applicant should be removed. The 

history of this proceeding is that the District Board made an ap- 

plication to the magistrate alleging that there was this encroach- 
*Cr. Rey. 368 of 1930 | 
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ment by building a shop etc. on the ‘public road which was in 
the charge of the District Board. It has been argued by the 
learned counsel -for the applicant that the duty ot the magis- 
trate, on receiving this information, was to take evidence and to 
come to a finding on the question of whether the encroachment 
was made on the public road or not. It is argued that this duty 
is imposed on the Magistrate by Section 133(1), 1st and 2nd 
Paragraphs, ‘Criminal Procedure Code. But I consider that the 
expression “on taking such evidence, if any, as he thinks fit” 
does not make it incumbent on the magistrate. to hald such an 


-inquiry. In the present case the magistrate had the allegation 


before him that the encroachment was made on the public road, 
and he adopted the course of issuing notice on the opposite party 
to put in his written statement, and on the parties to produce 
their evidence. If a magistrate were to come to a finding ex parte 
that there was an encroachment on the public road before he made 
an order for the opposite party to put in a written statement and 
produce evidence, it would be merely in most cases a waste of 
time, and no such procedure is laid down by the Section. ' It is 
after the parties have appeared before the magistrate that he makes 
his enquiry and comes to his finding on this point. 

On March 6, 1929 Abdul Shakoor put in a written statement 
in which he alleged that he was in. possession of the land on which 
he had built this alleged encroachment, and he claimed 
to be holding under a lease originally from the zamindar 
on February 3, 1894 and subsequently from the District 
Board in 1904. If matters had proceeded in the ordi- 
nary way, presumably the parties would have produced. 
evidence before the magistrate or the defendant might 
have objected to the jurisdiction of the magistrate. But 
on March 18, 1929 Abdul Shakoor put in an application to the 
magistrate asking that the matter should be tried by a jury. This 
application is under Section 135(&), Criminal Procedure Code. 
Accordingly this application shows that Abdul Shakoor had aban- 
doned the contention that this matter did not come under Chap- 
ter X, Criminal Procedure Code and his contention that the mat- 
ter was one for the civil court and not for a magistrate. In that 
application Abdul Shakoor nominated two of his co-religionists 
as members of the jury. The District Board nominated two per- 
sons, one of whom, Khairati Beg, was 2 member of the District 
Board. The magistrate nominated the Naib Tahsildar as fore- 
man. It is now urged that the jury was improperly constituted, 
because the District Board had nominated one of its members as 
a member of the jury. Reference is made to Ferzend Ali v. 
Hakim Al, and it is claimed that this ruling is an au- 

*L L. R 37 AIL 26=12 A. L J. R. 1241 
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thority for the proposition that it was improper for the 
District Board to nominate one of its members. In that 
case there was an alleged ericroachment on a public road, 
and the matter was brought to the notice of the magistrate by a 
petition presented by a private individual Hakim Alii The ma- 
gistrate in appointing a jury asked Hakim Ali to nominate e mem- 


ber of the jury. Hakim Ali nominated a person who was*his sup- ` 


porter. <A learned single Judge of this Court came to the con- 
clusion that it was improper that the magistrate should have had 


a member of the jury nominated by Hakim Alii On page 28 


of the ruling it is stated:— 

nthe present cose the guenon baoe che ausircate was Whe: 

ther there had been an obstruction to a public way, to the jury 
or inconvenience of members of the public entitled to use the 
same. Hakim Ali had no locws stendi in- the matter; once he had 
performed what was perhaps his duty as a good citizen in calling 
the attention of the magistrate to the existence of the nuisance. 
In so far, therefore, as rulings to which I have been referred 
lay down the principle that it is expedient that magistrates should 
be on their guard against allowing a proceeding of this sort to 
assume the character of a private litigation and allowing it to 
be treated as a dispute to which two private individuals repre 
seit opposite interests ‘are ‘he araar 1 pen ini eine eead 
with the same. 
This ruling, therefore, lays down that a private individual should 
not be allowed to nominate a member of the jury to try the ques- 
tion of an encroachment on'the public road. But in the present 
case the District Board is not a private individual. The District 
Board i$ in charge of that public road, and therefore the ruling 
has no application to the present case. I do not consider that a 
member of the District Board, who is appointed to carry out cer- 
tain public functions, is an unsuitable person to be nominated by 
the District Board to serve on a jury for purposes of seeing whe- 
ther there is an encroachment bathe public property under the 
control of the District Board. Accordingly I consider that the 
jury was not improperly constituted. 

‘The only other point in the grounds of revision is that the 
matter was of a civil nature and that Section 133, Criminal Pro- 
cedure Code does not apply. But by his application to have the 
case decided under Section 135(&), Criminal Procedure Code, the 

licant has waived those claims and he cannot re-assert them at 
Gh apie dhe prode T oder chac die Bastia othe 
jury was finding by a validly constituted jury and the magistrate 
has passed his order in accordance with that finding. Therefore 
it is necessary that the order of the magistrate should be upheld 
and I refuse that application in revision. 

Abplication disallowed 
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Cr NILKANTH BALWANT NATU AND oTHERS (Plaintiffs) 
REA me versus 
T SHRI SATCHDANAND VIDYA NARASINH BHARATI 
Ane 1 SWAMI GURU SHRI SATCHIDANAND VIDYASHANKAR 
Lowy Baws- BHARATI, SWAMI MATH SANKESHWAR AND OTHERS 
ii (Defendants) * 
Ruma, or Civil Procedure Code, Sce. 17—Property situated partly in British India 
KILLOWEN and partly outside—No jurisdiction to pass decree regerding pro- 
Sm lantot erty situated outside British Indie—Limitation Act, Art. 132—No 
period fixed for payment in mortgage deed—Money does not be- 
come due till demand for payment is made by the mortgagee and Is 
refused by the mortgagor. f 
If mortgaged property is situated within the jurisdiction of 
different courts, a suit for foreclosure or sale of the mortgaged 
property may be įnstituted under Section 17 of the Code of Civil 
Procedure in any court in British India within the local limits of 
whose jurisdiction any portion of the property .is situated. But 
this Section does not authorise any civil court in British India to 
pass a decree in regard to any property situated outside British 
India. : i 
Where no specific time is fixed in the deed for payment of the 
mortgage money, money does not become due, within the meaning 
x of Art. 132 of the Limitation Act, nor does the cause of action 
arise until demand is made by the mortgagee for the epayment 
of the mortgage money and is refused by the mortgagor. 
APPEAL from a decision of the High Court of Judicature at 
Bombay. ; 
A. M. Dunne, K.C. and M. R. Jardine for the appellants. 
L. DeGruther, K.C., J. M. Parikh and E. B. Raikes, K.C. for 
the respondents. 
The following judgment was delivered by 
Sie Lancelè Sm LANCELOT SANDERSON— The first appeal is by the plaint- 
Sexderson iffs in the suit, vand the cross-appeal is by the second defendant, 
Vidya Narasinh Bharati Guru. ° 
The plaintiffs brought the suit in the Court of the Subordinate 
Judge at Satara, as successors in title to one Balaji Narayan Natu, 
who was the mortgagee under certain mortgage deeds specified in 
the plaint, and executed between the years 1840 and 1844. 
The mortgages were made by Vidya Shankar Bharati, who is 
dec 
` *P. C. A. 71 of 1927 
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“The first and second defendants were rival claimants to the 
office of Jagad Guru of the Samkeshwar and Karvir Math, and 
each of them claimed to be the sole successor of the mortgagor. 

The first respondent is the legal representative of the first de- 
fendant. 

The cross-appeal presented ky the second defendant 4s with 
reference to mortgaged properties situate in Kolhapur district and 
is based upon the allegation that the Satara Court had no juris- 
diction to entertain the suit with regard to the said properties in 
Kolhapur, which lie outside Brith India. - 

The appeal is against a decree dated February 12, 1924, of 
the High Court of Bombay, in Appeal No. 146 of 1919, which 
varied a decree of the learned Scbordinate Judge of Satara dated 
July 21, 1919. i 

The cross-appeal is against the said decree of the High Court 
and another decree of the said High Court of the same date, in 
Appeal 169 of 1920, whereby the appeal of the second defendant 
was.dismissed with costs. i 

The properties, in respect ož which relief is now sought by 
the plaintiffs, are situated in Satara, Belgaum and Kolhapur. 

Satara and Belgaum are, anc Kolhapur is not, within British 
India. 

It will be convenient to dea. first with the question relating 

to the properties in the Kolhapur district and the cross-appeal. 


The learned Subordinate Judge among other issues settled ` 


the follwing:— 

(1) Did the mortgagor ‘censolidate by his conduct or agree- 
ment all the mortgages together and is hz estopped from con- 
tending that the several bonds are not a charge on the entirety 
oF fie DPE Bue O D POP ner eee ee 
each? z ` aes 

(2) Whether one suit can lie in this.Court on different causes 
of action arising in different jurisdictions in respect of different 

. bonds relating to different properties. 

The learned Subordinate Judge tried as preliminary the first 
two issues and, deciding each of them against the plaintiffs, dis- 
missed the suit on December 4, 1913, but the High Court on 
June 7, 1916, reversed his: decree, holding on the first issue that 
there were stipulations in the mortgages which amounted to an 
agreement that the principle of consolidation should apply to them 
and on the second issue, that the Satara Court had jurisdiction to 
entertain the suit, under Section 17 of the Code as relating to 
properties situate within the jurisdiction of any Courts. 

The preliminary decree was set aside and the case was re- 
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manded to the Court of the Subordinate Judge for disposal. 


The learned Subordinate Judge tried the remaining issues; he 
made an'order for the appointment of a Commissioner, and on 
the return of the report he made a decree in favour of the plaint- 
iffs for Rs.3,31,882-0-8, and for recovery of possession of the mort- 
gaged properties situate in Kolhapur. 

On’ appeal the High Court amended the decree of the learned 
Subordinate Judge by giving liberty to the plaintiffs to bring to 
sale the mortgaged properties in the Kolhapur State and by giving 
certain directions as to interest. 

The section of the Civil Procedure Code, 1908, on which the 
High Court relied, as giving jurisdiction to the learned Subordinate 
Judge of Satara with respect to the mortgaged properties in Kol- 
hapur is Section 17. 


The plaintiffs in the suit, among other matters, prayed for 
foreclosure or sale of the mortgaged property; it is therefore ne- 
cessary to refer to the provisions of Section 16(c) of the Code, 
which are as follows:— 

Subject to the pecuniary or other limitations prescribed by 
law, suits for foreclosure, sale or redemption in the case of a 
mortgage of or charge upon immovable property shall be insti- 
tuted in the Court within the local limits of whose jurisdiction 
the property is situate. 

There is a proviso which does not affect the present case; and 
the “Explanation” is as follows: “In this section ‘property’ means 
property situate in British India.” 

The terms of Section 17 are as follows:— j 

17. Where a suit is to obtain relief respecting, or compensation 
for wrong to, immovable property situate within the jurisdiction 
of different Courts, the suit may be instituted in any Court 
within the local limits of whose jurisdiction any portion of the 
property is situate: 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 

The High Court decided that the words “respecting immov- 
able property” are wide enough to cover suits for foreclosure sale 
or redemption in the case of mortgages or charges upon immov- 
able property mentioned in Section 16 (c), and that Section 17 is 


supplementary to Section 16 and in order to prevent multiplicity 
of suits. i] 


Their Lordships agree with the learned Judges’ decision that 
the words “a suit to obtain relief respecting immovable property” 
are wide enough to cover the suit in the present case, which in- ` 
cluded prayers for foreclosure or sale of the mortgaged property: 


but that does not conclude the matter. 
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The question remains whether the words “situate within the 
jurisdiction of different Courts” does not limit the operation of 


the section to suits to obtain relief respecting immovable property, 


situate within the jurisdiction of different courts within British 
India. 

The preamble to the Civil Procedure Code recites fhat it is 
expedient to consolidate and amend the laws relating to the pro- 
cedure of Civil Judicature, and Section 1(3) provides as follows:— 

This section and Sections 15$ to 158 extend to the whole of 
British India; the rest of the Code extends to the whole of Bri- 
tish India, except the Scheduled Districts. 

The provisions of the Code are regulations dealing with the 
jurisdiction and governing the procedure of the Courts in British 
India, and their Lordships are of opinion that the words in Sec- 
tion 17 “within the jurisdiction of different Courts” must mean 
within the jurisdiction of different Courts to which the Code 
applies, that is to say, Courts in British India. ‘This is in accord- 
ance with the decision of the Judicial Committee in Setrucherla 
Ramabbadraraju v. Maharaja of Jeypore'. Inasmuch as the pro- 
perties in Kolhapur are not within the jurisdiction of any Court 
in British India, the learned Subordinate Judge of Satara had no 
jurisdiction to try. the suit, so far as it related to the mortgaged 
properties situate in Kolhapur. ' 

The learned Judge had jurisdiction to try the suit so far as it 
related to the mortgaged properties situate in Satara; and, inas- 
much as the mortgaged properties in Belgaum are within the ju- 
risdiction of a different Court in British India, he had jurisdiction 
to deal with those properties also. 

The result therefore if that the cross-appeal of the second 
defendant must succeed, and the decrees of the Courts in India, 
so far as they relate to the properties situate in Kolhapur, must 
be set aside. The question of costs will be dealt with at a later 
sta 

The plaintiffs’ appeal relates to the mortgaged properties si- 
tuate in Satara and Belgaum. 

Both Courts in India rejected their claim in respect of these 
properties. i 

It was alleged on behalf of the defendants that the properties 
comprised in the mortgages were Dewasthan or Saranjam and not 
liable to be mortgaged. Both the Courts in India have decided 
against the defendants in respect of this contention, and their Lord- 
ships see no reason for doubting the correctness of that decision. 

The learned Subordinate Judge held that the plaintiffs were 
not entitled to an order for sale of the properties in Satara and 
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Belgaum, and further that the plaintiffs’ claim for possession of 
these properties was not brought in time. 

_ Ths learned Judges of the High Court held that there was 
nothing in the mortgages to exclude the right of sale given by 
Section 15 of the Bombay Regulation V of 1827, but they came to 
the conclysion that the properties in British territory were given 
back to the mortgagors before 1860 and that no steps were taken 


maro VEYA to recover possession until the present suit was filed. They thought 


Sir Lancelot 
Sanderson 


that the proper presumption was that the parties agreed that the 
security of the above mentioned properties should be given up, 
and that the Kolhapur properties only should be considered as se- 
curity for the debt. i l i 


As already stated, the High Court made a decree that the 
plaintiffs were entitled to bring the properties in Kolhapur to sale, 
but the decree gave the plaintiffs no relief in respect of the mort- 
gaged properties situate in Satara and Belgaum. 

It is against that part of the decrees that the plaintiffs’ appeal 
is directed. 

The exhibit 38, which is a translation of the mortgage deed of 
July 15, 1840, may be taken as a specimen of the mortgages. It 
was made between Vidya Shankar Bharati, the mortgagor, and 
Balaji Narayan Natu, the mortgagee. It recited that Rs.20,000 
had been borrowed for the ex of the Sansthan; that it had 
been agreed to pay interest, thereon at the rate of twelve annas 
per cent per mensem without remission; that for the repayment 
of the debt the four Inem villages of the Sansthan therein specified 


were mortgaged. 5 

The total revenue of the four villages, 4,300, made up of 2,700 
in Shambhu Pirkhani (coin) and 1,600 in Panhali (coin), was 
assigned in mortgage. The deed contained certain clauses as to 
management, of which the following are relevant:— 7 

An account of the debt due to you, i.e., of the principal bor- 
towed and interest will be made on the 1st of Ashad Vad (latter 
half) and after deducting the Vasul (collection) gf the villages 
that may have been applied towards the debt, we shall approve 
and pass the account of balance that may be found due and 
affix our seal thereto. Even if we fail to pass the account yet 
we shall get the said villages released after clearing off the total 
amount of balances found due every year... . 

Within one month after the closing of the year, the accounts 
in respect of the villages should be got. prepared by the Patil 
Kulkarni and submi to the Huzur. The same will be exa- 
mined and passed within one month If any additional Vasul 
(revenue) be received by you, the same shall be entered towards 
the repayment of the debt at the time of the passing of the ac- 
counts by confrontation with your Karkun (clerk). You will 
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have nothing to do with ary difference after two months subse- 
quent to the passing of the-account. . ... . 
If we can manage to get moneys from other sources for. the 


repayment of your debt, you should accept the amount when - 


we pay it and release the villages. If in the year in which we 
pay the money, it is paid wichin a month after the expigy of that 
year, the amount of remuneration stated above wilb be given 
proportionately; and if the amount is paid after one month, the 
amount of remuneration foz the whole year will be given.” - 
The other mortgages are to the same effect, and this appeal was 
argued by both sides on the assumption that the mortgages were 
consolidated, as held by the High Court, and that the debts due 
under all the mortgage deeds were a charge upon all the properties. 


There is no doubt that the mortgagee, or his successors in 
title, went into possession of the mortgaged properties and received 
the rents and profits arising therefrom. ` It however, been 
established that after 1859 the mortgagee did not collect the rents 
and profits of the mortgaged p-operties which are in Satara and 
_ Belgaum. aa . 

_It was alleged by the defendants that there was an actual 
adjustment between the parties in 1849 or 1850 to the effect that 
a sum of Rs.1,32,000 should be paid without interest in full settle- 
ment of the mortgage debts, that the mortgage deeds were can- 
celled and that in pursuance of -he said adjustment the mortgagee 
gave up his possession of the mortgaged properties in British India. 

The Courts in India held tkat the above mentioned allegation 
was nop proved, and no reliance was placed upon ‘it at the hearing 
of this appeal. ai ` 

Their Lordships are unable to agree with the decision of the 
High Court, shied he paene agead dat he ica oF the aot 
gaged properties in British India should be given yp and that the 
mortgaged properties in Kolhapur only should be considered as 
security for the debt. i 

The learned Judges came t> that conclusion, holding that a 
presumption to the above menticned effect was raised by the facts. 

The two facts relied upon wre that before 1860 the properties 
in British territory “were given back” to the mortgagors and no 
steps were taken to recover possession until the suit was filed. 

In the first place, in their Lordships’ opinion there is no evi- 
dence to justify the finding that the said properties “were given 
back” if by these words the learned Judges meant a re-transfer 
of the properties. The mortgage deeds were not cancélled. They 
remained with the mortgagee or his successors, and they were pro- 
duced and proved by the plaintiffs at the trial. There is no evi- 
dence of any surrender of the plaintiffs’ rights, except the fact that 


g x 

3P EZ 
rl EHHE 
= gt 


1344 PRIVY COUNCIL [1930] 


after 1859 the plaintiffs or their predecessor ceased to receive the 
rents and profits of the mortgaged properties situated in Satara 
and Belgaum. 

In the second place, even if the facts relied upon by the 
learned Judges are sufficient to raise the presumption to which 
they referred, they are consistent with other presumptions, which 
may be said to be just as reasonable as that on which the. learned 
Judges founded their judgment. As, for instance, the learned 
Subordinate Judge thought it was quite reasonable to adopt the 
suggestion that, the mortgagor being the spiritual guru of the 
mortgagee, the mortgagee might have given up the possession of 
the villages in British Territory to Sable the mortgagor to main- 
tain the establishment and meet the expenses of the Sansthan, with- 
out in any way intending to give up his rights as mortgagee or to 
abandon his remedies, if and when he desired to enforce them. 

It is not necessary to deal with this part of the case at any 
length, as it was not seriously argued that the judgment of the 
High Court could be supported on the above mentioned ground. 

The main ground, on which the defendant-respondents relied 
at the hearing before the Board, was that the mortgages were 
usufructuary mortgages, and that if the mortgagee was not in pos- 
session, his only right was to be placed in possession or to sue to 
recover the money from the mortgagor personally by reason of his 
breach of contract to place the mortgagee in possession, and that 
the plaintiffs were not entitled to an order for sale of the mort- 
gaged properties. 

The provisions regulating the rights of the parties unter the 
mortgages in suit are contained in the Bombay Regulation V of 
1827. 

Chapter V of the said regulation is headed “Of the disposal of 
property mortgaged or pledged.” The chapter consists of one sec- 
tion, viz., Section 15, which is as follows:— 

First. When a creditor is placed in possession of property by 
moctgage or otherwise, as security for a debt, his claim over such 
property shall, in the absence of other special agreement, consti- 
tute his sole security for payment of the debt, or such part of it 
as the said property may have been given in security for, and 
interest thereon is to be considered as Included ‘in the said se- 
curity. 

Second. If the property yield profit, and no stipulation has 
been made respecting the disposal of the said profit, or payment 
of interest on the debt, the profit shall be considered as equiva- 
lent for the interest. 

Third. In the absence of any special agreement or recognised 
law or usage to the contrary, either party may at any time, by 
the institution of a civil suit, cause the property to be applied 
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to the liquidation of the debt, the surplus, if any, being restored 
to the owner. 

Their Lordships are of opinion that the learned Judges of the 
High Court were right in holding that Section 15(3) of the Regu- 
lation is applicable to the mortgages in suit. That Sub-section, in 
their Lordships’ opinion, is not limited to the case wherg the cre- 
ditor has been placed in possession and remains in possession. 

The chapter purports to deal with the disposal of property 
mortgaged, and in their Lordships’ opinion the terms of Section 
15(3) are general and wide enough to cover the mortgages now in 
suit, and the property thereby charged. 

The plaintiffs, therefore, were entitled by the institution of a 
civil suit to cause the property to be applied to the liquidation of 
their debt, or in other words to bring a suit for the sale of the pro- 
perties, unless it could be shown that there was a special agreement 
or recognised law or usage to the contrary. 

There is no suggestion that there is any law or usage to the 
contrary, and their Lordships sre of opinion that there is no evi- 
dence of any special agreement to the contrary either in the terms 
of the mortgages or otherwise. . 

Conseguently, the rights oï the plaintiffs under the mortgages 
being still in existence, and the. monies being due, the plaintiffs, 
subject to the question of limitation, are entitled to an order for 
sale of the mortgaged properties situate in Satara and Belgaum. 

The question remains whether the plaintiffs’ suit is out of 
time, 

ft was argued om behalf cf the defendants that the cause of 
action arose in 1859 or 1860, when the plaintiffs’ predecessor ceased 
to be in possession of the mort zaged properties in Satara and Bel- 
gaum: that the Limitation Acti No. XIV of 1859 was then in force 
and that by reason of Section 1(16) the suit was out of time, inas- 
much as it should have been brought within the period of six years 
from the time the cause of action arose. 

Reliance also was placed upon Article 132 of the Indian Limi- 
tation Act, 1871, by which it is provided that a suit to enforce 
payment of money charged tpon immovable property must be 
brought within twelve years from the time when the money sued 
for becomes due. ‘This section is in similar terms to Article 132 
of the Limitation Act, 1908. 

Their Lordships are not <ble to accept the defendants’ con- 
tention in this respect. 

In the first place the plamtiffs or their predecessor were not 
bound by the terms of the mortgages to enter into possession of 
the mortgaged properties and to apply the rents and profits thereof 
towards the payment of the debt, though they had power so to do, 
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and the mere fact that the mortigi permitted the mortgagor to 
receive the rents and profits in and from 1860 did not give rise 
to a cause of action. 

In the second place there was no specific time fixed for the 


payment of the debt, and their Lordships are.of opinion on the 
facts of this case that the money did not become due and the cause 


- of actio did not arise until demand for the payment of the mort- 


gage debt was made by the mortgagee and it was refused by the 
mortgagor. 

Their Lordships’ attention has not been drawn to any evi- 
dence of any such demand and refusal prior to the institution of 
this suit, and the filing of the written statements by the defend- 
ants, 


Consequently they are of opinion that the suit was not barred 
by limitation. 

The appeal of the plaintiffs, therefore, must be allowed so far 
as the mortgaged properties in Satara and Belgaum are concerned. 

Thè decree of the High Court in Appeal No. 146 of 1919, 
and dated February 12, 1924, should be set aside and a decree 
made in the suit in favour of the plaintiffs against the defendants 
for the sum of Rs.3,31,822-0-8 and interest thereon at the rate 
of 12 annas per cent per mensem from the date of suit until reali- 
sation, and for the balance of costs, if any, hereinafter mentioned, 
with a direction that the said sums are to be paid within six months 
of the date on which the order of His Majesty in Council is re- 
ceived by the Court of the Subordinate Judge, and that in default 
the plaintiffs will be entitled to bring to sale the mortgagéd pro- 
perties situate in Satara and Belgaum. 

As already stated the cross-appeal must succeed. Consequent- 
ly the decree of the High Court dated February 12, 1924, in Ap- 
peal No. 169 of 1920, must be set aside. 

The position is that the plaintiffs have succeeded in their ap- 
peal so far as the mortgaged properties in Satara and Belgaum are 
concerned, but the cross-appeal, which concerns the mortgaged pro-- 
perty in Kolhapur, has succeeded, and the plaintiffs uently 
have failed to hold the decree in their favour in respect of the pro- 
perty in Kolhapur. 


In their Lordships’ opinion the order as to costs should be that 
the cross-appeal be allowed with costs, that the plaintiffs’ appeal 
be allowed to the extent already stated and that the plaintiffs are 
entitled to one-half of their costs on their appeal to His Majesty 
in Council, and in both the Courts in India, that the costs of the 
cross-appeal be set off against the costs thus awarded to the plaint- 
iffs and that the balance, if any, be added to or deducted from 
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their above mentioned mortgage debt as the event may require. Gv 
Their Lordships will humbly advise His Majesty accordingly. 1930 
‘Hy. S. L. Polak—Solicitor for the appellants. Nexaere 
` Stanley, Jobnson, Allen and T. L. Willon and Co.—Solicitors Parvin 
for the respondents. : ` 


ROBERT ALAN HILL AND OTHERS Cr 
VETSHS 7 1930 


THE PERMANENT TRUSTEE COMPANY OF NEW SOUTH jsh 29 


WALES, LIMITED AND OTHERS* rey: 


Com Dividends, payment of—Oxt of profits only—Beneficieries, soron 
rights of, wader trust comprising shares—Statement of com not Loan Toman 
binding on beneficiaries—Issue of fresh shares out of und: pros 88 Beene 
frts—Result of. o 

A limited company not in Equidation can make no payment by 
way of return of capital to its share-holders except as a step in 
an authorized reduction of capital. Any other payment made 
* by it by means of which it parts with moneys to its share-holders 
must and can only be made by way of dividing profits. Whe- 
ther the payment is called “dividend” oc “bonus”, or any other 
name, it still must remain 2 payment on division cf profits. 
Moneys so paid to a share-holder will (if he be a trustee) prima 
facts, belong to the person beneficially entitled to the income of 
the trust estate. If such moneys or any part thereof are to be 
treated as part of the corpus of the trust estate there must be some 
provision in the trust deed which brings about this result. No 
statement by the company or its officers that moneys which are 
beins pad wordy o alisre bold oat oF pecan are peal oe ite 
to be treated as capital, can have any effect upon the rights of 
the beneficiaries under a trust instrument which comprises shares 
in the company. 

Other considerations arise when a limited company with power 
to increase its capital and possessing 2 fund of undivided profits, 
so deals with it that no part of it leaves the possession of the 

- company, but the Whole is applied in paying up new shares which 
are issued and allotted ionately to the share-holders, who 
Gould live: Ben. caked tices, the Rad kad tens ih 
fact, divided and paid away as dividend. . 

In such a case moneys which had been capable of division by 
the company as profits among its shere-hol have ceased for 
all time to be so divisible, and can never be paid to the share- 
holders except upon a reduction of capital or in a winding up. 

*P. C. A. 77 of 1929 
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Crn.” - The fully paid shares representing them and’ received by the 
150 trustees are therefore received by them as corpws and not as in- 
. come. Re Bates, Mountain v. Bates, [1928] Ch. 682 approved. 
Ronnar “ALAN APprAL from a decision of the Supreme Court of New South 
Hou - A 
= Wales. 
PENATEN W. 4. Greene, K.C. and W. Barton for the appellants. 
Co. ar J. M. Gover, K.C. and A. C. Nesbitt for the respondents. 


The following judgment was delivered by 


Lord RussELL oF KoLowen—The Permanent Trustee Com- 
pany of New South Wales, Limited (hereinafter referred to as the 
Trustee Company) is the trustee of the will of Richard Hill, de- 
ceased, and in that capacity holds as part of the investments, re- 
presenting the trust estate, 40,800 shares in a company called the 
Buttabone Pastoral Co., Ltd. (hereinafter called the Buttabone 
Company). The Trustee Company is also the trustee of the trust 
fund comprised in a trust declared by indenture dated January 9, 
1914, and in that capacity holds 17,600 shares in the Buttabone 
Company. 

In November, 1927, the Trustee Company received from the 
Buttabone Company a sum of £19,380 in respect of the 40,800 
shares, and a sum of £8,360 in respect of the 17,600 shares, and 
the questions raised for decision on the present appeal are whether 
the sum of £19,380 is to be treated as corpus or income under the 
trusts of the said will, and whether the sum of £8,360 is to be 
treated as corpus or income under the trusts of the said indenture. 


The’ relevant facts must first be stated. The testator, (who 
died in August, 1895) was at his death the owner of a grazing 
property known as “Buttabone Station”; after his death additional 
lands were purchased which were paid for partly out of income of 
his estate and partly by moneys borrowed on the security of the 
lands purchased. For some years the testator’s lands and the lands 
so purchased were worked together as one business. It is not a 
matter of surprise that complications and litigation ensued. The 
litigation was compromised in 1909, with the Court’s sanction so 
as to bind infant beneficiaries. Under the compromise all the lands 
both original and additional were sold to the Buttabone Company, 
fully paid shares of £1 each in that compapy to the number of 
85,000 being received by the then trustees of the said will as re- 
presenting ihe capital of the estate employed in the said business. 
Other fully paid shares were issued to those individuals whose 
income had been used for capital purposes, in satisfaction of their 
claims and interest. 

Subsequently, viz., in 1914, the said declaration of trust was 
executed in exercise of powers contained in the said will for the 
purpose of settling upon certain trusts one of the shares of the 
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testator’s estate. Some ofthe said 85,000 shares were appro- 
priated to those trusts, - 

Some of the settled shares held under the will have become 
distributable and have been distributed upon the deaths of tenants 
for life leaving issue, with the result that at the present time the 
Trustee Company holds the said 40,800 shares and the said «17,600 
shares in the capacities beforementioned. E 

The Buttabone Company carried on business from the date 
of its incorporation, its business including wool-growing, the breed- 
ing and fattening of sheep and cattle, and the buying and selling of 
live stock. 

In the year 1924 the Board of Directors determined that the 
time was opportune for disposing of the Buttabone Company’s 
{ands.and stock to the best advantage of the shareholders, and bet- 
ween December 9, 1924 and April 22, 1925, substantially the 
whole of the Buttabone Company’s lands, live stock and other 
assets were sold, but as to some of the lands the terms of sale al- 
lowed six years for the payment of the total purchase money. 


Save in so far as the proceeds of sale have been distributed 
as hereafter appears, those proceeds have been invested and the 
income of the investments, and the interest paid by purchasers 
during the six years, have been distributed as dividend among the 
shareholders. f 

No resolution has ever been passed for the winding up of the 
Buttabone Company, but on April 12, 1926,-a resolution for vo- 
luntary liquidation proposed by a shareholder at a general meeting 
was deféated. 

The original Articles of Association of the Buttabone Com- 
pany relating to dividends were in the following form:— 

ARTICLE 122.—No dividend shall be payable except out of the 
profits arising from the business of the Company and no dividend 
shall carry interest. 

ARTICLE 124.—The directors may from time to time pay to 
the members (on account of the next forthcoming dividend) 
such interim dividends as in their judgment the position of the 
Company justifies. Subject as aforesaid the dividends shall be 
declared*by the Company at its Ordinary General Mectings. 

By special resolution passed at an Extraordinary General Meet- 
ing held on April 12, 1926, and confirmed at another Extraordinary 
General Meeting held on April 28, 1926, Articles 122 and 124 
were altered and now run thus:— . 

ARTICLE 122.—No dividend shall be payable except out of the 
profits of the Company, and 30 dividend shall carry interest. 

ARTICLE 124.—The directors may from time to time pay to 

_ the members such interim dividends as in their judgment the 


ROHT ALAN 
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position of the Company justifies. 
On April 28, 1926, the Board passed a resolution in the fol- 
lowing terms:— 

Out of the sum of £103,342-14s.-3d., which arose wholly and 
exclusively from the sale of the land and improvements of the 
Company which were not acquired for the purpose of re-sale at 
a profit, there be paid to the share-holders an interim dividend 
at the rate of 11s. 834d. per share, and that such dividend be 
payable at the Company’s office on and after noon on the 6th 
day of May, 1926. 


A circular letter, dated May 3, 1926, was sent to the share- 
holders, the terms of which ran thus:— 


I have been instructed by the directors to advise that at a 
meeting held on the 28th ultimo the Board decided to pay to 
the share-holders out of moneys arising wholly and exclusively 
from the sale of the Company’s land and improvements, a di- 
vidend at the rate of 11s. 834d. per share, which is payable at 
the reatet GH Gk ds Caa Ay Aae or eon Taney 
the 6th instant. 

And I have further to advise that the directors decided to pay 
this dividend for the purpose of making a distribution of capital 
assets in advance of the winding up of the Company, as the Com- 
pany has ceased to carry on its business. 

The directors have consulted a leading equity “counsel who 
advises that this dividend is not subject to either State or Federal 
Income Tax. 


No question arises for decision on this appeal in regard to this 
payment of 11s. 834d. per share. 


On November 11, 1927, the Board passed a resolution in the 
following terms:—‘That out of the profits of the Company a cash 
dividend of 9s. 6d. in respect of each fully paid share in the Com- 
pany be declared and to be payable as soon as funds are available.” 


A circular letter dated November 28, 1927, was sent to the 
shareholders, the terms of which run thus:— 


I have been instructed by the directors to advise that at.a 
meeting held on the 11th instant it was Sra rey pay a7 AL Te 
profits of the Company a cash dividend of 9s. 6d. in respect of 
each fully paid share in the Company. In accordance with this 
decision I enclose cheque for e, being the amount to 
which you are entitled, and I will be obliged if you will sign and 
return to me in due course the attached form of acknowledg- 
ment. 

I have also been instructed to state that the dividend is being 
paid out of the profits arising from the sale of breeding stock, 
being assets of the company not required for purposes of resale 
at a profit, and that it is free of Income Tax. 


The Trustee Company having received the cash dividend of 
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9s. 6d. per share (amounting to £19,380 in respect of the settled Gm 
shares and £8,360 in respect of the shares subject to the declaration I0 

of trust)-issued an originating summons for the determination of £? 
the questions: (1) Whether upon the true construction of the Romar ALAN 
said will and in the events which had happened the said sum of = 
£19,380 should be treated as income or capital of the settle shares, Pmacaocoer 
and (2) whether upon the true construction of the said declara_ pages 
tion of trust and in the events which had happened the said sum New Sours 
of £8,360 should be treated as income or corpus of the funds the Wares, Lr. 
subject of the said declaration of trust. 


Lord Rassell 
No distinction was drawn in the argument before their Lord- of Howes 
ships between these two sums, or between the phraseology of the 
trusts declared by the two instruments. ‘The case was discussed 
by reference only to the wording of the will, and was argued upon 
the footing that according as the said sum of £19,380 was to be 
treated as corpus or income under the will so the said sum of £8,360 
was to be treated as corpus or income under the declaration of trust. 
The two sums stand or fall together, and may be considered as if 
they were both subject to the trusts of the will. It is accordingly 
only necessary to refer, and that briefly, to the terms of the will. 
The first gift of income to the testator’s sons and daughters is un- 
der the description of the balance or residue of “the net income 
to be derived from my said estate.” This gift would appear to 
be confined to the period during which his daughter, Laura, re- 
sides in a certain cotta There then follows a trust for sale and 
conversion of the whole estate and a trust of the proceeds in the 
following terms:— 


Upon trust to invest the same upon such security and generally 
in such manner as my trustees shall think fit with power to alter 
and vary any such investment >r investments for another or others 
and to pay the net income ar-profits to be derived from such 
investment or investments in equal shares between my said ten 
_sons and daughter during their respective lives, but so that each 
of them shall have the personal enjoyment thereof and not have 
the power to mortgage, encumber or deprive himself or herself : 
thereof by way of anticipation the share of my said daughter to- 
be for her sole and separate use and free from the debts, control , 
or engagements of any husband and from and immediately after 
the death of each of my said sons and daughter u n trust as 
to one-eleventh part ar share oi the capital of my said trust estare 


—_— 


son or daughter so dying shall be held upon trust in equal shares 


for the survivor or survivors of my said sons and daughter in 


the 
same manner as the original share devised to him, her or by 
E `~ 


` 
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Gr - this my will. 
1930 The case was also argued upon the footing that the payment 
—  _ of 9s. 6d. per share was the payment of a dividend by the directors 
aaa. due and proper exercise of the powers conferred upon them by 
» Article 124. Further, it is common ground, and rightly so, that 
oes the shares of the Buttabone Company rank as authorised invest- 
amt ments of the trust funds, both under the will and the declaration 
New Sarm of trust. 
Warns, Lro. 


Z These being the relevant facts of the case the point for deci- 
Lord Rasel! sion is capable of statement thus: Is the sum of £19,380 “net in- 
of Kllowes Come or profits to be derived from such investment or investments,” 

or is it “capital of my said trust estate”? 

' The question which thus arises is one which may frequently 
occur when investments, representing a settled trust fund, include 
shares in a limited company which are not restricted to a fixed 
rate of dividend. So long as such 2 company is a going concern 
and is not restricted as to the profits out of which it may pay divi- 
dends, it may distribute as dividends to its shareholders the excess 
of its revenue receipts over expenses properly chargeable to revenue 
account. The balance to the credit of profit and loss account 
may in many cases be divided as dividend even if the Company’s 
capital account is in debit; and such a distribution by way of di- 
vidend would, prime facie, be “income or profits” of the trust 
share, and belong to the tenant for life; it would not be “capital 
of my trust estate.” On the other hand, if the company instead of 
distributing the same balance as dividends, resolved upon liquida- 
tion, the shareholder would be repaid his share capital and in addi- 
tion the share of surplus assets in the liquidation attributable to 
his shares, ‘The moneys received by the shareholder in the liqui- 
dation may be swollen by reason of the fact that the company 
has in its possession undivided profits, but no part thereof would 
belong to a tenant for life as income; it sould all be corpus of 
the trust estate. f 

From this it would appear that moneys paid in respect of 
shares in a limited company may be income or corpus of a settled 
share according to the procedure adopted, i.e., according as the 
moneys are paid by way of dividend before liquidation or are paid 
by way of surplus assets in a winding tip. Each process might 
appear to involve some injustice, the former to the remainderman, 
the latter to the tenant for life. 


In truth the only method by which the rights of the res- 
pective cestuis que trust can be safeguarded and made incapable of 
being varied or affected by the conduct of the company, is by the 
insertion of special provisions in the trust instrument clearly de- 
fining the respective rights of income and corpus in regard to 

| 


ri 
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moneys received by the trustee from limited companies, in res- Cru 
pect of shares therein held by him as part of the trust estate. I0 

The learned Judge in the present case decided that the two 
sums in question should be treated as corpws and not as income. Somat Ari 
The grounds of his decision appear to have been that the answer + 
to the question depended upon what was the intentions of the Pouarewr 
Company in making the distribution, and that upon the whole Troe 
of the evidence he came to the conclusion that the distribution Sours 
was in fact, and was intended by the Company to be, a distribu- Wat, Lr. 
tion of capital assets in anticipazion of liquidation. He further 7,7 Resell 
held that in order to convert profits into corpus as between tenant of Killowes 
for life and remainderman, no conversion by the company of the 
profits into share capital was necessary, but that profits distributed 
might be corpus as between terant for life and remainderman, 
even though no part of the fund was retained by the company 
in a capitalized form. As regards this part of his decision he 
realized that such a view was in conflict with the judgment of 
Eve, J. in Bates, Mountain v. Bates’, but he felt himself bound to 
consider the law as settled otherwise by reason of two decisions 
of the High Court of Australia, viz., Knowles v. Ballerat Trustees? 
and Fisher v. Fisher’. -o 

It will be necessary for their Lordships to consider these three 
authorities, and to decide which af them, in their view, is based on 
a correct interpretation of the law. 

Before doing so it would seem advisable to draw attention to 
certain salient points relevant to zhe matter in debate. 

(1) A limited company when it parts with moneys available 
for disttibution among its shareholders, is not concerned with the 
fate of those moneys in the hands of any shareholder. The com- 
pany does not know and does not care whether a shareholder is a 
trustee of his shares or not. It is of no concern to a company 
which is parting with moneys to a shareholder whether that - 
holder (if he be a trustee) will hold them as trustee for A abso- 
lutely or as trustee for A for life only. 

(2) A limited company not in liquidation can make no pay- 
ment by way of return of capital to its shareholders except as a 
step in an authorized reduction of capital. Any other payment — 
made by it by means of which it parts with moneys to its share- 
holders must and can ‘only be made by way of dividing profits. 
Whether the payment is called “dividend” or “bonus”, or any 
other name, it still must remain a payment on division of profits. 

(3) Moneys so paid to a shareholder will (if he be a trustee) 
prima facie, belong to the person Seneficially entitled to the income 
of the trust estate. If such moneys or any part thereof are to 
be treated as part of the corpus of the trust estate there must be 
some provision in the trust deed which brings about this result. 

*[1928] Ch. 82 122 C. L. R. 212 13 G L R 337 

170 
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Ct No statement by the company or its officers that moneys which 
Iso are being paid away to shareholders out of profits are capital, or 
are to be treated as capital, can have any effect upon the rights of 
BERSE ATAN the beneficiaries under a trust instrument which comprises shares 
S in the company. ‘ 
PET (4, Other considerations arise when a limited company with 
Co. or power to increase its capital and possessing a fund of undivided 
a Souj# profits, so deals with it that no part of it leaves the possession of 
am Ti the company, but the whole is applied in paying up new shares 
Lord Resell which are issued and allotted proportionately to the shareholders, 
of Kdlowes who would have been entitled to receive the fund had it been, 
in fact, divided and paid away as dividend. 

(5) The result of such a dealing is obviously wholly different 
from the result of paying away the profits to the shareholders. 
In the latter case the amount of cash distributed disappears on 
both sides of the company’s balance sheet. It is lost to the com- 
pany. The fund of undistributed profits which has been divided 
ceases to figure among the company’s liabilities; the cash neces- 
sary to provide the dividend is raised and paid away, the com- 
pany’s assets being reduced by that amount. In the former case 
the assets of the company remain undiminished, but on the liabi- 
lities’ side of the ae sheet (although the total remains un- 
changed) the item representing undivided profits disappears, its 
place being taken by a corresponding increase of liability in res- 
pect of issued share capital. In other words, moneys which had 
been capable of division by the company as profits among its 
shareholders have ceased for all time to be so divisible, gnd can 
never be paid to the shareholders except upon a reduction of capi- 
tal or in a winding up. The fully paid shares representing them 
and received by the Trustees are therefore received by them as 
corpus and not as income. 

Their Lordships now turn to the decisions which bound the 
learned Judge and formed the basis of his judgment. Inasmuch 
as much consideration was given by the High Court of Australia 
and before their Lordships’ Board to the decision of the House of 
Lords in Bouch v. Sproule it is advisable to consider what was the 
decision in that case and what was the basis upon which it rested. 
It is not, in their Lordships’ view, an authority for the proposition 
that the company’s statement of intention determines as between 
tenant for life and remainderman whether a sum paid away by 
the company to a shareholder who is a trustee is income or corpus 
of his trust estate. In Boxwch v. Sproule, no moneys, in fact, left 
the company’s possession at all. It is not an authority which 
touches a case in which a company parts with moneys to its share- 
holders. ‘The essence of the case was that the company, not by 
its statements, but by its acts, showed that what the shareholders 

e ' t12 A C 385 ° 
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got from the company was not a share of profits divided by the Gm 
company, but an interest in moneys which had been converted 1930 
from divisible profits into monzys capitalized and rendered for — 
ever incapable of being divided <s profits. In those circumstances AORTE ALAN 
it was held that shares which were issued to a trustee shareholder, e 
and which represented the moneys so capitalized, were,as bet- Pamnuawerr 
ween his cestuis que trust corpus and not income, because the com- co. or 
pany had decided that the profits in question should be perma- New sovra 
nently added to the company’s capital. Lord Watson stated the Was Lr. 
point concisely when he said:— Lord Rassell 
In a case like the present where the company has power to de- of Kilowen 
termine whether profits reserved and temporarily devoted to capital 
purposes shall be distributed 2s dividend or permanently added to its 
capital, the interest of the life tenant depends in my opinion 
upon the decision of the company. 
_ There is no decjsion in the Courts of this country which justi- 
fies the view that a person bereficially entitled in remainder to 
shares in a limited company, is entitled to any interest in profits 
lawfully distributed during the lifetime of the tenant for life by 
a company not in liquidation, aad such a view is, their Lordships - 
think, contrary to principle. ‘The nearest approach to such a de- 
cision is to be found in the cases which are referred to in Bouch v. 
Sproule, and are commonly known as the Bank cases, of which 
one, viz., Irving v. Houston”, is a decision of the House of Lords. 
They, however, are cases sui generis, not susceptible of easy expla- 
nation. As Lord Herschell said in Bouch v. Sproule (at p. 397), 
Irving v. Houston is 
an authority governing only a case similar in its facts, that is 
to say, a case where the cempany has no power to increase its 
capital, but has accumulated profits, and used them in fact foc 
capital purposes, and afterwards distributes these profits among 
the proprietors. 
In the case of Knowles v. Ballarat Trustees (supra), the facts 
were that the directors of a limited company which was not in 
liquidation by resolution ‘resolved upon the payment to the mem- 
bers of (1) a dividend of 6d. per share; (2) a bonus of 6d. per 
share; and (3) “distribution of assets 10s. per share.” The holders 
of some shares in the company “who held them under a will upon 
trust for a tenant for life) hay-ng received these sums, applied to 
the Court to have it* determined whether the 10s. per was 
income or capital. The will contained no special provisions re- 
levant to the question. The 1Cs. per share was paid out of accu- 
mulated profits. The High Court (Isaacs, J. dissenting) held 
that the moneys were capital cf the trust estate, because though 
they were payments of cash mzde out of accumulated profits the 
company intended the moneys to be a distribution of capital as 


lil aR ck ~ "4 Patcn Sc., App. 521 
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Gn A careful consideration of the judgments delivered by the 
isso majority of the High Court Judges satisfies their Lordships that 
— the decision is based upon the view that a company when divid- 
Sai Ara ing among its shareholders a sum of accumulated profit, is en- 
v. titled to dictate and determine whether the moneys so received by 
Puamanmnr the sharpholder shall, in his hands, be deemed corpus or income. 
Tavia Their Lordships know of no earlier authority justifying this view. 
New Sooru It is a matter with which the company has not the remotest con- 
Warts, Læ. cern, If payment to the shareholders is made out of profits it 
Lord Rese] i8 income of the shares, and no statement of the company or its 
of Kilowes directors can change it from income into corpus. Their Lordships 
agree with, and are content to refer to, the dissenting judgment 

of Isaacs, J. as a correct exposition of the law. 


Before parting with the Knowles case their Lordships desire 
to say a word in reference to re Armitage upon which 
reliance was placed by Griffiths, C.J. and Barton, J. The 
legal position in that case was quite plain. The old company 
had sold its assets (including accumulated profits) to the new com- 
pany, for a price which produced surplus assets in the winding 
up of the old company to the amount of £9 $s. 6d. for each share 
of the old company upon which only £8 per share had, in fact, 
been paid up. Upon no theory could it be said that any part of 
the £9 5s. 6d. was payable to the tenant for life. The moneys 
paid were all surplus assets distributed in a winding up and took 
the place in the trust estate of the shares themselves. The differ- 
ence between the £9 5s. 6d. and the £8 was a profit to the trust- 
estate, just as if the shares had been sold and had realized £9 5s. 6d. 
per share; but no part of the £9 5s. 6d. was income of the’tenant 
for life. f 

The other decision of the High Court, Fisher v. Fisher (supra), 
requires no additional discussion. The majority of the Judges fol- 
lowed their previous decisions in the Knowles case. Isaacs, J. again 
dissented. 

These were the two authorities which in the present case Long 
Innes, J. felt constrained to follow, in preference to adopting the 
reasoning of Eve, J. in the later case of re Bates, Mountain v. Bates 
(supra). - 

There the directors of a limited company had made payments to 
shareholders out of distributable profit, but had stated:—‘Tt must 
be clearly understood that this is neither a dividend nor a bonus, 
but is a capital distribution.” Eve, J. held that the payments were 
income receivable by a tenant for life. This appears to their Lord- 
ships to be an authority directly applicable to the present case, and 
their Lordships find themselves in complete agreement with the 
learned Judge, both as regards his decision and the reasoning upon 
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which it is based. Their Lordships desire to adopt the lan 
used by Eve, J., and to say in regard to the fund out of which ie 
sums of £19,380 and £8,360 were paid by the Buttabone Company 
to the Trustee Company:— 

Unless and until the func was in fact capitalized, it retained 
its characteristics of a distributable property and nô change 
in the character of the fund was brought about by the company’s 
expressed intention to distribute it as capital. It remained an 
uncapitalized surplus aveilabie for distribution either as dividend 
or bonus on the shares or as a special division of an ascertained 
profit . and in the hands >f those who received it it retained 
the same characteristics. 

For these reasons their Lordships are of opinion that the two 
sums here in question should be treated as income and not as corpus. 
They are “net income or profits derived from such investment 
or investments”; they are not “capital of my said trust estate.” 

Their Lordships desire to add that they see no reason for 
assuming that in making this distribution the directors had in mind 
any question of rights as betweem tenants for life and remainder- 
man beneficially interested in shares held by trustee shareholders. 
It may be that they had, but the wording of the circular letter of 
November 28, 1927, appears to their Lordships to indicate that the 
Principal questions present to the minds of the directors were: (1) 
the relief of their olders from liability to pay income tax on 
the profits distributed, and (2) Section 4(g) of the Income Tax 
Assessment Act, 1924, 

Counsel for the respondents addressed to their Lordships a 
new and alternative argument. Zt was this. It was said that the 
distribution of 9s. 6d. per share oat of profits arising from the sale 
of breeding stock could not have been made if the old Article 122 
of the company’s had remained unaltered; that no alteration could 
have been made if the Trustee Company had voted against it; that 
in not voting against the alteration the Trustee Company has com- 
mitted a breach of duty; that a breach of duty by a trustee cannot 
operate to alter the beneficial rights and interests of his cesttis que 
trust; and that as a matter of administration the Court would direct 
the Trustee Company to deal with the moneys so as to prevent 
the remaindermen from being prejudiced by being deprived of 
a fund of which they could not have been deprived if the Articles 
of Association had not been altered. 

This would appear an unusial contention to be raised and 
determined upon an originating summons issued by a trustee; but 
it must fail in these proceedings because the basic allegation has 
not been proved, viz., that the distribution could not have been 
made under the old Article 122. This is a question upon which 
(depending as it does upon the consideration of materials not be- 
fore them), theig Lordships exprezs no conclusion. 


Rosmer ALAN 


TRUSTEE 

Co. oF 
SourH 
ALIS, LTD. 
Lord Rassel! 
of Killowen 


1358 ; PRIVY COUNCIL " [1930] 


Civit ‘ Their Lordships are accordingly of opinion, upon the materials 
Ipo before them, that the two sums mentioned in the originating sum- 
mons should be treated as income, and that the decree of Novem- 
ae ber 12, 1928, should be varied by substituting the word “income” 
v. for the word “capital” in the first declaration therein contained 
Poeno and by ħubstituting the word “income” for the word “corpus” in 
com the second declaration therein contained, and they will humbly 
Nsw Sous advise His Majesty accordingly. 

Warmi, Lro: Their Lordships, however, feel that an opportunity should be 
Lord Rand! given to any beneficiaries who may desire so to do, to assert in 
of Killowes hostile litigation (and at their own risk as to costs and otherwise) 
a claim to have all or any part of the funds retained as capital 
upon the ground (as indicated above) that the dividend in ques- 
tion could not have been paid if Article 122 of the Company’s 

Articles of Association had not been altered. 

Their Lordships accordingly think that a direction should 
be given to the Trustee Company not to pay over the moneys 
to the tenants for life before October 31, 1930. If in the mean- 
time any action is commenced as above mentioned the trustees 
can apply in that action for directions as to how they should deal 
with the said moneys pending the decision thereof. 

The costs of all parties of this appeal will be taxed as bet- 
ween solicitor and client and paid rateably out of the two sums 
in question in these proceedings. 

Montagues, Cox and Cardale—Solicitors for the appellants. 

Light end Fulton—Solicitors for the respondents. 
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June 20 THE UNAO COMMERCIAL BANK, LIMITED, 


FE CAWNPORE (Plaintiff) * 
Toun Indien Contract Act, Sec. 251—Pertners—Bil drewn by one periner on 


Sm Lancntor bebalf of the firm—Li lity of otber partners, when. 

ee Gene Every one of the partners in a mercantile firm of ordinary trad- 
cape ae ing partnership is liable upon a bill drawn by a partner in the re- 
Sm Broo cognised trading name of the firm, for a transaction incident 
Mrrrra to the business of the firm, ‘although his name does not appear 


upon the face of the instrument, and although he be a sleeping 
and secret partner. 

In order to take a case out of these principles of the general 
law, it must be shown that the holder of the bill knew at the 
time he received it that the transaction was the private affair 
of a single partner. Bunarsee Dass v. Gholem Hossein, 13 M. 
I. A. followed. 

CONSOLIDATED ÁPPEALS from decisions of the High Court 
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of Judicature at Allahabad. 

L. DeGruyther, K.C. and B. Dube for the appellant. 

A. M. Dunne, K.C. and W. Wallach for the respondent. 

The following judgment was delivered by 

Loro Tomirm—Certain Cawnpore firms, in all or some of 
which Bisheshar Nath was a partner, drew during the years 1921 
and 1922 a series of ten hundis upon a Calcutta firm of Motilal 
Bisheshar Nath. The partners in the firm of Motilal Bisheshar 
Nath were the appellant and Bisheshar Nath. 


Of the 10 hundis, 8 were accepted in the name of Motilal 
Bisheshar Nath, by the munib of the firm. The remaining two 
hundis were drawn by way of renewal of and in substitution 
for two of the eight accepted hundis, but were never accepted. 

The eight hundis were discounted by one or other of the 
respondent banks, and all the aundis were dishonoured at ma- 
turity. 4 

The banks in four suits sued Motilal Bisheshar Nath, and others 
on the hundis. All four suits were heard together. 

Three of the suits related to the six accepted hundis in res- 
pect of which there were no rerewal hundis given. On Septem- 
ber 21, 1923 the Subordinate Judge at Cawnpore made decrees 
in these three suits for payment by Motilal Bisheshar Nath of the 
amounts of the six hundis. These decrees were affirmed by the 
High Court of Judicature at Allahabad on October 19, 1926. 

The fourth suit related to the remaining two accepted hundis 
and the two unaccepted hundis intended to be substituted for 
them. . This suit was dismissed on September 21, 1923 by the 
Subordinate Judge, as against Motilal Bisheshar Nath, on the 
ground that there was no acceptance by Motilal Bisheshar Nath 
of the substituted hundis, Dik the plaintiffs’ right to sue 
Motilal Bisheshar Nath on the original hundis had been lost by 
the taking of the substituted hundis. 

On appeal in the fourth suit, the High Court held that Moti- 
lal Bisheshar Nath was liable or the two original hundis. 

Motilal has appealed to His Majesty in Council against the 
decisions of the High Court in al four suits. 

Both Courts below held that all the hundis were drawn 
pursuant to a conspiracy to which the drawing firms, Bisheshar 
Nath, and the mwnib of Motilal Bisheshar Nath were parties, 
having for its object the raising of money from the discounting 
banks in fraud of Motilal. 

It is admitted that no consideration passed to the firm of 
Motilal Bisheshar Nath for accepting the hundis, and the Sub- 
ordinate Judge held that the discounting banks had no notice of 
this fact or of the conspiracy. This finding was concurred ia 
by the High Court. 

The firm of Motilal Bisheshar Nath was a mercantile trading 
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firm. The Subordinate Judge held that the munib of such a 
firm has, by custom, authority to accept hundis on the firm’s 
behalf. The High Court held that the munib was authorised, 
in fact, by Bisheshar Nath to accept the particular hundis in 
uestion as it was essential for the carrying out of the conspiracy 
that they should be so accepted. 
The implied authority of a partner in a mercantile firm to 
draw and accept bills on behalf of the firms is well recognised. 
In the judgment of this Board, in Bunersee Dass v. Gholem Hos- 


Lord Tomlis sein! the principles affecting the matter were stated at p. 363, 


in the following terms: 

Every one of the partners in a mercantile firm of ordinary trad- 
ing partnership is liable upon a bill drawn by- a partner in the re- 
cognised trading name of the firm, for a transaction incident to 
the business of the firm, although his name do not appear upon 
the face of the instrument, and although he be a sleeping and 
secret partner. 

In order to take a case out of these principles of the general law, 
it must be shown that the holder of the bill knew at the time he 
received it that the transaction was the private affair of a single 


partner. 

In their Lordships’ opinion the finding of the High Court 
that Bisheshar Nath in fact authorised the mwnib to accept the 
eight hundis in question was correct, and even if (which was 
not established) ake implied authority of Bisheshar Nath to ac- 
cept hundis had been expressly cancelled by Motilal, no attempt 
was made to prove that such cancellation was brought to 
knowledge of the discounting banks. In these circumstances, 
their Lordships think that the discounting banks were tntitled 
to recover against Motilal Bisheshar Nath upon the accepted hun- 
dis, subject in the case of two of those hundis to the question next 
to be considered as to the effect of the substitution therefor of 
the two unaccepted hundis. 

In their Lordships’ judgment the High Court arrived at a 
right conclusion in holding that Motilal Bisheshar Nath was li- 
able on the two accepted hundis for which unaccepted hundis 
were substituted. The substitution was conditional on the sub- 
stituted hundis being accepted by Motilal Bisheshar Nath. They 
never were so accepted. The condition was therefore unfulfilled 
and the original hundis remained in full force as against Motilal 
Bishesbar Nath. 

In the result, therefore, their Lordships are of opinion that 
these appeals fail and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

Appeal dismissed 

Chapman, Walker and Shepberd—Solicitors for the appel- 
dant. 

Hy. S. L. Polak—Solicitor for the respondent. 
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Income Tax Act. (XI of 1922), Sers. 6, 12—Sec. 6`cherging section— Laan Bus E 
Zamindari, income from chergeable with tex excepting agricultural 
income. Lorp Mn k 
All income derived from zamindari, even if permanently settled 
which does not come within the category of “agricultural income”, dron Rows 


is chargeable with income-tax in British India. 
Scheme of Income Tax Act discussed. 
APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal.- 
E. B. Reikes, K.C., G. D. McNair and L. C. Grabem Dixon 


for the appellant. 

A. M. Dunne, K.C. and W. Wallach for the respondent. 

The following judgment was delivered by 

Lord RUssELL QF KitLtowEN—The appellant is zamindar of Lord Russell 
the Permanently Settled Estate of Gouripur, and he appeals to % "Howes 
His Majesty in Council in the circumstances herein set forth. 

By an assessment note of the Income Tax Officer of Dhubri 
dated August 28, 1925, the appellant was assessed under the Indian 
Income, Tax Act, 1922, to income tax in respect of income arising 
from his said estate. On appeal the assessment was confirmed by 
order of the Assistant Commissioner dated December 22, 1925. 

At the request of the appellant the Commissioner of Income 

ax, Assam, acting under Section 66 of the said Act, submitted 
poe questions for the decision of the High Court. 

The questions so submitted were three in number, and (as 
amended in the course of the hearing) they were in the following 
terms:— 

-L Whether the following sources of income are agricultural 
and therefore exempted from assessment to Income Tax under Sec- 
tion 4(3) (vit) of the Act? [Then follow 10 items which it is 
unnecessary to set out here.] 

Il. Whether income derived from such of the above sources 
as were not taken into consideration at the time of fixing the 
Jama at the Permanent Set-lement is assessable for income tax 
purposes? -` - 

Il. Whether, having regard to the terms of the Permanent 
Settlement egies: income dërived from land in; permanency 

*P. C. A. 90 of 1928 , 
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settled estates, subject to the anpra provided by the Legisla- 
ture, is liable to assessment to income tax? 

In view of a diversity of judicial opinion already existing in 
regard to the proper answer returnable to the third question, both 
questions II and III were, by an order of May 21, 1926, referred 
for dection of the Full Bench, the consideration of question I 
being in the meantime deferred. 

The case was argued before the Full Bench consisting of five 


Judges of the High Court, with the result that Ghose, Buckland 


and Panton, JJ. took one view and Mukerji and Suhrawardy, JJ. 
took a different’ and opposite view. 

The majority of the Judgés held that questions H and I 
should both be answered in the affirmative. In the opinion of 
the minority, question IN should be answered in the negative, from 
which answer it would follow that question If would not arise. 


By order dated March 14, 1927, the reference to the Full 
Bench was disposed of in accordance with the opinion of the ma- 
jority of the Court. i f 

The remaining question I was decided by the High Court on 
May 11, 1927. The appellant confined his claim for exemption 
to three items out of the specified ten items, but the High Court 
held that none of the three*items were exempted as agricultural 
income, and accordingly question I was answered in the negative, 

‘By an order of the High Court dated November 7, 1927, 
the application of the appellant for leave to appeal to His Majesty 
in-Council against the said judgments or orders of May 2%, 1926, 
March 14, 1927 and May 11, 1927, was granted. 

It is in these circumstances that the matter came before this 


There can be no doubt as to the importance or difficulty of 
this case, which, in their Lordships’ opinion, depends primarily, 
if not entirely, upon the consideration of question I. It is suff- 
cieat to state that the problem of the correct answer to question 
IU has been now considered before different Courts in Madras, 
Patna and Calcutta by thirteen Judges. As their Lordships read 
the various decisions, it would appear that five of the thirteen 
Judges would answer question III in the ‘affirmative and eight 
would answer it in the negative. l 

The argument for the appellant on question [II was presented 
to their Lordships in great, but not excessive, detail, and covered 


a wide ground. It may be summarised thus:— 

That at the time of the Permanent Settlement in 1793 de- 
finite guarantees and assurances were given by the governing au- 
thority and were embodied in the Bengal’ Regulations of 1793 

. 
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(hereinafter alluded to as the Regulations) to the effect that the. 


income of the zamindar from his estate would not, beyond pay- 
ment thereout of the j jama, be further touched or taxed; that the 
imposition of a tax on the income of a zamindar derived from his 
zamindari would be a breach of those guarantees and assurances; 
that the Indiam Income Tax Act, 1922, does not, according to its 
true construction, purport to impose a tax on the income of a 
zamindar derived from his zamindari; and that, if such a tax 
could be said to be imposed under or by virtue of the Fanguage 
used in the Act, nevertheless the language used was not so clear 
and explicit as to operate asa repeal of the legislative provisions 
of the Regulations. 
Such in outline was the appellant’s contention. 


Incidentally to this argument the Board was invited to con- 
sider arid indeed, pronounce upoan the question, mainly historical, 
of the position of the governing authority immediately before 
the Permanent Settlement in regard to ownership of the land 
or of some proprietary interest therein. The attention of their 
Lordships was called to the various views expressed in such works 
and documents as Field’s “Regulations of the Bengal Gode,” 
Phillips’s “Land Tenures of Lower Bengal” and. Shore’s Minutes. 
tae Lordships were also pares to certain Poors, decisions of 

e Courts ~. 


- Their ere however: are of opinion that there: is Ke 
no occasion for any pronouncement by them 1 upon the question 
of the exact nature of the rights and interests in relation to the 
land which existed in the governing authority before- 1793, but 
that this appeal falls to be determined -upon a consideration of the 
language of the Regulations and of the Indian Income Tax Act, 
1922. 


In view of the argument that the Act does not according to 
its terms purport to impose a tax on the income of a zamindar de- 
rived from his zamindari, their Lordships propose in the first 
instance to examine the language of the Act, and then, if-the Act 
does according to its terms, actually i impose such a tax, to consider 
if the i imposition of the tax is to any, and what extent, ssi ie 
with the provisions of the Regulations. `- 

The Act of 1922"is a consolidation and E Aee Sec- 
tion 1 refers to its title, sphere of operation and commencement. 
Section 2 is a definition section. The rest .of the Act is divided 
into ten chapters, of which only SpR I and IO seem relevant 
to the -present purpose. . z 

~ Chapter.I is entitled “Charge of Income Tax,” ane consists of 
Sections 3 and 4. Section 3 is so framed as to charge income tax 
at the rate which may`from time to time be enacted. ‘The income 
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tax is stated to be “in respect of all income profits apd gains of 
the previous year of every individual.” Section 4(1) provides that 
the Act is to apply to all income profits or gains as described or 
comprised in Section 6 from whatever source derived, accruing 
or arising or received in British India or deemed under the provi- 
sions of the Act to accrue or arise or to be received in British In- 
dia. Section 4(2) affords an instance of profits and gains accru- 
ing or arising without British India being deemed to accrue or 
arise in British India. Section 4(3) enumerates a list of classes 
of income to which the Act shall not apply. Income derived 
from a zamindari is not included in the list, but “agricultural in- 
come” is included. 

It would appear that the purpose of Section 3 is to charge 
income tax at the current rate for the time being, and that the 
purpose of Section 4 is (by Sub-section 1) to confine the tax to 
income actually or artificially accruing or arising or received in 
British India, and (by Sub-section 3) to exempt specified classes 
of income from tax. 

Although Chapter I is entitled “Charge of Income Tax,” 
the real charging section would appear to be Section 6, which 
occurs in Chapter III. 

Chapter II is entitled “Taxable Income,” and is composed 
of Sections 6 to 17 inclusive. Section 6 provides that “save as 
otherwise provided by this Act, the following heads of income 
profits a gains shall be chargeable to income tax, in the manner 
hereinafter appearing, namely:— 

(i) Salaries. . 
(#8) Interest on. securities. 


(#) Property. 

(iv) Business. 

(v) Professional earnings. 

(vi) Other sources.” 

Each of the next following six sections deals severally with 
each of the six heads of income profits and gains specified in 
Section 6, and states with greater particularity the items in respect 
of which the tax shall be payable by the asgessee under the parti- 
cular “head,” and gives details of allowances and exemptions in 

to the different heads. Section 9 accordingly deals with 
the head “Property,” and a perusal of it makes it clear that the 
“income profits and gains” charged under the head “Property,” 
are confined to the annual value of “buildings or lands appur- 
tenant thereto,” in other words to the annual value of what may 
be conveniently called house property. The income of a zamindar 
derived from his zamindari would not be chargeable under that 
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head. If chargeable in the tesult -t would be under the head “other Cra 
sources,” 1930 


Section 12 deals with that bead, and requires close attention. 
Section 12(1) provides that the tax shall be payable by an assessee Crama 
under that head— Barva 

In respect of income profits and gains of every kind ahd from Kwo- 
every source to which this Act aprlies (£ Gi included under Earrnox 
any of-the preceding heads). LON Rein 

These words appear to their Lordships clear and emphatic, and of Kilowes 
expressly framed so as to make the sixth head mentioned in Sec- 
tion 6 describe a true residuary group embracing within it all 
sources of income, profits and gains provided the Act applies to 
them, i.e., provided that they accrue or arise or are received in 
British India or are deemed to accrue or arise or to be received in 
British India, as provided by Section 4(1), and are not exempted 
by virtue of Section 4(3). 

It was contended on behalf of the appellant that the income 
derived from a zamindari was never brought into charge at all, 
because, in Section 6, the words “other sources” must mean sources 
other than those described above and therefore could not include 
any source which could properly be described as “property.” 

Incidentally it may be pointed out that this argument, if suc- 
cessful, could not be confined tc the income derived from a za- 
mindari; it would free from liability to income tax all income 
derived from land which did not consist of buildings or lands 
appurtenant thereto, and it would seem to render unnecessary the 
specific ‘exemption of agricultural income. 

Their Lordships, however, feel unable to accede to the argu- 
ment. In Section 6 the words “other sources” used in relation 
to the word “property” would naturally mean sources other than 
the source which the word “prop2rty” connotes in this Act. But 
if there were any doubt on this score, it would disappear in the 
light of Section 12, the meaning and effect of which have been 
indicated, above. 

Upon this part of the case therefore their Lordships are of 
opinion that the Indian Income Tax Act, 1922, by Sections 6 and 
12, brings into charge for the purposes of income tax the income 
derived from a zamindari, and that a zamindar is assessable in 
respect of income, profits and gains derived from that source. 

Before leaving this part of the case their Lordships deem it 
right, in view of discussions in the course of the arguments before 
the Board, to make a further statement as to the liability of the 
appellant to pay income tax upon the income derived from his 
zamindari. 

The tax is upon “income, profits and gains.” It is not a tax 
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on gross receipts: With this fact in* view, each section which 
deals with one of the first five “heads” specified in Section’ 6 con- 
tains, where proper, specific provisions for the necessary deductions 
and allowances to be made for the purpose of arriving at the tax- 
able balance. Section 12, which deals with the general residuary 
group, js necessarily framed in general terms and authorises the 
allowanoe of any “expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of making or earning 
such income, profits or gains.” 

Their Lordships were unable to ascertain upon what footing 
the appellant had been assessed in respect of the income derived 
from his zamindari, i.e., whether on the gross income or after some 
allowance Kad been made in respect of the jama assessed and paid 
upon the lands. Their Lordships are of opinion that, in assessing 
the appellant to income tax in respect of the income derived from 
his zamindari, his income, profits and gains from that source should 
be computed after making proper allowance in respect of the jama 
assessed and paid. 


Their Lordships now proceed to ade the question whe- 
ther the imposition of income tax in respect of the income derived 
from the zamindari is to any and what extent inconsistent bia 
the provisions of the Regulations. 


tO ae P E eae 
make this observation. The Bengal Regulations of 1793 are 
lengthy and numerous. In the course of the arguments before 
the Board attempts were made to support the respective argu- 
ments by a phrase picked from one Regulation or a passagé chosen 
from another, even though the particular Regulation only pur- 
ported to deal with some matter incidental to ‘the Permanent 
Settlement. In the opinion of their Lordships this part of the 
case falls to be determined primarily upon a consideration of the 
language of Regulation 1 of 1793. While bearing in mind the 
passages in other Regulations to which their attention was drawn, 
their Lordships feel that the above-mentioned Regulation is the 
master Regulation for the immediate purpose before the Board, 
and that its provisions constitute the over- reine feature in the 
present case. ; ing 


It bears date May 1, 1793, but is retrospective and operates 
as from March 22, 1793. This last-mentioned date was the date 
of a Proclamation, to certain Article of which the Regulara 
gave. legislative effect. 


In so far as-it relates to the case of the ee the Regu- 
lation may’ be’ conveniently summarised. 

Articles I and II of the Proclamation (paras. 2 and'3 of the 
Regulation) contain a notification by the Governor-General in 
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Couneil .to-all zamjndars in.the province of Bengal that he has 
been empowered by the Court of Directors for the affairs of the 
East India Company to declare the jama which has been or may 
be assessed upon their lands undsr the Regulation for the decen- 
nial settlement of the public revenues of Bengal passed on Sep- 
tember 18, 1789, fixed for ever. ° 


Article II of the Proclamation (para. 4 of the Regulation), 
contains a declaration to the zamindars with whom a settlement 
had been concluded under the Regulation of September 18, 1789, 
that at the expiration of the term of the Settlement no alteration 
will be made in the assessment which they have engaged to pay, 
but that they and their heirs and successors will be allowed to hold 
their estates at such assessment for ever. 


Article VI of the Proclamation (para. 7 of the Regulation), 
is of great importance and appeers to their Lordships to embody 
the legislative statements and provisions which are most favour- 
able to the arguments advanced on behalf of the appellant. The 
first sentence recites as facts well-known in Bengal (1) that the 
public assessment upon the land has never been fixed; (2) that 
the rulers have from time to tim? demanded an increase of assess- 
ment from the proprietors of land; (3) that for the purpose of 
obtaining this increase not only have frequent investigations been 
made to ascertain the actual produce of the estate, but it has been 
the practice to deprive the propristors of the management of their 
lands. The second sentence of Article VI recites that the Court 
of Directors considers these usages and measures detrimental to 
the prosperity of the country, and states that the zamindars with 
whom a settlement has been or may be, concluded, dre to consi- 
der the orders fixing the amount of the assessment as irrevocable 
and not liable to alteration. The third sentence runs as follows:— 

The Governor-General in Council trusts’=hat the proprietors of 
land, sensible of the benefits conferred upon them by the public 
assesament being fixed for ever, will exert. themselves in the culti- 
vation of their lands, under the certainty that they will enjoy 
exclusively the fruits of their own good management and industry, 
and that no demand will ever be made upon them, or their heirs 
oc successors, by. the present or any future Government, for an 
augmentation of the public assessment, in consequence of the im- 

- provement of their respective estates. _ 

It is upon this third sentence of Article VI that the appellant 
mainly relies for his contention that the imposition of income tax 


in respect of the income derived Ly him from his zamindari would: 


be a bregch of and inconsistent with the provisions of the Regu- 
lations. He alleges that the jama was a tax and not a rent or rent- 
charge, and that by the Regulaticns a legislative assurance or gua- 
rantee was given that no tax beyond the amount of the fixed jama 
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would be imposed upon the income of the permanently settled 
estate. 

To this contention the respondent makes answer:—(1) that 
what the permanent settlement accomplished was to fix for ever 
the quantum of the Government’s share of the produce of the 
land; afid (2) that upon their true construction the Regulations do 
not purport to exempt the zamindar from taxation in respect of 
the income derived from his zamindari. 

Their Lordships, after careful Consideration of the Regula- 
tions, have arrived at the conclusion that the argument of the 
appellant cannot succeed. 


They are unable to find in the Regulations any statement or 
assurance that 2 zamindar will never be liable to taxation in res- 
pect of the income derived from his zamindari, or (to put the 
matter from another point of view) that a zamindar will, as to 
so much of his property as consists of income derived from his 
zamindari, be exempt from schemes of taxation applicable generally 
to the incomes of the inhabitants of British India. ' 

The language used in Regulation 1, Article VI, does not, in 
their Lordships’ opinion, mean anything other than this:— You have 
in the past been liable to have the amount of the jama increased 
according as the actual produce of the estate increased; to en- 
able the Government to obtain this you have been subjected to 
frequent investigations to ascertain the actual produce and you 
have even been deprived of the management of your estates, All 
this shall cease. You shall have fixity of payment and fixity of 
tenure. If you improve the revenue of your zamindari you shall 
enjoy the fruits of your improvements without fear of the Go- 
vernment claiming that because the revenue produced by the es- 
tate has increased the payment you make to Government as a 
condition of holding’ that estate shall be increased also. 

Their Lordships have ventured to paraphrase Article VI, but 
they think that their paraphrase expresses with sufficient accuracy 
the true intent and meaning of the Article. In their Lordships’ 
opinion, while the Regulations contain assurances against any 
claim to an increase of the jama, based on an increase of the za- 
mindari income, they contain no promise that a zamindar shall 
in respect of the income which he derives from his zamindari be 
exempt from liability to any future general scheme of property 
taxation, or that the income of a zamindari shall not be subjected 
with other incomes to any future general taxation of incomes. 

Their Lordships agree with the views expressed by Ghose, J. 
in the following passage from his judgment:— 

There was no promise or engagement of any description what- 
soever by which the Government of the day surrendered their right 
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to levy a general tax upon incomes of all persons irrespective of 
the fact whether they are Zamindars with whom the Permanent 
Settlement was concluded or not. : 
It follows that in their Lordships’ opinion Question I and 
Question II should both be answered in the affirmative. 


Question J was but faintly argued before the Board,’ As to 
it their Lordships need only say that they have not been furnished 
either with materials or reasons which would justify them in sug- 
gesting that any of the 10 specified items could properly be des- 
cribed as agricultural income within the definition of agricultural 
income contained in Section 2(1) of the Indian Income Tax Act, 
1922. Their Lordships accordingly agree with the negative an- 
swer which has been given to Question I. 

For the reasons given their Lordships are of opinion that this 
appeal fails and should be dismissed, and they will humbly advise 
His Majesty accordingly. ‘There will be no order as to the costs 


of this appeal. 
Appeal dismissed 
W. W. Box and Co.—Solicitors for the appellant. 
The Solicitor, India Office—Solicitor for the respondent. 


JAHANDAD KHAN arp orHers (Defendants) 
VETUS 
. ABDUL GHAFUR ZHAN (Plaintiff) * 
Adverse possession—What amounts to—Uncultivated jungle land—En- 
tries in revenue pspers—Value of. 

Adverse possession to create title must be adequate in conti- 
nuity, in publicity and in extent to show that it is possession ad- 
verse to the competitor and the proof of adverse possession be- 
comes more difficult in case of uncultivated jungle land which 
produces nothing beyond self-sown trees and a seasonal crop of wild 
grass. Radbemoni Debi v. Collector of Khulna, 27 I. A. 136 at 
140 and Kuthali Moothevar v Peringati Kunberenkutty, 48 L A. 
395 at 402. Entries in Revenue papers afford good evidence of 
Possession. 

APPEAL from a decision of rhe Court of the Judicial Com- 
missioner of the North-West Frontier Province. 

L. De’Gruyther, K.C. and J. M. Parikh for the appellants. 

A. M. Dunne, K.C. and W. Wallach for the respondent. 

The following judgment was delivered by 

Sm GEORGE Lownpres—The Khans of Zaida and Hund are 
owners of adjacent landed estates on the bank of the Indus. Near 
by and situated between two brarches of the river is an island of 

*P. C. A. 68 of 1928 
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waste ground, a portion of which, comprising about 20 acres, is 
covered with shisham trees of considerable value. This plot is 
known as Bela Fakir Buti, and now bears survey number 2084, 
but is unassessed. The part of the island in which the Bela lies 
is just opposite to a bungalow belonging to the Khan of Zaida 
in the yillage of Rana Dheri, and has for long been a subject of 
dispute between the rival estates. Prior to 1875 the Bela, toge- 
ther with most of the rest of the island, then bearing Khasra 
numbers 1—6, was entered in the revenue records as the pro- 
perty and in the possession of Zaida. In that year the Khan 
of Hund instituted a suit in respect of this area, claiming both 
title and possession, and praying that it might be recorded as 
his property. His suit succeeded; it was held that the area 
claimed was part of the Hund estate, and it was ordered that 
the Revenue authorities should make the necessary entry in the 
settlement papers. The decree also directed possession to be given, 
but there is no evidence that this was done. 

In the present proceedings it is only the Bela that is in 
dispute. It is admitted that it was part of the area covered 
by the decision of the 1875 suit, and it is clear, therefore, that 
so far as the claim of Zaida is based upon title, it must fail. 

The real question in the case, however, is whether the Khan 
of Zaida has established a right to the Bela by adverse possession. 
The suit out of which this appeal has arisen followed upon pro- 
ceedings taken under Section 145 of the Criminal Procedure 
Code. In 1922 the Khan of Zaida commenced to fell trees on 
the Bela and his men were forcibly evicted by the Khans of 
Hund. The Khan of Zaida then applied to the District, Magis- 
trate under the section above referred to, alleging that he was 
in possession, and praying for reinstatement and protection. The 
District Magistrate held an enquiry and came to the conclusioa 
that pee ad possession were with Hund. Thereupon the 
suit was instituted by the Khan of Zaida praying for a decla- 
ration of his title and for possession. 

Under these circumstances it lay upon him to establish affir- 
matively his adverse possession of the Bela for 12 years prior 
to 1922. The District Judge of Peshawar, by whom the suit 
was tried, held that he had not done so, and dismissed his suit. 
The Judicial Commissioner, on appeal, held that he had, and 
gave him a decree for possession as owner. The Khans of Hund 
now appeal to His Majesty in Council. The Khan of Zaida is 
the respondent. 

The possession which the respondent is required to prove 
“must be adequate in continuity, in publicity, and in extent to 
show that it is possession adverse to the competitor” (per Lord 
Robertson, in delivering the judgment of the Board in Radha- 
moni Debi v. Collector of Khulna)’. Their Lordships think that 


727 L A. 136 at 140 š 
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eae aly ee this in the case of un- 
cultivated jungle land such as the Bela in dispute, which pro- 
duces nothing beyond self-sown trees and a seasonal crop of wild 
grass: see the remarks of Lord Shaw in Kutheli Moothever v. 
Peringati Kunbarenkutiy’. 

There is, as might be expected in such a case, 2 amass of 
oral evidence on both sides, most of which is unsatisfying.” Stand- 
ing out from it is the evidence of the Government records, in 
which, apparently from 1891, and certainly from 1895 right 
down to 1922, when the present dispute arose, possession is shown 
as being with the appellants. It is not disputed that those re- 
cords come within the terms of Section 44 of Act XVII of 1887, 
and, therefore, that the entries of the appellants’ possession must 
be presumed to be true until the contrary is proved. 

In the course of the settlement proceedings of 1894 the old 
dispute between the two estates was reopened, and the settlement 
collector ordered all the land except certain plots, which admitted- 
ly do not include the Bela in dispute, to be entered as the property 
and as in the possession of Hund. This order was carried out 
by the records above referred to. It is clear that the respondent 
was a party to and fully informed of these proceedings, but he 
took no steps thereafter to establish his title, though his case 
even now is that his possession had continued undisturbed after 
and in despite of the 1875 decz-ee. The Patwari of Hund, who 
had held office from 1919, and whose duty it was to inspect 
twice a year every survey number in his circle and to enter, 
-with other particulars, in whose possession they were, was a wit- 
ness im the case. In addition to vouching the Government re- 
cords he deposed to having found at his biennial inspections 
prior to 1922 men from Hund in possession of the Bela. The 
trial Judge attached considerable weight to his evidence, sup- 
ported as it was by the records, and their Lordships think that he 
was right in so doing, and that the Judicial Commissioner who 
disagreed with him on this point failed to appreciate its true 
significance. Entries of possession would be open to the inspec- 
tion of the respondent, who was not merely an educated man, 
but a first grade District Judge, and their Lordships find it hard 
to believe that if he had in fact been in open and continuous 
possession of the Belg for a number of years, a man of his posi- 
tion and experience would have allowed such entries to pass un- 
challenged. ‘This would, their Lordships think, be the more re- 
markable if, as the respondent stated in his application to the 
District Magistrate in 1922, the appellants and their ancestors had 
been “incessantly trying to secure possession of the Bela from 1875”. 

Under these circumstances their Lordships must hold that 
it would require very clear and definite evidence of possession 
by the respondent to discharge the onus which is upon him, 


348 L A. 395 at 402 
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Their Lordships doubt whether the Judicial Commissioner ap- 
proached this question in the right way. He seems rather to 
have thought ee where both sides gave evidence of possession 
it was sufficient for him to be satisfied that the evidence adduced 
for the respondent was more worthy of credit than that on the 
other sige. He says that “though none of the individual points” 
upon which the respondent relied “may be very strong, yet the 
cumulative effect of all of them is sufficient to discharge the initial 
burden of proof which lay upon the plaintiff,’ and that “this 
being so it is for the defendants to show that they have main- 
tained their title and have not been excluded by the plaintiff”. 


It is impossible for their Lordships to accept this as the true 
criterion in such a case. The only question can be whether the 
respondent has established affirmatively his exclusive possession 
of the Bela for the requisite period of 12 years, and this, in their 
Lordships’ opinion, he has failed to do. 

Their Lordships have been taken through all the evidence 
upon which the respondent’s counsel relies, and they have come 
to the conclusion that taken with the other facts, to which re- 
ference has already been made, it falls short of establishing his 
case. The cutting of trees by the respondent does not go back 
beyond 1916, and it is at least noteworthy that as soon as felling 
was planned on any large scale the appellants interfered. ‘The 
marking of the trees to which one witness deposes is not even 
referred to by the respondent in his examination, and if it in fact 
took place may be ascribed to no earlier date. The grazing and 
carrying away of grass and the cutting of firewood could be 
little more than sporadic invasions of a conveniently adjacent 
jungle. The temporary occupation by a fakir with the res- 
pondent’s permission is of no real significance. The absence from 
the long tale of witnesses of Shera, who is said to have been em- 
ployed by the respondent for eight or nine years as his custodian 
of the Bela, and whose evidence would have been most material, 
is altogether unexplained. ‘The fact that in 1911 the respondent 
succeeded in establishing his title by adverse possession to certain 
cultivated plots on the other side of the river which were within 
the Hund boundary, is clearly no evidence of his possession of 
the Bela. 

Their Lordships think that the trial Judge approached his 
examination of the case from the right point of view, and that 
he came to a correct conclusion upon the evidence. They think 
that the decree of the Judicial Commissioner should be set aside, 
and that of the District Judge restored, and they will humbly 
advise His Majesty aN. The respondent must pay the 
costs before the Judicial Commissioner and here. 

T. L. Wilson and Co.—Solicitors for the appellants, 

Hy. S. L, Polek—Solicitor for the respondent, 
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GAJANAND SITA RAM (Objector) 
VETSUS Bi 

PHUL CHAND FATEH CHAND (Opposite party)* 
Arbitration Act (IX of 1899), Sec. 14—Arbitrator considers bimself to 

be the advocate of the cense of the party appointing bim-—Whether 

amounts to legal misconduct—aArbitration Act of 1899, Sec. 9(b) 

—Appointment of more than ane erbitrator—Necessity of appoint- 

ing a convener—An arbitrator's failure to attend on date fixed— 

Effect of —W ben one arbitrator would suffice. 


Once the arbitrator is appointed by a party and undertakes to 
discharge his duty as such, he becomes a Judge in the case and 
is bound to act impartially and with scrupulous regard to the 
ends of justice. He should in no sense consider himself to be 
the advocate of the cause of the party appointing him, nor is 
such party to be deemed as his client. He should refrain from 
identifying himself with the interest of such party and from 
looking forward to future employment as arbitrator, an office, 
which it should be mentioned, carries emoluments. Each arbi- 
trator doing his utmost, in utter disregard of propriety and sense 
of proportion, to try to further the interests of the party nomi- 
nating him, amounts not merely to 2 misconduct in the legal or 
technical sense but is grossly improper and inconsistent with the 
arbitrators’ plain duty seriously disposed to settle a dispute re- 
ferred to them for arbitration. 

“When more than one arbiter 4 is appointed, it is absolutely 
necessary to appoint a convener of the meeting of the arbitrators, 
in view of the possibility that the arbitrators may not agree as 
to the time and date of sitting or one of them may refuse to 
attend on the date fixed by the other without refusing to act 
as an arbitrator, in which case alone he is to be deemed as having 
vacated his place giving rise to the necessity of another arbitra- 
tor being appointed. If one of them had the power to convene 
the meeting of arbitrators so as to make it laters on the 
other to attend, and the latter refused to attend, his conduct 
could, under certain circumstances, be construed as amounting 
to refusal to act as an arbitrator, in which case the party nomi- 
nating him would be called upon to appoint another arbitrator; 
and.if he fails to do so within 2 certain time, only one arbitrator 
would suffice under Sec. 9(b) of the Arbitration Act of 1899. 


Fist APPEAL from an order of Basu Raya Ram, District 
Judge of Cawnpore. 
Iqbal Abmad and N. Upadbiya for the appellant. 


Peary Lal Banerji and S. N. Mukerji for the respondent. 
*F, A. F. O. 188 of 1928 
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The judgment of the Court was “delivered by _ 


NIAMATULLAH, J.—This appeal arises from an order, dated 
May 7, 1928, passed by the learned District Judge of Cawnpore 
setting aside two separate awards made by two arbitrators ap- 
pointed by the parties. i 

Méssrs. Phul Chand, Fateh Chand, the respondents, agreed 
to purchase and Messrs. Gajanand Sita Ram, the applicants, ag- 
reed to sell, on March 23, 1918, 45 bales of mulls. The latter 
expected to be able to supply the 45 bales which they agreed 
to sell as Banarsi Das and Co., who are not parties to this case, 
in their turn had agreed to supply that commodity to the ap- 
pellants, Banarsi Das and Co. failed to perform their part of the 
contract with the appellant, with the result that the latter could 
not fulfil their undertaking with the respondents. The agree- 
ment between the parties to this case is evidenced by an indent 
signed by the respondents. It is on a printed form, which ap- 
pears to be in the commercial circle at Cawnpore. One of ‘he 
conditions stipulated for in the indent is No. 15, which runs as 
follows:— . 

Any claim or dispute arising in connection with this contract, 
including claims or disputes in connection with the non-delivery, 
unless an amicable aE can be arrived at, must be referred 
to arbitration in Delhi, in accordance with the Survey and Ar- 
bitration Rules of the Delhi Piece Goods Association (except when 
we refuse to accept and pay the draft, in which case the goods 
may be surveyed at the port of discharge). When the arbitra- 
tors or the surveyors disagree and do not appoint an umpire, the 
Delhi Piece Goods Association, if applied to by either *party to 
the dispute, shall appoint an umpire. The decision of the arbi- 
trators or surveyors or of the umpire shall be final and binding 
on both parties. In all other respects the Indian Arbitration 
Act IX of 1899 shall apply. 

It is further agreed that if within 20 clear days... .. , 
after being requested by letter addressed to his or their usual 
place of business either party fail to appoint an arbitrator or sur- 
veyor ready and willing to act, the decision of the arbitrator 
or surveyor appointed by the other party shall be in like manner 
binding on both parties... oe 

It should be mentioned that the Indian Arbitration Act IX 
Qf 1899 has been extended to Cawnpore.” It is common ground 
that in accordance with the Survey and Arbitration rules of the 
Delhi Piece Goods Association the parties had to appoint one 
arbitrator each. 


Messrs. Phul Chand, Fateh Chand, respondents, instituted, 
in the court of the Subordinate Judge at Cawnpore, a suit for 
recovery of Rs.24,000 as damages against Gajanand Sita Ram, 
the appellants, for breach of their contract to supply 45 bales 
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of mulls, which they had contrazted to do in terms of the indent, © Ga 
dated March 23, 1918. The appellants moved the learned Dis- [s39 
trict Judge of Cawnpore, under Section 19 of the Arbitration — 
Act, for an order of stay of the aforesaid suit on the ground G4JaNanp 
that the parties were bound to submit their difference to arbi- °™ Raat 
tration. The suit was accordingly stayed. Each party nqminated Prou Ta 
one arbitrator. Lala Dina Nath Kapoor was appointed arbitra- Famm 
tor by the respondents while Mr. Khosla was appointed by the ~—_ 
appellants. e arbitrators never met. Lala Dina Nath, how- “Niemat- 
ever, made his award on May 5, 1924. Mr. Khosla, in his turn, "> 1 
gave his award on May 8, 1924. Each arbitrator found in favour 

of the party nominating him. The arbitrators filed the so-called 

awards, under Section u of thə Indian Arbitration Act, in the 

court of the District Judge, Cawnpore, who set them aside on 

August 27, 1925. The parties proceeded to nominate their ar- 

bitrators for a second time. “he respondent again nominated 

Lala Dina Nath Kapoor, while the appellant nominated one Lala 

Bhim Raj under protest. 


Lala Dina Nath Kapoor proposed to arbitrate on October 6, 
1925. Accordingly he intimated to Lala Bhim Raj his intention 
to sit on that date, requesting him to attend. Bhim Raj did not 
attend. It is alleged that he replied to Dina Nath asking for 
postponment; but the latter denies having received any commu- 
nication from Bhim Raj. No meeting was held on that date. 
It ae not ap how the next date October 13, 1925, was fixed, 
when both the abi cao met. Bhim Raj desired Dina Nath 
to p ne the hearing of the case till aer the long vacation 
in the “Allahabad High Court to enable the appellant to file an 
appeal against the order of the District Judge, dated August 27, 
1925, setting aside the award made by the appellant’s arbitrator. 
Dina Nath Kapoor did not agree and Bhim Raj left the place. 
The former sat for arbitration cn October 20, 1925, when Bhim 
Raj pressed for adjournment, at least, till November 3, 1925. The 
intercessions of R. B. Vikramajit Singh, an advocate, and a te- 
legram from Dr. Katju of this Court intimating that the. appeal 
would be filed immediately after the High Court re-opens and 
asking for adjournment were of no avail. At this date (October 
20, aoe Dina Nath made an award decreeing respondent’s 
claim to the extent of Rs.20,700 (the entire claim was for 24,000). 

On the re-opening of the Eigh Court an appeal was filed on 
behalf of the present appellant; but it was dismissed on March 
18, 1928. Bhim Raj then intimated to Dina Nath Kapoor that 
he was ready to proceed with the arbitration, inviting the latter 
to join him. Dina Nath replied that he had already made his 
award. Thereupon Bhim Raj gave his award, dismissing the 
claim of the present respondent in toto. The awards were filed 
before the District Judge of Cawnpore, who has set them aside 
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by an order dated May 7, 1928. The present appeal is from 
that order. 

It is greatly to be regretted that 2 controversy which relates 
to a transaction of March 1918 should be still raging and a suit 
instituted on April 19, 1921 should be still pending. The object 


Pror Catan of the Provision in the indent that disputes between the contract- 
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ing parties should be referred to arbitration evidently was to 
prevent delays in settlement of disputes in the interest of com- 
mercial community at Cawnpore. The utter lack of all sense of 
duty and fairness’ on the part of the arbitrators, their total ig- 
norance of the rules which ought to guide them and the anxiety 
on the part of each to support the case of the party nominating 
him contributed to the result which should have been the endea- 


vour of all concerned to avoid. 


We understand that the services of Messrs. Khosla, Dina 
Nath Kapoor, Bhim Raj and a few others are frequently requi- 
sitioned for arbitration in commercial cases like the one before us. 
They and those who appoint them ought to understand that an ar- 
bitrator nominated by one of the parties is not ‘his arbitrator’ 
to whose care the party nominating him commit his interests. 
Once the arbitrator is appointed by a p and undertakes to 
E e Heigrory & he becomes a Judge in the case and is 
bound to act impartially and with scrupulous regard to the ends 
of justice. He should, in no sense, consider himself to be the 
advocate of the cause of the party appointing him, nor is such 
party to be deemed as his cient He he uld refrain from identi- 
fying himself with the interest of such party and from looking 
forward to future employment as arbitrator, an office, which it 
should be mentioned, carries emoluments. This case is a sad com- 
mentary on what the arbitrators thought to be their duty. Each 
did his utmost, in utter disregard of propriety and sense of pro- 
portion, to try to further the interests of the nominating 
him. Mr. Bhim Raj was determined to put off the arbitration 
till the appellant filed an appeal before the High Court. Lala 
Dina Nath Kapoor, on the other hand, was equally determined 
to rush the arbitration through and prevent an appeal being 
filed before the arbitration was over. Each succeeded and fail. 
ed in his efforts: Bhim Raj in preventing what would legally 
amount to a meeting of arbitrators, and Dina Nath in produc- 
ing an award which, however, is not an award in law. It is not 
FE ROBE that the attempts of both proved abortive in the long 


The learned District Judge has observed i in setting aside the 
award that 
there may be ample E in the legal sense to make the 
court set aside an award even when there is no ground for im- 
puting the slightest improper motive to the arbitrator. 
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He characterises the condact of the arbitrators as “legal miscon- 
duct” . “sufficient to set aside the award”. While agreeing 
with the learned District Judge; we are not inclined to take as 
charitable a view of the conduct of arbitrators as he did. It 
was not merely a misconduct in the legal or technical sense but 
was grossly improper and inconsistent with their plain duty as 
arbitrators seriously disposed to settle a dispute referredeto them 
for arbitration. 


We go further than the learned District Judge and hold that 
there was no arbitration and that no award was made. The 
sitting of one arbitrator alone and the giving by him a decision 
cannot be considered to be arbitration. en more than one 
arbitrators are appointed, they must meet, hear the parties and 
their evidence, if any, and arrive at a conclusion after due con- 
sultation and exchange of view. If they cannot agree, they may 
deliver dissentient awards, in which case the last word will rest 
with the umpire to be appointed in accordance with the arbi- 
tration clause quoted by us in an earlier part of the judgment. 
We may remark in passing that there is no provision in the sub- 
mission or elsewhere binding the parties and the arbitrators as 
to who is to be the convener of the meeting of arbitrators. This 
is absolutely necessary, in view of the possibility that the arbi- 
trators may not agree as to the time and date of sitting or one 
of them may refuse to attend on the date fixed by the other with- 
out refusing to act as an arbitrator in which case alone he is to be 
deemed as Paving vacated his place giving rise to the a 
another arbitrator being appointed. This is exactly what hap- 
pened én the present case. Dina Nath Kapoor insisted on pro- 
ceeding with the arbitration forthwith; Bhim Raj did not re- 
nounce his character as an arbitrator, nor did he refuse to act 
as such but desired the arbitration to be put off. Each was power- 
less in making the other to act as he desired. If one of them 
had the power to convene the meeting of arbitrators so as to make 
it compulsory on the other to attend, and the latter refused to 
attend, his conduct could, under certain circumstances, be cons- 
trued as amounting to refusal to act as an arbitrator, in which 
case the party nominating him would be called upon to appoint 
another arbitrator; and if k& had failed to do so within a certain 
time, only one arbitrator would have sufficed, (Section 9(b) of 
the Arbitration Act of 1899). 

What purports to be the award of Dina Nath Kapoor, dated 
October 20, 1925, or that of Bhim Raj, dated April 13, 1926, is 
not an award in law. It is the ex parte opinion of each, express- 
ed not in arbitration proceedings but at a sitting of himself alone. 
As regards the a decision, they are poles asunder: one prac- 
tically decreeing the claim and the other dismissing it. The time 


and attention bestowed on a controversy which would have taken 
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Ga days before a court were brief in the extreme for the obvious 
Tps  Teason that each was determined to decide the case in favour of 
— the party nominating him. It is only such adjudication by ar- 
Gayjamanp bitrators as is the result of their joint deliberation that can be 
SA as considered to be an award. The so-called awards, such as we 
Prut Camp have before us, are, therefore, no awards and, apart from mis- 
Faa conduct, which has been found by the learned District Judge 
. and by us, his order is justified on the broader ground mentioned 
Niemst- above. 
aii The result is that this appeal is dismissed with costs. 
Appeal dismissed 





or BALDEO PRASAD (Plaintiff) 
1930 versus 
Merch 6 ARYA PRITI NIDHI SABHA And oTHERS (Defendants) * 
‘Siar J Hindu Lew—Senyssi—W ben renunciation is complete—Arya Semejist 
Karmar, J, Sanyasi—Performance of the Prajapathiyesthi essential. 
The performance of the prejepethiyesthi bomam is essential and 
is the final ceremony to be performed even by the Arya Samajist 
who becomes a Sanyasi. Kondol Row v. Swemulevern, 40 I. C. 
535 and Ramdhben Puri v. Delmer Pwri, 2 I. C. 385 referred to. 


The mere fact that a person declares that he has become a San- 
yasi or that he is described as such or wears clothes ordinarily 
worn by Sanyasis would not be sufficient to make him a, perfect 
Sanyasi. It is essential that he must enter into the fourth stage 
of his life in accordance with the necessary requirements. 
He must not only retire from all wordly interests and 
become dead to the world, but to attain this he must perform 
the necessary ceremonies without which the renunciation will not 
be complete. 

Frest APPEAL from a decree of P. C. Mocna Esq., Subordi- 
nate Judge of Muzaffarnagar. 

G. Agarwala for the appellant. 

R. K. Malaviya and K. C. Mital@for the respondents. 

The judgment of the Court was delivered by 

Ssleiman, J. SULAIMAN, J.—This is a plaintiffs appeal arising out of a suit 
for recovery of possession of immovable property by setting aside 
a deed of trust executed by Amar Singh, the nephew of the 
plaintiff Baldeo Prasad. According to the plaint, Amar Singh 
gave up the world in December 1920, and adopted ‘faqiri sanayas’ 
in January, 1921, and was named Sanayasi Amirtanand; that in 
consequence all his rights in his property became extinct and the 
s ; F, A. 536 of 1926 ; 
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same reverted to his relations. But admittedly on January 24, 
1921 he executed the deed of trust in favour of the respondent 
. Sabha, which is an Arya Samaj institution. According to the 
plaintiff the deed of trust was null and void inasmuch as on the 
date of its execution Amar Singh had no longer any right or in- 
terest left in him. The defendants contested the suit-by denying 
that Amar Singh had ever renounced the world and ĝiven up 
his rights in the property or that he had completely become a 
Sanyasi. It was further pleaded that he was a Vaish by caste 
and could not have become a Sanyasi. 

The learned Judge has found that the evidence to prove 
that Amar Singh had become a complete Sanyasi before 1921 was 
not satisfactory, and he has further held that the facts established 
by that evidence were insufficient to make out the case of com- 
plete abandonment of all worldly concern. 

The plaintiff has appealed and challenges those findings. 

So far as the Sanyasis belonging to the Sanatan Dharma re- 
ligion are concerned, the procedure to be folowed before a person 
becomes a complete Sanyasi has been laid down in great detail by 
Srinivasa Aiyanger, J. in Kondoi Row v. Swemuleveru’. Speak- 
ing of Sanyasam in general, he has pointed out that the postulant 
has to perform his death ceremony (though this is not considered 
essential by some) and the eight sradhas the last of which is his 
own aradha, he must then distribute his wealth among his sons 
and Brahmins reserving enough for the homam (sacrifice in the 
fire) to be subsequently performed. 

Then he has to perform prajapathiyesthi and finally Viraja ho- 
fam. These are sacrifices in fire and are purificatory ceremony. 
At the end of the ceremonies the postulant has no property at all, 
for even the sacrificial vessels, if they are of wood, must be burnt 
in the fire and if they are of metal must be given to the priest. 
He then takes leave of his sons and standing in water utters a 
mantra three times to the effect that he has given up his desire 
for sons, wealth, world and everything. He does not become a 
Sanyasi till the mantra is pronounced. This procedure is stated 
to be common to all Sanyasis. A somewhat similar practice was 
established in the case of Remdhan Puri v. Dalmer Pur? where 
too the performance of the Viraja homam ceremony was considered 
necessary for the attainment of the status of a perfect and com- 
plete Sanyasi chela. 

The learned advocate for the appellant however contends that 
these. ceremonies are only essential for those who belong to the 
Sanatan Dharma and are not applicable to an Arya Samajist. Ad- 
mittedly Amar Singh was an Arya Samajist and has previously de- 
dicated some property in favour of an Arya Samaj institution in 
1917. No authority has been cited in support of the proposition 

140 L G 535 at 541 2 I G 385 
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that in the case of an Arya Samajist the complete renunciation of 
the world can be effected by a mere expression of an intention or 
by merely calling oneself a Sanyasi. On the other hand, the learn- 
ed advocate for the respondent has drawn our attention to a pass- 
age in Satyarth Prakash (1964 Sambat edition) Chapter V, page 
131, wHiçh is the sacred book of the Arya Samaj. The passage 
when freely translated reads as follows: 

After having performed the prajapathiyesthi yagna (or homam), 
thrown the sacred thread in it (the fire) the tuft of har growing 
on the head and such other symbols etcetra leaves the house and 
becomes a Sanyasi. 

This book therefore itself shows that the performance of the pra- 
japathiyesthi homam is essential and is the final ‘ceremony to be 
performed even by the Arya Samajist who becomes a Sanyasi. 

In the present case apart from the fact that there are oral 
statements to the effect that Amar Singh had become a Sanyasi, 
that he was calling himself a Sanyasi and that he was wearing 
yellow clothes, there is no evidence whatsoever on the record to 
prove the performance of any of the ceremonies. It cannot be 
doubted that the mere fact that a person declares that he has be- 
come a Sanyasi or that he is described as such or wears clothes 
ordinarily worn by the Sanyasis would not be sufficient to make 
him a perfect Sanyasi. It is essential that he must enter into the 
fourth stage of his life in accordance with the necessary require- 
ments. He must not only retire from all worldly interests and 
become dead to the world, but to attain this he must perform the 
necessary ceremonies without which the renunciation will not be 
complete (Mayne’s Hindu Law, 9th edition page 867). 

We also accept the finding of the court below that the evi- 
dence adduced by the plaintiff to show that he had become a com- 
plete Sanyasi in December, 1920 is not trustworthy. In the first 
place, this seems contrary to the allegation in paragraph 2 of the 
plaint, where it was stated that he adopted Faqiri Sanyas in January, 
1921. In the second place, there is no direct evidence to show 
what actually happened in December, 1921, except that he attended 
the anniversary of Gurukul at Bindraban. No one who was pre- 
sent on this occasion has been produced by the plaintiff. On the 
other hand the defendants have produced Arjun Singh and Kashi 
Ram who say that they were present at Bindraban on this occasion 
and that Amar Singh had not become 2 Sanyasi at that time. A re- 
port of the proceedings of that anniversary has also been produced, 
which does not contain any reference to Amar Singh becoming a 
Sanyasi. The evidence therefore does not prove the plaintiff’s 
case. 

„The result therefore is’ that this appeal must be dismissed 
with costs. f 

Appeal dismissed 
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MOTI CHAND anD oTHERs (Decree-bolders) 

Versus . 
MAHABIR PRASAD (Objector) * ` 
Civil Procedure Code (Act V of 1908), Sec. 47—Order passed under 

Sec. 47 must fulfil requirements of decree as defined in Sec. 2 in 

order to emonnt to a decree. 

Every order passed by an execution court in the course of pro- 
ceedings under Sec. 47 of the Civil Procedure Code does not ne- 
ceasarily amount to a decree so as to be appealable. Section 47 
must be read with the definition of “decree” in Sec. 2. The 
mere determination of a question would not be sufficient but that 
determination must amount to the formal expression of an adju- 
dication which so far as regards the court expressing it conclu- 
sively determines the rights of the parties with regard to the 
matters in controversy. 

Where, on'an objection being raised in zhe execution proceed- 
ings of a mortgage decree for sale, the court passed an order ex- 
pressing its opinion that the mortgage debt had been split up and 
there ought to be rateable reduction in the decretal amount, and 
the objection of the judgment-debtor was not disposed of by 
the court conclusively as it had still to determine the market- 
value of the different portions of the property and to fix the rate- 
able liability of each item, beld, that the ocder was in the nature 
of an interlocutory order and did not amount to a decree. 

° Husain Bhai v. Beltie Shab Gilani, I. L. R. 46 All. 733=22 
A. L. J. R. 706 and Hire Lal v. Tikem Singh, [1926] A. L R. 
All. 401 relied on. : 

Execution First APPEAL from a decree of Mautvi S. M. 
SaipupDIN, Additional Subordinate Judge of Allahabad. 

Peary Lal Banerji and Govind Das for the appellants. 

K. Verma for the respondent. . 

The judgment of the Court was delivered by ; 

SULAIMAN, J.—This is a decree-holders’ appeal arising out of 
certain execution proceedings. A preliminary objection is taken to 
the hearing of this appeal. It will be convenient to give the facts 
of this case before disposing of this objection. 

In 1913 a mortgage deed was executed in favour of Raja 
Moti Chand by Dr. Bageshwati Narain and others for a large sum 
of money hypothecating several properties including a house des- 
cribed as house No. 40 in Chowk Allahabad. ‘Three-fourth share 
in this house was subsequently purchased by Lala Madho Prasad. 
A suit was instituted on August 17, 1920 on the basis of this mort- 

e *E. F. A. 179 of 1929 





Sulsimen, J, 


1382 HIGH COURT [1930] 


Cu. gage deed and was decreed in part by the first court. Both parties 
Ipso ~—«2Ppealed to the High Court where there was a compromise decree 
—— on March 12, 1926. Under this compromise it was agreed among 
Mort Caw other things that Mahabir Prasad would pay Rs.13,500 to the 
Maran Plaintiffs and the plaintiffs would exempt the three-fourth share 
Prasan in this house which had been purchased by him. A decree was 
Sulatmen, | passed of the basis of this compromise for a consolidated amount 
"of over Rs.2,00,000 which was to be realised by sale of all the 
properties with the exception of the three-fourth share in this 
house. The preliminary decree was followed by a final decree 
which was prepared on March 26, 1927. 


Another creditor of the mortgagors obtained a simple money 
decree in 1914 and in execution of that decree attached the one- 
fourth share in this house on March 16, 1925 while the appeal 
was still pending in the High Court. The attaching creditor was 
however not a party to that appeal. After the compromise decree 
he filed an objection in the execution court to the effect that the 
mortgagee had released a part of the mortgage property and there 
ought to be a proportionate reduction in the amount of the mort- 
gage money. This objection was filed on September 15, 1927 and 
the prayer was in the following words:— 

One-fourth share of house No. 40 aforesaid purchased by the 
objector petitioner may not be sold and Rs.100 or any other pro- 
portionate mortgage money may be ordered to be paid to the 
decree-holder. 

After hearing the parties the court first passed an order on June 
9, 1928 stating that the mortgagee having released threa-fourth 
of the share and also another property had split up the mortgage 
and therefore the objector was entitled to get the mortgage debt 
apportioned; it ordered: 

The parties should give the market-value of the different por- 
EA of the mortgaged property in different hands within fifteen 

ys. 

On January 5, 1929 the decree-holder applied stating that 
the order of June 9, 1928 was an interlocutory order deciding 2 
principle against him from which he could not appeal and requested 
the court to pass a final order. The court therefore passed an order 
on March 18, 1929 which is the subject-matter of an appeal. Un- 
der this order it fixed the amount which the decree-holder was 
entitled to recover and ordered that on payment of that amount 
within one month by Mahabir Prasad his one-fourth share should 
be released from sale, but in case of default of payment that por- 
tion also will be sold. The costs were to be borne by both the 
parties. 

On behalf of the respondent the first objection is that the 
decree-holder ought to have appealed from the order of June 9, 
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1928 and having allowed it to become final the decision that the 
mortgage debt’ has been split up was final between the parties 
and could not be re-opened. The argument is that the decision 
of that question of principle was a determination of a question 
within Section 47 of the Civil Procedure Code and therefore by 
virtue .of the provisions in Section 2 of the Code of Civib Proce- 

dure it amounted to a decree and ought to have been appealed 


from. 


It seems to us that every order passed by an execution court 
in the course of proceedings under Section 47 does not necessarily 
amount to a decree so as to be appealable. Section 47 must be 
read with the definition of “decree” in Section 2. The mere de- 
termination of a question would not be sufficient but that deter- 
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mination must amount to the formal expression of an adjudication | 


which so far as regards the court expressing iz conclusively deter- 
mines the rights of the parties with regard to the matters in con- 
troversy. Unless an interpretatian is put on the definition of dec- 
ree in Section 2, every conceivable order in the Execution Depart- 
ment would become automatically appealable. There are several 
cases of this Court which have accepted this principle. We may, 
for instance, refer to the case of Husain Bhai v. Beltie Shab Gilani" 
and Hira Lal v. Tikam Singh’. 

The order of June 9, 1928 was in our opinion in the nature of 
an interlocutory order expressing the opinion` of the court that 
the mortgage debt had been split up and there ought to be a rate- 
able reduction in the decretal amount. The objection of the judg- 
ment-debtor was not disposed of by the court conclusively as it had 
still to determine the market-value of the different portions of pro- 
perty and to fix the rateable liability of the one-fourth share of 
Mahabir Prasad. ` As to the objections filed by Mahabir Prasad 
the court had expressed no complete opinion in the point involved 
and it did not finally dispose of his objection. ‘There was there- 
fore no conclusive determination of the matter in controversy 
and the court in our opinion was still seised of the case. No appeal 
therefore lay from that interlocutory order and the preliminary 
objection has no force. 

On the merits it seems to us that the orde- of the court below 
cannot be supported. The respondent is a purchaser at an auc- 
tion held in execution of a simple money decree under which a 
part of the mortgage property had been attached during the pen- 
dency of the mortgage suit. It is quite clear that he cannot ac- 
quire any paramount right against the mortgagee decree-holder 
and is bound by the compromise decree which was ultimately 
passed in this suit and under that decree there was a joint liability 
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Ga for the payment of the entire decreta? amount against the entirc 
1950 meee property excluding the three-fourth share in the house. 
—  __It is therefore not open to him to go behind that decree and urge 
Mor „Sin the execution department that the amount should be split up. 
Mamana The execution court ought not to be allowed to go behind the 
Passa decree to allow the decree-holder to realise the whole amount by 
Sulamen, J, Sale of the property entered in the decree. Once a joint mortgage 
decree is passed against several items of property, the mortgagee 
* decree-holder is entitled to realise the entire amount from any 
part of those properties and he can also sell them in any order that 
he wishes to choose. Neither the judgment-debtor nor any trans- 
feree pendente lite from him is entitled to have the decretal amount 

split up'and the liability apportioned. 

We accordingly allow this appeal and setting aside the decree 
of the court below dismiss the objections of the judgment-debtor 
with costs in both courts. 

Appeal allowed 
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SAFDAR ALI (Defendant) i 
versus i 
AMBIKA PRASAD DUBE (Pleintiff)* 7 
Transfer of Property Act, Sec. 105—Leasse—Kabuliyai—Regisithed kabu- 
liyat not equivalent to a lease—Raiyatnome’ creates personal obliga- 
tion not amounting to lease. 

A registered ‘qabuliyat’ executed by the person occupying the 
premises and accepted by the person owning the premises is not 
sufficient to bestow a title upon the person occupying the premises 
and can in no way be considered’a lease as defined in Sec. 105 of 
the Transfer of Property Act (IV of 1882). Such a document 
cannot be admitted in evidence to establish a claim for a year to 
year tenancy or that for a term exceeding one year or reserving a 
yearly rent. Keder Neth v. Shanker Lal, 22 A. L. J. R. 185 
followed. 

Where a person occupying certain premises executed a raiyat- 
nama in favour of the owner of the said land and the document 
recited that the executant was occupying the premises as a raiyat, 
that he had his stock of wood thereon for some time, that he paid 

‘an amount as rent in advance for 4 years and that he would be 
entitled to retain possession during the period for which rent was 
paid, beld, that the raiyatnama amounted to a personal obligation 
to refrain from ejecting the executant during the term for which 
rent was accepted. It did not create any tenancy nor was it a 
part of any lease and was not affected by the law of registration 
og Secs. 105 and 107 of the Transfer of Property Act. The agree- 
ment was binding on the conscience of the recipient of the rent 


and his representatives other than bone fide transferees for con- 


sideration. Subremsnien Cheitiar v. Arunachalem Chettiar, 1. L. 
R. 25 Mad. 603 applied. 

SECOND APPEAL from a decree of E. T. THurston Esq., Dis- 
trict Judge of Allahabad, modifying a decree of Panprr RAMESH 
Bat Distr, Munsif, West of Allahabad. - 

Mushtaq Abmad for the appellant. 

Shiva Prasad Sinha, Rudra Narain and A. P. Pende for the 


respondent. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—These two appeals arise out of two suits 
brought by Pandit Ambika Prasad Dubey for ejectment of one Saf- 
dar Ali, who has since died and is now represented by one of his 
sons, the appellant in appeal No. 1263 of 1927. The respondents 
in appeal No. 6 of 1929 are all af his heirs, including the appel- 
lant in appeal No. 1263 of 1927. 

The land in dispute was occupied by Safdar Ali, who had a 

*S, A. 1263 of 1927 ` : 
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stock of wood and some residential quarters on it. Originally it | 
belonged to two brothers, Dwarka Prasad and Jwala Prasad. By 
a certain partition in the family the land in its entirety has fallen 
to the share of the plaintiff, who is the son of Dwarka Prasad. As 


_names of certain persons occur in the documents which we shall 


have oc¢asion to refer to, it is necessary to state at the outset what 
position they occupy in relation to this matter. The following 
pedigree will elucidate the facts:— 

KASHI RAM=MT. LALMATI 





| 
Ram Kishen 
7 
| 
Mt. Ketki Kunwar | cea Prasad Dwarka Prand 
Bishen Kunwar Ram Prasad Ambika Prasad 


(Plaintiff ) 

It will be seen that Jwala Prasad had a son Ram Prasad. The 
latter’s widow was Mst. Bishen Kuer, who was minor at the time 
certain documents were executed on her behalf by her mother, 
Mst. Ketki Kuer, acting as her guardian. Dwarka Prasad and 
Jwala Prasad became the owners of this land, while still minors, 
sometimes before 1890. Their affairs were managed by 
Mst. Lalmati, their father’s maternal grandmother. It was Mst. 
Lalmati acting as guardian of Dwarka Prasad and Jwala Prasad 
who allowed Safdar Ali to occupy the land in suit under some 
arrangement in 1890. It is said to have been a lease, but no lease 
has been produced and there is no evidence in proof of ore. The 
first document to which the defendant’s possession can be traced 
is a raiyatnamah, dated November 12, 1894, executed by Safdar 
Ali in favour of Mst. Lalmati as guardian of Dwarka Prasad and 
Jwala Prasad. It recites the fact that Safdar Ali had been occu- 
pying certain premises as a raiyat of the aforesaid two minors, 
that he had his stock of wood and bamboos thereon for a certain 
length of time, that a sum of Rs.136-2-8 was paid by the exe- 
cutant as rent (kiraya) in advance for four years, viz., November 
12, 1894 to November 12, 1898, that the executant would be en- 
titled to retain possession during the period for which rent had 
been paid and that on vacating the land: he would remove the 
materials of the constructions already made by him and of those 
he might make thereafter. No corresponding document executed 
on behalf of Dwarka Prasad and Jwala Prasad came into existence, 
and the ‘raiyatnameah’ executed by Safdar Ali, which it should -be 
mentioned was not registered, was the only evidence of such rela- 
tionship as existed between the grantors and the grantee. 


On February 21, 1900, Dwarka Prasad issued a notice to Safdar 
Ali warning him that he would not be entitled.to costs of cons- 
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- truction which he was then making and that he would have to Gm 
remove the materials on ejectment. The notice concluded with 5, 
a demand for a ‘sarkhat’ to be executed by Safdar-Ali within a — 

It appears that the two brothers, Dwarka Prasad and Jwala Asmira Pra- 
Prasad, had arrived at some understanding-between themselves by 2 Dusz 
which each was enabled to realize his half share of rent from iat 
Safdar Ali. Accordingly we have a receipt dated August 6, 1901 e slleb, J. 
for a sum of Rs.229 executed by Dwarka Prasad in favour of 
Safdar Ali. There is another receipt dated July 26, 1902 exe- 
cuted by Jwala Prasaf in favour of Safdar Ali for Rs.220. Both 
the receipts cover a period of about 8 years for which rent was 
realized by the two brothers in advance. 


On September 1, 1910, Dwarka Prasad again executed a re- 
ceipt for Rs.302-8-0 received by him as rent in advance for 11 
years, namely, September 1, 1910 to September 1, 1921. On 
October 18, 1916, Safdar Ali executed a duly registered ‘qabuli- 
yat’ in favour of Dwarka Prasad for 11 years. Two days later, 
Le., on October 20, 1916, Dwarka Prasad acknowledged receipt 
of rent in advance for 11 years. 


As regards the other half of the land, wwe have a receipt dated 
September 5, 1918 executed by Mst. Ketki Kuer acting as guar- 
dian of Mst. Bishen Kuer for 2 sum of Rs.137-8-0, which repre- 
sented a rent for five years in advance from March 2, 1919 to 
March 2, 1924. After the expiry of this period an unregistered 
lease, dated August 8, 1925, was executed by Mst. Ketki Kuer as 
guardiin of Mst. Bishen Kuer, the representative-in-interest of 
Jwala Prasad, in favour of Safdar Ali for 11 years, from August 
1925 to August~1936, with an endorsement on its back acknow- 
ledging receipt of Rs.198 as rent for the 11 years reserved by that 
lease. 

These are the documents which were executed by one or the - 
other of the parties to the transactions evidenced thereby. The 
half share of Dwarka Prasad devolved on his son Ambika Prasad, 
plaintiff. Subsequently the other half originally belonging to Jwa- 
la Prasad was assigned to the plaintiff Ambika Prasad in course of 
a partition in the family. It is not now in dispute between the 
parties that, so far as*the ownership of the land in dispute is con- 
cerned, it is with the plaintiff. 

It will appear from the documents already referred to that if 
the arrangement embodied therein and arrived at between Dwarka 
Prasad and Jwala Prasad or his representative on the one side and 
Safdar Ali on the other be legally enforcible, the plaintiffs suit 
is, to say the least of it, premature. The plaintiff disregards all 
the agreements, evidenced by or implied in these documents, in , 
so far as they entitle Safdar to retain possession for the full term Y 
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reserved thereby, on the ground that the stipulation barring eject- 
ment. during certain periods, not being embodied in a duly re- 
i lease, as distinct from ‘qabuliyat’, is inadmissible in evi- 
dence. On that allegation the plaintiff claims to be entitled to 


treat Safdar Ali as a tenant-at-will from month to month liable 


to be ejected on 15 days’ notice. ' Accordingly he served a notice, 
dated May 12, 1926, on the defendant calling upon him to vacate 
the premises by the 1st of the month following. 

On the defendant failing to vacate the ia in dispute the 
plaintiff instituted suit No. 311 of 1926 for ejectment of Safdar 
Ali, treating the latter as tenant-at-will. «Ihe defendant resisted 


~ the suit, claiming protection from ejectment and basing his right 


on the documents already referred to by us. The court of first 
instance dismissed the suit holding that the notice, dated May 12, 
1926, was invalid and that the plaintiff was, therefore, not en- 
titled to eject’ the defendant. On appeal by the plaintiff the 
learned District Judge decreed the suit so far as Dwarka Prasad’s 
share of the land was concerned, and dismissed it as regards Jwala 
Prasad’s half share. ‘The distinction made by the learned District 
Judge between the two halves of the land in dispute rests on the 
ground that it is held under two engagements: (1) from Jwala 
Prasad under receipt dated September 1, 1910, and (2) from Mst. 
Ketki under the lease dated August 8, 1925, and that the notice 
dated May 12, 1926 expiring at the end of- the month and re- 
quiring the defendant to vacate, is 2 good notice as regards the 
first but not as regards the second as the 15 days -within which 
the defendant was called upon to vacate did not expire with the 
end of the tenancy in the latter case. Second appeal Nò. 1263 
of 1927 is the defendant’s appeal from the decree of the learned 
District Judge. The plaintiff acquiesced-in the decree and issued 
a fresh notice on May 23, 1927 requiring the defendant to vacate 
on June 7, 1927, which is the end of the month of the tenancy, 
assuming a monthly tenancy was created by the lease dated Au- 


-gust 8, 1925. ‘This suit was dismissed by both the lower courts. 


The learned Subordinate Judge who heard the appeal from the - 
decree of the trial court held thatthe plaintiff was precluded from 
disregarding the term of 11 years by’the rule of equitable estoppel, 
that the defendant’s possession was that of a licensee who was en- 
titled to retain possession for the full term’of 11 years for which 
he paid rent and that, assuming that he is a lessee, he could not 
be considered to be a monthly tenant liable to ejectment by 15 
days’ notice but that he should be considered to be a year to year 
tenant and six months’ notice, as required by Section 106 of the 
Transfer of Property Act was necessary. The plaintiff has pre- 
ferred second appeal No. 6 of 1929 from the decree of the learned 
Subordinate Judge. It has been argued by the learned advocate 
for the plaintiff that a year to year tenancy or that for a term 
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exceeding one year or reserving a yearly rent can -be created only Gm 
by a registered lease and that a ‘qabuliyat’ executed by the tenant Isso 
alone cannot be regarded as equivalent to such a lease: Reference -—- 
is made to Section 107 of the Transfer of Property Act. What- Srpan Au 
ever differences of opinion migit have existed before as regards Aumai Pra- 
the second proposition, the question is now concluded, se far, at so Dusz 
any rate, as this Bench is concerned, by Kedar Nath v’ Shanker 7 
LaP in which it was held by a Division Bench of this Court that: atllab, J. 

a registered ‘qabuliyat’? executed by the person occupying the 

premises and accepted by tke person owning the premises is not 

. sufficient to bestow a title upon the person occupying the pre- 

mises and can ‘in no way be considered a lease, as defined in Sec- 

tion 105 of Act IV of 1882. 
We must, therefore, accept the position insisted on by the plaintiff, 
viz., that the defendant cannot rely on ány document which can 
amount to a lease and which may be admissible in evidence to es-~ 
tablish his claim to retain possession of the land for a period exceed- 
ing one year from the date of the ‘qabuliyat’ dated October 18, 
1916 as regards one half and the lease dated August 8, 1925 as re- 
gards the other half. 

If the case had to be decided solely on the question of the 
existence of a tenancy for a term which- did not expire before the 
institution of the suit, the plaintiff's claim to eject could not be 
resisted by the defendant relying on the transaction ending in the 
execution of the documents to which we have referred. There is, 
however, an important agreement by the plaintiff’s predecessor-in- 
interest implied in their acceptance of rent advanced for 11 years 
which did not expire before the institution of the suit. Such an 
agreement amounts to a personal obligation to refrain from eject- 
ing the defendant during the term for which rent was accepted. 

Such- implied agreement cannot be considered to be part of any 
transaction of lease. It should be borne in miind that the posses- 
sion of the defendant dates back to a time before the execution of 
the ‘raiyatnamah’, dated Novem>er 12, 1894, executed by Safdar 
Ali in favour of Dwarka Prasad and Jwala Prasad, then repre- 
sented by their guardian, Mst. Lalmati. The unregistered lease, 
dated August 8, 1925, and the ‘qabuliyat’, dated October 18, 1916, 
being wholly inadmissible in evidence, the position of the parties 
is not referable to anf document creating a relationship of lessor 
and lessee. The ‘raiyatnamah’ above referred: to does not, in our 
opinion, create any tenancy. It amounts to no more than a per- 
‘mission to Safdar Ali to contihue to occupy the premises. We do 
not know the terms on which Safdar Ali had been first let into 
possession. The implied agreement which must be inferred from 
the receipt of payment in congderation of which the plaintiff’s 
predecessor-in-interest agreed not to eject the person making such 
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payments for a certain length of time is of a personal character 
binding on the conscience of the recipient and his representatives 
other than bona fide transferees for consideration. Such a cove- 
nant is not part and parcel of any lease and is not affected by the 


. law of registration or Sections 105 to 107 of the Transfer of Pro- 


perty Act. The principle underlying the decision of the Judicial 
Committee in Subremenian Chettier v. Arunachalam Chettiar’, 
appears to us to be quite applicable to the present case. It was 
held by their Lordships of the Privy Council that 


an agreement to pay Rs.500 a month to a lessee in consideration 
of receiving: from him a permanent lease of portions of his za- 
mindari, which agreement was come to before but reduced to 
writing after, the execution of the lease was not affected by Sec- 
tion 92 of the Evidence Act, nor required registration either un- 
der the Registration Act, Section 17 or the Transfer of Property 
Act, Section 107. It was not inconsistent with the lease, its pro- 
visions formed no part of the holding under the lease, the pay- 
ment bargained for was no charge on the property and it was 
not rent or recoverable as rent but a mere personal obligation 
collateral to the lease. 
There can be no question of any inconsistency between the im- 
plied covenant to which we are disposed to give effect, as we have 
found the ‘qabuliyat’ and the lease executed by the plaintiff’s pre- 
decessor to be inadmissible in evidence. The ‘raiyatnamah’ of 1894, 
as already mentioned, is not a lease or an instrument creating a te- 
nancy. The covenant is not a charge on the land in dispute. 
Whether the covenant relates to a periodical payment to be made 
by a lessee to the lessor in addition to the rent or it relates to the 
time during which the lessor is to refrain from ejecting the lessee, 
as in the case before us, the principle underlying it is the same. 
In either case, it is a collateral obligation and not a stipulation 
forming an integral part of a lease which is sought to be enforced. 
We see no moral or legal objection to a promise of this kind be- 
ing enforced against the maker thereof or against those claiming 
under him, not being persons against whom the personal obliga- 
tion of the promisor cannot be enfor 
In the view of the case that we have taken, we allow second 
appeal No. 1263 of 1927 and dismiss second appeal No. 6 of 1929, 
dismissing the plaintiff’s suits which gave rise to these two appeals, 
with costs throughout. 
2L L R..25 Mad. 603 
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NATWAR ‘(Plasntiff) 
Versus 
LOI AND OTHERS Dinden 
Wil—Construction of —Malik ordixarily imports full ownersbtp—Effect 


should be given to the testator’s intention disclosed by the snembi- 
guons lenguage occurring in the will. 


One A, who had no male issue, bequeathed his entire property, 
by a will, to B, (widow of his predeceased son) far life, with re- 
mainder to his daughters C, D and E. The will further provided 
that in case, on death of B, any of his daughters be found to have 
predeceased leaving a son, such son would take the share of his 
mother; otherwise her share would devolve on her surviving sisters. 
Subsequently there was a partition between A and some members 
of his family, by which certain properties were assigned to A, 
who added a testamentary clause to the deed in respect of what 
he received under the deed of partition. B was given half of A’s 
property, the other half being devised to his three daughters who 
were also declared entitled to succeed to B’s half on her death. The 
relevant part of the clause in question was as follows:—“My three 
dgughters shall be the owners of my immovable property ‘situate 
in Muttra after B’s death. As regards my birt jajmani and the 
property appertaining thereto, my daughters shall be owners of 
half and the remaining half would be taken by the second party 
to this document and after the death of any of my daughters 
the legal heirs shall be the owners but in respect of my movable 
property situate in Muttra, birt jajmani rights and the property 
Appertaining thereto which I may leave, no one will have the power 
to make a transfer of any kind.” 

Held: (1) that the devise contained in the deed of partition su- 
perseded the will, and 

(2) that the daughters of A, took as tenants in common, each 
having a heritable estate descendible on her heirs according to 
Hindu Law, and the restraint on alienation imposed on the im- 
mediate legatees and their heirs was repugnant to the absolute es- 
tate given by the use of the word ‘malik’. 

_ Meaning of the word ‘malik’ discussed. Thakur Heriber Baksh 
v. Thakur Uman Pershed, I. L. R. 14 Cal. 296 referred to. 

In construing 2 will the plain and natural meaning of language 
should not be departed from to give effect to a supposed inten- 
tion on the assumption that the testator used it in a peculiar sense, 
and not in a sense consonant with the personal law. Menindra 
Chendra Nandi-v. Durga Prasad Singh, 15 A. L. J. R. 432 (P.c.) 
relied on. 


SECOND APPEAL from a decree of E. BENNET Esq., District 
Judge of Agra, confirming a decree of Mr. P. K. Ray, Subordinate 
Judge of Muttra. 
ne - ` *§, A. 1618 of 1927 
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Narain Prasad Asthana for the appellant. 

Uma Shenker Bajpai for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—The property in suit except hundis for 
Rs.3,600 as to which there is dispute, admittedly belonged to one 
Dangal Who had no male issue. He had, however, three daughters 
one of whom Mst. Laltia was married to the plaintiff appellant. 


_ All the three daughters survived Dangal. 


On March 19, 1903, Dangal executed a will bequeathing his 
entire property to Mst. Kalawati, the widow of his predeceased 
son, for life, with remainder to his three daughters, Mst. Loi, de- 
fendant No. 1, Mst. Lukyan, defendant No. 2 and Mst. Laltia, 
the plaintiff's wife, since deceased, in equal shares. The will also 
provides that in case, on the death of Mst. Kalawati, any of his 
daughters be found to have predeceased leaving a son, such son 
would take the share of his mother, otherwise her share would 
devolve on her surviving sisters. 

Subsequently on April 30, 1906, there was a partition bet- 
ween Dangal and some members of his family by which certain 
properties were assigned to Dangal, who added a testamentary 
clause to the deed in respect of what he received under the deed 
of partition. The devise contained in the deed of partition ad- 


` mittedly supersedes the will, dated March 19, 1903, Mst. Kalawati 


(the widow of the predeceased son) is given half of Dangal’s pro- 
perty, the other half being devised to his three daughters, who 
are also declared entitled to succeed to Mst. Kalawati’s half on her 
death. The parties are at variance as regards the interpretation 
to be placed upon the aforesaid clause, which is the main question 
calling for a decision in this appeal. 

Dangal died some time after the deed of partition already 
referred to. It does not appear whether Mst. Kalawati survived 
Dangal. Whether she did or not, there is no dispute that all the 
three daughters of Dangal survived her so as to entitle them to 
the entire estate obtained by Dangal under the deed of partition. 
Musammat Laltia died afterwards (the exact date of her death 
does not appear and is not material) leaving no issue. Plaintiff 
Natwar is her husband and claims to be hersheir in respect of the 
property, which she got under the testamentary clause in the deed 
of partition. The plaintiff’s case is that the interest acquired by 
his deceased wife under her father’s devise was a heritable estate 
and that he is entitled to succeed to it in preference to her sur- 
viving sisters. The contesting defendants are Mst. Loi and Mst. 
Lukyan, the two surviving daughters of Dangal. ‘They deny the 
plaintiff’s right to succeed to the interest of his deceased wife, on 
the allegation that, in accordance with the’ proper interpretation 
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o be pored upon the tiarna daie occurrine in‘ he ded 
of partition, Mst. Laltia’s interest would devolve upon them by 
survivorship. r 

One of the properties in dispute is a hundi for Rs.3,600 as 


to which the dispute was whether it formed part of Dangal’s es-. 


tate. Both the lower courts have found that it did npt. The 
decision of that question of fact turned on evidence wħich satis- 
fied the courts below that the hundi in question, which is ex facie 
in favour of-Girraj, did not form part of the estate of Dangal. 
The finding being one of fact cannot be reopened on second ap- 
peal. Under these circumstances we need not further advert to 
this part of the case. 

As regards the rest of the property in dispute consisting of 
two houses and a shop in Muttra, both the lower courts have held 
that the plaintiff is not entitled to succeed to the interests of his 
deceased wife having regard to the intention of the testator as 
disclosed by the terms of the devise contained in the deed of parti- 
tion. Accordingly they dismissed the plaintiff’s suit. 

It has been contended in second appeal before us that the 
courts below have misinterpreted the clause on which the right 
decision of the case depends. We have already indicated generally 
the purport of the clause under which the parties claim a right 
to the property in dispute. It is, however, necessary to state pre- 
cisely the words in which the devise is couched before we proceed 
to interpret it and deal with the contentions put forward on be- 
half of the parties before us. The relevant part of the clause in 
question is as follows:— 

My three daughters shall be the owners (malik) of my im- 
movable property situate in Muttra after the death of Mst. Kala- 
wati. As regards my birt jajmani and the property appertaining 
thereto, my daughters shall be the owners (malik) of half and the 
remaining half would be taken by the second party to this docu- 
ment (this refers to members of his family other than his daughters 
or Mst. Kalawati) . . - and after the death of any of my 
daughters the legal heirs (wurasa-i-qanuni) shall be the owners 
(Malik), but in respect of my immovable property situate in Mut- 
tra, ‘birt jajmani’ rights and the property appertaining thereto, 
which I may leave, no one will have the power to make a transfer 
of any kind. , 

It is contended on behalf of the defendants that the above 
clause should be construed with due regard to the notions of a 
Hindu, as Dangal was, and that he would naturally wish his 
a ters to take such estate in the property bequeathed by him 

ey would have taken under the ordinary Hindu Law, which 
Saks the interest of one of the daughters descendible on the sur- 
_ vivors to the exclusion of her personal heirs. In other words, it 
is argued that the three daughters took no more than a joint estate 

175 g 
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in the property bequeathed to them, so that on the death of any 
one of them her interest would survive to the remaining daughters. 
This interpretation militates against*the clear provision that in 
case of the death of any one of the daughters the heirs of the de- 
ceased will succeed to her interest. It could not have been the 
intentiog of the testator, having regard to the words used by him, 
that sistets should be her heirs. 


It is suggested that the daughters were not given an absolute 
interest by the devise contained in the deed of partition, the word 
‘malik’ being controlled by the limitation as regards er of trans- 
fer to be found at the end of the clause. It shoul: borea be 
noticed that the restraint on alienation has reference not only to 
the daughters but to all succeeding heirs, and includes the case of 
male holders after the death of all the daughters, - That each 
daughter takes a heritable estate is made clear in a preceding part 
of the clause. In substance it provides that each of the testator’s 
daughters should take a heritable estate but none of them or their 
heirs shall have power to transfer. Ordinarily, the word ‘malik’ 
imports full ownership; but having regard to the context and the 
setting in which that word occurs it may denote a life-estate. 
Where, however, the will expressly states that the interest given to 
the ‘malik’ is descendible on his or her heirs, no question of life- 
estate can arise. In Thakur Harihar Baksh v. Thakur Uman Per- 
shad", their Lordships of the Privy Council expressed the opinion 
that the use of the words ‘naslan bad naslan’ in a document con- 
clusively indicates that an absolute interest was conferred. In the 
document which their Lordships had to construe power of. trans- 
fer had not been expressly given and the contention was that the 
estate conferred by it was not an absolute one. Their Lordships 
seem to be of opinion that where an estate of inheritance is con- 
ferred by a deed, it must be taken to be full ownership. In that 
view the restraint on alienation can only be regarded as repugnant 
to the absolute estate previously given by the use of the word 
‘malik’ and by declaring it to be heritable, being imposed not only 
on the immediate legatees but also on their heirs including the 
ultimate male holder, who ex bypothesi is to take an absolute 
estate. 

The learned District Judge has adopted a somewhat different 
line of reasoning than that of the learned advocate for the appel- 
lant. He observes:— . 

In Hindu Law as regards property which has been given by a 
father to a daughter the sister is not 2 legal heir but after the 
father and mother and other heirs are exhausted the husband is 
a legal heir. Therefore, strictly accordingly to Hindu Law if 
there was no provision the plaintiff would be heir to the share 
of Mst. Laltia; but the question is did Dangal intend by the words . 

IL L. R. 14 Cal 296 at 307 
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‘legal heir’ that the plaintiff should inherit or that his remaining 
daughters should inherit. It does not appear to me at all probable 
that Dangal was an expert on Hindu Law. In his view and in 
the ordinary view a sister would be more correctly described as 
a legal heir of a deceased sister rather than the husband. This 
construction is supported by the fact that in an earlier docu- 
ment, a will dated March 19, 1903, Dangal made special provision 
that on the death of any daughter her son would take the share 
and if she died without issue (la wald), the other daughters would 
take her share. Tt does not seem to me at all probable that Dangal 


1903 and 1906 . . I consider, therefore, . that the 
daughters should take jointly and not as tenants-in-common. 

According to the testator’s intention as expressed by the will 
of March 19, 1903, on the death of any daughter’ the surviving 
daughters would not necessarily succeed to her interest on the 
supposition that they were joint tenants and not tenants in com- 
mon, because if any of them leaves a son he is to take his mother’s 
interest as her heir. If, therefore, the will of March 19, 1903 be 
taken as indicative of the testatcr’s intention at the time he exe- 
cuted the deed of partition, the expression “legal heirs” would 
include one class of heirs, viz., her male issues. There is no rea- 
son why the word which is of sufficient amplitude to include all 
heirs should be confined to sons only. The learned District Judge 
has inferred the intention of the testator not from the words used 
in the clause in question but from the terms of the earlier will 
of 1903, the probable extent of his knowledge of Hindu Law, 
and the supposed popular notion that a sister is an heir to the ex- 
clusion “of the husband. We think that the plain meaning of 
the words used in the will cannot be controlled by inference to 
be drawn from extrinsic circumstances. As was pointed out by 
their Lordships in Menindra Chandra Nendi ~v. Durga Prasad 
Singh 

in construing the terms of a deed the evidence of the intention 
of the parties thereto is inadmissible; the question is not what the 
parties may have intended, but what is the meaning of the words 
which they used. 
Primarily, therefore, effect should be given to the testator’s inten- 
tion disclosed by the unambiguous language occurring in the will. 
The plain and natural meaning of such language d not be de- 
parted from to give effect to a supposed intention of the testator 
on the assumption that he used it in a peculiar sense, and not in a 
sense consonant with the personal law. . 

Having considered the language employed in the testamentary 
clause in question, the contentions of the ies and the view of 
the lower appellate court, we are clearly of opinion that the three 
daughters of Dangal took as tenants in common, each having a 
heritable estate descendible on her heirs according to Hindu Law. 
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Qr It is not disputed that a sister is not an heir according to tnat law 

i930 ín preference to the husband of the deceased. This being so, the 

— plaintiff's claim should be decreed in respect of the shop and the 
Narw4x two houses detailed at foot of the plaint. 

Lor In the result we allow this appeal and decree the plintiff’s 
Numar. suit as regards the immovable property aforesaid. As both the 
lab, J. parties have partially succeeded, we direct the parties to pay their 

* own costs throughout. 
Appeal allowed 


Mis ALJ. R 432 


THE CO-OPERATIVE COMPANY LIMITED, 
SAHARANPUR (Defendant) 
versus 
BHAGWAN DAS AND CO. (Plaintiff)* 
Se. J. Compeny—Compeny with limited liability undertaking to sell sheres 
Ur LAT, J. of a sbere- —Portion of Managing Director—Benefit obtained 
by bim as fruit of sale must go to the owner of sheres—Compeny— 
Sale of sheres—In the absence of a contract to the comtrery e per- 
chaser is entitled to dividends declared after purchase. 
‘~ Where a company with a limited liability undertakes to sell the 
shares belonging to one of its share-holders, the position of its 
Managing Director in negotiating and completing the sale is clearly 
one of a fiduciary character. any advantage is obtained by the 
Managing Director as the fruit of the sale, whether the ‘purchase 
is made in his name or in the name of his minor sons, the benefit 
must go to the owner of the shares. 
Ordinarily and in the absence of a contract to the contrary, a 
of shares is entitled to all the dividends which may 
ve been declared after the date of purchase. Bleck v. Homer- 
sham, 4 Ex. Div. 24 referred to. 
SECOND APPEAL from a decree of J. N. Dæsrar Eso., Addi- | 
tional Subordinate Judge of Saharanpur, confirming a decree of 
Basu DwiysEnpra Natu Ray, City Munsif. 
Narain Prasad Asthana for the appellant. 
G. S. Pathek for the respondent. 
The judgment of the Court was delivered by 
Sen, J. SEN, J.—This is an appeal by the defendant from the judg- 
ment and decree of the learned Additional Subordinate Judge of 
Saharanpur affirming the decree of the City Munsif in a suit for 
recovery of dividends on certain shares with interest. 
The plaintiff claimed a decree for Rs.1,050 principal and 
3 *S. A. 727 of 1927 e 
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Rs.34 interest against the defendant Company. 

Messrs. Bhagwan Das and Co. owned 7 shares in the Co-opera- 
tive Company Limited. .Lala Nemidas is the banking and ma- 
naging proprietor of the plaintiff firm. Dr. Brijbehari Lal is the 
Managing Director of the defendant Company. The financial 
year of the defendant Company begins with April 1, and ghds with 
March 31, of the following year. 


i On or about April 13, 1925, Lala Nemidas intimated to the 

defendant Company that he was desirous of selling bis 7 shares. 
He constituted the defendant Ccmpany as his agent for selling the 
same. The Company could have refused to take up this business 


and could well have asked the plaintiff to sell the shares without ` 


the mediation of the Co-operative Company Limited or its Ma- 
naging Director. The Company however agreed to act for the 
plaintiff and to negotiate and complete the sale. 


The plaintiff alleges that he authorised the sale of the shares 
only but not the dividends on che shares which had accrued due 
for the financial year ending with March 31, 1925. The plaint- 
iff avers that the defendant was cognizant of these terms and had 
agreed to sell the shares upon those terms. 


The power of the Managing Director of the defendant Com- 
pany are not clear from the pepers on the record. Neither the 
. articles nor the Memorandum of Association has been produced 
in this case. 

In the negotiation between the parties, Dr. Brijbehari Lal re- 
presented the defendant Company. He does not appear to have 
ever been approached in his personal capacity. Indeed, the iden- 
tity of Dr. Brijbehari Lal with the Co-operative Company Li- 
mited has not been denied in the course of the suit. The two are 
indissolubly conected and intermixed. This identity has not been 
either repudiated or even controverted by the defendant in the 
courts below. 


The shares in question have been purchased by the minor 
sons of Dr. Brijbehari Lal. This matter however was studiously 
withheld from the plaintiff. Where a Company with a limited 
liability undertakes to sell the skares belonging to one of its share- 
holders, the position df its Managing Director in negotiating and 
completin es sale is clearly one of a fiduciary character. Ut- 
most mod faith should be expected and should be insisted upon in 
transactions of this description. If any advantage was obtained 
by the Managing Director as the fruit of the sale, whether the 
purchase was made in his name, or in the name of his minor sons, 
the benefit must go to the owrer of the shares. The suit, how- 
ever, is not directed against Dr. Brijbehari Lal and no decree has 


been passed agajnst him. 
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Cre. On April 22, 1925, the defendant sent to the plaintiff a 

1930 cheque for-Rs.2,800 as the price of the 7 shares sold. The divi- 

— dend of the shares had not been declared by that time. The 
Co-ovm- dividend was declared on July 20, 1925. 


ATIVE Co. 
Lo. Sama- It may be noticed here that although the transaction was 
MNPO between’ business people, the entire contract between the parties 
Braawan Das Was not reduced to writing. The terms of the negotiations, which 
anD Coe ultimately matured into the contract had to be collected partly 
Sen, 7. from the deposition of Babu Nemidas and partly from certain 
letters which are on the file. Babu Nemidas was positive that he 
had authorised the sale of the shares but not the dividends thereon. 
He has been believed by the courts below. The letters referred to 
above are corroborative. 
On July 10, 1925 Dr. Brijbehari Lal wrote to the plaintiff 
as follows:— 

With reference to your letter No. 6909, dated July 8, 1925, 
we beg to inform you that no dividend has been declared and the 
matter of the dividend will be decided by the Company in its ge- 
neral meeting to be held on the 20th instant. If any dividend 
is declared for the year 1924 to 1925 then it will be sent to you. 

After purchasing the shares in the names of his minor sons, 
Dr. Brijbebari Lal appears to have been very active and sedulous in 
devising means and projects with a view to appropriate the divi- 
dend himself and to deprive the plaintiff of the same. The first 
step taken was to ignore the letter dated July 10, 1925. When 
the plaintiff asked for the payment of the dividend he was told 
that the matter was to be determined by a reference to the Re- 
gistrar of the Joint Stock Companies. It is difficult to under- 
stand how the Registrar of the Joint Stock Companies could be 
treated as an arbitor in the matter between the plaintiff and the 
defendant as regards the claims to the dividend on the shares sold. 


The next step taken was to refer the matter to a general meet- 
ing of the share-holders. The plaintiff had already sold his shares 
and was no longer a share-holder. Behind his back, a resolution 
was passed that the purchaser and not Babu Nemidas was entitled 
to the dividends in controversy. This resolution of the share- 
holders could not override the contract between the parties. 


' Lastly, it was urged that the shares wert sold unconditionally 
on April 13, 1925 without any reservation in favour of Lala Ne- 
midas as regards the right to the dividends. This document dated | 
April 13, 1925 was not a formal instrument and did not contain 
the terms of the entire contract. There was nothing to preclude 
the plaintiff from showing that some additional supplementary 
agreement had been arrived at contemporaneously with the prin- 
cipal one, the terms of some of which were set out in the etter 
dated April 13, 1925. 
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The point was vigorously a-gued that it was not within the 
competence of the trial court to let in oral evidence deviating from 
the terms contained in the lette- above mentioned. It was con- 
tended that the statement of Babu Nemidas that there was 2 con- 
tract to sell the shares but not the dividends ought to have been 
ruled out as inadmissible in evidence. Where there is a decument 
in writing which does not contsin the entire agreement between 
the parties but embodies only some of the conditions, oral evidence 
to prove certain other terms wnich had been agreed upon and 
which are not inconsistent with the written instrument is clearly 
admissable in evidence. The trial court therefore was justified in 
admitting evidence to prove the terms of the original contract 
and the oral evidence so admitted was not in contravention of 
Section 91 of the Indian Evidence Act. j 

The concurrent findings of the courts below are against the 
defendant-appellant. It has been definitely found that the plain- 
tiff authorised the sale of the sheres but not the dividends of the 
same which had already fallen due. 

It is contended however that as a matter of law, the sale of 
the share necessarily involves the sale of the dividends which had 
already fallen due. This appears to us to be too wide a proposition 
which lacks the support of either principle authority. 

Both, in this country, and zt the Stock Exchange, the price 
of shares is subject to constant fluctuation. In this rise and fall, 
one of the determining factors in fixing the price of the shares is 
that dividend is taken into account and treated as an integral part 
of the sRares sold. There can however be no legal bar to a contract 
to sell the shares only to the exclusion of the dividends which had 
already become payable. We have no doubt that ordinarily and 
in the absence of a contract to the contrary, a purchaser of shares 
is entitled to all the dividends, which may have been declared 
after the date of the purchase. The general rule, however, ma 
be modified by a special: stipulation. In Bleck v. Homershem, 
the facts were that on August 1, certain shares of a Company 
were sold by auction and a depost was paid. The transfers were 
signed on August 29. The conditions of sale were silent as to the 
dividends. On August 24 a dividend was declared in respect of 
a period antecedent tothe sale by auction. It was held that the 
dividend belonged to the purchaser. Kelly, C.B. was of opinion 
that the completion of sale had -elation back to the time when 
the contract was made, which vested from the moment the right 
to that share in the purchaser. Cleasby, C.B. also took the same 
view but his opinion was founded principally upon this reason 
that the value of the shares ivanabl fell immediately after the 
payment of the dividend:— 
> [1878] 4 Ex. Div. 24 
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(d 
Gru. The purchaser bought at the value before dividend and if he 
ee does not receive it, he will be paying so mych more for his share 
than he bargained for. 
pata Dr. Brijbehari Lal had bargained for the purchase of the shares 


Lm, gam- to the exclusion of the dividends due thereon. There is nothing 
nineu in law to preclude a share-holder from selling the shares only and 
Rite os reserving the dividends to himself. Where shares are sold, no 
ano Co, matter whether by private treaty or by public sale and it is defi- 
ey nitely understood that the shares and not the dividends ‘on the 
- shares are the subject of bargain, the purchaser cannot deprive 
the original owner of his right to the dividend of a period anterior 
to the sale, even though the dividend may have been declared sub- 

sequent to the date of the purchase. 


The defendant Company therefore had no right either to with- 
hold the payment of the dividend from the plaintiff or to pay 
the same to the purchaser. 


We are clearly of opinion that the plaintiff’s claim was rightly 
decreed. 
We dismiss this appeal with costs. 
Appeal dismissed 


|3 


NOOR MUHAMMAD (Judgment-debtor) 
1930 verses 


May 29 MAHMUD KHAN FAYAZ KHAN AND ANOTHER 
EN (Opposite parties) * i 
Bor, J. Civil Procedure Code (V of 1908), Sec. 11—Decision bebind the back 
of judgment-debtor witbout notice to him is not res judicata— 
Lemitation Act, Sec. 3—Executlon court bownd to determine ques- 
tion of limitation. 

A matter decided behind the back of the judgment-debtor 
without notice to him may well have been decided in accord- 
ance with law, but it cannot be held to be res judicata. 

By Sec. 3 Limitation Act any court having an application for 
execution made to it must sse motu determine Ba ier of 
limitation. Remu Rei v. Dayal Singh, L L. R. 16 390 and 
Hussin Abmad v. Seju Mobemmad, I. L. R. 15 Bom. 28 re- 
ferred to. Kalepalls Rejitegiripethy v. Kalepalli Bhaveni, I L. 
R. 47 Mad. 641 distinguished. 

Cw Revision from an order of Basu Kati Das BANERJI, 
Judge of Small Causes Court, Allahabad. 


Zamirulbag for the applicant. 
Gajadhbar Prasad Bhargava for the opposite parties. 
° * Civ. Rev. 39 of 1930 


y 
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The following judgment was delivered by 

Boys, J.—This is the judgment-debtors’ application in revi- 
sion of an order of a court to which a small causes court decree 
had been transferred for execution rejecting an objection by the 
judgment-debtor that the application for execution was barred 
by limitation, the rejection being found on the view,that the 
question of limitation had already been decided and was there- 
fore res judicata. The judgment-debtor contends that though 
the question of limitation was decided by the court transferring 
the that decision was not res judicata. 

The facts are as follows:— 

On April 27, 1922, the decree-holder, respondent here, ob- 
tained a simple money decree. On July 18, 1924, he a plied 
for transfer of the decree for execution to Allahabad, but dived 
that application to-be dismissec in default. On May 23, 1928, 
the decree-holder certified to the court a payment in part dis- 
charge of the decree. On December 19, 1928, the decree-holder 
applied for transfer of his decree to Allahabad to enable him to 
execute for the balance against property of the judgment-debtor 
situated in Allahabad. It is the order on this application that has 
been held to constitute the question of limitation res judicete, 
and in my view wrongly held. Upon receipt of this application 
che Munsarim of the Court detailed certain of the preliminary 
history of the case and expressed some doubts as to whether the 
application was not beyond time, but the learned Judge of the 
court of small causes upon that report recorded a brief order 
that the application was “within time” and ordered the transfer 
as asked for. The order as to limitation and the order as to 
transfer were made without notice to the judgment-debtor. On 
March.12, 1929, the decree-holder applied to the Allahabad Court 
for execution, and on May 22, 1929, the judgment-debtor filed 
an objection that the application was barred by limitation. The 
learned Judge of the court of small causes dismissed this ob- 
jection saying: 

The decree under execution has been received from the small 

` causes court, Agra, and before that court the question as to 

limitation arose. That court decided that the execution peti- 

tion is within time. The questian as to limitation being thus 

once decided between the parties it cannot be re-opened subse- 
quently in another court. 

This was in fact a finding that the question of limitation was 

res judicata. 

In this I cannot agree. A matter decided behind the back 
of the judgment-debtor without notice to him may well have 
been decided in accordance with law, but it cannot be held to be 
res judicata. For the respondent decree-holder it is contended 
that the case should not be sent back to the lower court to decide 
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the question of limitation because that court, as it is contended, 
would have no jurisdiction to decide the question and any such 
question must be decided by the court which passed the decree. 
In support of this proposition I have been referred to certain 
cases, but in my view none of them is in point. It was held in 
Ramu Rai v. Dayal Singh’ that the court which passed the decree 
had powêr to decide a question of limitation. But there was no 
finding that a court receiving the decree and having an applica- 
tion for execution made to it had no power in any circumstances 
to decide that question of limitation. I have been also referred 
to Kalepalli Rajitagiripathy v. Kalepalli Bhavan. "That case, 
however, is clearly distinguishable, for notice had been given to 
the judgment-debtor and the matter could therefore be held to 
be res judicatz. The decision reported in Husein Abmad v. 
Saju Mobemmad’, so far as it is applicable, is rather against 
the respondent than otherwise. But it is a judgment of a few 
lines and the facts are not apparent in their entirety. The answer 
to the question of the court’s jurisdiction appears to me to be 
found in Section 3 of the Limitation Act. It is admitted in this 
case that no application for execution was made to the court 


passing the decree but merely an application for transfer of the 
decree. But even had it been otherwise, we have clearly an appli- 
cation for execution made to the receiving court at Allahabad, 
and by Section 3 of the Limitation Act any court having an 
application made to it must suo motu determine the question 
of limitation. The answer to that question may be easy or it 
may be difficult, but it is manifest that it has not merely power 
but a duty to determine the question. 


I, therefore, set aside the order of the lower court and 
return the case to that court to decide the objection of the judg- 


_ ment-debtor. Costs of this revision will abide the result. 


Case remanded 
1. L. R. 16 ALL 390 L L R. 47 Mad. 641 
L L R. 15 Bom. 28 


MANI RAM MISRA (Plaintiff) 
versus Š 
PURSHOTAM LAL AND ANOTHER (Defendenis)* 


Contract Act (IX of 1872), Sec. 17 and Sec. 23—Contract to A refused 


—Agreement between A ond B that B should secure contract for A 
by putting himself forward as the real comtractor—Agreemené void. 
The plaintiff, to whom a railway company had refused to grant 

any contracts, entered into an agreement with the defendant that 
the defendant should put himself forward as the applicant for 


*F. A. 60 of 1927 ` ° 
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the contracts, and when the same was secured he would serve for 
a pay the plaintiff, the real contractor, beld, that the object of 

agreement was to commit ‘fraud’ as defined in Sec. 17 and 
the agreement was therefore void under Sec. 23. Sebeb Rem v. 
Nager Mel, [1884] P. R. No. 63 and Begbie v. Phosphate Sewage 
Co., Lid., 1 Q. B. D. 679 relied on. Nazsralli Sayed Imam v. 
Babømiys Dureyotimsbs, I. L. R. 40 Bom. 64 not follgwed. 

First APPEAL from a decree of Mr. HANUMAN Prasan VER- 
MA, Additional Subordinate Judge of Benares. 

B. E. O’Conor and Ram Nama Prasad for the appellant. 

Peary Lal Benerji and Kalindi Prased for the respondents. 

The judgment of the Court was delivered by 

Muxerji, J.—The plaintiff in the court below js appellant be- 
fore us. He sued the respondents for a declaration that he the 
plaintiff was the person who held a particular set of contracts ob- 
tained from the Railway Company, that the defendants worked 
as the plaintiff's servants and that all the profits received by the 
carrying out of the contract ought to go to the plaintiff. He sued 
for accounts besides for declaration. 

The plaintiff alleged in the plaint that he used to take con- 
tracts from the Railway Company, but for certain reasons the Rail- 
way Company refused to granz him any further contract. In 
order to secure further contracts from the Railway Company he 
agreed with the defendants that the defendant No. 1 would put 
himself forward as the applicant for the contracts and when the 
same were secured the defendant No. 1 and the defendant No. 2 
would ‘serve for a pay the plaintiff, the real contractor. 


The defence to the suit was two-fold. One was that the 
plaintiff's case was not true and the defendants were the real con- 
tractors, and, secondly, the agreement alleged by the plaintiff 
was void under Section 23 of the Contract Act. 

The learned Subordinate Judge gave effect to both the pleas. 
He held that on evidence the plaintiff had failed to make out his 

-case and that the ent set up by the plaintiff was void under 
the provisions of the Contract Act. 

In this appeal we have heard the point of law raised by the 
defendants and we are of opinian that it succeeds. In the result 
-we have decided not to hear the case on the facts. 

Section 23 of the Contract Act reads as follows:— 

The consideration or object of an agreement is lawful unless 
: it is fraudulent : 
The question is whether the a ent set up by the plaintiff had 
for its object something which was fraudulent in its nature and, 
therefore, the contract could not be enforced at the instance of the 
plaintiff. 


Mukerh, J. 
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On the admitted facts the plaintiff was refused contracts and, 
if it was known to the Railway authorities that the plaintiff was 
the person who was offering himself for the contracts, he would 
not have been accepted. In order therefore to secure the con- 
tracts the plaintiff put forward the defendant No. 1 as the real 
contractor. In doing this the plaintiff committed “fraud” on the 
Railway Company as defined in Section 17 of the Indian Contract 


. {Act. There the word “fraud” is defined as meaning and includ- 


ing any of the acts mentioned there committed by a party to a 
contract. One of the acts is 
the suggestion as to a fact of that which is not true by one who 
does not believe it to be true. 

Here the suggestion was made by the defendant No. 1 to the Rail- 
way Company*that he was the real contractor and not the plaint- 
iff, who was not acceptable to the Railway Company. The object 
of the agreement between the parties therefore was that a sugges- 
tion might be made to the Railway Company by one of the per- 
sons who were parties to the agreement that the defendant No. 1 
was going to be the contractor and this was not a fact. It was 
further to the knowledge of the defendant No. 1 that the plaint- 
iff was the contractor and not he himself. Therefore, when the 
defendant No. 1 represented it to the Railway Company that he 
was the contractor, he represented 2 matter which was not be- 
lieved by him to be true. In the result the object of the agree- 
ment was to commit a fraud on the Railway Company, and this 
fraud was successfully committed, according to the plaintiff's own 
allegations. Í 

A large number of cases were cited before us as to whether 
the agreement was vitiated, as found by the learned Judge of the 
court below. Most of the cases cited before us, however, have no 
bearing on the point in question. They relate to sub-letting or 
assignment of a contract contrary to the terms on which the con- 
tract was granted. For example, there are cases in which a con- 
tractor in the Forest Department was prohibited from sub-letting 
or assigning his contract and he did so; it was held that this con- 
tract between the contractor and the sub-lessee or assignee was not 
prohibited by Section 23 of the Contract Act. One case that came 
near to the case before us will be found reported in Nazeralli Seyed 
Imam v. Babemiya Dureyatimshs'. ‘There two persons previously 
to the bidding for grass, agreed that they would share in the pro- 
fits of the contract and they did not tell the officer who was selling 
the grass that there was such 2 partnership existing between the 
bidder and another person, such a contract being prohibited by the 
rules. In this case, however, the learned Judges did not consider 
the aspect of the case that has been put forward before us, viz., 
the agreement implied a fraud on the officer selling grass. _ 

IL L R 40 Bom. 64 * [1884] P. R. No. 63 
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The case that comes nearest to the case before us is Sebeb Ram 
v. Nager Mal. The facts of this case were these. There was a 
standing rule of the Commissariat Department that no servant of 
the department shall obtain a contract with the department. In 
contravention of this rule a servant of the department, in a 
ment with another person, took a contract in the name ef the 
partner. It was held that this agreement between the servant of 
the department and his partner implied fraud on the Commissariat 
Department and was void under Section 23 of the Indian Contract 
Act. The case is based on an English case, viz., Begbie v. The 
Phosphate Sewage Company, Limited® which was upheld on appeal 
in Begbie v. The Phosphate Company Limited*. 

On our reading of the Act and on authorities, therefore, it 
seems to be clear that the plaintiff’s case as brought was not main- 
tainable in a court @f justice. 

In the result the appeal fails and we hereby dismiss it with 
costs. 

Appeal dismissed 


2 [1875] 10 Q. B. Cases 491 ~ *1 Q. B. D..679 


KING-EMPEROR 
Versus as 
SIKANDAR* 
Penal Code, Section 302—Murder by arsenic poisoning—Administration 
of « lethal dose must be proved. 

In a case of arsenic poisoning two things must be proved: first- 
ly, that the person alleged to have been murdered did die of arse- 
nic poisoning, and, secondly, that the arsenic was administered by 
the accused person. 

It is of the utmost importance that the prosecution should prove 
that a lethal dose or arsenic, that is, two grains or upwards, had 
been administered. Mere examination of vomit or night-soil is 
insufficient to prove conclusively death from arsenic poisoning. 

CRIMINAL APPEAL by the Local Government, from an order 
of J. J. W. ALrsor Esọ., Sessions Judge of Aligarh. 

Uma Shenker Bajpai (Government Advocate) for the Crown. 

G. S. Pathak for the accused. 

The judgment of the Court was delivered by 

Youne, J.—Sikandar was charged under Section 302 of the 
Indian Penal Code before the Sessions Judge of Aligarh with hav- 
ing poisoned one Mst. Tufania by administering arsenic to her. 
The learned Sessions Judge acquitted the accused cad the Govern- 

e "Cr. A. 1059 of 1929 
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ment has appealed. 


The case for the prosecution was that the accused who had 
had illicit relations with the deceased woman, and also was in the 
habit of committing sodomy with her son, because the woman re- 
fused to leave the place in which she was then living and go and 
live with, him, administered arsenic to her in gur on June 22, 1929, 
and that thereafter, within some twenty-four hours, she died as a 
result of arsenic poisoning. 

The prosecution called three eye-witnesses who deposed that 
they had seen the accused giving the deceased gur. ‘The witnesses 
also gave evidence that shortly afterwards the woman became very: 
ill and vomited and purged. There was also on the record the 
statement of Mst. Tufania herself made to the police, which was 
admitted in evidence as a dying declaration., In that statement 
the woman said that the accused had illicit inflmacy with her and 
also with her son; that she refused to go to Aligarh with him, and 
that afterwards he gave her gur to eat saying that it was a “‘par- 
shad” from a Pir; as shortly afterwards she began to feel giddy < 
and thirsty and drank water from a jar and that the water was . 
bitter. She also said that the gur tasted bitter, and that she charg- 
ed Sikandar with administering poison to her mixed with the gur. 
As regards the evidence of the three eye-witnesses, the learned 
Sessions Judge discard it on the ground that he was not satisfied 
that they were speaking the truth. We have carefully examined 
their evidence, and we have no reason to disagree with the finding 
of the learned Sessions Judge on this point. There remains, then, 
the evidence of the deceased woman ferselt as given in her dying 
statement. As regards the statement, the learned Sessions Judge 
came to the conclusion, from the internal evidence in the statement 
itself, that the statement was not given in the woman’s own words 
but that it was merely a note of the substance of what she told the 
police. The learned Sessions Judge came to the conclusion that it 
would not be safe to convict the accused merely on the statement. 
We are in agreement with the learned Sessions Judge in the finding 
to which he came, and we see no reason to upset that finding and 
to convict the accused. 

' While we agree with the Sessions Judge, we think we ought to 
put it on record that there are several other more important reasons 
than have been given by the learned Sessions Judge, or even dis- 
cussed by him, for acquitting Sikandar. There is, in our opinion, 


_no evidence on the record worthy of the name to prove that Mst. 


Tufania died of arsenic poisoning. In a case of arsenic poisoning 
two things must be proved: firstly, that the person alleged to have 
been murdered did die of arsenic poisoning and, secondly, 
that the arsenic was administered by the accused per- 
son. The only evidence in this case of arsenic poisoning is the 
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evidence of the Civil Surgeon who says in his original report that 
the cause of death was “probatly some irritant poison”. Later 
on the Civil Surgeon was more definite. He said: “Death was 
due to some irritant poison”. But he did not say that death was 
due to arsenic. Nor was he questioned either by counsel for the 
defence or by the Judge as to-whether the condition ofthe sto- 
mach and the intestines which he found in the post-mortem exa- 
mination was not consistent with gastro enteritis, cholera, or some 
similar complaint. Further, some of the vomit and the 
matter purged was collected from the ground and sent to the Che- 
mical Examiner for the report; also the jar which had contained 
the water which she had drunk and in which, as was alleged by the 
prosecution, she had washed the gur, was sent to_the Chemical 
Examiner. The Chemical Examiner reported, after using the 
Reinsh test, that arsenic “was detected” in the vomit of Mst. Tufa- 
nia and also in the night-soil, bur arsenic was not detected in the 
mud jug. The report of the Chemical Examiner is wholly insuff- 
cient to prove that the cause of the woman’s death was arsenic poi- 
soning. A very small and harmless quantity of arsenic can be “de- 
tected” by the Reinsh or Marsh test. It is of the utmost impor- 
tance in a case of arsenic poisoning that the prosecution should 
prove that a lethal dose of arsenic, that is, two grains or upwards, 
had been administered. The authorities, such as Taylor, are agreed 
that there must be unequivocal proof 


that some rational quantity of arsenic was found in the viscera, 
or good evidence of such a lapse of time after the administration 
of the last dose as tò give a satisfactory explanation of its possible 
abeence. À . 
In this case there is no lapse of time. In other words, there ought 
to be a careful examination of the viscera of the body and an ana- 
lysis by a competent analyser showing irom the amount of arsenic 
found in the viscera that at last a lethal dose must have been ad- 
ministered. Mere examination of vomit or night-soil is totally in- 
sufficient and it would be extremely dangerous to rely upon some 
traces of arsenic found in either of these two things, Arsenic might 
have been put in the vomit or night-soil after death. Arsenic, on 
the other hand, may be legitimately in the body through various 
causes. Arsenic in some forms is obtained from earth, and as in 
this case the vomit and night-soil was taken from the earth, it is 
not beyond the bounds of reasonable possibility that traces of arse- 
nic might have been detected in these two substances from that 
cause. It is usual where the matter to be examined has been con- 
taminated with earth to send a sample of the earth from a neigh- 
bouring spot to be analysed in order to show whether there is arse- 
nic in the earth or not. In India arsenic is used as a medicine in all 
manner of diseases, and it is also used as an aphrodisiac. It is, there- 
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fore, impossible to take the mere evidence that arsenic was detected 
as sufficient to prove conclusively death from arsenic poisoning. 
It is of the utmost importance, before a court could find any in- 
dividual guilty of murder by the administration of arsenic, that 
a very much more complete chemical analysis should be made than 
in this ease. There are several methods of analysing the viscera of 
a dead body and of making a quantitative analysis. Reference to 
any of the books on this subject can easily be made. That such 
analysis has been made in India in the past is clear from a reference 
to Dr. Chever’s Medical Jurisprudence, published in 1870, where 
he observes at page 116: “Dr. Macnamara discovered consider- 
able quantities of arsenic in both stomaches”. Given the necessary 
knowledge and the necessary instruments, modern science has no 
difficulty in dming to a conclusion as to the approximate quan- 
tity a 

There is one other point to which we would like to allude as 
regards this particular case. From the evidence on the record it 
is not impossible that the gur taken by the deceased did not con- 
tain arsenic. The woman said that the gur tasted bitter. The 
authorities are unanimous on the point that arsenic is tasteless, and 


. at page 507 of Taylor’s Medical Jurisprudence it is said: 


Sir T. Stevenson has known an ounce of arsenic hamicidally put 
into a pint of rice pudding. The pudding was eaten without 
suspicion. 
It seems to be 2 common error to consider that arsenic tastes bitter 
at the moment of eating, and therefore it is suspicious, when the 
fact is otherwise, to see in the statement “of this woman that the 
gur was bitter when she ate it. The most’ that can be said is that 
later it produces a burning sensation in the throat. In every 
murder case in Britain where arsenic poisoning is alleged, the con- 
test always is over the evidence as to the amount of arsenic found 
in the body. We are told that quantitative analyses have béen for 
some years unknown in this country in arsenic cases. It is our 
opinion that without such evidence as can be obtained from a pro- 
per scientific enquiry it would in most cases be very unsafe to con- 
vict any person of murder by arsenic, especially in view of the 
common diseases in this country whose symptoms are almost in- 
distinguishable from that of arsenic poisoning. 
The appeal is dismissed. If Sikandar is under arrest he will 
be set at liberty immediately if he is not wanted on any other charge. 
Appeal dismissed 
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QADIR-KHAN (Defendent) 
Versus 
KESHO DAS (Plaintiff) * a 
Transfer of Property Act, Sec. 105—'Parjentder—Status of. 

_ . Where in plaintiff's suit for ejectment of defendant as trespasser 
from an area obtained by plaintiff as a result of partition, it was 
found that defendant had been in possession of the said area by 
virtue of a lease executed before the partition, by the predecessor 
of plaintiff who was 2 zamindar and that he had been paying 

rent annually for that possession, beld, that the defendant was the 
tenant of the predecessor of plaintiff, and the plaintiff could not 
sue him as a trespasser but could bring a suit for ejectment under 
the terms of the lease. i 

Quaere.—Whether the tenure of a parjautdar is of a permanent 
nature or otherwise? 

APPEAL under Section 10 of the Letters Patent from a judg- 

ment of the Hon’sLe Mr. Justice Boys. 

Iqbal Abmad, Mukbter Abmad and Hernanden Prasad for 


the Es 
Kamlakant Verma for the respondent. 
The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent appeal by the defend- 
ant against a judgment of a learned single Judge of this Court, 
‘directing that a decree of ejectment of the defendant should be 
granted to the plaintiff. The plaintiff is the predecessor of a za- 
mindari share in a mahal of mauza Kashipura which embraces a 
portion of the city of Benares,~nd the plaintiff obtained his share 
on a partition in F. 1324. He sues to eject the defendant as a tres- 
passer from an area of 2 biswas 6 dhurs out of the plot bearing the 
former settlement No. 2806. ‘The defendant pleaded that he was 
a parjautdar or payer of ground rent for the area #1 question on a 
lease executed on March 30, 1907 by Mst. Basanti Jibi, the zamin- 
dar, who owned this share previous to the partition of F. 1324. 
The rent which the defendant said he paid was Ẹ.e.1 per annum 

ground rent. The area which the defendant claimed was slight! 
less than the area in the plaint and was 2 biswas 3 dhurs. Both 
the lower courts dismissed the suit of the plaintiff on the ground 
that the defendant proved that he was in possession of the area 
in question as a perjautdar, and that the defemdant had paid rent 
to the predecessor of the plaintiff. The evidence on which this 
finding was based was a number of receipts from F. 1316 to 1325, 
that is, 1909 to 1918. The lease was held to be inadmissible in evi- 

*L. P. A. 3 of 1929 
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dence as unregistered, but the court of first instance admitted it 
to show the nature of the possession of the defendant, and we con- 
sider that the lease could be received in evidence for this purpose. 
But apart from the lease, the receipts in question are sufficient 
evidence on which the courts could come to the conclusion at which 
they arstyed, and there was also the evidence of a number of wit- 
nesses for the defendant including a person who had been for thirty 
years the karinda of the zamindar. 

In second appeal it was alleged that even if the defendant were 
a parjautdar, his position in law cannot be higher than that of a 
licensee, and the present plaintiff would not be bound by the license 


. and could revoke it. Further arguments were based on the lan- 


guage somewhat loosely used by the lower appellate court in re- 
gard to adverse possession. Now a licensee is defined in the Ease- 
ments Act (Section 52) as follows:— 

Where one person grants to another, or to a definite number 
of other persons, a right to do, or continue to do, in or upon the 
immovable property of the grantor, something which would, in 
the absence of such right be unlawful and such right does not 
amount to an easement or an interest in the property, the right 
is called a licence. 

On the other hand a tenant is defined in Section 105 of the Trans- 
fer of Property Act as follows:— 

A lease of immovable property is a transfer of a right to en- 
joy such property, made for a certain time, express or implied, or 
in perpetuity, in consideration of a price paid or promised, or of 
money, a share of crops, service or any other thing or yalue, to` 
be rendered periodically or on specified occasions to the transferor 
by the transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is called the 
lessee, the price is called the premium, and the money, share, ser- 
vice or other thing to be so rendered is called the rent. 

We consider that the evidence shows that the defendant was 
in possession of the area in question, and as he was making a pay- 
ment of rent annually for that possession, he must be considered to 
be a tenant. We consider that the defendant has proved that he 
was the tenant of the predecessor of the plaintiff -Under these 


_ circumstances the plaintiff cannot sue to eject the defendant as a 


trespasser. His proper course of action is to sue to eject the de- 
fendant under the terms of the lease in question. We express no 
opinion as to whether the tenure of a parjautdar is of a permanent 


“nature or otherwise in the particular instance in question, but we 


consider that the present suit cannot succeed, because the plaintiff 
sought to eject the defendant as a trespasser, and he has been proved 
to be a lessee. Accordingly we allow this Letters Patent appeal with 
costs and dismiss the suit of the plaintiff with costs throughout. 

e Appe alowed 
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JAGANJI (Defendant) 
VETSHS 
BANDAN (Plsintiff)* . 
Limitation Act, Art. 90—S#ms of money entrusted to a person with 
specific directions as to disposal—Money wrongfully retained by 
for recovery governed by Art. 90. 

‘When various sums of money are from time to time entrusted 
to a person with specific directions as to their disposal, his posi- 
tion is that of an agent; and if he abuses his position and retains 
the money, the suit by the principal for recovegy of the sums 
wrongfully retained by the agent in his hands is governed by Art. 
90 Limitation Act. 

SECOND APPEAL from a decree of MauLvi SHAMSUL Hasan, 
Additional Subordinate Judge of Muttra, modifying a decree of 
Basu Gora CHAND SHARMA, Munsif. 


Narain Prasad Astbena for the appellant. 
Uma Shankar Bajpai for the respondent. 
The judgment of the Court was delivered by 


SEN, J.—This is an appeal by the defendant in a suit for re- 
covery of Rs.1,785. 


The defendant is the PTA uncle of the plaintiff. There 
appears to have been-some litigation between the plaintiff and his 
brother$ which was referred to the arbitration of the defendant. 
The latter gave an award under which Rs.787|8 were payable by 
the plaintiff to his brothers. The plaintiff was indebted to one 
Moti Chaube under a hundi and the principal amount payable was 
about Rs.200. The plaintiff sent Rs.987|8 to the defendant by 
several instalments with the direction that the defendant was to 
pay Rs.787|8 to his brothers and Rs.200 to Moti Chaube. ‘There 
is 2 concurrent finding of the two courts that the aforesaid amount 
was sent by the plaintiff to the defendant and the object of sending 
this amount was that the defendant should liquidate the liability 
of the plaintiff to his brothers and Moti Chaube. It 
however that the deferfdant did not pay either the brothers or Moti 
Chaube. On the other hand, the defendant obtained an assign- 
ment of hundi from Moti Chaube in his own favour and instituted 
a suit for recovery of the amount from the plaintiff. This was suit 
No. 748 of 1924. The defendant dadd that the amount pay- 
able under the hundi had been sent to the defendant for payment 
to Moti Chaube and the claim by the plaintiff (present defendant) 


as assignee of the debt was not maintainable. There was no ques- 
2 "S.A: 876 of 1927 
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tion directly or substantially in issue between the parties to that 
action as to whether the sum of money alleged by the plaintiff 
Bandan to have been sent to Jaganji for payment to Moti Chaube 
had been received by him. The judgment in that suit proceeded 
upon the ground that the debt of Moti Chaube under che hundi, 
had notebeen paid up. The plaintiff sought to enforce the claim 
not in his individual capacity, but in his capacity as assignee of the 
debt from Moti Chaube. ‘The liability which is sought to be en- 
forced against the defendant in the present case arises from his 
breach in not carrying out the undertaking to pay the sums of 
money which he had received from the plaintiff to the persons 
who should have been the legal and proper recipients of the same. 


The coum of first instance decreed the suit. The lower ap- 
pellate court affirmed the decree, except as to the interest which 
the plaintiff had claimed to recover on the amount advanced. 

It may be mentioned that the plaintiff’s brothers had also ins- 
tituted a suit against the plaintiff for recovery of Rs.787|8 which 
was payable to them under the award which has already been ad- 
verted to. This claim was also decreed. 


The present action was lodged on February 13, 1926. The 
defendant denied that he received the sums of money from the 
plaintiff. He also resisted the claim on the ground of res judicata 
and limitation. ‘These pleas were repelled by the trial court and 
a decree was passed in favour of the plaintiff for the entire amount. 
The lower appellate court has affirmed the decree of the trial court 
with a shall variation as regards interest. The defendant, has ap- 
pealed to this Court and the plaintiff has filed a cross-objection 
as regards interest. 


Upon the facts, which we have already set out above, the plea 
of res judicata is clearly unsustainable. The point which calls for 
determination in the present suit was not directly and substantially 
sri in the former suit, nor did the parties litigate under the same 
title. 

We are clearly of opinion that the plaintiff’s claim is not time- 
barred. It is immaterial for the purpose of this case whether Ar- 
ticle 48 or Article 90 of the Indian Limitation Act is applicable. 
In similar cases, this Court has on no less than two occasions applied 
Article 48, Remeshwer Chaube v. Mata Bhik! and Rem Lal v. 
Ghulam Husain’. 

In the last mentioned case, the learned Judges were in some 
doubt as to the applicability of Article 48, and we may state at 
once that we share that doubt. It may be open to argument whe- 
ther a suit for money could properly be considered to be a suit for 
“specific movable property”, but we are bound by these decisions. 

I L R 5 AlL 341 L. L, R, 29 All. 579354 A. L. J. R. 671 
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The position of the defendant in the transaction Gm 
in which various sums of money were from time to time entrusted 
` to him was that of an agent. He was either a middle man or in- —— 
termediary on behalf of the plaintiff. The sums of money were arias 
entrusted to him with specific direction that they should be paid 5 
in one instance to the brothers and in the other to Motj*Chaube. — 
Lf the defendant abused his position and retained the money, the %7. 
suit for recovery of the sums which he wrongfully retained in his 
hands was clearly covered by Article 90 of the Indian Limitation 
Act, it being a suit by the principal against an agent for neglect or 
misconduct. ‘This neglect or misconduct came to the notice of the 
plaintiff when the suit referred to above, viz., suit No. 748 of 1924 
and 161 of 1925 were instituted. The finding of the lower appel- 
late court is that the present action was commenced within three 
years of this matter coming to the knowledge of the plaintiff. The 
claim therefore is clearly within time. These were the only pleas 
which were argued in this appeal. We dismiss this appeal with 
costs. 

The plaintiff presses his cross-objection as to interest. His 
right to interest does not flow from the contract, nor is the plaint- 
iff entitled to interest under Act 32 of 1839. At the outside the 
claim could have been by way of araa sustained by the plaint- 
iff by reason of the defendant wrongfully withholding the money. 
As such it should have been pleaded. The measure of damages 
has not been indicated in the plaint, nor has it been stated upon 
what data the plaintiff claims the emount. 

We are therefore of opinion that the lower appellate court 
was not in error in refusing the claim as to interest. The croes- 
objection is dismissed with costs. 


ABU JAFAR (Plaintiff) Crm. 
versus 1930 
MOHAMMAD KAZIM (Defendant) * Apd 22 
Agra Tenancy Act, Sec, 4—Sir lend—Incidents of—Rights of co-sberers — — 
in—Dispute between co-sberers as to bow much is one co-sberer’s Moxmy. J. 
sir is one of title. Buor, J. 
Sir lands are held by proprietors and not by tenants. The 
particular privileges under wbich a particular proprietor is allow- 
ed to hold certain portions of the land in the khewat are sum- 
med in the phrase ‘sir land’. When the proprietor loses 
he delie Gk a propda bis sequia. the Aelio boid the land 
on certain easy terms. ‘This privilege he may give up. When 
*L. P. A. 169- of 1929 


Makeryl, J. 
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he does so, the whole body of co-sharers become entitled to hold 
the land. But none of the proprietors can hold the land as their 
sir. 
When a question arises between two co-sharers as to how much 
is the co-sharer’s sir, the question is one of title and not of tenancy. 
APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the Hon’sie Mr. Justice DaLat. 


A. M. Khwaja for the appellant. 
Panna Lal for the respondent. ; 
The judgment of the Court was delivered by 


Mouxerji, J.—The facts of the case are given in the judgment 
of the learned single Judge of this Court against whose judgment 
this appeal is. ° 

It appears that there was once a single proprietor, Mohammad 
Husain, of khewat No. 29 which consisted of an area of 14 bighas 
and 10 biswas. Mohammad Husain held 12 bighas and 1 biswa, as 
his sir land. In course of time Mohammad Husain’s property de- 
volved on his heirs and some of the heirs transferred their shares. 
The appellant before us, Syed Abu Jafar, is one of the heirs of Mo- 
hammad Husain while the respondent, Syed Mohammad Kazim, is 
the purchaser of the shares of the remaining co-sharers. Sometime 
ago there were three co-owners in khewat No. 29, viz., Abu Jafar 
owning 2|16th, Mst. Moti Fatma owning 1|16th and Mohammad 
Kazim owning 13|16th shares of the khewat. 


When Mohammad Kazim purchased the shares of the co- 
sharers owning 13|16th share, the vendors relinquished ther right 
as exproprietary tenants in favour of Mohammad Kazim. Moham- 
mad Kazim went before the revenue court and asked that his name 
should be recorded in respect of 13|16th share of the sir lands. As 
already stated, the major portion of the area of the khewat con- 
sisted of sir lands. To the misfortune of Mohammad Kazim, 
the highest revenue court took the view that as-the vendors of Mo- 
hammad Kazim had relinquished their exproprietary rights in the 
sir lands, Abu Jafar became the sir-holder of the entire area. This 
view was undoubtedly wrong and is wrong for the following rea- 
sons. 


To start with, according to the definition of sir lands as given 
in Section 4 of the N. W. P. and Oudh Land Revenue Act, 1901, 
sir land, as described in Clauses (a), (b) and (c) of Sub-clause 
(12), ceases to be sir land when it becomes the subject of an expro- 
prietary tenancy. When the vendors of Mohammad Kazim relin- 
quished their exproprietary tenancy, the portion of the area which 
they held as sir land, céased to be sir land and Abu Jafar could not 
be the sir-holder of the entire area, for the simple reason that the 
13|16th of the area ceased to be sir land. The second reason against 
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this view would be that the sir-holders were not tenants, so that 
it might be said that when some of the tenants died, the surviving 
tenants became the tenants of the entire holding. Sir lands are held 
by proprietors and not by tenanrs. The particular privileges un- 
der which a particular proprietor is allowed to hold certain portions 
of the land in khewat are summed up in the phrase “sfr land”. 
When the proprietor loses the right of a proprietor, he acquires the 


Crm 


1930 
prone 
Maksr}i, J. 


right to hold the lands on certain easy terms. This privilege he e 


may give up. When he does s, the whole body of co-sharers 
become entitled to hold the land. But none of the proprietors 
can hold the land as their sir. 


To continue the history of -his litigation, Mohammad Kazim 
being unsuccessful in the highes= revenue court, irfstituted a suit 
in the civil court to obtain a declaration that Abu Jafar was not 
holding the entire area as sir-holder. The civil courts, up to this 
Court, on appeal, gave him a dec-ee to that effect. The result was 
that Abu Jafar was held to hav2 got sir rights only over 2|16th 
share of the entire land, viz, 12 bighas 1 biswa. Mohammad 
Kazim purchased the 1|16th share of Moti Fatma. Thus he has 
been entitled to 14|16th share out of the entire khata. Mohammad 
Kazim again went to the revenue court to have the khatauni cor- 
rected, in accordance with the judgment of the civil court. The 
revenue court again refused to accede to his request. 


There the matter stood, when Abu Jafar made an application 
to the revenue court for an imper-ect partition of the khewat. His 
object clearly was that he should be recorded as sir-holder of 2|16th 
of the area and as an exproprietary tenant of the remaining portion 
of 12 bighas and 1 biswa. Mohammad Kazim objected to this 
application and the question arose whether Abu Jafar was the sir- 
holder. of the 12 bighas and one biswa, so that the provisions of 
Section 126 of the Land Revente Act might be attracted in his 
favour. The revenue court decided that it was a matter involv- 
ing no proprietary title and could be decided later on. Mohammad 
Kazim appealed to the District Judge. The learned District Judge 
held that it was a question of proprietary title and held in favour 
of Mohammad Kazim. He decided that the judgment of the civil 
court was operative not as res judicata but also was a correct judg- 
ment in the circumstances of the case. 

A second appeal was filed in this Court and it was dismissed. 
It is against this judgment that the present appeal is. 


In giving out the history of the litigation, we have practically 
expressed our views. There can be no doubt that when a question 
arises between two co-sharers as to how much is one co-sharer’s sir, 
the question is one of title and not of any tenancy. Question of 
title can be litiggted finally in the civil court and civil court alone. 


Niemat- 
ulleb, J. 
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We hold therefore that the lower appellate court, namely, the Dis- ` 
trict Judge, was competent to hear the appeal and Abu Jafar has no 
merits in this litigation. 

In the result, this appeal fails and it is hereby dismissed with 


costs 


. , Appeal dismissed 





RAZA AHMAD AND ANOTHER (Plaintiffs) 
versus 
ZAHOOR AHMAD and oTHeERs (Defendants) * 


_ Limitation Act, Sec. 28 and Art. 44—Rightful minor owner in posses- 


sion inspite of sale deed by guardian—Feallure to beve voi deed 

set aside within time—Title not extinguished—Whether Art. 44 

applicable. 

The only cases in which lapse of time not only bars the remedy 
but extinguishes the title of a claimant are those provided for by 
Sec. 28 of the Limitation Act. Consequently, the failure of the 
rightful owner in continuous and peaceful possession to have a 
voidable deed set aside within the time allowed by law has not the 
effect of extinguishing his title. Sri Kishen v. Kashmiro, 20 C. W. 
N. 957 (p.c.) referred to. 

Cases contemplated by Article 44 of the Limitation Act are 
those in which ‘transfer of property’ has been made by a guardian. 
It implies that the property has changed hands and does not apply 
to cases where the erstwhile minor is in possession of his property 
inspite of deeds of transfer executed by the guardian, under which 
either possession does not pass from transferor to transferee, ¢.g., 
deed of simple mortgage, or possession has not been parted with, 
though it ought to have been delivered. 

SECOND APPEAL from a decree of Mautvi ABDUL Haim, 
District Judge of Budaun, confirming a decree of Basu Priya 
CHARAN AGARWAL, Subordinate Judge. 

Shiva Prasad Sinha for the appellants. 

B. Malik for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal arises out of a suit brought 
by the plaintiff-respondents for partition of a house and for a dec- 
laration that a sale deed, dated November 24, 1911, is void and in- 
effectual as against the plaintiffs. They claim to be entitled to 
half of the house, the other half being the property of one Sheikh 
Fazal Ahmad, who is now represented by defendants other than 

*S. A. 1380 of 1928 
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defendants Nos. 1 to 3. The half share which is claimed by the 
plaintiffs, Mohammad Raza Ahrrad and Mst. Taslim-un-nisa, ori- 
ginally belonged to their grandmother, Mst. Tazim-un-nisa, on 
whose death it was inherited by them in the proportion of two- 
thirds and one-third, respectively, their father having predeceased 
Mst. Tazim-un-nisa. Irshad Khztun (defendant No. 3)» the mo- 
ther of the plaintiffs, was appoicted guardian of their person and 
property by the District Judge. 

By a deed, dated November 24, 1929, Mst. Irshad Khatun 
purported to sell half of the house to Mst. Kadir-un-nisa, de- 
fendant No. 2, wife of Hafiz Zahur Ahmad, defendant No.1. 
The latter is said to be the real vendee. The permission of the 
District Judge was not obtained >y Mst. Irshad Khatun, the guar- 
dian (defendant No. 3), for sale of the property of her minor 
wards, 


The defence of the first two defendants, so far as it is material 
for the purposes of this appeal, is that the aforesaid sale effectively 
conveyed the rights of the plain-iffs and that the same, not hav- 
ing been set aside within three years from the time the plaintiffs 
attained majority, is conclusive by lapse of limitation. Both the 
lower courts have held that the sale, not being made with the per- 
mission of the District Judge, was voidable, that the claim of the 
plaintiff No. 1 was barred by lim‘tation but that of plaintiff No. 2 
was within time. Accordingly a decree for partition of one-third 
of one-half of the house was passed. The plaintiffs and defendants 
Nos. 1 and 2 have appealed to this Court. Second appeal No. 1380 
of 1928°is the plaintiffs’ appeal and Second Appeal No. 1565 is that 
of the co-defendants. 

It has been found by the Icwer appellate court that the sale 
has not been proved to be for the benefit of the minors. It is not 
therefore necessary to consider whether a certificated guardian can 
transfer the property of the minor ward for his or her benefit in 
the absence of the permission of the District Judge. 


It cannot be disputed that Mst. Irshad Khatun had no au- 
thority to transfer the half of tke house belonging to the plaint- 
iffs. If she had not been appo:nted guardian under the Guar- 
dian and Wards Act, ther action in making the alienation would 
have been that of a Fazuli and the sale would have been void, a 
mother not being a guardian of the property of her minor son 
under the Mohammedan Law. The character of the alienation 
made by the mother where she is a certificated guardian is some- 
what different. In that case an alienation made by her is on the 
same footing as one made by any other guardian appointed under 
the Guardian and Wards Act, Section 29 of which declares 
transfers made py the certificated guardian without previously 

178 
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obtaining the permission of the District Judge to be voidable at 
the option of the minor, exercisable after he or she attains majority. 
The courts below have, therefore, rightly held the sale deed exe- 
cuted by the plaintiffs’ mother to be voidable. The result is that 
it cannot effectively convey title to the transferee. 

The learned District Judge has found that Mst. Taslim-un- 
nisa, the 2nd plaintiff, attained majority on July 1, 1923. The 
present suit was brought on November 24, 1923. It follows 
that no question of limitation can arise in respect of her claim. 


It has been found by both the lower courts that the plaintiffs 
have been in possession of the house in spite of the sale in favour 
of the defendants Nos. 1 and 2. There is nothing to suggest that 
their possessidh has been in any way of a derivative character, 
with the leave ‘and license of the defendants. It must be taken 
to be in their own right, continued and peaceful. The learned 
District Judge thinks that the plaintiff No. 1’s possession does not 
affect the question of limitation in a case like this, as he was bound 
to have had the voidable sale set aside within three years, as pro- 
vided by Article 44 of the Indian Limitation Act, and that his 
inaction in that respect is fatal to his title. ‘This view is based 
on an erroneous reading of the Article referred to and takes no 
account of certain weighty considerations arising from. other pro- 
visions of the Act. Cases contemplated by Article 44 are those 
in which ‘transfer of property’ has been made by a guardian. It 
implies that the property has changed hands and does not apply 
to cases where the erstwhile minor is in possession of his property 
in spite of deed of transfer executed by the guardian under which 
either possession does not pass from transferor to transferee, ¢.g., 
deed of simple mortgage, or possession has not been parted with, 
though it ought to have been delivered. If the view of the lower 
courts be correct, it should follow as a corollary that the vendees 
could have successfully sued the plaintiffs in ejectment. It is 
founded on the erroneous assumption that the failure of the right- 
ful claimant to have a voidable deed set aside within the time 
limited by law has the effect of extinguishing his title, though he 
might have continued in possession.’ Ordinarily, unless a deed 
is fictitious, the transferee is in possession; and if he is not, he 
will have to sue for it. If the view taken by the lower appellate 
court be correct, many anomalous consequences would follow. 
For example, if the vendee sues before the expiry of three years, 
he has to face the contest regarding the validity of the transfer, 
an issue which, in many cases, may create difficulty; but if he waits 
for three years and sues for possession within twelve years, he can 
recover possession from his adversary, who ex-bypothesi cannot 
call in question the validity of the transfer, though he has been in 
possession all the time that has elapsed since the date of the trans- 
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fer. In other words, limitation can be successfully pleaded against 
a defendant whose title is to be taken as extinguished by lapse of 
time. This view is, however, apposed to a number of decided 
cases, including the decision of the Privy Council in Sri Kishen v. 
Kashmiro’. ‘The only cases in which lapse of time not only bars 
the remedy but extinguishes the title of a claimant are these pro- 
vided for by Section 28 of the Limitation Act, which is confined 
to persons, plaintiffs or defendants, whose suit for possession, if 
brought, would be barred by limitation. It has been held in nu- 
merous cases that Section 28 of the Limitation Act does not apply 
to persons who, being in actual possession which has never been 
disturbed, have had no occasion to be prejudicially affected by the 
law of limitation, (see cases noted in support of this proposition 
in Rustomji’s Law of Limitation notes under Sectién 28). 


In this case the plaintiffs who are in possession sue for parti- 
tion and for avoidance of the deed. So far as the first relief is 
concerned, the real parties to the case are those to whom the share 
other than that of the plaintiffs belongs. As against them the 
plaintiffs’ title cannot be questioned. Excepż the true owner no 
one else can dispute the title of the person in possession whose 
possessory title will prevail against every body else. Therefore, 
if the case were one for partition only, no objection by those in 
possession of the other half could be made to the plaintiffs’ share 
being separated. They have, however, also sued for setting aside 
the sale deed, a relief which is directed against defendants Nos. 1 
and 2 only. No question of misjoinder of defendants and causes 
of action was raised in the court below or in this Court, and we 
need not pause to consider it. 

The position is somewhat curious. The plaintiff No. 1 could 
have sued his co-sharers for partition without impleading de- 
fendants Nos. 1 and 2, and if they had done so, their claim, in 
view of their possession, could not have been defeated. The re- 
sult of the view taken by the courts below is that his suit for parti- 
tion against his co-sharers has to be dismissed, because their claim 
to have the sale set aside as against defendants Nos. 1 and 2—a 
claim in which the co-sharers are not interested—is barred by limi- 
tation, with the consequence that the plaintiff must remain in joint 
possession till possibly the other co-sharers sue for partition or the 
defendants Nos. 1 and 2 successfully sue the plaintiff for possession 
on the basis of the sale deed in tkeir favour. 

This anomaly is, however, only seeming but not real being 


due to the erroneous assumption made by the lower courts that _ 


failure to institute a suit to have a voidable instrument set aside 
has the effect of extinguishing th= title of the person at whose op- 
tion it is voidable. Section 28 af the Indian Limitation Act not 
720 Q W. N 957 
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being applicable to the case, the plaintiff No. 1’s title subsists; and 
the only extent to which his inaction imposes any disability on him 
is that he cannot sue, after the lapse of the period limited by Ar- 
ticle 44 of the Limitation Act, for having the sale set aside. The 
rule is now well settled that lapse of limitation, apart from Sec- 
tion 28 «of the Indian Limitation Act, bars only the remedy and 
does not “extinguish the title of the claimant. This being so, the 
. subsisting right of the plaintiff No. 1 must prevail and entitle him 
to separate possession of what is now in joint possession of himself 
and other co-sharers. 

For these reasons we hold that Article 44 of the Limitation 
Act does not apply to the case; and that, if it does, the plaintiff 
No. 1’s remedy of partition as against his co-sharers now in joint 
possession with him is not affected by Article 44, which, at the most, 
merely bars as against defendants Nos. 1 and 2 the relief of having 
the sale deed cancelled—a relief which is not necessary for the 
main purpose of the suit, viz, partition. The result is that we 
allow second appeal No. 1380 and dismiss second appeal No. 1565, 
and decree the plaintiffs’ suit with costs in all courts. 


PRAHLAD SINGH AND ANOTHER (Plaintiffs) 
VETSUS 
BARUMAL (Defendant) * R 
Adverse possession—Adding periods of possession under different rigbis— 
Whether a person is entitled to add the period of bis possession as 
usufructuery mortgagee to the period of his possession as vendee from 
mortgagor. 

It is permissible for a person claiming adverse possession to add 
the period of his possession as usufructuary mortgagee to the period 
of his possession as a vendee from his usufructuary mortgagor. 

Laburi Bibee v. Bejoy Chend Mabstap, 17 C. W. N. 748 and 
Umrunnisse v. Mubommed Yar Khen, I. L. R. 3 AlL 24 (r.B.) 
distinguished. 

APPEAL under Section 10 of the Lettegs Patent from a judg- 
ment of the Hon’BLE Mr. Justice ASHWORTH. 

Panna Lal for the appellants. 

Nibal Chand Vaish for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a Letters Patent Appeal by the plaintiffs 
against a judgment of a learned single Judge of this Court dis- 

"LP. A. 86 of 1927 
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missing the suit of the plaintiffs with costs. The two lower courts 
had decreed the suit of the plaintiffs. The plaint sets forth that 
Parbhu Dayal, the adopted son of Khushi Ram, was a zamindar 
and also the owner and in possession of a shop in a village and 
that under a sale deed of January 23, 1911, Parbhu Dayal sold 
the shop together with its site to the plaintiffs and that Mst. Ma- 
nohari lived in the shop as a ryot at the will of Parbhu Dayal and 
that she had as a ryot no right of transfer of any sort in the shop; 
and further that Mst. Manohari executed a sale deed on April 16, 
1912, registered on April 19, 1912, by which she sold this shop 
to the defendant. Accordingly the plaintiffs ask for possession 
of the shop. In the written statement the defendant set up the 
case that he had been in possession of the shop under a usufruc- 
tuary mortgage deed of March 23, 1908, and that h® was in posses- 
sion of the shop when Mst. Manohari executed a sale deed of her 
equity of redemption to him on April 16, 1912. Accordingly 
the defence claimed that the suit was time-barred because of 
twelve years’ adverse possession. This was the sole question on 
which the learned single Judge of this Court dismissed the suit 
of the plaintiffs. 


The suit was brought on April 16, 1924, that is, within twelve 
years from the sale deed but more than twelve years from the deed 
of usufructuary mortgage. 

The question before us is a very simple one of law: Is it per- 

missible for a person claiming adverse possession to add the period 
of his possession as usufructuary mortgage to the period of his 
possession as a vendee from his usufructuary mortgagor? For the 
appellants it was argued that it is not permissible, because the 
nature of his title during his period as usufructuary mortgagee is 
different from the nature of his title as vendee. Reference was 
made by the learned counsel for the appellants to Laburi Bibee v. 
Bejoy Chend Lee But in that case it was merely held that 
a defendant who is claiming adverse possession as lessee could not 
add to his period as lessee the period which he alleged was adverse 
possession by his lessar, because there was no authority for that 
proposition. Reference was also made to the case of Umrunnissa 
v. Mubemmad Yer Khan’, but in that case it was merely held that 
-you cannot treat the receipt of malikana allowance from a mort- 
gagee as equivalent to the possession for the purposes of adverse 
possession of the recipient. Neither of these cases have any bear- 
ing at all on the proposition before us. 

We consider that for the purposes of adverse possession we 
should regard the actual physical possession of the person making 
the claim, provided that that claim has been put forward during 
the whole period, to be entitled to the right which is claimed by 

117 C W. N 748 "LL R. 3 AlL 24 (rx) 
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adverse possession. In the present case the usufructuary mort- 
1930 gage was a mortgage of the whole proprietary rights subject of 
— cours to the right of redemption of the mortgagor. The period 
Paanta of possession as mortgagee and as vendee by the defendant was 
x: continuous, and during the whole of that period the defendant 
Barumat was in possession claiming the full rights of an owner in this shop. 
Beaaet, J. We may°also regard the matter from a different angle of vision 
"and say that Mst. Manohari and her mortgagee together from 
1908 were setting up an adverse title against the plaintiffs’ ven- 
dor, because in the plaint it is alleged that Mst. Manohari had no 
right of transfer at all (paragraph 3); whereas in 1908 she made 
a usufructuary mortgage purporting to transfer the rights of an 
owner in this house. The plaint on the other hand alleged in pa- 
ragraph 2 tha®Mst. Manohari lived in this shop merely as a ryot 
at the will of Parbhu Dayal, the vendor of the plaintiffs, i.e., that 
she was a licensee. When Manohari sold the house to the mort- 
gagee she enabled the latter to tack to his possession claiming as 
full owner after the sale, his vendor’s adverse possession as the 
owner. ‘Thus the statutory period of twelve years under a claim 
of full ownership was completed. Considering therefore the nature 
of the claim set up in the plaint and the nature of the title asserted . 
by Mst. Manohari and by the defendant, we hold that for more 
than twelve years the defendant has been making a claim to ad- 
verse possession and that, therefore, this present suit of the appel- 
lants is barred by limitation. 
Accordingly we dismiss this Letters Patent Appeal with costs. 
Appeal dismissed 





a | SIRPAT RAI AND OTHERS (Applicants) 


1930 VeTsus 


Ags. 11 KING-EMPEROR rrroucH ANRUDH RAI (Opposite party)* 


BENNET, J. Criminal Procedure Code, Sec. 530—Trial on complaint under Sections 
cognizable by magistrate—Anotber Section not cognizable by ma- 
gistrate also chargeable in the complaint—Legality of trl. 

A trial by a third class magistrate on a complaint under Sections 
of which he is entitled to take cognizance, is not vitiated merely 
because another Section could also be charged in the complaint 
which the magistrate was not empowered to take cognizance of, 
I. L. R. 12 Mad. 54 and I. L. R. 24 Mad. 675 referred to. 

CRIMINAL Revision from an order of Basu Prarz Lat, Ses- 
sions Judge of Ghazipur. 
é "Cr. Rev. 324 of 1930 
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Captain K. O. Carleton for the applicants. 
_L. M. Roy for the opposite party. 
M. Walliullab (Assistant Government Advocate) for the 
Crown. 


The following judgment was delivered by ° 


BENNET, J.—This is an application in revision by six persons 
against their convictions under Section 323, Indian Penal Code 
and 379, Indian Penal Code and the abetment of Section 379, 
Indian Penal Code and fines of Rs.25 each imposed by the Magis- 
trate which were reduced to fines of Rs.10 each by the first ds 
magistrate who heard the appeal. The name of another person 
Sarabjit appears as an applicant for revision but,this had been 
entered by a mistake as Sarabjit was not one of the persons on 
trial before the Tahsildar or convicted by him. ‘The facts as 
found are that Anrudh Rai, the complainant, alleged that on the 
evening of October 7, 1929 he found the three accused Ahirs, Ram 
Dhayan, Bhirgunath and Ramjanam, stealthily cutting his crop, 
and he caught Ram Dhayan Ahir, and there was struggle and the 
other three Bhuinhar accused came up and told the complainant 
to release Ram Dhayan and the complainant refused and all the 
accused then beat the complainant and kicked him and rescued 
Ram Dhayan. The argument in revision is that because the com- 
plainant had caught hold of one of the three Ahirs, therefore he 
had legally afrested this Ahir and the action of the other Ahirs 
and Bhuinhars in assaulting the complainant and releasing this 
Ahir amounted to an offence under Section 225, Indian Penal 
Code, a section which is not triable by a third class magistrate. 
Therefore it is argued that the trial by the Tahsildar was illegal. 
In support of this argument reference is made to two rulings of 
the Madras High Court, one being 12 Mad. 54 and the other 24 
Mad. 675. The first ruling was the case of a man who had torn 
up a promissory note and he was convicted by a Magistrate under 
Section 426, Indian Penal Code for mischief. It was held that 
the offence of tearing up a promissory note, being one which falls 
under Section 477, Indian Penal Code, a case cognizable only by 
the court of Sessions, cannot be legally tried by a magistrate by 
the mere device of making a charge under Section 426, Indian 
Penal Code. Similarly in 24 Madras 675 certain persons were 
charged with giving false evidence in an inquiry before a ma- 
gistrate on a charge of murder. They were prosecuted under Sec- 
tion 193, Indian Penal Code in the court of a magistrate of the 
second class, but the offence of giving false evidence on a charge 
of murder falls under Sec. 194, Indian Penal Code and is exclusive- 
ly triable by the court of sessions. Therefore it was held that un- 
der Section 530(P), Criminal Procedure Code the proceedings of 
the magistrate m trying the accused were void. Now it is to be 
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noted that in both these cases there was a particular offence charged 
which fell under a eu eae section of which the trying magis- 
trate was not enti to take cognizance. In the present case, 
however, the complaint dealt with offences under Sections 323, 
426 and 379, Indian Penal Code. All of these were offences of 
which the Tahsildar, a third class magistrate, was entitled to take 
cognizance. It is true that the offence of Section 225, Indian 


e Penal Code might have been also charged in the complaint, but it 


would have been a separate and distinct offence from the offence 
of theft and abetment of theft with which the six accused were 
charged and also a distinct offence from the offence under Section 
426, Indian Penal Code. The offence of Section 323, voluntarily 
causing simple hurt, is no doubt indirectly connected with the 
offence of Section 225, Indian Penal Code. The section in ques- 
tion is 530, Criminal Procedure Code. This Section lays down 
that if any magistrate not being empowered by law tries an ac- 
cused, his proceedings are void. Now the tahsildar was entitled 
to try the-accused ynder sections named in the complaint. No 
ruling has been shown to me in which it has been laid down that 
bécause another section could also be charged in the complaint 
therefore the trial of the sections charged in the complaint 
is void. The case therefore differs from the two rulings in the 
Madras High Court. Further if we refer to Section 201 of the 
Criminal Procedure Code we find it laid down that if a complaint 
has been made in writing to a magistrate, who is fot competent 
to take cognizance of the case, he shall return the complaint for 
presentation to the proper court. This Section does nos cover 
the case of a magistrate who is entitled to take cognizance of some 
of the charges named in the complaint, but he is not entitled to 
take cognizance of a charge not named in the complaint, but 
which could possibly be made out from the allegations in the com- 
plaint. Further it appears to me that a charge of Section 225, 
Indian Penal Code in the present case would be highly technical 
and would not naturally arise on the complaint. It was only one 
of the three Ahirs who were stealing the crop, who was caught by 
the complainant and the complainant was still struggling with 
that accused when the other accused interfered and rescued him. 
In these circumstances I do not consider that anything illegal is 
shown to have occurred which vitiated the trial. Accordingly I 
refuse this application in revision. 

Application disallowed 
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HARI RAM AND OTHERS (Defendants) Crm. 
versus 1930 
GOKUL PRASAD AND ANOTHER (Plaintiffs) $" ae 
Hindu Low—Legal necessity—No recital in mortgage deed—All adult, —— 


members joined in its execution—Mortgage—Interest—No specific SRAM a 


recital as to payment of interest after mortgage period—Mortgegor 
liable for payment of subsequent interest. 

Plaintiff’s suit for sale on the basis of a mortgage was resisted 
by the mortgagors on the ground of want of legal necessity for 
part of the mortgage debt. The mortgage deed was an old do- 
cument and all the adult members of the family had joined in its 
execution but it contained no express recital showing the purpose 
for which the amount was required. The mortgagee was dead 
and the mortgagor did not enter into the witness-box. The deed 
provided that interest would be paid every year during the fixed 
period of 7 years, that in case of default the mortgagee would 
enter into possession and that there would be redemption after the 
period of 7 years but there was no express covenant specifically 
stating that interest would be recoverabl= even after the period 

- of 7 years had expired nor was there a clear recital stating that no 
interest after that period would be due. 
` Hed: (1) that having regard to all the facts, legal necessity 
was established; 

(2) that in the absence of any express recital to the contrary, 
‘it must be presumed from the terms of the document that subse- 
quent interest was contemplated and thst the mortgagors were 
liable for the same. 

Mathors Das v. Reja Narindra Bebader, I. L. R. 19 AlL 39 
(p.c.) and Mabadeo Prasad v. Dbiraj Singh, 20 A. L. J. R. 752 
relied on. 

Emst APPEAL from a decree of Basu Sanup Naraw, Sub- 
ordinate Judge of Jhansi. 

Nibal Chend Vaish and Kapil Dev Maleviye for the appellants. 

Peary Lal Banerji, Shiva Prasad Sinha, Vishun Nath and Rudra 
Norain Srivastava fog the respondents. rn 

The judgment of the Court was delivered by - 


SULAIMAN, J.—This is a defendants’ appeal arising out of 2 geleen, J. 
suit for sale on the basis of a mortgage deed dated September 12, 
1907, for Rs.8,000 executed by the defendants Nos. 1, 2 and 3 
in favour of Mathura Prasad. Defendants Nos. 4, 5 and 6 are 
the sons of the mortgagors. The plaintiffs are members of Mathura 
*S. A. 347 of 1927 > 
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Prasad’s family, who has died since, and are his heirs under the 
Hindu Law. The defence of the mortgagors was that the amount 
had been advanced not by Mathura Prasad in his personal capa- 
city but as a trustee of an endowment, and the present plaintiffs 
who were heirs to his personal estate were not entitled to recover 
this amoynt; that there was no right given to the mortgagee to re- 
cover interest, his only remedy being to enter into possession; that 
there was no stipulation to pay interest after the fixed period of 
seven years, and lastly that the claim for foreclosure was barred 
by Section 10 of the Bundelkhand Alienation of Land Act (Act 
No. IO of 1903). The other defendants denied the execution of 
the mortgage deed and also pleaded want of legal necessity. The 
court below hgs found that the Bundelkhand Alienation of Land 
Act applied to this case, and in view of the provisions of Section 10 
of that Act it has held that the condition intended to operate by 
way of conditional sale was null and void, and that the only decree 
to which the plaintiffs could be entitled was one for sale. He has 
found all the other issues in favour of the plaintiffs. The defend- 
ants have accordingly appealed to this Court. i 
The execution of the document cannot be seriously disputed. 
It has been fully proved by the evidence adduced by the plaintiffs. 
The plea as to want of legal necessity is of no avail in respect of 
Rs.6,000 out of Rs.8,000, inasmuch as this sum represented the 
antecedent debts of the fathers of the contesting defendants and 
they were bound to pay the amount unless it were shown that the 
debt was tainted with illegality or immorality. This is not sug-. 
gested here. The balance of Rs.2,000 was paid in cash before the 
Sub-Registrar and there is no express recital in the deed itself show- 
ing the purpose for which this amount was required. We have 
only the facts that all the three brothers who were the adult mem- 
bers of the family had joined in the document and the amount was 
paid to all of them. The plaintiffs produced two witnesses, Ma- 
dan Mohan Lal and Har Charan Lal, who deposed that this amount 
was required by the mortgagors for their household expenses. ‘This 
evidence has been believed by the learned Subordinate Judge, who 
has also strongly relied on the circumstance that all the adult mem- 
bers of the family who were then alive had joined in this transac- 
tion. Having regard to the facts that the transaction is a very old 
one, that the mortgagee, Mathura Prasad, who could have given 
direct evidence is dead, that none of the three mortgagors has gone 
into the witness-box and submitted himself to cross-examination 
and that all the adult members of the family had joined in the 
transaction, we see no reason to differ from the view taken by the 
learned Subordinate Judge who heard these witnesses. On the 
question whether the amount was advanced by Mathura Prasad 
out of the trust funds we need not express any final opinion. There 
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is plenty of documentary evidence to show that a trust and a temple 
mentioned in the mortgage deed did exist, and the oral evidence of 
the plaintiffs to the effect that no such temple existed does not 
appear to be consistent with such documentary evidence. There 
is also the fact that in the mortgage deed itself as well as in one 
of the receipts subsequently granted Mathura Prasad was described 
as the manager of the funds of the temple of Janki Ballabh, Lanka 
Kalpi. It is however an admitted fact that Mathura Prasad him- 
self was the founder of this endawment and the present plaintiffs 
are his legal heirs. In the absence of any proof that some other 
person is the trustee after the death of Mathura Prasad, the legal 
heirs of the founder would havz a right to administer the trust. 
Indeed, an agreement dated January 17, 1901, provides that the 
mukhia of ‘the family shall be the head manager ef the endowed 
property. We therefore think that the plaintiffs have a locus 
standi to sue and the suit canno- be dismissed on this plea. 

The next point urged is that the only remedy open to the 
mortgagee was to enter into poseession when a default in the pay- 
ment of interest was made and that that was the only way in 
which he was given a right to -cover interest. This contention 
cannot be accepted. He was merely given an option to enter into 
possession in lieu of interest, bat that was not his sole remedy. 
There is a clause in the deed which says that 

so long as the entire amount of mortgage money and interest is 

not paid the mortgagors shall not transfer the property mortgaged 

to anyone in any way. . 
That obviously means that interest was to be a charge on the pro- 
perty and was payable as such, and was not only to be discharged 
out of the usufruct. Similarly, there is another clause which 
states that the mortgagee in case of non-payment could get the 
property foreclosed or sold by auction and realise the mortgage 
money and the amount due to Him whatever it may be out of the 
sale proceeds. That in our opimion includes the claim to recover 
interest. - 

The next point urged is that in any case there was no liability 
to pay interest after the fixed period of seven years. The mort- 
gage deed provided that interest would be paid every year during 
the fixed period of seven years and in case of default the mort- 
gagee would enter into possession, and that there would be re- 


demption after the period of seven years. No doubt it is true. 


that there is no express covenant in the document which speci- 
fically states that interest would >e recoverable even after the period 
of seven years has expired. Or the other hand, there is no clear 
recital which would show that no interest after that period would 
be due. The Jearned advocate for the appellants merely relies on 
the circumstance that there was a specific provision to pay interest 
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during the period of seven years. The question is purely one of 
the interpretation of the mortgage deed in question. The parties 
contemplated regular payment of interest every year and redemp- 
tion after seven years, and that is why no provision was expressly 
made as regards their rights and liabilities after that period had 
expired., There is one more circumstance which suggests that in- 


_ terest wduld have been realised by the mortgagee even after. the 


seven years had passed. In case of default of payment the mort- 
gagee was entitled to remain in possession and appropriate the pro- 
fits in lieu of interest. The mortgagors could only redeem the 
property if they paid the mortgage money. It follows that if 
they failed to redeem the property soon after the period of seven 
years the mortgagee would continue to appropriate the profits in 
lieu of his int®rest and in that way pay himself the interest for 
the subsequent years. Had the intention been that no interest 
would be payable after seven years, one would have expected to 
find a provision that the mortgagee would be entitled to enter 
into possession for that period only. There is no such limitation. 

The point is not wholly free from difficulty, but having re- 
gard to the observations of their Lordships of the Privy Council 
in the case of Mathura Das v. Raja Narindra Babadur', which has 
been followed by a Bench of this Court in Mebedeo Prasad v. Dhiraj 
Singh’, we think that in the absence of any express recital to the 
contrary it must be presumed from the terms of the document 
that subsequent interest was contemplated. 


The result therefore is that this appeal is dismissed with costs. 


Appeal d&missed 
LL R. 19 AIL 39 "20 A L. J. R. 752 


BECHU AHIR (Plaintiff) 
versus 

HANSRAJ AHIR AND oTuers (Defendants) * 

Hinds. Lew—Alienation by widow in favour of next presumptive re- 
versioner—Contingent reversioner entitled to challenge—Hindu Lew 
—Widow, sift by—W kether declaratory relef should be granted 
to the reversioner. 

Where a suit is directed against alienations in favour of the 
next presumptive reversioner, the con t teversioner from the 
Ba cone ay eee a ee oe 
saction and there is no reason for holding that a suit by him is 
not ae ear Raja Dei v. Umed Singh, L. L. R. 34 All. 207=9 
A. L. J. R. ELS and bende i arih Ae Eo Rer AAS ee 
ferred to, 

*S. A. 2254 of 1927 
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Per NIAMATULLAH, J.—In cases of transfers for consideration 
in which questions of legal necessity may arise, the grant of a 
declaratory relief ordinarily serves the useful purpose of declar- 
ing rights which depend upon proof of circumstances as to which 
evidence may disappear by the time succession to the estate 
opens. But in a case where the transfer is a gift pure and 
simple made by a Hindu widow, no question of legal snecessity 
or its validity as such can arise, and it is not desirable as a rule 
to grant a declaration which can serve no useful purpose now 
or hereafter. 

SECOND APPEAL from a decree of C. Des Baneryi Esq., Addi- 
tional Subordinate Judge of Jaunpur, confirming a decree of BABU 
Banwari Lat MaTHur, Munsif of Shahganj. 

S. M. Husain for the appellant. 3 

M. Waliullah for the respondents. 

The following judgments were delivered:— 

Sen, J.—This is an appeal by the plaintiff and it arises out 
vf a suit for a declaration that a deed of gift, dated March 30, 
1922, executed by defendants Nos. 3 and 4, in favour of defend- 
ants Nos. 1 and 2, wag null and void and not enforceable against 
the plaintiff’s reversionary right. 

The following genealogical table will elucidate the’ relation 
of the parties:— i 

MANSHA AHR : 
Gur Dayal ae eo 
Becho, Plaintiff Met. Manyhari (Defendant No. 3) 
| 
sep | Asp 
Mast. Sahti (Defendant No. 4) 
Mrt. Ganga Dei (Defendent No. 2) 


Hansraj (Defendant No. 1) 

Sheo Ratan was separate from Gur Dayal and Bechu. Sheo 
Ratan had two sons, Sarup and Anup. Anup predeceased his 
father; so that upon "Sheo Ratan’s death, Sarup became the sole 
owner of the property by rule of survivorship. On March 30, 
1922, Mst. Sahti, who on the death of Sarup had only a limited 
interest in the property, executed a deed of gift in favour of her 
daughter Ganga Dei and her daughter’s son Hansraj. Mst. Man- 
jhari had no interest in the property but she was joined ‘in’ the 
execution of the deed of gift. 

Plaintiff claimed to be the next presumptive reversioner of 


BE 
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Sheo Ratan. He alleged that upon thé death of Sheo Ratan Mst. 
Manjhari took to evil ways and that Sarup and Anup were not 
born in wedlock. 

The finding of the court below is that Mst. Manjhari was 
the wedded wife of Sheo Ratan and Sarup and Anup were the 
lawful igsues of that marriage. It is patent, therefore, that the 
plaintiff was not the next presumptive reversioner of Sarup. The 
next presumptive reversioner is Mst. Ganga Dei who, if she suc- 
ceeds to the estate of Sarup, would also have a limited interest in 
the property. She was to be followed by Hansraj, the daught- 
er’s son. The succession of the plaintiff thus depends upon the 
happening of a remote and uncertain contingency. 

The plaintiff did not state in the plaint that he was en- 
titled to maint&in the suit either because the next presumptive re- 
versioners had colluded with the life-tenant, or had otherwise pre- 
cluded themselves from interfering. 

The suit was resisted on the ground that the plaintiff was not 
the next presumptive reversioner and, therefore, was not competent 
to maintain the suit. This plea found favour with the courts 
below which dismissed the suit. Plaintiff impugns the correctness 
of the decision of the courts below. The law regulating the right 
of action in suits by reversioners has been laid down by the Judicial 
Committee in Re Rani Anand Kunwar v. The Court of Wards. 
The following pronouncement has been made in this case:— 

It cannot be the law that anyone who may have a possibility 
of succeeding on the death of 2 widow can maintain a suit of 
the present nature, for, if so, the right to sue would belong to 
everyone in the line of succession, however remote. The right 
to sue must, in their Lordships’ opinion, be limited. If the 
nearest reversionary heir refuses; without sufficient cause, to 
institute proceedings, or if he has precluded himself by his own 
act or conduct from suing or has colluded with the widow, or 
concurred in the act alleged to be wrongful, the next presum- 
able reversioner would be entitled to sue. 

This view has been reiterated in later decisions such as Venka- 
tanarayana Pillai v. Subbammal*. Referring to the earlier decision, 
their Lordships observe at page 412: 

But in laying down this broad rule their Lordships pointed 
out in clear terms that under certain circumstances the next 
presumable reversioner would be entitled to sue. 

In Jhondu v. Tarif? their Lordships held that a contingent rever- 
sioner was not competent to maintain a declaratory suit unless he 
showed that the nearer reversionary heir had precluded himself 
from suing. , 

It is unfortunate that the plaintiff came into court with a num- 


1I, L. R 6 Cal 764 3L L. R 38 Mad. 406 
*L L R 37 AlL 45 
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ber of false allegations and put forward his pretension as the next 
presumptive reversioner, which he was not. He was as a matter of 
fact a contingent reversioner. He had not stated in the plaint that 
the presumptive reversioner had either colluded with the life-tenant 
or had otherwise precluded herself from suing. At the same time 
one cannot shut one’s eyes to the fact that the deed of gift has 
been executed by the life-tenant in favour of persons who are nearer 
than the plaintiff in the order of succession under the Hindu Law. 
These must be taken to have either colluded with the life-tenant in 
the wrongful act complained of or to have concurred in the said 
act. The act complained of is one which is clearly to their benefit 
and which passes the property frcm the life-tenant to them. Where 
the suit is directed against alienationg in favour of the next presump- 
tive reversioner, the contingent reversioner from the nature of 
things is the only person entitled to challenge the transaction, and 
there does not appear to be any reason for holding that a suit by him 
is not competent. - Under those circumstances the only person who 
was left in the field to challenge the legality or validity of the act of 
Mst. Sahti, the widow of Sarup, was Bechu Ahir, the plaintiff, and 
no other person. I am fortified -n this view by the decision of this 
Court in Raja Dei v. Umed Singh" in which a Hindu widow in pos- 
session gifted the property in fevour of a daughter’s son during 
the lifetime of her daughter. Zt was held that a contingent re- 
versioner was entitled to maintain a suit for a declaration that the 
transfer was invalid, when the next reversioner was a female entitled 
to a life interest only. It was further held that where the donee 
was the next reversioner presumptively entitled to the absolute own- 
ership of the property, the suit by the contingent reversioner was 
not barred. This view was followed in Jainti Singh v. Gosain®. The 
lower appellate court has relied upon Meghy Rai v. Rem Khelawan’. 
In this case the presumptive reversioner had not concurred in the 
alienation’ made by the widow; nor was he the transferee under the 
alienation impugned in the action. The presumptive reversioner 
had not by any acts or omissions precluded himself from challenging 
the act of the widow. Under those circumstances there was no 
excuse on the part of a contingent reversioner to assume the car- 
riage of the suit. 

Both upon general principles and the authorities set out above, 
the right of suit clearly belonged to Bechu and his claim ought not 
to have been dismissed upon the mere fact that he was not the next 
presumptive reversioner. I would, therefore, reverse the decrees of 
the courts below and decree the plaintiff’s suit. 


NIAMATULLAH, J.—I entirely agree with the conclusion of 
my learned brother that the plain=ff is entitled to maintain the suit 
‘LL R. 34 AIL 27=9 A. L J. E. 158 

"16 A L. J. R 493 “11 A. L J. R 382 
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for the declaratory relief he seeks in his plaint. The fact that he 
made certain false allegations to establish bis right as the presump- 
tive reversidner of Sheo Ratan does not disqualify him from main- 
taining the suit if the facts found invest him with a status in which 
he can sue for the declaration he seeks. On the own showing of the 
contesttpg defendants the deed of gift was executed by the widow 
of the last male holder in favour of his daughter. and her son. The 
plaintiff cannot be denied the right to impeach a deed of gift which 
is in favour of reversioner nearer than himself. It cannot be hu- 
manly expected that such reversioner would challenge the deed of 
gift in their own favour. The case, therefore, comes within the 
rules enunciated in the cases to which reference has been made in 
the leading judgment. The defendants Nos. 1 and 2 have unques- 
tionably precluded themselves from bringing a suit of the charac- 
ter brought by the plaintiff, having accepted the gift made by the 
present life-estate holder. 

To concede to the plaintiff a right to bring a suit for a declara- 
tion that the deed of gift will be “null and void and not enforceable 
as against the future right of inheritance of the plaintiff” does not 
necessarily exclude the consideration of the further question, whe- 
ther having regard to the particular circumstances of the case, the 
declaratory relief, which is always in the discretion of the court, 
should be granted. The deed of gift purports to have been exe- 
cuted by the widows of Sheo Ratan and Sarup in favour of the 
daughter of the last male holder and her son and recites practically 
the whole of the family pedigree including the line in which the 
plaintiff’s name occurs. The plaintiff is clearly admitted as the 
first cousin of Sarup, who has been found to be the last male holder 
of the property in dispute. The instrument evidences a gift in 
favour of such persons and made under such conditions that it can- 
not be considered to amount to a surrender of the estate by the 
widow of the last male holder. In these circumstances I am in- 
clined to think that the declaration prayed for by the plaintiff is a 
declaration of what is palpably and uncontestably true. If the 
plaintiff's suit is dismissed, his right to recover possession on the ter- 
mination of the life-estate, in case no nearer reversioner is alive, 
cannot be questioned. In cases of transfers for consideration in 
which questions of legal necessity may arise, the grant of a de- 
claratory relief ordinarily serves the useful purpose of declaring 
rights which depend upon proof of circumstances as to which evi- 
dence may disappear by the time succession to the estate opens. 
But in a case where the transfer is a gift pure and simple made 
by a Hindu widow, no question of legal necessity or its validity 
as such can arise. It is in my opinion not desirable as a rule to 
grant a declaration which can serve no useful purpose now or here- 
after. In view, however, of the fact that the defendants’ writ- 
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den statement denies that the pleintiff belongs to the family of 
the last male holder, though the pléa is in the teeth of what is 
seated in the deed of gift iea 1 sin not prepared eo ke a differ- 
ent view from that of my learned brother on this part of the case. 
Accordingly I concur in trons the appeal in terms mentioned 
in his judgment. 

By THE CourT—We iie chis appeal, set aside the dies 
of the courts below and decree the plaintiff’s suit. As the 
ties came to court on false allegations, we direct that they should 
bear their own costs throughout. 


Appeal allowed 


JAMWATI AND ANOTHER (Defendents) 
versus 
MAHARANI (Plaintiff) * 
Hinds Lew—W idow—Maintenence—Right to arrears of. 

Before a Hindu widow can obtain a decree for arrears of main- 
tenance she must satisfy the Court that she was in want and 
a case for arrears must be made out, and there must be prime 
facie evidence of wrongful withholding of arrears. 

L L. R. 24 Mad 147 (p.c.) and Mallipeddi v. Mall- 
peddi, A. L R. 1925 Mad. 795 followed. Ekradeshweri v. 
Homeshwer Singh, aed i L. J. R. 695 (p.c.) distinguished. 
Reghubens Kustwer v gwint Kunwar, I. L. R. 21 All 183 
and Kerbasappe v. Kelleve, I. L. R. 43 Bom. 66 referred to. 

Frst APPEAL from a decree of MauLVI MUHAMMAD TUFAIL 
Auman, Subordinate Judge of Shzhjahanpur. 

B. Malik and Harnanden Prasad for the appellants. 

Uma Shenker Bajpai for the respondent. 

The judgment of the Court was delivered by . 

BENNET, J.—This is a first appeal by Mst. Jamwati, a widow 
and her lessee, Pandit Ram Chandar, against a decree of the court 
of first instance awarding maintenance and arrears of maintenance 
to the plaintiff-respond&nt Mst. Maharani. Musammat Maharani 
is a widow aged 60 and her husband Jagannath died in 1912. He 
left a minor son Sriram who was the husband of Mst. Jamwati 
appellant, who was also minor at that time. The entry in the 
revenue records on the death of Jagannath was half for plaintiff 
Mst, Maharani and half for her minor son Sriram. Musammat 
Maharani continued in possession of the estate and to make col- 

*F. A. $17 of 1926 
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lections. Her minor son Sriram died 4bout 1922"and Mst. Maha- 
rani still continued in possession. Her daughter-in-law Mst. Jam- 
wati brought a suit No. 56 of 1924 for possession of the whole of 
the property on the ground that she was the widow of the last 
male holder This suit was decreed on December 12, 1924, and in 
February 1925, on some date not specified, Mst. Jamwati obtained 
possession of the estate. It is stated that there was a receiver ap- 
painted on April 1, 1924, during the pendency of that suit, but 
this is not shown by the present record and it is only stated in the 
judgment that a commissioner was appointed to make a list of 
property. Musammat Maharani brought the present suit on April 
7, 1926, claiming maintenance at the rate of Rs.1,100 a year and 
also arrears of maintenance from April 1924 to the date of the 
decree. The dearned Subordinate Judge has held that net income 
of the estate is Rs.1,200 per annum and he has allowed Rs.40 per 
mensem to the respondent-plaintiff Mst. Maharani with arrears of 
maintenance from April 1924, at the same rate. 


The next point is in regard to arrears of maintenance. The 
learned counsel for the appellant Mst. Jamwati relied on Raghubans 
Kunwar v. Bhagwant Kunwar’ and Kerbasappa v. Kalava from 
which we deduce the proposition that a widow must satisfy the 
court that she was in want before she can obtain a decree for arrears 
of maintenance. The question of maintenance does not stand on 
the same footing at all as the question of arrears of maintenance. 
The learned counsel for the plaintiff referred to Ekradeshwari v. 
Homeshwer Singh”. In this ruling, the question before their Lord- 
ships was from what date arrears of maintenance should be granted 
to a Hindu widow and their Lordships held that on the*facts in 
the case before them the widow was entitled to arrears of main- 
tenance from the date on which she left her husband’s house and 
went to reside elsewhere. In the present case Mst. Maharani gives 
her address in the plaint as mauza Bajhera Bhagwanpur and in the 
detail of houses attached to the plaint she states that the house 
in that village is one of the houses of the estate. It is also in pa- 
ragraph 6 of the written statement of Mst. Jamwati (additional 
pleas) that the plaintiff lives in the house at Bajhera. Accord- 
ingly, the present case stands on a different footing from the case 
before their Lordships of the Privy Council in 1929 A. L. J. 695 
(p.c.). and must be decided on its own facts. In Mallipeddi v. 
Mallipedd#* and in I. L. R. 24 Mad. 147 (p.c.) it was held that a 
case for arrears must be made out and there must be prima facie 
evidence of wrongful withholding of arrears. The facts in the 
present case are not as clear as they might be, but we consider that 
it is not desirable to remand this case for further investigation, 
because the adoption of such a course would involve the parties 


1L L R 21 All 183 3I, L R. 43 Bom. 66 
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in a greater amount of expense than the amount of arrears in 
question. ‘Taking the facts on the record which we are able to 
ascertain we consider that equity will be satisfied in the, present case 
by allowing the appeal of Mst. Jamwati to this extent that the 
arrears of maintenance will be reduced from Rs.40 per mensem 
decreed by the learned Subordinate Judge from April we to 
the date of suit, to the sum of Rs.10 per mensem from February 
1, 1925 upto April 7, 1926, the date of suit, which we now decree 
for arrears of maintenance. Musammat Jamwati will receive pro- 
portional costs of appeal and proportional cos-s in the lower court 
and this would be taken into account in calculating the amount of 
court-fee which will be paid by the parties. Musammat Maharani 
is also allowed proportionate costs in proportion to her success. 
[Their Lordships upheld the decision of the Subordinate Judge 
as regards the amount which. each widow should have for main- 
tenance. | 
Appeal dismissed 


MUMTAZ BEGAM (Plaintiff) 
VETSHS £ 
LACHHMI anD oTHERS (Defendants) * 
Transfer of Property Act, Sec. 58 (c)—Document purporting to seh Ae 
perty in consideration of a losn due to vendees—Agreement to retease 
_ property on peyment of money within prescribed period—Document 
amounts to a mortgage. 

© Appellant borrowed some money from two persons under 2 
simple mortgage carrying interest. ‘Later on appellant executed 
a document purporting to sell the property in consideration of 
the loan due to the vendees and it was ag-eed that if the vendor 
paid the money within three years, the property would be released. 
Held, that the transaction fell within the language of Sec. 58(c) 


Gv. 
1930 
JaMwaTr 
r. 
MAHARANI 


Bennet, J. 


of the ‘Transfer of Property Act and that it was a case of mort- 


gage and not an out and out sale. 

APPEAL under Section 10 of the Letters Patent from a judg- 
ment of the Hon’sLe Mr. Justice Boys. 

Narain Prasad Asthena and Baijnath Sabei for the appellant. 

G. Agarwala for the respondents. 

. The judgment of the Court was deliverea by 

Muxeryt, J—The only question in the Letters Patent appeal 
is whether the document in question dated February 14, 1910, evi- 
dences an out and out sale or whether a mortgage by conditional 
sale. f , ; 

It appears that the appellant, Mst. Mumtaz Begam, borrowed 
a sum of Rs.400 on October 2, 1905 from two, persons, Narwar 

. *L, P. A. 119 of 1929 
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Mal and Kishan Lal. The mortgag@ was a simple one and carried 
interest. Five years later the appellant executed the document 
in question and purported to sell the property in consideration of 
the loan that was owing by her. It was agreed that if Mumtaz 
Begam paid the money within three years the property would be 
“released” (wa guzasht kara lengen). The plaintiff’s suit has been 
dismissed by the courts below and a learned single Judge of this 
Court. The first two courts came to the conclusion that on the 
true interpretation of the document it was an out and out sale and 
the condition as to the ‘release’ of the property on payment within 
three years did not bring the transaction down to one of a mortgage 
by conditional sale. In second appeal the learned single Judge of 
this Court did not consider the document itself, on the ground that 
no translationeof the document had been placed before him. ‘The 
learned Judge, however, considered the law on the point, and after 
a careful consideration of the law came to the conclusion that he 
had no reason to differ from the finding of the courts, below. 


The document has been read out to us, and we have carefully 
gone into the language of the document ourselves. The whole 
question before the learned single Judge was whether the document 
expressed a transaction of sale or a transaction of a mortgage. The 
answer to the question can properly be given by a consideration 
of the language alone and possibly in conjunction with certain 
circumstances. But if the document was not to be looked into, 
the only, consequence that should have followed was a dismissal 
of the appeal on the sole ground that the translation of the docu- 
ment had not been placed before the learned single Judge; but as 
the learned sigle Judge has gone into the case, we feel that we are 
justified in looking at the document itself. If the learned Judge 
had dismissed the appeal on the sole ground that 2 translation of 
the document had not been placed before him; as required by 
the rule, probably we would not have been in a position to say 
that the learned Judge was wrong and that we should be prepared 
to hear an appeal against his judgment. But, as already stated, 
the case has been heard on the merits, we feel we are bound to 
look into the document itself. 


We find that the vendor and the vendee were already in the 
position of a borrower and a lender. A mortgage was created on 
the security of the property itself, and at the date of ostensible 
sale deed there was a loan due from Mumtaz Begam to the vendees 
Narwar Mal and Kishan Lal. This was a circumstance which 
strongly pointed to a further mortgage being made on the pro- 
perty, to secure the interest Saab to the lenders on the one 
hand, and a right of redemption on the other. The fact that 
Narwar Mal and Kishan Lal agreed to allow a release (wa guzasht) 
if they were paid within three years, would go to indicate that the _ 
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transaction was meant to be a security iar the money due to Nar- 
war Mal and Kishan Lal. The use of the word “release” indicates 
that the property was regarded as being under a sort of restraint, 
that is to say, was a security. The transaction falls within the 
language of Section 58 (c) of the Transfer of Property Act. The 
new amendment which has come into force since April,1, 1930 
does not stand in the way of the appellants’ success. The term 
of “re-sale” or “release” is to be found in the document itself, and 
therefore the right of redemption, if there be any, is not lost. On 
a consideration of the entire document we are of S that it 
was 2 case of mortgage and not of an out and out 


In the result, we allow the appeal, set aside the e of 
this Court and the decrees of the courts below and make a decree 
for redemption in favour of the appellant on conditfon of payment 
of Rs.500 within six months of this date. A tlecree under Order 
34, Rule 7 of the Code of Civil Procedure will be prepared with 
six months’ time for redemption. In the circumstances of the case 
we direct that the parties shall pay their own costs throughout. 
Appeal allowed 


TODAR MAL AND ANOTHER 
versus ; 
KING-EMPEROR THroucH HARDEWA TEWARI* 
Criminal Procedure Code, Sec. 539(b)—Absence of memorandum of local 
inspection by magistrate—Does not render trial illegal. 
The absence of a memorandum of a local inspection by a ma- 
gistrate does not render a trial or inquiry illegal. Tirkbe v. Nanak, 
25 A. L. J. R. 377, Hirdey Govind v. K.-E., I. L. R. §2 Cal 
148, I. L. R. 53 Cal 46, 1925 CaL 353, I. L. R. 50 Bom. 680 
and 1926 Rangoon Vol. 1, 193 referred to. 
CrrminaL REFERENCE made by Saale Marrra ESQ., 
Sessions Judge of Benares. 
Kumuda Prasad and Mansur Alem for the applicants. 
Panna Lal and Heri Pal Vershni for the opposite party. 
The following judgment was delivered by 
BENNET, J.—This is a reference by the learned Sessions Judge 
of Benares recommending that the order passed under Section 147, 
Criminal Procedure Code by 2 magistrate should be set aside. The 
learned Sessions Judge gives three grounds under which he consi- 
ders the order was invalid. The first ground was that no service 
of a Oy. of the preliminary order was made on the applicants in 
*Cr. Ref. 433 of 1930 - 
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revision. The Magistrate in his explanation points out that a copy 
of the preliminary order was served on the two applicants in revi- 
sion, and it is admitted by the learned counsel for the applicants 
that this is correct. The second ground is that the magistrate 
relied on a police report without having that report proved by the 
police offjcer who made it. The learned Sessions Judge is apparently 
unaware of the procedure under Section 147, Criminal Procedure 
Code. Section 147(1) lays down that whenever a magistrate is 
satisfied from a police report or from information that a dispute 
likely to cause a breach of the peace exists regarding any alleged 
right of user of any land or water etc., he makes an order in writ- 
ing and requires the parties to put in written statements and 
thereafter he holds an inquiry. The only use that the magistrate 
has made of the police report is the use contemplated by this Sec- 
tion, and accordingly it was not necessary for him to call on the 
police officer to give evidence in regard to the correctness of his 
report. The third ground on which the learned Sessions Judge 
relies is that although the magistrate made a local inspection he 
did not make a memorandum of that local inspection as required 
by Section 539 (b), Criminal Procedure Code. This the magistrate 
admits, but he points out that all that he saw on his local inspection 
was that there was a pond on a certain number, and that matter 
is hardly a matter requiring a memorandum. The order of the 
magistrate extends to eight pages and there are only seven lines 
in which he referred to what he saw on his local inspection. Ac- 
cordingly it is clear that the order of the magistrate was based 
on evidence in the case and not on what he saw on his local ins- 
pection. The learned Sessions Judge refers to a ruling in’ Hirday 
Govind v. K.-E.', in which it was held that a memorandum of 
a local inspection was mandatory, but it has been held in the later _ 
ruling of the Calcutta High Court, 53.Cal. 46, and also in 1925 
Cal. 353 and in 50 Bom. 680 and in 1926 Rangoon Vol. 1, 193 
that non-compliance with the direction in Section 539(b), Cri- 
minal Procedure Code to make a memorandum of an inspection 
does not vitiate the trial. In the ruling of this High Court men- 
tioned by the learned Sessions Judge, Tirkha v. Nanak’, it was 
merely held that the Section required a memorandum to be made, 
but it was not held that the mere absence of a memorandum would 
vitiate the trial or inquiry. Accordingly f consider that the ab- 
sence of a memorandum of a local inspection did not render a 
trial or inquiry illegal. ‘Two other points were urged by the learned 
Sessions Judge for the applicant in revision. Firstly that unless it 
is shown that the breach of the peace is imminent and that the 
opposite party has not sufficient time to go to the proper court, 
action under Chapter XII of the Criminal Procedure Code is not 
114. R 52 Cal 148 -- - ns A. L J. R 377 
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justified. There is nothing-in Chapter XU or in Section 146 which 
states that the danger of a breach of the peace should be imminent. 
In fact no case could ever be made legal under that Chapter if 
it was necessary that it should be impossible to have sufficient time 
to go to the proper court, because obviously it is always as easy 
to file a plaint in a civil court as to file a complaint in a criminal 
court. The provisions of Chapter XII are intended to provide a 
speedy remedy in cases of disputes with which that Chapter deals, 
in order that the matter may te settled temporarily while more 
lengthy civil proceedings take plzce. The remaining ground urged 
by the learned counsel was that there was no finding of the ma- 
gistrate under Sec. 146, Proviso (2). Irrigation from this tank 
is a matter which is exercisable at particular seasons and therefore 
the Section requires that an order should not be pgssed unless the 
right has been exercised on the last season preceding the date of 
institution. I find that the firs: witness for the applicant to the 
magistrate states that from all zime irrigation has gone on from 
this tank and other witnesses give similar evidence. The ma- 
gistrate on this evidence in his order states: 

that water accumulates in this tank No. 410 and this water is 

used for irrigating a number of fields in the village. 
This shows that the case before the magistrate was that the tank 
was used in previous seasons by the applicants and that those ap- 
plicants in the present season were prevented from making a si- 
milar use of the tank for irrigation by the opposite party. I 
consider that there is nothing in any of these grounds or reference 
or revision. Accordingly I refase the reference and uphold the 
order 8f the magistrate. . 


Reference rejected 


BAL KRISHNA SHARMA (Plaintiff) 
versus 
PATJ SINGH AND ANOTHER (Defendants) * 

Hindu Lew—Maintensnce—Step-mother—Trensfer by Hindu to bis step- 
mother of plots for lifetime in lieu of maintenance—No restraint on 
alienation provided by deed—Usufructuery mortgage of plots by 
transferee—Validity of—Hindu Widows Remarriage Act (XV of 
1856), Sec. 2—Widow allowed to remarry by custom—No for- 
feiture of ber right to maintencnce—Trensfer of Property Act (IV 
of 1882), Sec. 6(e)—Right žo sue for mesne profits—Not trens- 
ferable. 

Where the deed of agreement, by which a Hindu transferred 
*S. A. 668 of 1928 
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certain plots to his step-mother for her lifetime in lieu of her 
maintenance, did not provide for any restriction on ailenation, and 
the transferee subsequently executed a deed of usufructuary moru- 
gage of the plots, beld, that the deed did not restrict the right of 
the transferee to alienate the plots for the period of the limited 
interest in them which was granted to her and therefore the usu- 
fryctuary mortgage was valid. Tere Sunderi Debi v. Seroda 
Charen Benerji, 12 C. L. J. 148 and Subraya Sempigethbaye v. 
Krishna Baipedithaya, I. L. R. 46 Mad. 659 at 669 relied on. 

If a Hindu widow is allowed to remarry by the custom of her 
caste, there is no need for recourse to the Act XV of 185¢, for the 
validity of her marriage, and therefore there is no forfeiture under 
that Act of her right to maintenance. On the other hand, if her 
remarriage is not permitted by the custom of her caste and is only 
valid undgr the Act, there would be a forfeiture of her right to 
maintenance. Gajadber v. Keusille, I. L. R. 31 All. 1616 A. 
L. J. R. 107 relied on. 

The right to sue for mesne profits is not transferable. K. Seetem- 
ma y. Venkateremanayys, I L. R. 38 Mad. 308, Jat Nerain Pendey 
v. Kishun Dutta Misra, I. L. R. 3 Pat. 575 and Dwrga Chandra 
Roy v. Koilash Chendra, 2 C. W. N. 43 followed. 

SECOND APPEAL from a decree of MauLvı MuHAmMMaD Ju- 
NAID, Subordinate Judge of Jhansi, confirming a decree of Mr. R. 
K. Cuaupuri, Munsif. 

N. C. Vaish for the appellant. 

K. N. Lagbate for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by the plaintiffewhose 
suit has been dismissed in full by both the lower courts. ‘The 
family tree is as follows:— 

HAR LAL 


T 
=Rajrani =—Met. Sewri, Defdt. 2 








Paijaingh, Defdt. 1 Asa Ram, deceased 
Har Lal died first and after him his son Asaram died leaving Paij 
Singh as the sole survivor of the family. On December 7, 1921, 
Paij Singh, defendant No. 1, executed a deed of agreement by 
which he transferred for her lifetime and for her maintenance 
two plots to Mst. Sawai, his step-mother defendant No. 2. She 
brought a suit No. 529 of 1924, for possession and obtained a 
decree on May 18, 1925, and her name was entered but she did 
not obtain possession. Subsequently she married, as is admitted 
in the written statement, a man called Badle in Gwalior, and aftet 
that on February 10, 1926, she executed a deed of usufructuary 
mortgage of the two plots in favour of the plaintiff in this suit. 
On the same date she also executed a sale deed of her right to 


i 
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damages (that is, mesne prdfits) for the years 1333 Fasli and 1334 
Fasli in favour of the plaintiff. The consideration for the mort- 

deed was Rs.60 and the term was twenty years. We will 
first deal with the question of what rights arose under the usu- 
fructuary mortgage. It has been argued before us that the intention 
of the deed of agreement was to create a personal estate for life 
only in Mst. Sawai, and accordingly that she had no right to 
transfer her interest in that estate to the plaintiff, because Sec- 
tion 6(d) of the Transfer of Property Act states that 

an, interest in property restricted in its enjoyment to the owner 

personally cannot be transferred by him. 
Various rulings have been quoted before us, and we leave out of 
account those rulings-which refer to attachment of property un- 
der decrees under Section 266 of the former Civil Procedure Code 
or Section 60 of the present Civil Procedure Code, because the 
case of a voluntary transfer is not governed by the same principle 
as those sections. We may, however, note that in Tera Sundari 
Debi v. Saroda Charan Banerji: there is a very full discussion of 
the principles governing both classes of transfer. At page 154 
the following principle has been laid down with N we are 
agreed, 


from a review of the authorities to which reference has been made, 
` it is clear that, when 2 grant of land has been made and accepted 
in lieu of a right to maintenance and there is no restraint upon 
alienation, there is no divergence of judicial opinion that the 
interest of the grantee is liable to be seized and sold in execution 
of a personal decree. 
The principles of voluntary alienation by a person entitled to 
maintenance have been well laid down by the Chief Justice in 
Subraya Sempigethaya v. Krishna Baipadithaya as follows:— 

I think that the view expressed above that this question must 
turn on the intention of the parties reconciles most, if not all, 
of the apparently conflicting decisions on this question. 

In that particular case the ruling states that no general law was 
laid down, but that the case must be governed by its particular 
set of circumstances. Now in the present case the deed of agree- 
ment does not provide for any restriction an alienation. It was 
open to Paij Singh to enter in his deed restrictions on alienation. 
The fact that he did rot do so leads us to the conclusion that the 
deed does not' restrict the right of Mst. Sawai to alienate this pro- 
perty for the period of the limited interest in it which was granted 
to her. Accordingly in the present case and under the particular 
facts of this case we consider that Mst. Sawai was empowered to 
transfer her rights in these two numbers to the plaintiff by the 
usufructuary mortgage in question. 

112 G L J. 148 "LL. R. 46 Mad. 659 at 669 

181 ° 
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The next question which was argued is that there is a for- 
feiture under die Hindu Widows Remarriage Act, Act XV of 
1856, Section 2, and therefore the plaintiff cannot receive any 
rights by his usufructuary mortgage which was executed after 
the remarriage of Mst. Sawai. The law on this subject has been 
laid down for this High Court in Gajadhar v. Keusilla*, which states 
at page "POs: 

According to these rulings not only is Act No. XV of 1856 
inapplicable in the case of a widow who is permitted by the 
custom of her costs to remarry, but she does not forfeit the pro- 
perty inherited by her from her husband. 

That is, if a Hindu widow is allowed to remarry by the custom of 
her caste, there is no need for recourse to the Act XV of 1856 for 
the validity of her marriage, and therefore there is no forfeiture 
under that Act of her right to maintenance. On the other hand, 
if her remarriage is not permitted by the custom of her caste and 
is only valid under Act XV of 1856, there would be a forfeiture 
of her right to maintenance under Section 2 of that Act. Now 
in the present case the plaint naturally did not set forth the fact 
of remarriage but the written statement in para 3 recited that 
before the execution of the mortgage deed dated February 10. 
1926, Mst. Sawai took Badle as her husband and began to live 
with him in the State. Under the circumstances, the agreement 
dated December 7, 1921, and the mortgage deed and the sale 
deed dated February 10, 1926, are according to Hindu Law and 


statutory enactments null and void and inoperative as against 
the defendant. 


-We do not find here any pleading that because the remartiage of 


Mst. Sawai was not allowed by the caste of Ahirs to which she 
belongs, therefore, there was a forfeiture of her right to main- 
tenance. Accordingly as it was never pleaded that remarriage 
was not permitted by the caste of Ahirs, no issue was framed on 
that point. It is, in our opinion, too late for the respondent to 
come forward now and allege that under the custom of Ahirs 
there is no right of widow remarriage. Further, we consider that 
the recital in para 8 of the written statement that Mst. Sawai took 
Badle as her husband is an admission of the validity of such a 
widow remarriage among Ahirs. 

We consider, aan that cs plainttf is entitled to a dec- 
ree for possession of these two plots as usufructuary mortgagee 
and we grant him a decree accordingly. ne 

In regard to the claim for Rs.50 as mesne profits for the year 
1333 Fasli during which the plaint in para 3 admits that the de- 
fendant No. 1 was in actual possession, the point taken is that the 
right to sue for mesne profits cannot be transferred, because it is 

"LL R 31 All 161=6 A L J. R. 107 
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a mere right to sue under*Clause (e), Sectian 6 of the Transfer 
of Property Act. This has been held by three High Courts in 
K. Seetamma v. P. Venkataramanayya', Jai Nerain Pandey v. Ki- 
shun Dutia Misra’ and in Durga Chandra Ray v. Koilash Chandre’. 
We follow these rulings and hold that the right to sue for mesne 
profits is not transferable. There is also a claim for Rs.50 for mesne 
profits for 1334 Fasli. The usufructuary mortgage in édvour of 
the plaintiff was executed on February 10, 1926, and 1334 Fasli 
began on July 1, 1926. The plaint was filed on January 22, 1927. 
The claim for mesne profits for 1334 Fasli is for a period after 
the plaintiff had become entitled to possession of the plots and 
consequently the claim is valid. There is no finding by the lower 
courts as to the amount of mesne profits. But the sale deed for 
1333 Fasli shows that Rs.50 was paid by the plaigtiff for mesne 
profits for that year. We consider that Rs.50 is a correct figure 
for mesne profits for 1334 Fasli. 


In the result, we allow this appeal to the extent that we grant 
the plaintiff a decree for possession as usufructuary mortgage of 
the two numbers in suit and Rs.50 (fifty) mesne profits for 1334 
Fasli with proportionate costs in all courts. We dismiss the claim 
for mesne profits for 1333 Fasli with proportionate costs. 


*L L R 38 Mad. 308 SL L R. 3 Pat. 575 
* [1897-98] 2 C W. N. 43 
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MOHAMMAD SHARIF (Defendant) 
VETSHS 
NASIR ALI (Pleiniiff)* 

Civil Procedure Code (Act V of 1908), Sec. 80—W ben Police Inspector 
is deemed to be acting. in bis officiel capecity—Police Act 
(V of 1861), Sec. 42—Scope of—Limitstion Act, Sec. 15— 
Suit against joint defendents—Notice necessary against one—Period 
of notice to be deducted against all defendsnts—T ort—Malicious 
prosecution—" Prosecutor” in criminal case. 

A Police Inspector proceeded to the scene of occurrence on re- 
ceipt of a report. Subsequently he made a report complaining of 
assault and obstruction by the plaintiff.and his party in his capa- 
city as a police officer. One of the offences with which the plaint- 
iff was charged was that under Sec. 332, Indian Penal Code. 
Plaintiff was acquitted and he filed a suit for damages for mali- 
cious prosecution. Held, the Police Inspector was acting in“his 
official capacity and notice under Sec. 80, Civil Procedure Code 
was imperative. Abdul Rshim v. Abdul Rabim, 22 A. L. J. R. 
812 followed, Mumtex Husain v. A. E. Lewis, 7 A. Ls J. R 
301 distinguished. 

*S, A. 1958 of 1927 
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Where a suit has to be brought d¢gainst a police officer for da- 
mages for something done in the exercise of his powers under the 
Code of Criminal Procedure, the provisions of Sec. 42 of the Police 
Act do not apply. 
Bachcha Singh v. Jafer Beg, 13 A. L. J. R. 788 followed. 
If it is necessary or even permissible for a plaintiff to bring a 
silt claiming relief against all the defendants jointly, and if a 
notice under Sec. 80 of the Civil Procedure Code was necessary 
against one of the defendants and was in fact given, the period of 
notice is to be excluded in computing the period of limitation for 
the suit and not merely so far as the defendant to whom notice 
was given is concerned. B. & N. W. Ry. Co. v. Ramsarup Lal 
Chendbury, 17 I. C. 109 referred to. 
Meaning of the word ‘prosecutor’ discussed. Belbbaddar Singh 
v. Badro Sab, 24 A. L. J. R. 453 and Gaya Prasad v. Bhagat Singh, 
LL. R. 30 All. 525. 
SECOND Apprat from a decree of BABU GANGA PRASAD VER- 
Ma, Subordinate Judge of Bulandshahr, reversing a decree of Basu 
Ratan Lat, Munsif of Khurja. 


Kailas Nath Katju and Mushtaq Abmad for the appellant. 
M. A. Aziz for the respondents. 
The judgment of the Court was delivered by 


NIsSMATULLAH, J.—These two appeals arise out of a suit 
brought by the plaintiff-respondent, Syed Nasir Ali, for recovery 
of Rs.1,000 as damages for malicious prosecution. The first de- 
fendant, Sharif, was a Police Inspector stationed at Khurja at the 
time when the offences for which the plaintiff-respondent was 
prosecuted were alleged to have been committed. Syed Zafar Ali 
and Aftab Husain, defendants Nos. 2 and 3, who are brothers, 
are related to the plaintiff. On January 11, 1924 defendant No. 2 
made a report at the Khurja policé station that his house, which is 
contiguous to that of the plaintiff, had been raided, by the plaint- 
iff and his associates and that he (the defendant No. 2) closed his 
doors to prevent the raiders getting into his house and made good 
his escape by jumping down the roof of his house. As the officer- 
in-charge of the police station was indisposed, the head muharrir 
forwarded the report to the Circle Inspector, the first defendant, 
who, accompanied by a few constables, progeeded to the scene of 
occurrence. Subsequently at about 12 p.m. the Circle Inspector 
made a report at the thana thar while he and the constables were 
proceeding to the scene of occurrence, the party were waylaid by 
the plaintiff and a few others and beaten. ‘This was said to have 
occurred between 6 and 7 p.m. The first defendant was under 
orders of transfer to Saharanpur and left Khurja next day. The 
offences with which the plaintiff and his party were charged by 
the first defendant in the report already mentioned were those un- 
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der Sections 332 and 147, Indian Penal Code, ie., voluntarily caus- 
ing hurt to deter public servant from his duty and rioting. The 
officer-in-charge of the police station made an investigation which 
resulted in the plaintiff’s prosecution for those offences before the 
Joint Magistrate, who acquitted the plaintiff and his co-accused on 
March 27, 1924. The suit which has given rise to these, appeals 
was instituted on May 27, 1925, on the allegation thaf the de- 
fendant No. 1 and Syed Zafar Ali, defendant No. 2, who is an 
honorary magistrate, and defencant No. 3 conspired to bring a 
groundless charge against the plaintiff without reasonable and prob- 
able cause and maliciously. The munsif, in whose court the suit 
was brought, dismissed it on March 22, 1926. On appeal the 
learned District Judge of Bulandshahr sent back the case to the 
Munsif on the ground that the latter had impropérly refused to 
examine certain witnesses, whom the plaintiff desired to produce 
and directed to submit fresh fincings after recording the evidence 
of such witnesses. In the meantime, the Munsif, who had dis- 
missed the suit, was transferred and was succeeded by another 
officer, who recorded the evidence which the appellate court had 
directed to be taken and. found in favour of the plaintiff on all 
the material questions arising in the case. On receipt of the find- 
ings, the learned District Judge decreed the plaintiff’s claim to the 
extent of Rs.700 against all the defendants. Second Appeal No. 
1958 of 1927 has been preferrec by the first defendant and Se- 


cond Appeal No. 2260 of 1927 has been preferred by defendants 


Nos. 2 and 3. 


To clear the ground for a consideration of the questions of law 
which Have been argued before us we should state the findings of 
fact, arrived at by the lower appellate court which must be ac- 
cepted as conclusive on second appeal. It has been found by the 
learned District Judge concurrently with the finding of the court 
of first instance after remand that the defendant No. 1 and the 
defendant No. 2 were on friendly terms; that there was ill-feel- 
ing between the plaintiff and derendants Nos. 2 and 3 in conse- 
quence of disputes about certain zamindari; that in June, 1923 
proceedings under Section 145 cf the Criminal Procedure Code 
were taken by the Sub-Divisional Officer, Khurja against the 
plaintiff and defendants Nos. 2 aad 3; that a report of defendant 
No. 1 then made was ûnduly favourable to the defendants Nos. 2 
and 3 and that the evidence otherwise proved that the defendant 
No. 1 had identified himself with the defendants No. 2 and 3. 


It has also been found that the criminal case against the 
plaintiff and his. party was absolutely false and that the plaintiff, 
who was a school master, was busy with the printing of examina- 
tion papers in the school building, at the time when the offences 
were said to have been committed. The lower appellate court 
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has gone so far as to hold that the repdrt of the defendant No. 2 
made at the thana on January 11, 1924, which was forwarded to 
the defendant No. 1, was without foundation and that the sub- 
sequent report of the first defendant charging the plaintiff and 
his party with offences under Sections 332 and 147 was equally 
without, foundation. The learned District Judge has expressed 
himself thus:— 


The plaintiff has thus proved that he could not be at the 
alleged row nor could he be at the tiraha to fight with the de- 
fendants. As the plaintiff was innocent and the whole story of 
the defendants from end to end was false, so not a single person 
of mohalla of defendants Nos. 2 and 3 nor anyone of the tiraha 
appeared as a witness for them. I agree with Mr. Ratan Lal 
that theereports of the defendants Nos. 2 and 3 to the Police 
that there was a danger of breach of peace as also the'report of 
the defendant No. 1 that the plaintiff beat him was all false so 
far as the plaintiff was concerned. As every thing was false and 
imaginary, it is fair to assume that the defendants were actuated 
by malice in so doing . . It seems that all the 
three defendants acted in a sort of conspiracy to ruin the plaint- 
iff. The defendant No. 1 was going, he was to hand over charge 
the next day and so it needed all efforts to concoct a case against 
the plaintiff and men of his party as early as possible. For want 
of better grounds, the prosecution was launched on a flimsy story 
not supported by reliable evidence even. 

It may be that this picture is somewhat overdrawn, but 
sitting in second appeal we are bound by the findings of fact, sup- 
ported as they are by evidence which we are precluded from exa- 
mining for ourselves. We must, therefore, hold that the ptaintiff- 
respondent was prosecuted maliciously without reasonable and 
probable cause. 


The learned advocate for the appellant has argued (1) that the 
suit should have been brought within three months from the ac- 
crual of cause of action, as required by Section 42 of the Police 
Act V of 1861; (2) that even if a longer period of one year pro- 
vided for by Article 23 of the Second Schedule to the Limitation 
Act be applicable, the plaintiffs suit is barred and (3) that the 
defendant No. 1 cannot, under the circumstances of the case, be 
regarded as the prosecutor and no decree for damages can be passed 
against him. 2 

The first point may be shortly disposed of. “On the pass- 
ing of the Indian Limitation Act IX of 1871, that part of Section 
42 of the Police Act V of 1861 which provides a period of three 
months for suits contemplated by it was repealed, with the result 
that such suits became subject to the general law of limitation 
contained in the Indian Limitation Act and the special provision 
of limitation contained in Section 42 of the Police Act V of 1861 
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ceased to be operative. 

Article 23 of the Second Schedule to the Indian Limitation 
Act provides a period of one year for suits for compensation for a 
malicious prosecution, to be reckoned from the date the plaintiff 
is acquitted or the prosecution otherwise terminates. The plaintiff- 
respondent having been acquitted on March 27, 1924, his suit 
brought on May 27, 1925, is prima facie barred unless allowance is 
made for two months. The plaintiff claims a further period of 
two months under Section 15 of the Indian Limitation Act which 
provides ister alia that in computing the period of limitation pres- 
cribed for any suit of which notice has been given in accordance 
. with the requirements of any enactment for the time being in 
force, the period of notice shall be excluded. The plaintiff served 
the first defendant with two months’ notice under Séttion 80 of the 
Civil Procedure Code and brought the suit after the expiry of 
two months from the date of the notice. He, therefore, claimed 
benefit of Section 15 on the ground that such notice was impe- 
rative under Section 80 of the Civil Procedure Code. If under 
the circumstances of the present case defendant No. 1 was entitled 
to a notice prescribed by Section 80 of the Civil Procedure Code, 
there can be no doubt that the suit, so far, at any rate, as the 
defendant No. 1 is concerned, was instituted within time. The 
question remains as to whether it was time-barred against defend- 
ants Nos. 2 and 3 as to whom no question of notice can arise. 
` It was contended on behalf of the defendant No. 1 that no 
notice under Section 80 of the Civil Procedure Code was necessary 
if the plaintiff's allegation be true that the defendant No. 1 ma- 
liciously conspired with the other two defendants to launch a 
groundless prosecution against the plaintiff, because, in that case, 
he cannot be deemed to have acted in the discharge of his duty 
as a police officer. Reference was made in this connection to 
Mumtaz Husain v. A. E. Lewis’ which is, however, not a case in 
point. An assistant engineer against whom damages were claimed 
in that case by his subordinate for assault and use of abusive 
language was held not to be entitled to a notice under Section 80 
of the Civil Procedure Code. It cannot be said that a public 
officer acts in his official capacity in maltreating his subordinate 
in relation to the discharge of his duties as a public officer. Sec- 
tion 80 will apply to a case in which damages are claimed against 
a public officer in respect of any act purporting to be done by 
him in his official capacity. An important test is whether the 
public officer professed to act in his official capacity. As was ruled 
in Abdul Rabim v. Abdul Rabim’, 

If the act was such as is ordinarily done by the- officer in the 
course of his official duties, and he considered himself to be act- 
ing as public officer and desired other persons to consider that he 
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was so acting, the act clearly purpérts to be don in his official 

capacity within the ordinary meaning of the term ‘purport’. ‘The 

motives with which the act was done do not enter into the 

question at all. 
In the case before us the first defendant proceeded to the scene of 
occurrence on receipt of the report previously made by the second 
defendant and forwarded to him by the head muharrir. He pur- 
ported to do so in his capacity as a Police Inspector. His subse- 
quent report complaining of assault and obstruction by the plaint- 
iff and his party was likewise made by him in his capacity as a 
police officer. Indeed one of the offences with which he charged 
the plaintiff in that report was that under Section 332, Le., vo- 
luntarily causing hurt to deter public servant from his duty. We ~ 
are clearly of opinion that on the authorities of this Court and 
the language of Section 80 of the Civil Procedure Code defendant 
No. 1 did purport to act in his official capacity and that it was 
imperative on the plaintiff to give notice to him of the suit for 
malicious prosecution. 

The learned advocate for the appellant argued that notice, if 

at all necessary, was required by Section 42 of the Police Act V 
of 1861 -which provides for one month’s notice only. If this con- 
tention is sound, the plaintiff’s suit should be deemed to have been 
instituted beyond limitation by one month. We are unable to 
give effect to this argument. ‘That Section refers to actions 
for 

anything done or intended to be done under the provisions of 

this Act or under the general police powers hereby given. 
It was not in the discharge of any duty imposed by the Pofice Act 
that the first defendant was- obstructed or made the subsequent 
complaint at the police station against the plaintiff. ‘The second 
defendant’s report which had been forwarded to him by the head 
muharrir, complained of a cognizable offence having been com- 
mitted by the plaintiff. The defendant No. 1 proceeded to the 
scene of occurrence to investigate the case initiated by that report. 
It was, therefore, in his capacity as an investigating police officer 
in the exercise of powers conferred upon him as such by the Cri- 
minal Procedure Code that he acted. His own report which led 
to the prosecution of the plaintiff-respondent was also made in 
the same capacity. It was held in Bachcha Singh v. Jafar Beg 
that 

` where 2 suit has to be brought against a police officer for d2- 

mages for something done in the exercise of his powers under 

the Code of Criminal Procedure the provisions of Section 42 of 

the. Police Act do not apply and the plaintiff has to give two 

months? notice as provided by Section 80 of the Code of Civil 

Procedure. 
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Accordingly we ‘hold that Section 42 of the Police Act does not 
apply and that the plaintiff was entitled to a period of two-months 
being excluded in computing lirfiration. In this way the suit was 
rightly held by the lower appellate court to be within time. The 
suit is, in our opinion, equally within time as against defendants 
Nos. 2 and 3. Section 15(2) Indian Limitation Act provides 
that B 

in computing the period of limitation prescribed for any suit 

of which notice has been given in accordance with the require- 

ments of any enactment for the time being in force the period 

of such notice shall be excluded. 
If it is necessary or even issible for a plaintiff to bring a suit 
claiming relief against all the defendants jointly and if a notice 
under Section 80 of the Civil Procedure Code was negessary against 
one of the defendants and was in fact given, the period of notice 
is to be excluded in computing the period of. limitation for the 
suit and not merely so far as the defendant to whom notice was 
given is concerned. Any other view will make the provision of 
Section I§(2) nugatory in cases in which it is necessary to im- 
plead in one suit, private individuals and the public officer against 
whom there is but one cause of action. AJl that the Section 
requires is that a notice should have been given in accordance 
with the requirements of any enactment for the time being in 
force and if this condition exists, it declares without any quali- 
fication or reservation that the period of notice shall be excluded 
in computing limitation. The learned Judges of the Patna High 
Court have taken the same view in B. & N. W. Ry. Co. v. Ram- 
sarup Lak Cheudhury*. 

The only other question that remains is whether the defendant 

No. 1 should be considered to have prosecuted the plaintiff. His 
report at the thana complaining that the plaintiff and his party 
had committed the offences under Section 332 and Section 147, 
Indian Penal Code and asking for action being taken against them, 
taken with his conduct previous zo the report as found by the 
lower appellate court is sufficient, in our opinion, to establish that 
he was the prosecutor of the plaintiff. It is true he did not take 
any part in the proceedings which followed except by giving his 
own evidence, but that fact will not make him any the less a prose- 
‘cutor if he can be otherwise considered to be such. In Gaya Pra- 
sad v. Bhagat Singh’, their Lordships of the Privy Council held 
that: 

It is not a principle of universal application that if police or 
magistrate act on information given by a private individual with- 
out a formal complaint or application for process, the Crown and 
not the individual becomes the prosecutor. The answer to the 
question who is the ‘prosecutar’, must depend upon the whole 
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circumstances of the case. The mere setting the law in motion 
is not the criterion; the conduct of the complainant before and 
after making the charge must~also be taken into consideration. 
Nor is it enough to say the prosecution was instituted and con- 
ducted by the police; that is again a question of fact. : Theoreti- 
cally all prosecutions are conducted, in the name and in behalf 
af the Crown, but in practice this duty is often left in the hands 
ofthe person immediately aggrieved by the offence, who, pro bac 
vice represents the Crown. 

In a later case, Balbbaddar Singh v. Badro Sab®, their Lord- 

ships observed: 

Of course there is nothing in the point which seems to have been 
taken in the courts below but which was not urged before their 
Lordships, that here de fecto the appellants were not prosecuted 
by the @espondent. In any country where, as in India, prose- 
cution is not private, an action for malicious prosecution in the 
most literal sense of the word could not be raised against any 
private individual. But giving information to the. authorities 
which naturally leads to prosecution is just the same thing. And 
if that is done and trouble caused, an action will lie. 

In the case before us the finding is that all the three defendants 
conspired to prosecute the plaintiff maliciously and without rea- 
sonable and probable cause and that in furtherance of their de- 
sign the defendant No. 1 figured as the complainant in a cogniz- 
able offence of which information was lodged by him to the 
police and the latter prosecuted the plaintiff on the faith of such 
information. In the proceedings which followed before the Joint 
Magistrate all the defendants gave evidence. Defendants Nos. 2 
and 3 actively aided the police in prosecuting the plaintiffein other 
ways. Under these circumstances we entertain no doubt that 
all the three defendants were rightly considered by the learned 
District Judge to have prosecuted the plaintiff so as to entitle the 

latter to sue them for compensation for malicious prosecution. 
In view of our findings on all the questions argued in second 
appeal, we uphold the decree appealed from and dismiss the appeals. 
Appeal dismissed 
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CHUNKU ano orners (Applicants) Canana 
; versus . 1930 
KING-EMPEROR (Opposite party)* ` Aug. 15 


Penal Code, Sec. 471—Offence nnder—W bet constitutes—Criminal in- —§ —— 
tention to cense wrongful gain zo one or wrongful loss to enother. „penar, J. 

An application asking that a partition already agreed to by the 
parties be entered in the revenue papers instead of the existing 
‘khetwat’ ownership, was made over the signatures of the accused 
and the complainants, who were all co- Complainants 
objected to this partition a3 it was calculated to inflict loss on 
them and they denied that -he accused had any §uthority to sign 
the application for them. It was found that there was criminal 
intention to cause wrongful loss as the addition of the names of 
the complainants would cause a transfer of their existing property 
to which they did not agree, and that the signatures of the com- 

Jainants were not genuine, and that they were made within the 
wledge of the accused. Held, that the accused were guilty 
of an offence under Sec. 471 of the Penal Code. 

Reg. v. Bhavani Shenker, [1874] 11 Bom. H. C. R. 3, Empress 
of India v. Feteb, L L. R. £ All. 217 and Queen-Empress v. Sheo 
Deyal, I. L. R. 7 AlL 459 distinguished. 

CRIMINAL Revision from an order of J. N. MusHran Esq., 
Additional Sessions Judge of Cawnpore at Banda. 
F. O. O'Neill and K. D. Malaviya for the applicants. 


M. Woltwllab (Assistant Government Advocate) for the 
Crown. z 

The following judgment was delivered by . 

BENNET, J.—This is an application in revision on behalf of 13 pepast, J. 
persons, who have been convicted under Sections 465 and 471, 
Indian Penal Code and sentenced by a Magistrate to one year’s 
‘rigorous imprisonment. The fects of the case, as set forth in the 
judgment of the learned Sessions Judge, are as follows. There was 
a partition case of the village of Kairi in Banda district begun in 
the year 1909. These proceedings went on until 1918 when the 
Board of Revenue rejected the application for partition on the 
ground that the village was “khetwat”. Some years later in 1923 
some of the co-sharers applied to the Collector and suggested that 
the partition proposed in 1909, which had apparently proceeded 
as far as the preparation of khurras, should be recorded as it stood 
in the papers, by treating it as an application for partition made 
on agreement. On March 17, 1924 the co-sharers of the village 

were summoned to court and asked to file an agreement to the 
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effect that they had made a partition of this village into the Khurras 
prepared by the revenue court and that they had agreed to this 
partition. Various delays occurred, and in 1925 the papers were 
filed. Some years later on April 19, 1926 an application was made 
to the revenue court purporting to be under Section 107 of the 
Land Revenue Act and purporting to be by 24 co-sharers. In 
this application there are no co-sharers named as opposite parties. 
The application was accompanied by an agreement. The applica- 
tion states that the co-sharers had agreed to the Khurras among 
themselves dividing the village into 18 mahals and asking that 
mutation should be made according to this partition in the revenue 
papers. The agreement set forth that the parties to that agreement 
had agreed to the partition into the 18 mahals already effected. 
Then there was an application made on July 29, 1926 by Jagan- 
nath and Sheo Pershan and two others, to the effect that they do not 
want the partition of 1929 to be carried into effect. An enquiry 
was started by the order of the District- Magistrate of August 7, 
1926, and it was ascertained that the signatures of Sheo Pershan 
and Jagannath appeared on the application and on the agreement. 
These persons denied that these signatures were genuine, and the 
13 accused were prosecuted under Sections 465 and 471 in regard 
to these two documents. The evidence for the prosecution con- 
sisted of the statements of Sheo Pershan and Jagannath that they 
did not make these signatures, and their evidence was confirmed 
by the fact that they had all along been objecting to this parti- 
tion into these Khurras. There was also the evidence of the Go- 
vernment Examiner of Questioned Documents, and he stated that 
the signatures on the application and agreement were not “by the 
same persons as the signatures of Sheo Pershan and Jagannath 
submitted to him. The defence, on the other hand, called 
a witness, Raggu, who stated that all the accused were present 
when the documents in question were executed by Sheo Pershan 
and Jagannath. In their written statement the accused also plead- 
ed that the signatures of Sheo Pershan and Jagannath were made 
in their presence. On the evidence before them the two lower 
courts have come to the conclusion that it is proved that the sig- 
natures are not made by Sheo Pershan and Jagannath. The courts 
have also held that as the accused pleaded that those signatures were 
made in their presence, therefore the acctised must have had 
knowledge of the fact that the signatures were not genuine. The 
13 accused are persons who admit that they signed the agreement 
and the application, and they also made an appeal No. 89 of 1929 
on the strength of that application and that agreement having 
been jointly executed by Sheo Pershan and Jagannath. Some point 
was taken for the defence that the Government Examiner of Ques- 
tioned Documents was first questioned about the signatures of 
Sheo Pershan and Jagannath on the verification on the back of the 
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agreement. Subsequently he was recalled as a witness of the court 
under Section 540, Criminal Procedure Code, and also asked in re- 
gard to the signatures on the front of the agreement and on the 
application which purported to be those of Sheo Pershan and Ja- 
gannath. It was argued that the accused should have had a fur- 
ther opportunity to adduce additional evidence in regard fo these 
signatures on the front of the agreement and on the aphlication. 
But it appears to me that the defence evidence would be the same 
for the signatures on different portions of each document, and that 
the defence could not have been in any way prejudiced by the 
procedure. It was also not shown to me that the court was acting 
` in any way outside its powers in recalling the Government Exa- 
miner of Questioned Documents as a witness under Section 540, 
Criminal Procedure Code in order to rectify an obvi8us omission in 
his evidence recorded as a prosecution witness. Section 540 pro- 
vides that the court may recall a. person under that Section who 
has been already examined as a witness, and the Section provides 
that the court shall recall such person if his evidence appears to 
it essential to the just decision of the case. In the present case 
it is clear that the evidence of the Examiner of Questioned Docu- 
ments was essential to the just decision of the case in regard to all 
the signatures and not merely in regard to the two signatures 
about which he was asked in his examination as a ‘prosecution 
witness, The procedure of the Court, therefore, was perfectly 
correct. No application was made after the examination of this 
witness to the effect that the defence desired to call additional 
evidence on the point. 

The main argument addressed in revision to this Court was 
to the effect that even on the finding that the signatures of Sheo 
Pershan and Jagannath were not genuine, still the offence of for- 
gery or using these documents knowing them forged documents 
would not be complete, because the intention required for the 
crime of forgery would not exist. It has been stated in’ para- 
graph 2 of one of the applications of revision by Mr. O'Neill that 
these signatures do not amount to forgeries as the documents were 
not drawn up with intent to cause injury to any person or to 
cause any person to part with property, nor did these documents 
have the potentiality of causing wrongful loss or wrongful gain, 
or to defraud any person. 

Reference was made by the learned counsel to Reg. v. Bhavani 
Shenker’. In that case A signed B’s name to petitions presented 
by C to the Mamlatdar, requesting his summary assistance, under 
Regulation 17 of 1827 for the recovery of rents from B’s tenants. 
In this case A was the manager of B, and B declared that he had 
given A authority to sign his name, and B had no objection to his 
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name being used by A. The High Court found in the first place 


, that the lower courts were wrong in convicting A of forgery, be- 


cause the prosecution had failed to prove that A was acting without 
authority from-B. The High Court went on to state that even if 
it were proved that A had no authority to sign B’s name, it would 
also be pecessary to prove that A had signed the petitions dishonestly 
or fraudulently, and that it was not sufficient for the courts to 
hold that the intention was to deceive the Mamlatdar, because 
the Mamlatdar could not be injured by such deception, nor could 
wrongful loss or gain have been caused to him. The act was 
done for the benefit of the master and the master was legally en- 
titled to the rent for which the assistance of the Mamlatdar was ` 
asked. Now if we apply the principle of this ruling to the pre- 
sent case, we®find that so far from Jagannath and Sheo Pershan 
stating that the accused had authority to sign for them they de- 
nied it. Further it is not suggested that the fraud was on the 
court, but is suggested that the fraud was on Jagannath and Sheo 
Pershan, the persons whose names were signed. As regards the 
question of wrongful gain or wrongful loss, we must look at the 
nature of the agreement and the application. The learned counsel 
argued merely on the wording of Section’ 107 of the Land Revenue 
Act (I of 1901), but this was not an ordinary application under 
that Section asking the court to make a partition of the village. 
If it had been an ordinary application, the question of wrongful 
loss to the complainants would have arisen from the fact that they 
would have been deprived of notice of these proceedings issuing 
on the application and they would have been deprived of making 
the objection that the Board of Revenue had held that this village 
should not be partitioned, because the property in it was not held 
jointly by co-sharers but was held Khetwat, which I understand 
means that the different fields were held in separate ownership. 
However the application was not an ordinary application, but the 
application asks that a partition already agreed to by the parties 
should be entered in the revenue papers instead of the existing 
khetwat. That partition was the division into 18 mahals which had 
been made in the partition begun in 1909. .The complainants 
Jagannath and Sheo Pershan did not agrée to this division of the 
sillage, as they considered that they would suffer loss by the ex- 
change of their existing rights for the rights proposed in the new 
partition. Accordingly the document of agreement would inflict 
on them wrongful loss, and would give to the other co-sharers, 
the accused, wrongful gain. It was argued by the learned counsel 
for the accused that the proceedings could not go through without 
Jagannath and Sheo Pershan becoming aware of them and making 
objection as they did make on July 29, 1926, but that objection 
was only made after the period of three months and ten days, and 
it is possible that the accused may have hoped that the court would 
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reject that appRcation of July 29, 1926 by Jagannath and Sheo 
Pershan on the ground that the agreement showed that they had 
already consented to the partition already made. It is sufficient 
for the purposes of forgery to show that there was a criminal in- 
tention to cause wrongful gain to one or wrongful loss to another 
person as that constitutes the definitions of ‘dishonestly’ in Sec- 
tion 24 of the Indian Penal Code. It is nct necessary,that the 
wrongful gain or wrongful loss should be actually caused. It is 
sufficient that there should be the intention of causing it. Sec- 
tion 464 states that a person makes a false document when he does 
certain acts in regard to a document dishonestly. Accordingly I 
consider that the present case differs fundamentally from that re- 
corded in Reg. v. Bhavani Shanker. 

The next case mentioned was Empress of Indig v. Fateh’. In 
this case the vendees of a plot of land altered che number by which 
the land was described in the deed of sale doing so because such 
number was not the right number. Having made this alteration 
they used the deed of sale as evidence in a suit. It was held that 
the alteration of the deed did not amount to forgery within the 
meaning of Section 463 of the Indian Penal Code, because there 
was no intention to cause wrongful loss or wrongful gain or to 
defraud. In this case the vendees merely altered the number of 
the plot to correspond with the boundaries which had actually 
been given in the sale deed, a wrong number having been acci- 
dently inserted in the deed. 

There was no fraud or wrangful loss to the vendor, and the 
alteration in the document merely made the document agree with 
the inttntion of the vendor in making the transfer. That would 
therefore be no wrongful loss caused to the vendor. The present 
case is essentially different, because the addition of the names of 
Jagannath and Sheo Pershan to the deed of agreement would cause 
a transfer of their existing property to which they did not agree. 

The next ruling to which reference was made was Queen- 
Empress v. Sheo Daya. In this case it was found that four pay- 
ments of rent had actually been made and receipts had been issued 
but had been lost. Other receipts had been manufactured 
identical with the receipts which had been lost. There could 
therefore have been no wrongful gain or wrongful loss 
caused as the result of the existence of these fabricated 
receipts as they were only intended to support a legal 
claim. For the reasons already stated this case differs essen- 
tially from the one at present before me. Dr. Malaviya 
advanced an argument based on a ruling dealing with the 
mere filing in the court of the document which had not been used 
in evidence. But the case is different here a3 the plaint on being 
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filed in court had fulfilled its function aad the agre@ment on which 
the plaint was based was also filed in court as the basis of the 
plaint. 

I consider that the offence of forgery was committed in re- 
gard to the two documents, the application and the agreement. 
But I do not think that the evidence is sufficient to legally prove 
that the’43 accused persons committed the offence of forgery. 
Accordingly I consider that the conviction under Section 465, 

eIndian Penal Code is bad, and I set it aside. But I consider that 

all the 13 accused had committed the offence of Section 471, Indian 
Penal Code fraudulently or dishonestly using as genuine a docu- 
ment which they knew or had reason to believe to be a forged 
document. 

Argument fas been made that the sentence is excessive, but for 
an offence of this nature the three months’ rigorous imprisonment 
to which the Sessions Judge, has reduced the sentences is not ex- 
cessive. 

Accordingly I set aside the conviction under- Section 465, 
Indian Penal Code and I maintain the conviction under Section 
471, Indian Penal Code of all the accused and sentences of three 
months rigorous imprisonment on each of them. They must all 
surrender to their bail. 


-_- 


SHAMIM AHMAD anD oTHeERs, (Plaintiffs)  , 

versus 

HESAMUL HAQ and oTHers (Defendants) * 

Adverse possession—After death of owner one of co-beirs enters into pos- 
session, manages property recites bimself as owner in leases—No 
clear denial of title proved. 

A Mohammedan died leaving a number of co-heirs and only 
one of the heirs remained in possession of the property, 
and his was the only name recorded in the Government 
papers and he had the management and control of the 
property, and he executed leases of the property in which he 
recited himself as the owner. Held, there ,was no clear denial of 
title and overt acts amounting to ouster, and the possession could 
not be adverse. 

Where the title of the heirs relates to 2 number of properties, 
any assertion of adverse title with reference to any one of the 
properties, whether they are included in the plaint or not, might 

vo some bearing upon the question of adverse possession. 

SECOND APPEAL from a decree of Basu Kristina Das, Sub- 
*S. A. 2013 of 1927 


3 
e. 
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ordinate Judge bf Ghazipur, modifying a decree of Mautvi Mo- 
HAMMAD JUNAID, Munsif of Saidpur. 

M. Waliullab, Mukbter Ahmad and K. Verma for the appel- 
lants. i 

A. M. Khwaja for the respondents. - 

The judgment of the Court was delivered by 

Sen, J.—For the elucidation of the facts of the case it is ne- 
cessary to refer to the following genealogical table:— 

SHEIKH ABDUL HAQ 

















| 
Mst. Rahmat Bibi, 1st wifo Mst. Khudaija Bibi, 2nd wife, (deft. 4) 
Mit. Jinnat Bibi (deft. 3) š ` 
| 
(deft. 1) Seida: Bibi Mst. Ummsatunnwe 
Hessmul Haq=Mst. Akhterunnisa =Shamim Ahmad,’ |; Bibi ates 
Bibi, wife (deft. 2) husband, (plf. 1) Bunnan Bibi (deft. 5) 
] | | 
Nism Ahmad (plf. 2) Mst. Bachchi Bibi sites Axixunnise Bibi (plf. 3) 


One Sheikh Abdul Haq was possessed of an eight anna zamin- 
dari share in Taluqa Bhadeon Asli together with the dakhli villages 
of Salarpur and Chak Daud, an eight anna share in mauza Basahi 
and 12 bighas held in Bigha dam tenure in mauza Makhdumpur. 
He died in 1901 leaving Mst. Jinnat Bibi, who was the daughter 
of a predeceased wife, Mst. Khudaija Bibi, his widow, (his second 
wife), Hesamul Haq, defendant No. 1, who is his son, and two 
daughters Saida Bibi and Mst. Ummatunnissa alias Bunnan Bibi. 
The Quranic share of Saida Bibi in the estate of her father was 
250 Sihams out of 1440 Sihams. Musammat Saida Bibi died on 
July 8, 1920, leaving as her heirs, her husband Shamim Ahmad, a 
son Naim Ahmad, a daughter Mst. Bachchi Bibi «lias Azizunnissa 
Bibi, and her mother Mst. Khudaija Bibi. 

Upon the death of Abdul Haq, the entire property was mu- 
tated in the name of Hesamul Hag, his only son, who was then a 
minor. Saida Bibi does not appear to have claimed her share of 
the property during her lifetime. Upon her death the present 
suit was instituted on June 30, 1926, by her husband, her son 
and daughter for recovery of their shares in the property, which 
amounted to 210 Sihams out of 252 Sihams, which had devolved 
upon Saida Bibi upon the death of her father. Musammat Khu- 
daija Bibi, the mother, did not join in the suit but she was im- 
pleaded as defendant No. 4 in the action. 

The suit was for recovery of 210 Sihams and for Rs.295 
principal and interest on account of the mesne profits for the 

183 s 
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years 1332 and 1333 Faslis. Z 

The suit was resisted upon the ground that Hesamul Haq 
was in adverse proprietary possession over the share in dispute for 
a period of more than 12 years before suit and that the claim 
was time-barred. It was also contended that the suit was barred 
by Sectign 41 of the Transfer of Property Act. 

The ‘court of first instance held that Hesamul Haq, defend- 
ant No. 1, had remained in adverse possession of this property for 


>a period of more than 12 years before suit and that his possession 


had matured into title. Upon this ground the plaintiffs’ claim 
was dismissed. The trial court did not try the issue as regards 
the applicability of Section 41 of the Transfer of Property Act. 


The lower appellate court held that the claim of the plaintiffs 
was barred with reference to a portion of the property, namely, 
her share in eight annas of Taluqa Bhadeon together with the dakhli 
villages of Salarpur and Chak Daud. It held however that the 
defendants had failed to sustain the plea of adverse possession with 
reference to the shares in mauza Basahi and Makhdumpur. In the 
result, the lower appellate court modified the decree of the trial 
court, granted the plaintiffs a decree for her share in the last two 
mentioned villages together with Rs.50 as mesne profits and dis- 
missed her claim with reference to mauza Bhadeon and the dakhli 
villages. 

Plaintiffs appeal from the decree of the lower appellate court ~ 
against the portion of the decree of the lower appellate court which 
disallowed her claim. 


It appears that, on April 6, 1918, Hesamul Haq had seid a four 
anna share out of the eight anna share of Talugqa Bhadeon to Mst. 
Mujtaba Bibi, his maternal aunt. On June 18, 1918, he had exe- 
cuted a sale deed of the remaining property in dispute in favour 
of his wife, Mst. Akhtarunnissa Bibi, in lieu of her dower debt. 


Musammat Akhtarunnissa Bibi has filed a cross-objection and 
she pleads that the plaintiffs’ claim with reference to the villages 
Basahi and Makhdumpur was time-barred, and was obnoxious to 
the provisions of Section 41 of the Transfer of Property Act. 


We are concerned in this case with the nature of the posses- 
sion of Hesamul Haq upon the death of his father. The property 
devolved upon a number of heirs. It is settled law that where a 
Mohammedan dies leaving a number of co-heirs and only one of 
the heirs remains in possession of the property, his possession is 
not adverse to the other co-heirs in the absence of a clear denial 
of title and an overt act amounting to ouster. 

In the normal conditions of things, the possession of one of 
the heirs is the virtual possession of all e onus of proving 
adverse possession lies upon the party which urges that plea. The 
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_ court of first instance appears to have put itself. upon the wrong 
tack in dealing with the -question of adverse possession by certain 
erroneous assumptions about th2 law relating to adverse posses- 
sion and notice. In dealing with the question of adverse posses- 
sion it has virtually cast the onus of proof upon the plaintiffs. It 
has further opined that registration was to be construed as notice 
to all the world. This proposicion is clearly untenableand the 
court of first instance appears to have pushed the doctrine of 
notice by registration to limits for which there is absolutely noe 
justification. The court observes: 

Registration is construed -o be notice to all the world and we 
must hold that plaintiffs’ ancestor, Mst. Saida Bibi, along with the 
other heirs of Sheikh Abh! Haq got notice of the registered 
documents executed by Hecamul Haq which age totally hostile 
to their interest and which in clear and unambiguous terms dis- 
claim the right and title of the other heirs to the property and 
in which Hesamul Haq calls himself as the sole owner and 
transfers the property as he likes. 

We have examined these documents and we have not been 
able to find any trace of the disclaimer set up by the trial court 
in any of them. ‘The case has been elaborately argued before us 
by Mr. Khwaja for the respondents and he has not been able to 
point out a single document in which an adverse claim to the pro- 
perty or a denial of the title of Saida Bibi was put forward by 
Hesamul Haq, nec vi, nec clem. mec precario. A number of do- 
cuments could very conveniently have been ruled out of the case. 
The defendant-respondents had to put the commencement of ‘an 
adverse title 12 years before th2 suit, So far as any documents 
were executed within the limitation period they cannot have any 
real value for the determination of the question of adverse posses- 
sion excepting as evidence of a corroborative character. We do 
not therefore feel disposed to attach much importance to the lease 
executed by Hesamul Haq in favour of Qazi Mahmud on January 
26, 1915, to the usufructuary mortgage in favour of Ganesh Te- 
wari dated October 25, 1915, to the simple mortgage in favour 
of Mahip Narain dated Februery 12, 1917, and to the simple 
mortgage deed in favour of Ganesh on November 25, 1917. 


On March 19, 1912, Hesamul Haq executed a simple mort- 
gage of the share in rhauza Basadi in favour of Hasan Zaid. The 
finding of the court below wita reference to this village is that 
the plaintiffs’ claim is not time-barred. 
On November 20, 1920, Hesamul Haq appears to have sold 
a certain share in Taraf Bhitri which is outside the claim. This 
sale deed has no direct bearing upon the question in issue. It may 
however be conceded that where the title of the heirs relates to 
a number of properties, any assertion of adverse title with refer- 
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ence to any one of the properties, whether they are included in the 
plaint or not, might have some bearing upon the question of ad- ` 
verse possession. 

Registration per se does not amount to notice to all the world. 
With reference to the several documents executed by Hesamul Haq 
no duty was cast upon Mst. Saida Bibi or upon her heirs to seek 
the registration records. These documents could not therefore be 
construed to amount to notice, 


It is worthy of remark that the usufructuary mortgage in 
favour of Ganesh Tewari was executed within 12 years of the 
suit. 

The finding of the lower appellate court which is adverse to 
the appellants rests upon a number of circumstances. It is said that 
years back tRere had been hostile relations between Hesamul 
Haq and his mother and there were some strained feelings 
between Saida Bibi and her brother. Mere hostile feeling 
does not amount either to adverse possession or to ouster. 
Hesamul Haq might well have harboured secret feelings of 
animosity against his mother or his sister in the innermost 
recess of his heart. But there does not appear to have' 
happened any exchange of bitter words or any use of 
violence; and it is patent that this animosity of feeling did not 
give rise to any denial of title on the part of Hesamul Hag. Re- 
liance has chiefly been placed upon a lease of an entire eight anna 
share of Taluqa Bhadeon, which was granted by Hesamul Haq 
to Mohammad Ali on January 7, 1914. Hesamul Haq was the 
person in possession. He had the management and cogtrol of 
the property. His was the’only name which was recorded in the 
Government papers. He was the owner of the property jointly 
with the other co-sharers. He recites the facts in the lease that 
he is the owner of the property and is in possession thereof but 
he does not deny the title of Saida Bibi or of the other co-sharers. 
This is a point which has been unfortunately missed by either of 
the courts below. The document, therefore, does not amount 
to a denial of title on the part of Hesamul Hag. On the other 
hand, it is perfectly consistent with his position as managing co- 
sharer of the property. The granting of a lease is no more than 
the finding of a tenant. Hesamul Haq wgs not in a position to 
manage the property for himself and for purposes of management 
and careful husbandry he executed this lease in favour of Moham- 
mad Ali. This does not in any way amount to a denial of title 
or ouster. Considerable stress has been laid upon a petition of 
Mst. Saida Bibi in the mutation department. This petition was 
lodged on February 10, 1914. In this petition Mst. Saida Bibi 
opposed the application made by the lessee for mutation in his 
favour. We are at a loss to understand how the statements con- 
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tained in this petition cam be construed to be any evidence of 
notice about a denial of title on the part of Hesamul Haq or of an 
ouster by him. The petition means no more than this that it was 
not open to only dne of the co-charers to grant a lease of the en- 
tire property without the consent and co-operation of the other 
co-sharers, We are clearly of ‘opinion that the finding of the 
court below proceeds upon insufficient data and upon a*miscon- 
ception of the law relating to adverse possession. Upon an ana- 
lysis of the documentary evidence in this case we come to the con- 
clusion that neither a denial of title nor any overt act of ouster 
has been made out in this case. The plaintiffs therefore were en- 
titled to a decree with reference to their share in mauza Bhadeon 
together with the shares in the dakhli villages of Salarpur and 
Chak Daud. à 
We accept the finding of the lower appellate court that 
there is no reliable evidence that Hesamul Haq had denied the 
title of Saida Bibi regarding the Basahi snare and the hagiat in 
Makhdumpur. ' : 
We accept the reasoning upon which this finding proceeds. The 
leatned counsel for the respondent has failed to satisfy us that 
this finding is vitiated by any misapplication of law or of any rule 
of procedure. ` 7 
As the last resort it has been argued for the respondents that 
the plaintiffs’ claim with reference to Bhadeon and the dakhli 
villages offends against the provisions of Section 41 of the Transfer 
of Property Act. The plea has been put forward by Mst. Akhtar- 
unnissa, Bibi who is the wife of the principal defendant, Hesamul 
Haq. She is a member of the Zamily. It was impossible for her 
not to know that there were other claimants of the property by 
right of succession to the estate of Abdul Haq. She must be 
taken to have known about tke pre-existing title of Saida Bibi 
to the property by right of succession to her father. The plea 
under this Section is therefore not available to her. 


We allow the appeal and grant a decree to the plaintiffs for 


possession of 210 Sihams out of 1440 Sihams in the eight anna ° 


share in Taluga Bhadeon together with the dekhli villages of Salar- 
pur and Chak Daud. Having regard to the materials before us 
we cannot determine the amount of mesne profits which the plaint- 
iffs are entitled to with reference to this portion of the claim. Un- 
der Order 20, Rule 12 of the Code of Civil Procedure we direct 
that an enquiry be held by the trial court into the amount of 
mesne profits as may be due to the plaintiffs and a final decree be 
passed in their favour for such amount and as they may be entitled 
to. We disallow the cross-objection with costs. Plaintiffs are en- 
titled to their costs throughout. 
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PARAS RAM (Applicant) 
versus z 
. KING-EMPEROR (Opposite party) * 
Public Gambling Act (III of 1867), Sec. 6—Waerrent under Sec. 5— 
Warrent illegal—Presumption under Sec. 6, does not erise. 

The presumption under Sec. 6 of the Public Gambling Act does 
not arise when it is found that the warrant authorising a police 
officer to enter 2 common gaming-house is an illegal warrant. 

Crmonat Revision from an order of G. C. Baprwar ESQ., 
Sessions Judge, of Saharanpur. 

F. O. O'Neill for the applicant. 

M. Waliullah (Assistant Government Advocate) for the 
Crown. 

The following judgment was delivered by 


Boys, J.—Parasram applies in revision from his conviction un- 


der Section 3 read with Section 15 of the Gambling Act, No. II of 


.1867 and a sentence of .nine months’ rigorous imprisonment. It 


may be that Parasram, who is said to have previous convictions, 
had started anew to keep a common gaming-house, and if that is 
so, it is unfortunate that the defect in the warrant should lead, 
as it must lead in the state of the evidence in this case, to his 
acquittal. 

` The presumption under Section 6 of the Gambling Aet could 
not arise as it has been found that the warrant was an illegal war- 
rant, and that position is not challenged. The presumption fail- 
ing, it could be proved otherwise that the house was being used 
as a common. gaming-house, and the prosecution has endeavoured 
to prove this by the evidence of two witnesses, Md. Yusuf and 
Mula. These are men who were actually among the alleged gamb- 
lers who were caught in the room. The magistrate purported to 
examine them as witnesses under Section 10. It may be, I have 
not got to decide the point, that persons who are examined by vir- 
tue of the power given by Section 10 are not to be regarded as 
approvers or as accomplices in the sense that their evidence cannot 
be acted upon without corroboration. I have no need to consider 
this point because I am of opinion that Section 10 was inapplicable 
to the case. The house referred to in Section 10 must be one “en- 
tered under the provisions of this Act”. The house was not en- 
tered under the provisions of this Act, in that there was neither 
a legal warrant, nor was there present in charge any officer of the 
rank specified in Section 5. 

*Cr. Rev. 166 of 1930 
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The fact, hdwever, that Section 10 is not applicable to the case 
would not prevent the Magistrate from examining these two per- 
sons in the ordinary way as witnesses. So examined, however, they 
_ are clearly accomplices and as such their evidence requires cor- 
roboration, The Crown finds itself unable to point out any cor- 
roboration, and in fact there is no hint of any corroboration of 
the statement of these two witnesses, so far as they pusbort to 
show that it was a common gam-ng-house. 

The presumption under Section 6 then failing, the Magistrate 
having no power to examine under Section 10, and therefore in 
any event there being no question of any special character attach- 
ing to the witnesses by virtue of examination under Section 10, 
and there being no corroboration >f the witnesses regarded as ordi- 
nary witnesses not examined under Section 10, there is no legal 
basis for the conviction. 

The application is allowed and the conviction and sentence 
set aside and the applicant will be released unless his lawful deten- 
tion is required for any other purpose. His bail bond in this matter 
is discharged. 

Application allowed 


RAM NATH (Decree-bolder) 
versus 
. RAM SAHAI (Jrdgment-debtor) * 

Limitation Act (IX of 1908), Art. 182(5)—Decree-bolder’s statement 
that previous application for execution dismissed for default was 
fileh merely to save limitation—Such application saved limitation. 

Where a decree-holder exphined his allowing a previous appli- 
cation to be dismissed for default by saying that he had never 
really intended it to be an application for execution but had filed 
it only in order to save limita+ion, beld, that the application could 
save limitation. Kayasth Co Lid. v. Sitarem, 29 A. L. J. R 
983 (F.B.) applied. 

Crv Revision from an order of Basu Kati Das BANERJI, 

Judge of Small Causes Court, Alfhabad. 

Zaemir-ul-Haq for the applicant. 

Majid Ali and Sri Narain Sabai for the opposite party. 

The following judgment was delivered by 

Boys, J.—A decree-holder filed within limitation an applica- 
tion for execution on July 25, 1927, but he allowed it to be dis- 
missed for default. In April, 1928, contention arose in court bet- 
ween the judgment-debtor and the decree-holder in regard to whe- 
ther by a payment which the judgment-debtor was making the 
decree was discharged in full or not, and in the course of it the 
decree-holder had to make a statement, and in the course of that 

“Civ. Rev. 57 af 1930 
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statement he was asked how it was that if he haf not been paid 
anything he had not proceeded with his application for execution 
of July 25. He explained his allowing that application to be 
dismissed for default by saying that he had never really intended | 
it as an application for execution but had only filed it in order to 
save limitation. This was a dangerous statement for him to 
make, athe reported decisions of this Court then stood, for Mr. 
Justice Banerji and myself had held that the mala fides of an ap- 
plication for execution could be considered, and, if found, would 
deprive the application ‘of any effect in saving limitation. 

On March 15, 1929, a fresh application for execution was 
filed and the judgment-debtor objected that it was barred by limi- 
tation. The learned Judge of the court of small causes accepted 
this contentiog, holding that, as the judgment-debtor had with 
his own lips in the statement to which I have referred admitted 
that the application for execution was not put in with any in- 
tention to execute it but had been put in solely for the purpose 
of saving limitation, the application could not be held to save 
limitation. I am informed hae the learned Judge did have drawn 
to his attention the Full Bench decision in Kayasth Co., Ltd. v. 
Siteram'. He does not mention’ that case or the decision by Mr. 
Justice Banerji and myself which that Full Bench overruled. He 
applied the test of bona fide or mala fides exactly as it would have 
been applied if the decision of Mr. Justice Banerji and myself had 
still stood. ‘There is no explanation of why he did not fellow 
the Full Bench decision, but it may be because that decision dealt 
with a case where the mala fides had to be inferred from the facts 
of the case, and it is true that Mr. Justice Sulaiman in hes judg- 
ment in that case said that the matter might be different where 
the decree-holder admitted that his application was not intended 
as an application for execution. 

In principle, however, there is in my opinion no difference 
between the two cases. In the one case the inference of what 
bas been described as mala fides in the application for execution 
is drawn from the facts themselves; in the other case it arises from 
the decree-holder’s own admission. In principle there is no differ- 
ence. 

In practice too if an attempt were made to give effect to 
such a difference it would only mean that a decree-holder would 
never admit in future that his application was not intended to 
secure execution but only to save limitation. The present case 
therefore must also be governed by the decision of the Full Bench, 
and allowing this application with costs, I set aside the order of 
the learned Judge of the court of small causes and direct that 
the case be returned to him for disposal according to law. 

f Revision allowed 
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BHAIRO PRASAD 
versus 
KING-EMPEROR* `. 
Municipalities Act, Sec. 82(2), CI. (f)—Mesning of the "word 
“occasional”. 

Where a Municipal Commissioner who was a member of 2 
firm of grain-dealers began to supply grain to the Board through 
his firm, and the supply was irregular so far as dates and quanti- 
ties were concerned, Held, the term ‘occasional’ (in Clause (f) 
of the proviso to Sec. 82 of the Municipalities Act) is wholly 
inapplicable to a continuing arrangement for supply as needed. 

CRIMINAL REVISION from an order of G. O. ALLEN Esq., Ses- 
sions Judge of Agra. 

Kapil Dev Malaviya for the applicant. 

Government Advocate for the opposite party. 

The following judgment was delivered by 


Boys, J.—The applicant has been convicted under Section 168 
of the Indian Penal Code, read with Section 82 of the Municipalities 
Act, in that while he was a public servant, i.e., a Municipal Com- 
missioner, he had an interest in a contract made with the Board. 
This application is only before me on the revisional side of the 
Court, but the facts, are of such importance to the public that it 
is desirable that they should have full publicity. The facts found 
are that the Board had some difficulty in arranging for the sup- 
ply of gram to the conservancy bullocks. Whether these difficul- 
ties were genuine difficulties or manufactured in order to prepare 
the way for entering into an irregular arrangement with the appli- 
cant, there is no evidence. The applicant in 1926 was a member 
of the firm of Gobindram Chunnilal, grain-dealers. He apparently 
began to supply gram for the conservancy bullocks to the Board 
through his firm, Gobindram Chunnilal, on May 5, 1926. He 
apparently had either some doubts himself as to the risk that he 
might be incurring by this course of action, or thought that some- 
one who was hostile to him might make capital of it. He has 


been given the credit by the lower appellate court of the most’ 


favourable view of his application to the Board of June 3, 1926, 
to the effect that he and the man who was associated with him 
in the supply of gram felt that their position might be invidious. 
Upon this application a resolution of the Board dated June 30, 
1926, was passed to the effect that the applicant and the man asso- 
ciated with him should supervise the buying of gram at market 
i *Cr. Rev. 154 of 1930 
184 . i : 


Boys, J. 
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rates, This gram then continued to bessupplied b the applicant’s 
firm, Gobindram Chunnilal, upto September 21, 1926, when the 
firm’s name was changed to Bansidhar Rekhabdas, and apparently 
the object of this change was to conceal the fact that the same firm 
was really continuing to supply the gram. ‘There is no reason to 
suppose that this icion is not well-founded, and the applicant 
in any Case has sly rali to blame for he has refused to produce 
his account books. The supply of gram continued in this way 
upto March 3, 1928, when the matter was brought to the notice 
of the authorities and this prosecution was instituted. : 


The learned Magistrate sentenced Bhairo Prasad to nine 
months’ simple imprisonment and a fine of Rs.500. The lower 
appellate court substituted for the sentence of imprisonment a 
further fine of Rs.300. Mr. K. D. Malaviya has urged every point 
that could be urged on behalf of the applicant, but I am quite 
satisfied that there is no force in any of them. He has urged 
that Clause (f) of the proviso to Section 82 of the Municipalities 
Act excepts from the prohibition in Section 82 “occasional” deal- 
ings. Apart altogether from the question whether Clause (f) 
can be held to be in force at all seeing that, as I am told, the 
Government has not fixed any maximum, I have no hesitation 
in holding that though the supply of gram may have been irre- 
gular so far as dates and possibly even quantities were concerned, 
the term “occasional” is wholly inapplicable to a continuing ar- 
rangement for supply as needed. Nor is there any room for a 
suggestion that the applicant was under a mistake of fact which 
might enable him to plead Section 79 of the Indian Penal Code. 
It was suggested to me in the course of argument that the case 
was due to somebody having sent an anonymous letter and to 
hostility entertained towards the applicant by certain persons. This 
is, of course, wholly immaterial. All that we are concerned with is 
whether the applicant did or did not commit an offence within 
Section 168 of the Indian Penal Code, and in view of the great 
interest of the public in the probity of its representatives on the 
Board it is a matter for sincere congratulation when such a case 
is disclosed whether by an anonymous petition or otherwise. On 
the question of sentence I am asked to hold that the fine is too 
severe. I think that there is grave reason for suspecting the 
bona fides of Bhairo Prasad, the applicant, throughout this matter, 
and I find reasons for that opinion in two facts. According to 
the account that he himself gave, there was a discussion between 
him and others as to the propriety of his entering upon this trans- 
action at all. ‘That being so it is impossible to conceive that he did 
not consider the terms of Section 82 of the Municipalities Act, 
and from that Section it- is immediately apparent that where there 
is doubt the Commissioner should be applied to for his permission. 
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Notwithstanding the discussion and doubt that arose in regard to. 


the propriety of his action he refrained, and it is fair to say he de- 
liberately refrained, from -applying to the Commissioner. Further 
he has refused to produce his accounts and has only himself to blame 
if conclusions unfavourable to him arè drawn from that fact also. 
I think, therefore, that he was fortunate to have the sentence of 
imprisonment reduced to one of fine. a 
The application is dismissed. 
Application dismissed 


KIFAYAT ULLAH KHAN (Applicant) 
Versus 
KING-EMPEROR (Opposite perty)* 


Arms Act of 1878, Sec. 4—"‘Amerunition”, meaning of—Possession of 
‘patakba without licenso—Conviction under Sec. 19 (f) —Unsus- 
tainable. 


The definition of “ammunition” as given in Sec. 4 of the Arms 
Act includes only such explosive or fulminating material as could 
be used for any military purpose or in particular for fire-arms or 
torpedos or war-rockets or for mining or blasting: Patakhas are 
not “ammunition” within the meaning of the Act and therefore 
a conviction under Sec. 19(f) of the Arms Act, for possession 
of such patakhas without license, cannot be sustained. 

The Queen v. Supp., L L. R. 5 Mad. 159 and Queen-Empress v. 
Bhasin Sahib, I. L. R. 8 Mad. 202 relied on. Emperor v. Bansi- 
dher, 5 L C. 911 referred to. ; l 

Quaere—Whether 2 license for sale of patakhas is required under 
the Explosives Act. 

CRIMINAL REFERENCE made by L. V. ArpacH Esq., Sessions 
Judge of Shahjahanpur. 

The parties were not represented. 

The following judgment was delivered by 

Koye, J.—One Kifayat Ullah Khan was convicted under Sec- 
tion 19(f) of the Indian Arms Act, 1878, for being in possession 
of 340 patakhas without a licence. 

The learned Sessions Judge recommends that the conviction 
be quashed. . 

The patakhas are 144” to 2” in diameter. They contain a 
very small quantity of chlorate of potassium mixed with sulphide 
of arsenic, together with small pieces of kankar, wrapped and 
rolled in several layers of paper so as to form a small ball. When 

*Cr. Ref. 565 of 1930 
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thrown on the ground they explode with a report. ® These patakhas 
or crackers are customarily used by children at the time of Shab-i- 
barat just as crackers of a rather different kind are generally asso- 
ciated with Christmas festivities. Hitherto no license has been re- 
quired even for their sale, much less for their possession, probably 
because they are regarded as mere playthings. They are said to 
be sold ag the rate of eight for one pice. 

It seems prima facie astonishing that such insignificant crackers 
could be regarded as “ammunition” within the meaning of the 
Arms Act. “Ammunition” is defined in Section 4 of the Act 
as including 

all articles specially designed for torpedo service and submarine 
mining, rockets, gun-cotton dynamite, lithofracteur and other 
explosivesor fulminating material 

The Magistrate argues that patakhas are “explosives”, as they 
do explode on percussion, and therefore they must be “ammuni- 
tion”. I do not agree to this view. The general words “other 
explosive or fulminating material” must, according to the. well 
recognised rule of “ejusdem generis” or “noscitur a sociis”, be 
interpreted in the light of the foregoing examples of explosive. 
According to this rule of interpretation I hold that the definition 
includes only such explosive or fulminating material as could be 
used for any military purpose or in particular for fire-arms or 
torpedos or war-rockets, or for mining or blasting. As patakhas 
are quite useless for such purposes I hold that they are not “am- 
munition” within the meaning of the Act. 

It is worth noting that it has been held by a Bench, of the 
Madras High Court ‘so long ago as 1882 in The Queen v. Supp.', 
that the manufacture or possession of fireworks without a license 
is not prohibited by Section 5 of the Arms Act. The “rockets” 
referred to in the definition mean war-rockets. This latter point 
is supported by the Indian Arms Rules 1924. Wherever rockets 
are referred to they are expressly called ‘‘war-rockets”, e.g., Rules 5, 
23 and 30. Thié ruling still holds good so far as I am aware. It 
was distinguished in Queen-Empress v. Khasim Sabib?, but not dis- 
sented from. Licenses for the manufacture, possession or sale of 
fire-works are granted under the Indian Explosives Act 1884 and 
not under the Arms Act. I am clearly of opinion that the con- 
viction under Section 19(f) of the Arms Act cannot be sustained. 

The Magistrate suggests that if the conviction under Section. 
19(f) of the Arms Act be set aside, the accused might be con- 
victed under Rule 138(6) of the Indian Explosives Rules, 1914. 
It is however at least open to doubt whether the accused is guilty 
of any offence under the Explosives Act or the rules made there- 
under. It was held by a Bench of the Punjab Chief Court in 
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Emperor v. Banfidhar? that’ no license for the sale of patakhas is re- 
quired under the Explosives Act, as patakhas are not fire-works. 
I do not wish to express any opinion on this point as it clearly 
would not be fair in revision to alter a conviction under the Arms 
Act to one under the Explosives Act unless a conviction under the 
latter Act were obviously correct and unless it were certain that 
the accused had not been prejudiced by being charged wnder the 
Arms Act. 


I accept the reference, set aside the conviction and sentence 
and order that the fine, if paid, be refunded. 


Reference accepted 
"SLO 


MATLOOB HASAN AND OTHERS (Petitioners) 
VETSHS ` 

KALAWATI ann orHERs (Opposite parties) * 

Lend Revenue Act (Local IV of 1901), Sec. 233(k) end Sec. 112— 
Partition proceedings—Objection—Question of proprietery title— 
Civil court decrees clatm—Appeal—High Conrt—No jurisdiction to 
stay partition proceedings—Ciil Procedure Code, Or. 41, R. 5— 
Construction of—High Court bas no power to stay proceedings of a 
revenue court. 

An application to the High Court to stay partition proceedings 
ip the revenue court, is a “proceeding” with respect to partition 
of mahals and is expressly barred by Sec. 233(k), except in cases 
to which the terms of Sec. 112 of the Land Revenue Act are ap- 


plicable. 
An objection padi a question of proprietary title having 
been raised in a n proceedings, the rewenue court, acting 


under Sec. 110) C) e of the Land Revenue Act, 1901, directed 
the applicant to have his claim settled in a civil court. Appli- 
cant succeeded in obtaining a declaration of title in her favour. 
An appeal from this civil court decree was filed before the High 
Court and pending its decision, the High Court was asked to 
stay the partition proceedings. Held, that the High Court had 
no jurisdiction to stay such proceedings. Rem Chsritrs v. Moben 
Devi, L L. R 45 All. 309=21 A. L. J. R. 159 referred to. 


Order 41, R. 5 of the Civil Procedure Code cannot be construed 
so as to empower the High Court to stay the proceedings of a 
revenue court. 

Quaere:—Whether the revenue court is exercising a proper dis- 
cretion, or is acting according to law, in proceeding with the parti- 
tion case without awaiting the final decision of the civil court. 

* Application in F. A. 204 of 1930 
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ORDER on application of Matloob Hasan and “others. 
Iqbal Abmad, Mukbier Abmad and Mansur Alem for the ap- 


plicants. 
Shabd Saran for the opposite parties. 
The following judgment was delivered by 
Kine, J.—This is an application for stay of further proceed- 
ings in a partition case pending before an Assistant Collector uf 
e Moradabad. In this case it appears that an objection was made 
involving a question of proprietary title, and the court took ac- 
tion under Section 111(1) (b) of the Land Revenue Act, 1901, 
and required the applicant for partition to institute within three 
months a suit in the civil court for the determination of such 
question. The applicant for partition accordingly did institute 
a suit in the civil court and got a declaration of title in her favour. 
An appeal from this civil court decree has been filed and is now 
pending before the High Court. Meanwhile the Assistant Collector 
is continuing the partition proceedings in accordance with Section 
111(2), that is to say, he is dealing with the case in accordance with 
the decision of the civil court, i.e., the civil court of first instance. 
The appellant before this Court prays that the partition proceed- 
ing in revenue court may be stayed, pending decision of the appeal. 
It appears to me that the High Court has no jurisdiction 
to stay such proceedings of the revenue court. If the 
Assistant Collector, instead of referring the question of ‘pro- 
prietary title to the civil court for determination, had elected to 
enquire into the merits of the objection himself, as he was au- . 
thorised to do under Section 111(1) (c), and had passed a*decree, 
then under Section 112 the High Court could have issued a pre- 
cept to the Collector desiring him to stay partition pending the 
decision of an appeal a the decree. It is argued that if the 
High Court can stay the partition pending an appeal against the 
Assistant Collector’s decision, it would be very anomalous if the 
High Court cannot stay the partition pending an appeal against 
the civil court’s decision. JI grant that the position does seem 
anomalous. I do not know why the legislature has thought fit 
to empower the High Court to stay the partition in the former case 
only, and not in the latter. The reasons for staying partition 
might be ent in either case. In the case of Rem Cha- 
ritra v. or Devil, Stuart, J. expressed the view that the reve- 
nue court was wrong in completing the partition without await- 
ing the final decision of the civil court. He held that the revenue 
authorities 
were clearly wrong, and that they did not act in conformity with 
the provisions of Section 111(2) for the case was not dealt with 
in adcordance with the decision of the civil court as there had 
1L L. R. 45 AlL 309=21 A. L. J. R. 159 
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been no final decision of the tivil court. 

I think it unnecessary to express any opinion whether the 
Assistant Collector is exercising a proper discretion, or is acting 
according to law, in proceeding with the partition case without 
awaiting the final decision of the civil court, since I think that the 
High Court has no power to stay proceedings. 


In the first place there is nothing in the Code of Civil Proce- 
dure applicable to the facts of this case. Order 41, Rule 5 em- 
powers an appellate court to stay proceedings under a decree ap- 
pealed from. As the partition proceedings are “in accordance 
with” the decree under appeal they might be held to be proceed- 
ings “under” that decree. But, even if this liberal interpretation 
is accepted, I do not think that Order 41, Rule 5 can be construed 
so as to empower the High Court to stay the proceedings of a 
revenue court, which is not subordinate to the High Court. I 
think it contemplates proceedings of court subordinate to the ap- 
pellate court which passed the order. 

It is further suggested that this Court could issue an injunc- 
tion to the parties to the appeal restraining them from continuing 
the partition proceedings during the pendency of the appeal. Order 
39, Rule 1 has no application to the facts of this case, and it is 
clearly not a case in which the exercise of any “inherent powers” 
could be contemplated. 

„In the second place I think this application is expressly barred 
by the provisions of Section 233 (Å) of the Land Revenue Act. 
This application is a “proceeding” with respect to partition of 

and there is nothing in Section 111 or Section 112 which 
confers jurisdiction upon a civil court to take cognizance of it. 

In short the High Court can stay partition proceedings in a 
revenue court if the terms of Section 112 are applicable, but can- 
not do so in any other circumstarces. In the present case the terms 
of Section 112 are not applicable and I hold that the High Court 
has no jurisdiction to stay the proceedings. 

I dismiss the application with costs. 

Application dismissed 
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UPENDRA NATH BASU (Defendant) 
VETSHS 
KALI CHARAN MITRA and orHers (Pleintiffs)* 
Trensfer of Property Act (IV of 1882), Sec. 8I—No marshalling of assets 


Moxray, J. between two enction-pwrchasers—Mortgage—Payments to one of two 


Boomer, J 


Bennet, J. 


‘e mortgagees into ber private account—Does not reduce mortgage debt 


due to the otber mortgagee. 


There cannot be any preferential right to reserve mortgaged pro- 
perty from sale between two persons who are both auction- 
purchasers of the mortgagors’ rights in different portions of the 
mortgaged property. Rema Shenker Prasad v. Ghulam Husain, 
I. L. R. 43 All. 589 referred to. Rodbmal .v. Rem Herakb, I. 
L. R 7 AlL 711 distinguished. 

Payments to one of two mortgagees into her private account 
cannot be considered as payments which would reduce the mort- 
gage debt due to the other mortgagee and more so when there is 
2 definite separation between the-two mortgagees. 

First APPEAL from a decree of Basu SUDERSHAN DAYAL, 
Subordinate Judge of Benares. 


B. Malik for the appellant. 


Uma Shankar Bajpai, K. C. Mital, A. P. Pandey and Gadadhar 
Prasad for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is a first appeal by the defendant ‘No. 1, 
“Upendranath Basu, against a decree for sale on a simple mortgage 
passed by the learned Subordinate Judge of Benares. The original 
mortgage deed was a simple mortgage for Rs.19,000 dated January 
17, 1905 executed by two persons, Sarat Chander Bhattacharya 
defendant No. 5 and Bishnu Shankar, the father of defendants 
Nos. 6 to 9, in favour of the plaintiff Kalicharan Mitra and his 
brother Kali Das Mitra whose estate is now represented by his wi- 
dow defendant No. 12, Srimati Bidut Kiran Dasi. ‘The suit was 
brought by Kalicharan Mitra alone making defendant No. 12, his 
brother’s widow, a party, and a decree has been passed in favour 
of the plaintiff to the extent of Rs.7,421-10-6 and in favour of 
defendant No. 12 to the extent of Rs.2,475-14-10. We may say 
at once that it would have been a better procedure if the learned 
Subordinate Judge had acceded to the prayer in the written state- 
ment of the defendant No. 12 and joined her as a plaintiff instead 
of keeping her as a defendant. The result has been that certain 
evidence elicited by her counsel in cross-examination has not been 
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subjected to créss-examination by the contesting defendants in- Om 
cluding the appellant. ‘There are three points taken for the appel- Ipo 
lant in first appeal; firstly, that the decree of the learned Sub- — 
ordinate Judge is wrong in directing the marshalling of assets in Cisne 
favour of defendant No. 11, secondly, that the nature of the dec- x 
ree is wrong, and thirdly that certain payments have beep made Kau Cmaran 
on behalf of defendant No. 1 and his transferees to dtfendant “™ 
No. 12 by which the entire mortgage debt due to her has been paid Bewset, J. 
off. s 
We begin with the question of the marshalling of assets. The 
decree directs as follows:— 
The mortgaged house (which has been purchased by defendant 
No. 11) shall not be sold by auction, as long as the whole of 
the remaining property mortgaged be not sold “and the decree 
money realised. 
It is argued that the learned Subordinate Judge was wrong in giv- 
ing the direction that the house at Benares purchased by defendant 
No. 11, Sheo Narain Gwala, should not be sold at auction as long 
as the whole of the remaining property mortgaged be not sold. 
The remaining property consists of zamindari property in Patna 
district. None of the mortgaged property is now held by the 
mortgagors. The zamindati property was.sold by auction-sale at 
which the mortgage was notified and defendant No. 1, the ap- 
pellant, was purchaser on March 23, 1908. On December 2, 1914 
defendant No. 1 made d deed of gift of part of this property 
to the father of defendants Nos. 2, 3 and 4 and to the father of 
defendants Nos. 6 to 9 and to defendant No. $ and to defendant 
No. 10. In the mortgage deed 6 annas 8 gandas share of house 
No. 19/21 in Benares city was mortgaged, and the written state- 
ment of defendant No. 11 states that this share was sold at an 
auction-sale at some period not specified, but prior to 1908 as in 
a partition suit of 1908 the auction-purchaser, predecessor-in-title 
of defendant No. 11, got his share separated, and defendant No. 11 
is now in possession of this separated portion. Defendant No. 11 
alleges that at the sale of the share of the house by auction the 
mortgage of 1905 was not notified. He produced a witness Gokw 
Prasad to state that an inspection of the registers in the registration 
office did not show the mortgage. It is not clear why this was so, 
as the auction-sale must have been before 1908 and therefore the 
period of twelve years usually examined would show the mort- 
gage. The simple mortgage of 1905 was in substitution of a 
simple mortgage of June 21, 1899, also on the share in the house 
and between the same parties, and both deeds were registered at 
Benares. The question therefore is whether there should be any 
preferential right to reserve mortgaged property from sale bet- 
ween two persons who are both purchasers of the mortgagors’ 
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rights in different portions of the mortgaged prbperiy. Section 
56 of the Transfer of Property Act directs:— 

If the owner of two more properties mortgages them to one 
person and then sells one or more of the properties to another 
person, the buyer is, in the absence of a contract to the contrary, 
entitled to have the mortgage debt satisfied out of the property 
dta properties not sold to him, so far as the same will extend but 
not so as to prejudice the rights of the mortgagee or persons 
claiming under him or of any other person who has for consi- 
deration acquired an interest in any of the properties, 

But this Section does not apply to a purchaser by auction-sale 
as has been held in Rema Shenker Prasad v. Ghulem Husain’, and 
the language of the Section has been altered to make this clear. 
The learned Subordinate Judge relied on the ruling reported, Rodb- 
mal v. Ram Haraki”, in which it was held that the equities which 
apply to a puisne incumbrancer in the marshalling of securities 
under Section 81 of the Transfer of Property Act were equally 
applicable to a bona fide purchaser for value, without notice, of a 
portion of the property the whole of which was subject to a prior 
incumbrance. But the contest herc is between two auction-pur- 
chasers, and there can be no such equity between them and no 
marshalling of assets. Accordingly we allow the appeal on this 
point and direct that the words which have been quoted above 
should be expunged from the decree, 

The second point taken by the learned counsel for the appellant 
was that two separate decrees had been passed, one in favour of the 
plaintiff and one in favour of defendant No. 12, and that it was 
contrary to law to have two separate decrees in one suit. We find, 
however, on examination of the decree that this is not correct. The 
decree specifies that so much money should be paid to the plaintiff 
and so much money should be paid to the defendant No. 12, and 
if the total of these two amounts is not paid, then the properties 
should be sold. In form, therefore, there is nothing objectionable 
in this decree. 


The third point deals with certain payments alleged to have 
been made by the defendant No. 1 to defendant No. 12. 


[Their Lordships after discussing the evidence to prove pay- 
ments concluded as follows. ] 


We have, therefore, a considerable Di of evidence to prove 
that these payments were made, and we have the application in 
guardianship showing that the payments were due from the estate 
of the deceased Kali Das and we have the letter of defendant No. 12 
herself admitting that these payments were made and should be 
deducted from the amounts due to her. Taken together these 
payments exceed largely the amount decreed by the learned Sub- 

IL L R. 43 All. 589 L L R. 7 Al 711 
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ordinate Judge®as due to+the defendant No. 12. Accordingly ©! 
we consider that the contention of the appellant is well founded 1930 
that no balance of the mortgage money is due to defendant No. 12.  — 
We therefore allow the appeal on this point also. A point was ERA 
also argued by the learned counsel for the appellant in the beginning * 

of his address that a set-off should be allowed against the plaintiff Sarı Cuarax 
for part of these amounts which had been paid to défendant Ma 
No. 12. But later on in his argument he admitted that authority Besset, J. 
was against him on this point. We consider that payment of this, 

nature to one of two mortgagees into her private account cannot 

be considered as payments which would reduce the mortgage debt 

due to the other mortgagee and more so as in the- present case 

where there was a definite separation between the two mort- 


ees. 

Accordingly we allow the appeal to the extent indicated above 
with proportionate costs in both courts. The decree, therefore, 
in favour of the plaintiff will stand in regard to the amount dec- 
. ed with the exception that there will be no marshalling of assets. 
The decree in favour of defendant No. 12 is st aside. A fresh 
decree under Order 34, Rule 4 of the Code of Civil Procedure 
will be prepared. Six months to pay. 


Decree modified 
MOHAMMAD YUSUF ann orHmrs (Applicants) Canar 
2 Versus 1930 
ABDUL MAJID (Opposite perty)* Jaly 16 


Criminal Procedwre Code, Sec. 107—Application under—Not a ‘complain? Kma, J 
within the meaning of Sec. 4, Cl. (b)—Criminal Procedure Code, ' 
Sec. 107—Discherge magistrate under Sec. 107—Sessions Judge 
considers discherge wrong—Sessions Judge cen only re to Higb 
Court under Sec. 438—But High Conrt will not ere. 
An application under Sec. 107 of the Criminal Procedure Code 
cannot be held to be a ‘complaint’ as defined in Sec. 4, Cl. (b). 
If a Sessions Judge considers that a party has been wrongly dis- 
charged by a magistrate under Sec. 107, the only Section under 
which he can teke action is Sec. 438, which empowers him to 
make a report to the High Court. But the High Court will not 
interfere.as the questjon primarily concerns the District Magistrate 
and the local police. 
CRIMINAL Revision from an order of MauLvi MOHAMMAD 
ALI Ausat, Sessions Judge of Aligarh. 
M. A. Aziz for the applicants. 
- *Cr, Rev. 140 of 1930 


Mp. Yusur 
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M. Waliullah (Assistant Government Advyecate) for the 
Crown. - 
The following judgment was delivered by 


Kine, J.—This is an application in revision against an order 


Aroue Mar passed by the learned Sessions Judge of Aligarh, setting aside an 


King, J. 


order of discharge passed by a Magistrate of the first class and 
directin§.sfurther inquiry to be made under Section 107 of the Code 
of Criminal Procedure. 


It appears that there were two parties who were hostile to 
each other, one party consisted of Abdul Majid and his associates 
and the other party consisted of Mohammad Yusuf and his asso- 
ciates. Mohammad Yusuf made an application to the Magistrate 
under Section 107 for having the opposite party bound over to keep 
the peace. This was followed by a similar application made by 
Abdul Majid that security for keeping the peace should be taken 
from Mohammad Yusuf and his party. Both the applications 
were sent to the police for inquiry. The police reported that 
there was fear of a breach of the peace, but the breach of the 
peace was to be apprehended from the side of Abdul Majid and 
his party, and that there was no apprehension from the side of 
Mohammad Yusuf’s party. The Magistrate proceeded with the 
application against Abdul Majid and his party and bound over 
Abdul Majid and two other persons under Section 107. As re- 
gards the counter application, he dropped further proceedings on 
the strength of the police report and did not proceed to take any 
further evidence as against Mohammad Yusuf and his party. 


Abdul Majid and the two other persons bound ove along 
with him appealed to the Sessions Judge, and at the same time 
Abdul Majid applied to him in revision praying that the order 
discharging M Yusuf and his party under Section 107 
should be set aside, and that further inquiry should be made as 
against them. 

The learned Sessions Judge dealt with the appeal and with 
the revision in one judgment. He upheld the order passed against 
Abdul Majid and his two associates and dismissed their appeal. 
In the revision case he remarked that the Magistrate had discharged 
the accused persons on the strength of the police report. ‘The 
learned Judge further observes: Í A 

In my opinion it seems proper that Abdul Majid’s evidence 
should be heard against these men, and if it is found that these 
three men are likely to disturb the peace, they should be bound 
over under Section 107 of the Code of Criminal Procedure. I, 
therefore, set aside the order of discharge against Qudrat Ullah, 
Mohammad Yusuf and Amanat Ullah and send the case back to 
the court below for trial on the merits. 


It has been urged for the applicants that the learned Sessions 
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Judge had no jutisdiction te set aside the order of discharge and to Canar 
order further inquiry to be made under Section 107. 1930 

In my opinion this contention is well founded. The only , Yone 
Section under which the Judge could be considered to have passed sg, 
his order is Section 436 of the Code of Criminal Procedure. Un- Amur Maym 
der that Section the Sessions Judge, in exercise of his revisional kpg, 7, 
powers, can direct the District Magistrate by himself or by any 
of the Magistrates subordinate to him to make further inquiry 
into any complaint which has been dismissed under Section 203 
or Sub-section (3) of Section 204, or into the case of any per- 
son accused of an offence who has been discharged. 

The powers thus conferred upon the Sessions Judge under 
Section 436 do not apply to the action which he has taken in the 
present case. The application made by Abdul Mid under Sec- 
tion 107 cannot be held to be a complaint. The word “com- 
plaint” is defined in Section 4, Clause (b) of the Code as fol- 


lows: 


‘Complaint’ means the allegation made orally or in writing to 
a Magistrate, with a view to his taking action under this Code 
that some person, whether known or unknown, has committed 
an offence. The application made by Abdul Majid under Sec- 
tion 107 cannot”amount to a complaint, because it does not al- 
lege that any person has committed an offence. It only alleges 
that there is a fear of a breach of the peace on the part of the 
e opposite party and prays that action may be taken to prevent 
the apprehended breach of the peace. 


Moreover the application was not dismissed under Section 
203. That Section only applies to the dismissal of a complaint, 
and I have already shown that an application under Section 107 
cannot be held to be a ‘complaint’ within the meaning of the 
Code. Section 204, Sub-section (3) is clearly not applicable to 
the facts of this case. The last sentence of Section 436 also does 
not apply since the persons who were discharged were not “ac- 
cused” of any “offence”. It is conceded indeed by the learned 
Assistant Government Advocate that the Sessions Judge had no 
jurisdiction under Section 436 to set aside the order of discharge 
and to direct further inquiry. The only section under which the 
Sessions Judge might have taken action, if he had considered that 
Mohammad Yusuf ard his party had been wrongly discharged, 
was under Section 438 by making a report to the High Court. 
It has been suggested by the learned Assistant Government Ad- 
vocate that this application may now be treated as a report made ' 
to the High Court under Section 438. ‘This course is out of the 
question. ‘The application is made against the Judge’s order and 
it cannot possibly be treated as a reference made by the Judge 
himself. 


Canon at 
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Even if the Judge had made a reference unfler Section 438, 
I should not have interfered in revision. ‘The question whether 
it is necessary in the interests of keeping the peace to take security 


Mr: ee from Mohammad Yusuf and his party is essentially a question 
Amor Maym Which primarily concerns the District Magistrate and the local 


Ksug, J. 


SuLsanaan, J. 
BANEL J. 


police. The police reported that in their opinion there was no ne- 
cessity fer taking security from Mohammad Yusuf and his party. . 
The Sub-Divisional Magistrate considered that it was unnecessary 

eto take further action against them. If the District Magistrate 
had thought it necessary to take further action he could have per- 
mitted the institution of fresh proceedings. It is not the sort of 
case in which the Sessions Judge or the High Court should, in my 
opinion, interfere. I set aside the order which is the subject-matter 
of this applicagion, and restore the order of discharge passed by the 
Sub-Divisional Magistrate. 


“MUHAMMAD YUNIS KHAN (Plaintiff) 
VETSHS 
MUHAMMAD SALEH KHAN (Defendant) * 


Mobemmeden ne of conditional sales end 


exchanges—Rule of lew 


The Rule of law as regards pre-emption of conditional sales and 
exchanges (under the Mohammedan Law so far as the rights of 
pre-emption go, sales and exchanges are treated on the same foot- 
ing) is stated in Vol. II, Chapter XXXVII, p. 559 of Hamilton's 
Translation of the Heediya in the following terms:—‘T_ cannot 
take place with respect to a property sold under a condition of 
option. If a man sell his house under a condition of option, the 
privilege of Shaffe cannot take place with respect to that house, 
the power reserved by the seller being an impediment to the ex- 
tinction of his right of property, but when he relinquishes that 
power, the impediment ceases, and the privilege of Sheffa takes 
place, provided the Sheff? prefer his claim immediately. This is 
approved.” 

Begem v. Mubemmad Yaqub, I. L. R. 16 All. 344 referred to. 


First APPEAL from the decree of Mirza Naom Husain, Se- 
cond Additional Subordinate Judge of Aligarh. 

Akhter Husain Khan for the applicant. 

Iqbal Abmad, T. A. K. Sherweni and A. M. Khwaja for the 
respondent. 

The Court delivered the following judgment:— 

This is a pine E ee ce eae 
under the Mohammedan Law. On October 25, 1922 the p 
iff’s sister, Mst. Rabia Begam, executed a deed of exchange i in ee 
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of the defendat Haji Mohammad Saleh Khan in which shares 
in 12 villages were transferred to him in return for bigger share 
in another deed of exchange dated December 5, 1922 between 
Haji Saleh Khan and Haji Yusuf Khan. Two suits for pre-emp- 
tion were instituted by the plaintiff in respect of these two trans- 
actions. In these deeds of exchange there was a condition for 
the annulment of the transaction at the option of eithet party. 
.The plaintiff alleged that he had made demands as required by 
the Mohammedan Law, and that he was entitled to pre-empt half, 
of these properties because he was a co-sharer on the same foot- 
ing as the transferees. He also alleged that the real consideration 
. was Rs.12,000 and not Rs.20,000. The claims were resisted by 
the defendants on the ground that the deeds of exchange on ac’ 
count of the reservation clause were not pre-empwble under the 
Mohammedan Law, it was further pleaded that the demands re- 
quired by the Mohammedan Law had not been performed under 
that law, and lastly it was alleged that the consideration entered 
in the deeds was genuine. 

The learned Subordinate Judge has dismissed the claim holding 
that the conditional transfer was not pre-emptible, and has also 
held that the demands were not proved to have been duly per- 
formed. . 

With regard to the question of the performance of the de- 
mangis, there is one point in favour of the plaintiff, and that is 
that-before even the deed of exchange was executed when he heard 
of the intention to exchange he had sent notice by means of a 
registered post card, dated September 6, 1922 to his sister warn- 
ing her not to transfer her share and informing her that in case 
it was transferred he would pre-empt the transfer. The plaintiff 
however did not go into the witness-box, and relied on the evi- 
dence of his general attorney and two witnesses. The defendant 
went into the witness-box and denied the performance of the se- 
cond demand made to him. The plaintiff had attempted to show 
two second demands, one made to the transferee and the other 
at the property. As we are convinced that the suit must fail 
on the question of law, it is unnecessary to consider the oral evi- 
dence at length. 

The deeds of exchange contained the following covenants:— 

From this date the parties became the permanent owners in 
possession of their respective rights in the property exchanged on 
this condition that both the parties shall have powers to cancel 
the exchange at their will during their lifetime and to enter into 
possession of their respective properties, as they had been before 
the execution of the deed of exchange, whenever they feel any de- 
viation, loss, inconvenience or difficulty in the arrangement which 
has been made for the facility of management of the property ex- 
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clusively held by them, or find that*the object for which this ex- 
change _and arrangement has been made is not fulfilled. The 
parties shall abide by this condition. This condition should not 
be binding upon their heirs and representatives. 

It is quite clear that the deeds of exchange reserve an option 
to both the parties to annul the transaction and get back the 
properties transferred in their lifetime. This, therefore, amounted , 
to a conditional sale and not an out and out absolute sale which 


„would completely extinguish the rights of the transferor. 


In Volume M, Chapter XXXVII, page 559 of Hamilton’s 
Translation of the Heediya, the rule of law is stated in the fol- 
lowing words:— ' 
= It cannot take place with respect to a property sold under a con- 

dition of option. Jf a man sell his house under a condition of op- 
tion, the privilege of Shafa cannot take place with respect to that 
house, the power reserved by the seller being an impediment to the 
extinction of his right of property: but when he relinquishes that 
power, the impediment ceases, and the privilege of Shaffa takes 
place, provided the Shsffi prefer his claim immediately. This is 
approved. 

Under the Mohammedan Law so far as the rights of pre-emp- 
tion go sales and exchanges are treated on the same footing. It 
therefore follows that even a conditional exchange with a reserva- 
tion entitling either party to take back the property would not 
give rise to a right of pre-emption. f 

As laid down in the Full Bench case of Begam v. Mubermmed 
Yaqub the Mohammedan Law is to be applied in considering whe- 
ther or not a right of pre-emption arises. The present claim be- 
ing under the Mohammedan Law, it is quite clear that under that 
Law it was not a complete transfer extinguishing the rights of the 
parties and giving a right of pre-emption. We accordingly agree 
with the view taken by the court below that no suit for pre-emp- 
tion can be maintained. 

The learned advocate for the appellant has argued that Haji 
Yusuf Khan has since died and the option has therefore come to 
an end. He has alleged that the plaintiff should therefore be given 
a decree as the transfer has already become absolute. We cannot 
accept this contention. On the date when the demands are alleged 
to have been made the claim was premature and no right of pre- 
emption had accrued to the plaintiff. Lf at a subsequent stage a 
right of pre-emption accrues there are to be fresh ‘demands and a 
fresh claim for pre-emption. This follows from the last sentence 
in the passage quoted from the Heediya. 

In this view of the matter, we consider it unnecessary to go 
into the evidence regarding the true consideration. 

Both the appeals are dismissed with costs. 


} Appeal dismissed 


i ean : IL L R 16 All. 344 s 


A. L. J. R-] HIGH COURT 1481 


FULL BENCH 
KING-EMPEROR - 
versus R 
BALMAKUND alias MAKUNDI* . -œ 
Confesston—No evidence showing a ively that any portion of ex- 


culpatory element is Fils Contin to be accepted or rejected as @ Senans, C.J. 
SULAAN, 


whole. 

Where there is no other evidence to show affirmatively that any 
portion of the exculpatory element in the confession is false, the 
court must accept or reject the confession as a whole and cannot 
accept only the inculpatory element while rejecting ghe exculpatory 
element as inherently incredible. 

Rex. v. Serah Jones and Mary Jones, [1827] 2 Carrington and 
Payne 629 and Jagdeo v. Emperor, 15 A. L. J. R. 15 referred to. 

CRIMINAL APPEAL from an order of L. V. ArpacH Esq., Ses- 
sions Judge of Shahjahanpur. — 

Uma Shankar Bajpai (Government Advocate) for the Crown. 

C. Ross Alston, P. L. Banerji, S. N. Mukerji and Ksnbaiya 
Lal for the appellant. 3 

The judgment of the Court was delivered by 

Mears, C.J.—The question referred to this Bench is stated as 
follows by the Division Bench before whom the appeal came for 
hearing:— 

elhe appellant in this case made a confession. As regards the 
fact of the murder, we have no doubt that he killed his wife 
but in a confession he alleges certain reasons which, if true, would 
have an important bearing upon the nature of our decision. The 
matters alleged by’ him in justification appear to us so unworthy 
of belief that no court could act upon them. 

We are however told that the case of Jagdeo v. Emperor, 15 
A. L. J. R. 15 compels us to accept the confession as a whole, 
and that we are not able to choose that part of the confession 
which appeals to our reason and reject that which strikes us 
untrue and absurd. 

This is a matter of considerable importance, and it is desirable 
to have this question settled by a Full Bench. 

The present Full Bench was accordingly appointed to decide 
the question whether the authority quoted above was correctly de- 
cided. It is important to note first that in this case there was no 
evidence bearing on the guilt of the accused other than the con- 
fession. 

The confession may be described as comprising two elements: 
(#) an account of how the accused killed the woman, and (b) an 
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account of his reasons for doing so, the former dement being in- 
culpatory and the latter exculpatory, and the question we have 
to answer may be stated as lea 
Can the Court, if it is of opinion that the inculpatory part 
commands belief. and the exculpatory part is inherently incre- 
dible, act upon the former and refuse to act upon the latter? 

In the present case, if the answer is in the affirmative, the 
accused would properly be convicted of murder. If the answer 
is in the negative, the conviction would have to be for culpable 
homicide only. 

It will be seen that if the,Court is bound to accept the con- 
fession as'a whole and cannot reject a part of it as inherently in- 
credible, the result would be that the offence of the accused would 
be minimized? although the Court believed that the extenuating 
circumstances did not exist. 


We have had a large number of authorities quoted to us and 
an examination of them shows that they actually establish no more 
than this, that 

(a) where there is other evidence, a portion of the confession 
may in the light of that evidence be rejected while acting upon 
the remainder with the other evidence; 

(b) where there is no other evidence and the exculpatory 
element is not inherently incredible, the Court cannot accept the 
inculpatory element and reject the exculpatory element. ° 


The latter rule may have been justified in some cases on the 
ground that the prosecution putting before the Court for its con- 
sideration the confession of an accused person cannot, in*the ab- 
sence of evidence showing that any portion of it is false, ask the 
Court to believe that portion of the confession which establishes 
the guilt of the accused, and to reject that portion of the con- 
fession which establishes his innocence or reduces the gravity of 
the offence; or it may have been justified jn other cases on the 
principle that a confession is analogous to a plea of guilty and must 
be accepted as a whole. But, be the particular reason what it may, 
this rule of practice has been established and acted on for the last 
hundred years, beginning with the case of Rex v. Sarah Jones end 
Mary Jonest. While in all the cases which we have examined the 
exculpatory part of the confession has in*fact in no single case 
been inherently incredible, the possibility of any distinction based 


. upon whether the exculpatory element in the confession was or 


was not in itself inherently incredible does not seem to have been 
present to the mind of the Court. We have to decide now whe- 
ther effect should be given to such a distinction. 

' In view of the fact that the two rules above stated have been 
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applied during the last hundred years without, so far ás the re- 
ports show; any attempt to engraft on those two rules the exception 
in question, and in view of the extreme caution with which a con- 
fession must be weighed in every case and particularly in a case 
where there is no other evidence to bring home guilt to the ac- 
cused, we do not think that it would be expedient now to introduce 
that exception. Ps 

Our answer, then, to the reference is that where theré is no 
other evidence to show affirmatively that any portion of the ex- 
culpatory element in the confession is false, the Court must accept 
or reject the confession as a whole and cannot accept only the in- 
culpatory element while rejecting the exculpatory element as in- 
herently incredible. With this answer let the reference be re- 
turned. A 

[On receipt of the Full Bench decision, the Division Bench, 
consisting of Mears, C.J. and Young, J., delivered the following 
judgment:—] 

This is the appeal of Balmakund, who has falsely stated his age to 
be 16, whereas we are satisfied that he is about 21 years of age. 

Mr. Ardagh, being satisfied that Balmakund had murdered his wife, 
sentenced him to death. 


There can be no doubt that he is responsible for the death of his 
wife, but the only evidence which the Crown could offer was a confes- 
sion made by him which is to be found printed at page 11 of the record. 
The material portion of the confession should be set out in full and it 
begins:—“There is a nim tree at some distance near the house of Ra- 
meshwar Dayal and I sat down under it. I remained seated there for 
a long time ‘and then went back to my zenana house. I found one door- 
leaf of my zenana house closed and the other a little open. I went inside 
and called out to my wife. I called out to her 2 or 3 times, I called 
out several times but she did not give any reply. I went near the kothri 
(small room). Both the door leaves were closed, rather stuck together. 
J them in. A man was lying down inside with my wife. He 

onged to Madhoganj. I had seen him at the time of my marriage. 
I ran into the room to get my gun and the man ran away. I followed 
him to the door, but he escaped. I could not control my anger 
snd killed eny safe forthwith. I then ran way, leaving the gun there. 
I had fired twice. It was a double-barreled I was absconding, but 
surrendered myself on learning that my iaden be oppressed.” 

When that confession was put before us it became evident that it 
was a statement which” in part could not possibly be believed. The 
matters for criticism were that, according to him, a man had passed 
into what was the furthest room in the zenana portion of the house 
in the middle of the day, was there having sexual intercourse with Bal- 
makund’s wife when she was 5 months pre t, and that though when 
Palsabudd ‘kad aenal cade maide the kois and called out to her 
2 or 3 times or as he put it later “several times”, he got no reply, nor 
apparently did she or the man hear him, so that be came upon them 
undisturbed. © 
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The story is an incredible one. . e 

The point was then taken that incredible though it was, this Court 
was bound, if it acted upon the confession, to give full weight to every 
part of it. That was a point of importance and a Full Bench was ap- 
pointed, and the judgment of the Full Bench confirms the submission 
which at the earlier hearing was made to us. We therefore have to act 
upon it., 

As will be seen from the confession, Balmakund called out twice 
to his wife. It is said, in accepting that, the circumstance, as we are 
legally bound to do, that there was a man in the room, and so the offence 
of which he was guilty must be treated as being one under Section 304, 
Indian Penal Code. In considering the sentence we must look at what 
he says in the confession and draw our inference from it. The house 
in which the male members of the family reside is entirely separated 
from the femalg apartments. Balmakund ran into the room to get his 
gun—what rooms not clearly stated. Now we know from the evidence 
that the gun was at that moment in a gun case in 3 pieces. It was 
an ordinary double-barrelled gun, and it had to be put together by con- 
necting the barrel with the stock and then clamping the barrel and the 
stock together with the forepart. He also loaded the and as it 
was a trigger one he cocked both the triggers. After that he 
the man. The man ran away, he followed him up to the door but he 
escaped. He then returned from the door into the room where his wife 
was and shot her. / 

We think that in the circumstances he had every opportunity to 
gain control of himself, and regarding this as a very bad case of culp- 
able homicide, we sentence Balmakund to ten years rigorous imprisonfhent. 

Before we conclude we ought to say that Balmakund, in a statement 
to be found at page 20, attributed his very ingenious confession to the 
prompting of the Kotwal. He says: “I returned to Shahjahaapur on 
September 8, 1929 by the mail train of 6 o’clock and went to the kotwali. 
There Kotwal Saheb explained to me at great length that if I would 
make such a statement as suggested by him, not only I, but all the mem- 
bers of my family would be saved, and that if I would not make such 
a statement, I as well as the members of my family would be implicated.” 
Balmakund says that he was kept at the kotwali in the room on the upper 
storey during the night. 

Whilst we do not accept the story that he passed the night 
at the kotwali, we are satisfied from the evidence that he was in the 
kotwali on September 9, for a sufficient time for the kotwal 
to have discussed this case with him, and to have suggested to 
him the line he should take. We think that this aspect of the case 
is a matter that might be enquired into, as it was much pressed in 
argument, 

The result therefore is that we allow the appeal to this extent that 
we alter the conviction from one under Section 302, Indian Penal Code 
to one under Section 304, Indian Penal Code, and sentence Balmakund 
as we have already said to ten years’ rigorous imprisonment. 

Appeal allowed 
Conviction altered 
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EMPEROR 
versus 
NANHUA DHIMAR AND oOTHERS* a 


Penal Code (XLV of 1860), Sec. 366-A—Offence sider, dea condoning 
offence—Jnrisdiction regulated by Sec. 182, Criminal Procedure Code. 

An offence under Sec. 366-A of the Penal Code is a continuing 
offence. 

In re Genga Dei v. King-Emperor, 12 A. L. J. RP Naa aoe 
Singh v. King-Emperor, 36 I. C. 71 referred to. 

Sy ices ch ces “pecan E intend ase al 
to go from one place to another, with intent that she may be or 
knowing that it was likely that she will be forced or seduced to 
illicit intercourse with another person, but the part played by these 
three persons was outside the jurisdiction of the court within whose 
jurisdiction the principal offence of abduction had been committed, 
beld, that the said court had jurisdiction to try the case against 
the three persons under Sec. 366-A|109 or 366-A of the Penal 
Code. ; 

CamanaL REFERENCE made by D. C. Hunter Esq., Ses- 
sions Judge of Moradabad. 

The following is the Referring Order:— 

I have spent some time over the matter with a view to deliver a 
considered judgment. I think, however, that the matter should be de- 
ided with the authority of a Bench of two Judges. Five persons, Nanhua 

in his wife Mst. Sukhao, Nanhua Dhimar, Bihu Chamar and Kesri 
Chamar, were committed to the Court of Sessions of Moradabad by a 
Magistrate of the first class to take their trial on charges in the alterna- 
tive under Sections 366 and 366-A of the Indian Penal Code. The learned 
Judge tried Nanhua Ahyria and his wife separately and convicted them 
of an offence under Section 366-A, Indian Penal Code. I think it would 
have been better if the conviction had been recorded under Section 366. 
366-A is a new section and in my opinion whenever the girl is under 
16 years of age, as in the present case where the girl is only twelve, a trial 
and conviction should be had under Section 366. The learned Judge 
has referred the case of Nanhua Dhimar, Bihu Chamar and Kesti Cha- 
mar to this Court with a recommendation that the commitment may 
be quashed. Unfortunately the accused persons are not of such a stand- 
ing that they would be represented by counsel here but I have received 
considerable help from Dr. Waliullah, the Assistant Government Ad- 
vocate. The main point of the Sessions Judge is that an offence under 
Section 366-A is not a continuing one and that it is completed as soon 
as a minor girl under the age of eighteen years is induced to leave a place. 
According to him the offence does not continue as the girl is taken from 
place to place. This opinion does not appear to me to be justified by 
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any authority. It is true that the offence of kidnapfing is completed 
as soon as the minor is taken out of the keeping of the lawful guardian. 
The offence there is committed with reference to the guardian and once 
a minor is removed from the guardian it cy Heh ipa ee E 
who subsequently removes her, removes her from the same 

That feasoning however cannot apply to the case of abduction. ABA 
tion is defined in Section 362 with reference to the person abducting; 
whoever By force compels or by any deceitful means induces any person 
to go from any place is said to abduct that person. A learned Judge 
eof this Court has held the offence to be a continuing one, Genga Dei v. 
King-Emperor, 12 A. L. J. R. 91, and that opinion was followed by me 
in Oudh, Sérder Singh v. King-Emperor, 86 I. C. 71. Neither Dr. Wali- 
ullah nor I have been able to find any other opinion on the subject. The 
language of Section 366-A is similar to the language of Section 362. 
It is: “Whoever, by any means whatsoever, induces any minor girl un- 
der the age of eighteen years to go from any place or to do any act” 
with a certain intention is said to be guilty of an offence under Section 
366-A. Here the removal need not be from any particular person like 
a guardian as in Section 361. An inducement to move the girl from 
one place to another as in Section 362 is sufficient to constitute the offence. 
By analogy therefore an offence under Section 366-A would also be a 
continuing one. 

If the offence is held to be a continuing one, the provisions of Sec- 
tion 182 of the Criminal Procedure Code will apply. “Where an offence 
is 2 continuing one, and continues to be committed in more local areas 
than one, it may be plies into or tried by a Court having jurisdiction 
over any of such local areas”. In the present case what is is alleged is that 
Mst. Ramkali was induced to leave Moradabad and to go to Hapur, 
(within the jurisdiction of the Sessions Court of Meerut) and from 
Hapur Nanhua and Bihu along with Mst. Sukhao, who has alregdy been 
convicted, took her to Hafizabad in the Punjab, outside the jurisdiction of 
the Moradabad Court, and from there Nanhua Ahyria, Bihu and Kesri, 
along with Mst. Sukhao, took the girl to Rampur in the Gujranwala 
district in the Punjab. If the offence under Section 366-A be consi- 
dered to be a continuing one, then the Sessions Judge of Moradabad 
would have jurisdiction to try Nanhua Dhimar, Bihu Chamar and Kesri 
Chamar though their act was committed outside the jurisdiction of 
the Moradabad Sessions Court. The question of importance to consi- 
der therefore will be whether an offence under Section 366-A is a con- 
tinuing one or not. 

As I have already pointed out, a charge does lie under Section 366 
and if the ruling of Knox, J. be accepted, the Sessions Judge of Mora- 
dabad will have jurisdiction to try these three persons of offences under 
that Section, even if a distinction be drawn between an offence under 
Section 366-A and an offence under Section 366. 

Another question which will arise here will be whether the provi- 
sions of Section 368 would apply to a girl induced under Section 366-A. 
The words used in Section 368 are specifically ‘kidnapped or abducted’. 
Section 366-A was added to the Indian Penal Code by Act No. XX of 
1923 and it appears that at that time care was not taken to amend Sec- 
tion 368. Where a girl is between the age of sixteen and eighteen neither 


the offence of kid&apping or of abduction would be committed and in such 
a case it would be difficult to hold Section 368 applicable to a person 
who conceals or confines a girl so induced. This matter is of consider- 
able importance because the court where kidnapping and abduction takes 
place has jurisdiction to try every person within or without the juris- 
diction of the court who has concealed or confined such a kidnapped 
oc abducted person. The illustration (c) of Section 180 of ,the Cri- 
minal Procedure Code is: “A charge of wrongfully concealing a person 
known to have been kidnapped may be inquired into or tried by the 
Court within the local limits of whose jurisdiction the kidnapping tooke 
place.” In the present case no charge under Section 368, Indian Penal 
Code is framed but if the Magistrate had taken care in the matter it 
would have been possible to frame a charge under that Section at least 
against Nanhua Dhimar. 

Much difficulty necessarily arises when additions made to an 
old Code without care being taken to amend connected sections of the 
same Code and corresponding sections of the Code relating to proce- 
dure. 

The learned Judge has raised a question as regards Section 372 also. 
I agree with him that that offence is entirely distinct from offences un- 
der Sections 362, 366 and 366-A. The position is that if any of the 
persons whose case had been referred to this Court has committed an 
act which would bring him within the provisions of Section 372, the 
Sessions Court of Moradabad would not have jurisdiction to try them. 

With these observations the matter shall be laid before a Bench of 
two Judges. . 

M. Waliullab (Assistant Government Advocate) for the 
Crown. . 

The opposite parties were not represented. 

The Court delivered the following judgment:— 

Nanhua Ahyria, Mst. Sukhao, Nanhua Dhimar, Bihu Chamar 
and Kesri Charthar were committed to the court of Sessions of 
Moradabad by a Magistrate of the first class of the same district 
to take their trial on charges, in the alternative, under Sections 
366 and 366-A of the Indian Penal Code. 

Musammat Ram Kali is a maiden daughter of one Ganga Ram 
Abyria. She is about 12 years’ old. She lived with her parents 
at Moradabad. Musammat Sukhao is the sister of Ganga Ram 
Ahyria, and is the wife of Nanhua Ahyria. Nanhua Ahyria and 
his wife Mst. Sukhao are residents of Hapur which is within the 
jurisdiction of the Sessions Judge of Meerut. 

On August 14, 1919, Nanhua Ahyria and his wife came to 
Moradabad and induced Mst. Ram Kali to leave Moradabad in their 
company with intent that Mst. Ram Kali may be or knowing that 
it is likely that she will be forced or seduced to illicit intercourse 
with another person. They took her to Hapur where they were 
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joined by Nanhua Dhimar and Bibu Chamar. Wanhua Ahyria, 
Mst. Sukhao, Nanhua Dhimar and Bihu Chamar took Mst. Ram 
Kali with them to Hafizabad, a village in the district of Gujran- 
wala in the Punjab. Here they were joined by Kesri Chamar who 
is a resident of Hapur. From Hafizabad all the five above-men- 
tioned persons went to Rampur which is another village in the 
Gujranwala district and is 14 miles from Hafizabad. Here they 
sold the girl to one Barkat Ram, a Rajput Jat of Rampur for 
eRs.300 representing to him that Mst. Ram Kali was a woman of 
the same caste as Barkat Ram. About six weeks later, the girl was 
recovered from the possession of Barkat Ram. 


The learned Sessions Judge of Moradabad has tried Nanhua 
Ahyria and Mst. Sukhao and convicted them under Section 366-A 
of the Indian Penal Code. He has referred the cases of Nanhua 
Dhimar, Bihu Chamar and Kesri Chamar to this Court with the 
recommendation that the commitment of these persons be quashed 
as no offence was committed by these persons within the jurisdic- 
tion of the court of Sessions at Moradabad. 

This reference came up before Mr. Justice Dalal. He fully 
considered the questions involved in the reference and, gave his 
opinion thereon. He, however, referred this matter to a Bench of 
two Judges. 

We are in substantial accord with the views of Mr. Justice 
Dalal. š 

It is to be remembered that the offence of kidnapping from 
lawful guardianship is not a continuing offence. As soon as the 
minor is actually removed out of the custody of his or her gyardian 
the offence is completed. The offence is not a continuing one as 
long as the minor is kept out of guardianship. But unlike kidnap- 
ping abduction is a continuing offence, and has been held to be a 
continuing offence in re Genga Dei v. King-Emperor’ which has 
been followed in Sardar Singh v. King-Emperor*. It has been held 
in these cases that a girl is being abducted not only when she is first 
taken from any place but also when she is removed from one place 


_ to another. 


There may be abduction without the removal of a person 
from lawful guardianship. As has been pointed out by Mr. Justice 
Dalal, there is a close resemblance in the texts of Sections 362 and 
366-A. We are of opinion that some of the’ salient ingredients of 
the two offences are common and that we must hold that an offence 
under Section 366-A is a continuing offence. 

Section 182 of the Code of Criminal Procedure inter alia pro- 
vides that where an offence is a continuing one and continues to 
be committed in more local areas than one It may be 
enquired into or tried by a court having jurisdiction over any of 
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such local areas, ° e : i 

The learned Sessions Judge has found that Nanhua Ahyria 
and Mst. Sukhao had committed an offence under Section 366-A. 
of the Indian Penal Code within his jurisdiction. The offence 
being a continuing one, the other persons, who joined Nanhua 
Ahyria and Mst. Sukhao at Hapur and Hafizabad and participated 
in the sale of the girl to Barkat Ram, are equally guilty with them. 
Nanhua Abyria and his wife had prevailed upon a minor girl to 
leave Moradabad and go with’ them to Hapur. On reaching Ha- 
pur, the. inducement which had commenced at Moradabad did not 
cease but continued to exist. The same inducement continued at 
Hafizabad and Rampur. If Nanhua Dhimar, Bihu Chamar and 
Kesri Chamar were parties to the inducement and had prevailed 
upor the minor girl to go from one place to anothtr with intent 
that she may be or knowing that it is likely that she will be forced 
or seduced to illicit intercourse with another person, all the ingre- 
dients necessary for the offence under Section 366-A are present in 
their case. We are, therefore, of opinion that although the part 
played by these three persons was outside the jurisdiction of the 
Moradabad Sessions Court, the learned Sessions Judge of Moradabad 
has jurisdiction to try the case against these persons. 

There is yet another aspect of the case, which may be consi- 
dered. The three accused persons either intentionally aided or en- 
decay Dig atk sb and his wife in the commission of an 

ence under Section 366-A. They are clearly guilty of abet- 
ment. Illustration («) to Section 180 of the Code of Criminal 
Procedure is instructive:— 

A charge of abetment may be enquired into or tried either by 
the court within the local limits of whose jurisdiction the abet- 
ment was committed or by the court within the local limits of 
whose jurisdiction the offence abetted was committed. 

The offence abetted was one under Section 366-A of the Indian 
Penal Code which was committed by Nanhua Ahyria and his wife 
within the jurisdiction of the Moradabad court. Assuming that 
the abetment took place either at Hapur, Hafizabad or Rampur, 
the charge of abetment against Nanhua Dhimar, Bihu Chamar 
and Kesri Chamar could be enquired into and tried by the Mora- 
dabad court within the local limits of whose jurisdiction the prin- 
cipal offence was comimitted. The learned Sessions Judge may 
well be justified and if he so choose in charging these three persons 
in the alternative for an offence of abetment, that is to say, un- 
der Section 366-A coupled with Section 109 of the Indian Penal 
Code. i : 

In the absence of more detailed particulars it is difficult to 
say whether any: charge could be brought against all or any of 
the three accused persons under Section 368, Indian Penal Code. 
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Camat The venue for trial of a case under Section 368, Indian Penal 
Z Code is evidently the court within whose jurisdiction the kid- 
——  napped or abducted person has been wrongfully concealed or con- 

Euemor fined. If Mst. Ram Kali was wrongfully concealed or confined 

Namoa at Hapur, Hafizabad or Rampur, the court of sessions at Morada- 

Drnux bad would have no jurisdiction to try the accused under Section 

368, Indian Penal Code. The offence under Section 372, Indian 
Penal Code is distinct from that under Section 366-A of the Indian 
e Penal Code. All the five accused persons who were committed 
to the court of sessions could be tried for an offence under Sec- 
tion 372, Indian Penal Code. This offence however was committed 
at Rampur and was beyond the jurisdiction of either the court 
of sessions or that of a magistrate of the first class of the Mora- 
dabad district, , f i 
In view of what we have said above, the learned Sessions Judge 
of Moradabad has jurisdiction to try the case against Nanhua Dhi- 
mar, Bihu Chamar and Kesri Chamar under Sections 366-A|109 or 
366-A of the Indian Penal Code and the trial, therefore, must 


proceed. 
Cantat SUNDER TELI (Applicant) , 
1930 l versus 
Aug 13 KING-EMPEROR (Opposite party) * 


—— _ Criminal Procedure Code, Section 260—Summary triel—Jtrisliction— 
i How determined. 

The jurisdiction of a court to try summarily in a case prosecuted 
by the police is derived from the nature of the charge preferred 
by the police. 

Where the police prosecuted for theft of property not exceeding 
Rs.50 and where the magistrate convicted the accused of the 
theft of property not exceeding Rs. 50, beld, that there was no 
defect in the jurisdiction of the magistrate to try the case sum- 
marily. 

36 Cal. 67, 27 C. W. N. 148 and 5 C. W. N. 252 distinguished. 

CRIMINAL REFERENCE made by BaBusSarup Naran, Addi- 
tional Sessions Judge of Benares. 


Saila Nath Mukerji for the applicant. 
The Crown was not represented. 


The judgment of the Court was delivered by 
Bewust, J. BENNET, J.—This is a reference in revision made by the learned 
Additional Sessions Judge of Benares, recommending that the con- 
"Cr. Ref. 552 of 1930 
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viction and sentence in a summary trial of Sunder Teli before a 
magistrate should be quashed, and that another magistrate should 
be ordered to retry the case after framing proper charges. Prob- 
ably the Additional Sessions Judge did not mean that the charges 
should be framed before the case was tried but that charges should 
be framed at the normal period after hearing the prosecutjon evi- 
dence. ‘The facts in ‘this case are that Mohammad Kharf made a 
report in the thana to the effect that the following propetty had 
been stolen from his shop:— : 


. 


: ‘ Rs. a. pe 
Six bags of salt valued at 43 0 0 
One bag of Chokar valued at 212 6 
Money amounting to * 5 8 0 


The total property alleged to have been taken is therefore 
worth Rs.§1-4-6. If this case had been tried on a complaint made 
by Mohammad Khan in court, it is clear that it could not have 
been tried summarily, and three rulings produced by the learned 
counsel for Sunder Teli are to this effect. These rulings are 36 
Cal. 67, 27 C. W. N. 148 and 5 C. W. N. 252. All these three 
cases deal with proceedings initiated in court on complaint, that 
is, under Section 190(1)(¢). But in the present case the magis- 
trate took cognizance under Section 190(1) (b) upon a report in 
writiñg of the facts made by a police officer. No ruling has been 
produced to show that in the case of a prosecution by the police 
the question whether the trial is to be summary or otherwise depends 
on the first report made in the police station. Now in the pa 
sent to the court by the police it was alleged that the accused 
Sunder Teli had stolen from Mohammad Husain two bags of salt. 
There was no prosecution by the police of Sunder Teli in regard 
to the remaining 4 bags of salt or the bag of chokar or Rs.5-8-0 
cash. The reason why the police only prosecuted Sunder Teli 
for stealing two bags of salt is that on a search of the house of 
Sunder Teli only 2 bags of salt were found. Three of the re- 
maining bags were found in the possession of a witness, who was 
the owner of the bags of salt. . There was no evidence as to what 
had happened to the bag of chokar, and there was no evidence to 
confirm the statement that Rs.5-8-0 in cash had been taken. More- 
over it appears from the evidence that the accused Sunder Teli was 
not the only person who was concerned in the taking of property 
from the shop of Mohammad Khan. Other persons are all 
to have taken property at the same time, but Sunder Teli was the 
only person prosecuted, and the evidence against him put forward 
by the police was only as regards the finding of the two bags of 
salt in his house. It is true that the magistrate in his finding held 
Sunder Teli liable for the theft of the six bags of salt. Apparent- 
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ly he did so because of the statement’ of the owner of the bags 
that the accused had taken away the three bags of salt which he 
gave back to the owner Lallan. No authority has been shown 
to me for the proposition that because Mohammad Khan, the owner 
of the shop when called as a witness stated what he had stated in 
his first,report, that is, that property to the value of Rs.51-4-6 was 
taken by the accused and his men, that therefore the jurisdic- 
tion of*the magistrate to try this case summarily would not exist. 
It was argued by the learned advocate for Sunder Teli that the 
statement of Mohammad Khan in evidence should be treated 
in a different way from the statements of other witnesses for 
the prosecution. But Mohammad Khan was not conducting the 
prosecution. He was merely a witness called by the police, who 
were prosecutiig Sunder Teli. I do not see why the statement of 
Mohammad Khan should have the capacity of altering the juris- 
diction of the court in a way that the statement of any other 
witness in court would not have. I consider that the jurisdiction 
of the court to try summarily in a case prosecuted by the police 
is derived from the nature of the charge preferred by the police. 
It is possible that if the magistrate had come to the finding that 
property worth more than Rs.50 had been stolen by this accused 
Sunder Teli, then the jurisdiction of the magistrate to try the case 
summarily would have ceased, and it would have become the duty 
of the magistrate to begin the trial again as an ordinary warrant 
case. But where the police prosecuted for theft of property not 
exceeding Rs.50 and where the magistrate convicted the accused 
of the theft of property not exceeding Rs.50 then I consider that 
there is no defect in the jurisdiction of the magistrate to’try the 
case summarily. Accordingly I consider that the summary trial 
was not invalid on this ground. 

For these reasons I refuse this application in revision and up- 
hold the conviction and sentence by the Magistrate. 


Application refused 


EMPEROR . 
versus 
ASLOP* 

Hindu Lew—Marriage—Second marriage in karao form in Ufetime of first 
busbaend—Custom, existence of—When first marriage rendered in- 
valid, 

Whether the Hindu Law in its highest form recognizes or does 
not recognize divorce is immaterial. The fact that a sécond 
: *Cr. Ref. 272 of 1930 oY 
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marriage if the karao form during the lifetime of the first husband 
is recognized as valid amongst a certain class of people carries with 
it inevitably the proposition that the first marriage can under some 
circumstances be regarded as no longer a valid marriage. There- 
fore, a second marriage in the karao form by a wife, who had been 
absolutely abandoned by his first husband, is perfectly valid. 

REFERENCE made by Basu Tritoxt NaTH, Secogd Addi- 

tional Sessions Judge of Meerut. . 
K. C. Mukerji for the appellant. . 


M. Waliullah (Assistant Government Advocate) for the 
Crown. ' 

The following judgment was delivered by 

Boys, J.—This case would have never been geferred if the 
Sessions Judge had not applied to the circumstances of the case 
and evidence given in it the same sort of tests that might have 
beert appropriate had he been dealing with the question of whether 
some large estate was impartible or not, or whether there was a 
custom of some unusual nature existing in some particular family. 
The facts are simple. One Mst. Mulhu was first married to a 
man called Juma, who proceeded to marry another woman, to 
ignore Mst. Mulhu and to leave her apparently entirely to her 
own devices and unprovided for three years and to ignore her going 
through the ceremony of marriage with another man. This the 
learħed Sessions Judge does not consider constituted desertion, and 
apparently he holds that it does not amount to desertion because 
Juma could at the end of the three years, if he had liked, have re- 
claimetl his wife. The next step is that Mst. Mulhu, by a well- 
recognised form of marriage, the karao form, marries a man called 
Bhagwana; and the accused had been found guilty of taking her 
away from the custody of Bhagwana and punished under Section 
498. `The accused have succeeded in pursuading the Second Addi- 
tional Subordinate Judge of Meerut to refer the case to this Court 
on the ground that Bhagwana was not the lawfully married hus- 
band of Mst. Mulhu and had therefore no authority to institute a 
complaint under Section 498 of the Indian Penal Code. It is ad- 
mitted that the karao form of marriage is a well-recognised form 
amongst people of the caste and class of those with whom we are 
concerned. ‘The admission that such a marriage can be regarded 
as a legally valid marriage presupposes that it is possible for the 
first marriage to be regarded as dissolved.” Whether the Hindu 
Law in its highest form recognises or does not recognise divorce 
is immaterial. ‘The fact that a second marriage in the karao form 
during the lifetime of the first husband is recognised and is ad- 
mittedly recognised as valid amongst the class of people with whom 
we are concerned carries with it inevitably the proposition that the 
first marriage ecan under some circumstances be regarded as no 


Boys, J. 
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longer a valid marriage. In the present case we Wve all the facts 
found which would be amply sufficient to show, and were in the 
opinion of the magistrate amply sufficient to show, that the first 
husband had in fact absolutely abandoned his wife. Under those 
circumstances I can see no possible ground for holding that the 
karao marriage to Bhagwana was not a valid marriage. That is 
all there és in this point. 

On the next point that the Magistrate exceeded his puwers 
ein giving two months’ imprisonment in default of payment of 
the fine, the Magistrate himself is agreed. 

The result is that I accept the reference only so far that I 
reduce the period of imprisonment to be suffered in default of 
the payment of the fine from two months to six weeks. For the 
rest the reference is rejected. 


SHER AHMAD KHAN (Plaintiff) 
versus 


ALI BUX (Defendent)* 


Provincial Small Cause Courts Act, Sec. 17—Non-compliance with— 


Amounts to illegality. 


- The provisions of Sec. 17 of the Provincial Small Cause Courts 
Act are mandatory and a non-compliance with these provisions 
amounts to an illegality. 3 
Judgment-debtor having -been arrested in execution of an ex 
parte decree, he prayed for the setting aside of the decree. One 
A executed a security bond in which he undertook to produce 
before the court, when called upon, the judgment-debtor and on 
failure to do so, he would pay up the amount due to the decree- 
holder. On the date fixed for hearing the application the decree- 
` holder pointed out that no security bond had been filed in pur- 
suance of Sec. 17 of the Small Cause Courts Act. Later on the 
- judgment-debtor, under orders from the court, deposited the de- 
cretal money in cash and the ex parte decree was set aside, 
Held, that the furnishing of the security for the appearance of the 
judgment-debtor before the Court cannot be deemed to be a com- 
pliance with the requirements of Sec. 17.° Azmetnllab Khen v. 
Abmad Ali, 23 A. L. J. R. 435 distinguished. Sri Bhagmal Chen- 
dhri v. Balkaren Saitbwar, 20 A. L. J. R. 209 and Badin Singh v. 
Panibu Singh, 21 A. L. J. R. 173 referred to. 


Crv REVISION against the order of Basu Biyar PAL SINGH, 
Additional Munsif of Muzaffarnagar. f 
A. P. Pendey for the applicant. 
Panna Lal for the opposite party. 
Civ. Rev. 69 of 1930. ° 


ë r 
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The following judgment was delivered by 

BANERJI, J—This is an application in revision against an 
order of the Additional Munsif of Muzaffarnagar exercising juris- 
diction as Judge of the Court of Small Causes. 


On August 6, 1929 a decree for Rs.157-10-0 was passed ex 
parte in favour of the applicant, Sher Ahmad Khan against Ali 
Bakhsh, the opposite party, who was the defendant. AJ* Bakhsh 
was arrested in execution of the decree and brought before the 
Munsif. On October 26, 1929, Ali Bakhsh presented a petition , 
to the Court to set aside the ex parte decree and to comply with” 
the provisions of Section 17 of the Provincial Small Cause Courts 
Act. A security bond was executed by Genda Mal in which 
Genda Mal undertook to produce before the court, when called 
upon to do so, the judgment-debtor and, on failure of his ability 
to produce the judgment-debtor, he woud pay up the amount due 
to the decree-holder. The court fixed November 23, 1929 for 
hearing the application’ to set aside the ex parte decree. On that 
date the decree-holder pointed out to the court that no security 
bond had been filed in pursuance of Section 17 of the Provincial 
Small Cause Courts Act. On January 4, 1930 the Court direct- 
ed the defendant to deposit the amount of the decree in cash and 
he did so on January 23, 1930. On January 25 the ex parte 
decree was set aside and it is against this order that the present 
application in revision has been filed. 


eIt has been contended by Mr. Pandey for the petitioner that 
in this case there was really a non-compliance with the provisions 
of Section 17 of the Provincial Small Cause Courts Act and in 
any event it was the duty of the judgment-debtor to have obtain- 
ed an order from the learned Judge on October 26, 1929 whe- 
ther the security that was being offered could have been offered 
by the judgment-debtor in lieu of the deposit of the sum of 
money which had been decreed in favour of his client, the plain- 
tiff. Mr. Pandey has referred me to the cases of Sri Bhagmal 
Chaudhri v. Balkaran Saithwar* and Badiu Singh v. Panthu 
Singh’ in support of his contention that there has been a non- 
compliance with the provisions of Section 17 of the Provincial 
Small Cause Courts Act. He has further referred to the case 
of Jhabbu Misir v. Hevaldsr Tiwari’ in support of his conten- 
tion, that the court’s direction as regards security could have been 
taken when an application for setting aside an ex parte decree was 
presented to the Judge of the court of small causes. 

It seems to me that Section 17 of the Provincial Small Cause 
Courts Act lays down an imperative rule that when a judgment- 
debtor seeks to set aside an ex parte decree he must at the time of 
presenting his application either deposit in court the amount due 


120 A L, J. R. 209 121 A L J. R 173 
*[1929] A L J. R 1273 
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Gm. from him under the decree or give security to the satisfaction of 
īso the court for the performance of the decree or compliance with 
— the judgment as the court may direct. In this case, in my opi- 
Sum Amo nion, there has been no compliance with the provisions of Section 
AREN 17. Ihave had the security bond read out to me and it appears to 
Aut Bux me that the bond was a bond which was contemplated under the 
~—— _ provisions of Sub-rule (3) of Rule 40 of Order 21 of the Code 
Bewerth J. Of Civil Procedure and it was not a security contemplated under 
Section 17 of the Provincial Small Cause Courts Act. Moreover 
*the direction of the court was admittedly not sought for when the 

security bond was presented. 


Mr. Panna Lal, on behalf of the judgment-debtors, contends 
that inasmuch as the learned small cause court Judge directed 
cash to be deposited in court and as cash was deposited subsequent- 
ly, there had been a compliance with the provisions of Section 17. 
He further contends that when notice was directed to be issued 
upon his application of October 26, 1929; it must be deemed that 
the court had accepted the security otherwise it would not have 
directed process to issue. 

He has also contended that the court should not interfere in 
revision in a case like the present because at most there was a mere 
irregularity and not an illegality in the case. 

I am unable to accept the contention of Mr. Panna Lal. I 
have already stated that, in my opinion, the provisions of Section 
17 are mandatory and a non-compliance with those provisions, in 
my opinion, amounts to an illegality and cannot be ignored on the 
ground that it is a mere irregularity. Mr. Panna Lal has further 
argued and in support thereof he referred to the case ef Az- 
matullah Khan v. Ahmad Ali* that I should hold that the subse- , 
quent payment of the cash into court was a substantial com- 
pliance with the requirements of Section 17. In my opinion it 
is impossible to accept the contention of Mr. Panna ial The 
case of Azmatullab Khan v. Abmad Ali is clearly distinguish- 
able and has no application to the facts of this case. In my 
opinion the furnishing of the security for the appearance of the 
yudgment-debtor—that is. all that the security in this case 
amounts to—before the court, cannot be deemed to be a com- 
pliance with the requirements of Section 17, nor can it be said 
that the decree-holder had chosen his remedy by the arrest of 
the judgment-debtor, which was ensured if the security bond 
was filed for producing the judgment-debtor before the court 
when called upon to do so. 

The result is that I allow the application and set aside the 
order of the learned Judge of the court of small causes dated 
January 25, 1930. . 

Application alowed 

‘2a A LJ. R 435 


Al £2. J. R] HIGH COURT 149% 


In re THE OFFICIAL RECEIVER * Cù 
Provincial Insolvency Act (V of 1920); Sec. 57 (4)—Government Noti- 45.5 
fication No. 607|VII-247 dated Mey 20, 1925—Remunsration fixed  — 

at 5% of “gross assets’—Meening of “gross assets”. A ; July: 8 

The expression “gross assets” as used in the Government Notifi- Monay, J. 
cation dated May 20, 1925, No. 607|VII-247, means the entire Bonar J. 
amount realized by the official receiver irrespective of whether the? 
whole was distributable or not among the creditors. 

REFERENCE submitted by the Insolvency Judge of Morada- 
bad. 

‘Penna Lal and Shabd Seren for official receives. 

The judgment of the Court was delivered by . 

Muxeryi, J.—This is a reference from the District Judge of M=kertt, J. 
Moradabad. It appears that the auditor auditing the accounts 
of the official receiver took an objection that the official receiver had 
paid himself too much and in this way the official réceiver sold 
properties of the insolvents and among those properties were some 
which were encumbered. In the case of latter properties, some- 
times the mortgagee agreed that the property should be sold free 
from incumbrance and he should be given the same right over the 
sale proceeds as he had over the mortgaged property. In the case 
of the last mentioned sale the official receiver realised 5 per cent 
over the entire amount of the sale price received by him. The au- 
ditor’s objection is that the whole amount was not “distributable” 
among the creditors of the insolvents and the amount distributable 
was the money that was left after paying the mortgagee. The 
auditor’s opinion was that $ per cent could be charged only on 
what remained after deducting the amount paid to the mortgagee. 

In order to come to the right conclusion we ‘have to read care- 
fully the Notification of the Government dated May 20, 1925 be- 
ing No. 607|VI-247. The language is as follows:— 

Under Clause (4) of the said Section of the said act, the remu- 
neration of the abovementioned Official Receiver is fixed at Rs.5 
per cent of the gross assets coming into his hands subject to a mi- 
nimum commission of Rs.5 in each case. 

In our opinion the expression “groes assets” means the entire 
amount realised by the official receiver irrespective of whether the 
whole was distributable or not among the creditors. In this view 
the auditor’s objection is not maintainable. This is our answer to 
the reference. i 

f Reference answered 
*Mis. Ref. 284 of 1930 
188 
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RAM KISHAN DAS and oTHERs (Plaintiffs) 
VETSHS 
MUL CHAND and orHers (Defendants) * 
Adverse “possession Interruption by submersion—When trespasser pre- 


SuLaman, J. vented from perfecting bis title. 


Koma, J 


Kendall, J. 


e Where the land in dispute, which originally lay between two vil- 
lages, was brought by the action of the river, from the side of 
defendant’s village to that of plaintiff’s village and the' latter had 
been in possession of it for over 12 years either through himself 
or through a tenant but the flooding of the land was sufficient to 
render it gncapable of use and enjoyment, probably every year and 
certainly when there was an unusual amount of rain, beld, that as 
plaintiff’s adverse possession had been interrupted, he was prevented 
from perfecting his title to the land. 

Secretary of State for India v. Krishna Moni Gupta, I. L. R. 29 
Cal. 518 and Rem Nerain v. Deoki Misir, 20 A. L. J. R. 756 fol- 
lowed. f 
First APPEAL from a decree of Basu Manan MOHAN SETH, 
Additional Subordinate Judge of Gorakhpur. 
B. E. O’Conor, Sir Tej Babadur Sapru, Ram Nama Prasad and 
Sri Narain Sabai for the appellants. 


M. Waliullah, Haribans Sabai, Iqbal Abmad and Shiva Prhsad 
Sinha for the respondents. ; 


The judgment of the Court was delivered by 

KENDALL, J.—This appeal arises from a suit for a declaration 
of title in respect of the land described in Lists A and B of the 
plaint. The plaintiff-appellants are the zemindars of Kotha muafi, 
and the defendant-respondents are the zemindars of Rahua. The 
land in dispute lies roughly between these two villages, and it is 
the case for the plaintiffs that in 1892 by the action of the river 
Rapti it was brought from the side of Rahua village to the side of 
Kotha, and that they (the plaintiffs) have been actually in posses- 
sion of the land either themselves or through a predecessor from 
1892 until the date of the suit. The lower court although finding 
that the plaintiffs had been in possession of the land for over twelve 
years before the suit, found that their possession had not been 
continuous owing to the fact that the land had been during part 
of that period submerged by the river and that in consequence 
the plaintiff’s possession had been interrupted; and ‘following the 
decisions of the Privy Council in the cases of Secretery of State 
for India v. Krishna Moni Gupta! and Ram Narain Misir v. Deoki 


*F. A. 65 of 1926 
1L L. R. 29 Cal. 518 
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Misir’, dismissed the plaintiff’s suit. O m awm 
The coloured map, which has been filed with the plaint, is 1930 

not very clear, nor is it in the course which the case has taken of ea ee 

very great importance, but it serves to show that the river Rapti, Das 

which previously to 1892 separated the land in dispute from the r. 

village of Kotha muaf, moved further to the east with the result Mer Caen 

that it separated the land from the village of Rahua. Weare not, Kendall, J. 

however, concerned with any detailed questions of the windings 

of the river or the vagaries of the deep stream; the plaintiffs’ case e 

is founded on the allegation of adverse possession and nothing else. 

The history of the land for the purposes of the present suit starts 

in this year. We find that when these villages were settled in 

1898, the settlement officer, Mr. Lupton, included the disputed 

land in the village of Rahua and made a settlememt with the ze- 

mindars of that village, although he found that a person named 

Jamna Prasad Rawat, who was the zemindar of Kotha muafi, 

was actually in possession of the land. 


There is no further documentary evidence after 1898 until 
we come to the year 1910. But before that a new factor had 
arisen, because Jamna Prasad, zemindar of Kotha muafi, had had his 
rights sold, and they had been purchased by the predecessor of the 
present plaintiffs, Raghunath Prasad. It is important to notice 
that the rights of Jamna Prasad which were sold to Raghunath 
Prasad were only his rights in the villages of Surghana and Kotha, 
and that under the sale no title in Rahua village passed to Raghu- 
nath Prasad. An argument was certainly addressed to us in this 
Court to the effect that Jamna Prasad having been in possession 
of the ‘disputed land from 1892, must have perfected his title by 
possession adverse to the zemindars of Rahua before the year 1909 
when his rights were sold to Raghunath Prasad. But there is no 
evidence before us that when Raghunath Prasad purchased the 
villages of Kotha and Surghana, he also purchased any claim pre- 
datory or otherwise that Jamna Prasad may have had in this block 
of land that had been carved out by the river from the village of 
Rahua. In 1910 we find that Raghunath Prasad instituted pro- 
ceedings under Section 145, Criminal Procedure Code, against 
Jamna Prasad, from which it may be inferred that Jamna Pra- 
sad had been trying to exercise possession in this disputed land; 
and the magistrate gave a decision that Raghunath Prasad was in 
possession and that Jamna Prasad should be forbidden to disturb 

We have already remarked that it has not been proved to 
us that any title in this disputed land passed to Raghunath Pra- 
sad when he bought Jamna\Prasad’s rights in Kotha and Surghana 
villages. The land in dispute, aal at any rate, was still the 

220 A L J. R 756 
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Gm property of the zemindars of Rahua.. But there is no evidence 
1930 before us to show that they exercised any possession over it after 
— the time when it passed to the other side of the stream in 1892; 
Ram Kuman nor for the matter of that is there any evidence to show that Jamna 
: Prasad was in possession of it after 1898 when Mr. Lupton found 

Mor Cmap that he had “almost succeeded ‘in asserting his entire and absolute 
Kendall, J, Possession, over the land in question”. When criminal proceedings 
"were started in 1910, the position of the zemindars of Rahua 
.4ppears to have been somewhat ambiguous, and the magistrate’s 

order shows that they put in an objection in the criminal pro- 

` ceedings claiming that they were in possession of the property. 

The finding of the magistrate, as we have remarked above, was 

that Raghunath Prasad, the complainant in the proceedings, was 

in possession and that this order was binding as against Jamna 

Prasad. But we are not aware that it can have been binding on 

the zemindars of Rahua, whose rights, if they still remained in- 

tact, could not have been affected by the proceedings of the cri- 

The next document of importance is an order of the revenue 
court of 1913, in which year Raghunath Prasad applied for the 
correction of the revenue papers of the villages of Rahua, Surghana 
and Kotha by showing the land in dispute as belonging to the last 
two villages, i.e., those in which he was zemindar, and not to Rahua. 
This application was dismissed on the ground that the Rahua ze- 
mindars had not lost their title, although it was almost impossible 
for them to cultivate the land which had been “grabbed by the 
cultivators of Kotha and Surghana”. Later in the same year 
Raghunath Prasad’s Karinda made an application under Section 
107, Criminal Procedure Code, against Jamna Rawat, from which 
it appears that Jamna Rawat had by no means given up his at- 
tempts to obtain possession of the land in dispute inspite of the 
order under Section 145, Criminal Procedure Code passed three 
years previously. Raghunath Prasad made another’ application 
for correction of the khewat of Rahua in the same year, but this 
was dismissed on the ground that he had no legal claim to the 
land, though he was in adverse possession of it. 

In 1917 the zemindars of Rahua at last seem to have 
stirred themselves and sued one Jaikaran Ahir one of the te- 
nants in the disputed land for arrears of rent. The defend- 
ant in the suit claimed that he had paid rent in good faith to 
Raghunath Prasad, and the District Judge on second appeal found 
that the tenant had been paying rent to Raghunath Prasad in good 
faith and that Mool Chand (the zemindar) had collected no rent 
for seventeen years. In another judicial pronouncement of the 
same year the Additional District Judge, in another suit brought 
by Mool Chand against a tenant for rent, considered that Raghu- 
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nath Prasad, who had been made a party to the suit, had been in 
adverse possession of the land in dispute (j.e., the land in dispute 
in that particular suit) for upwards of twelve years. 

The last of these documents is an order of the Assistant Col- 
lector of Gorakhpur, dated 1921, in which Raghunath Prasad is 
shown to have sued one of the tenants in the disputed land for 
arrears of rent, but the suit was dismissed on the technical” ground . 
that the plaintiff Raghunath Prasad could not obtain a decree in 
the revenue court, because he was in the position of a trespasser. , 
There is also-a finding in this judgment on which some stress has 
Ben Wai Gs pie efet atthe eane anti pa ur nue bad 
paid rent to the zemindar of Rahua, and it is also argued from this 
that here at any rate is an instance in which Raghunath Prasad’s 
possession had been disturbed by the zemindar.~” e 

In addition to this documentary evidence, the plaintiffs pro- 
duced in court a number of tenants who said that they had been 
in possession as tenants of the plaintiffs and had paid rent to them, 
and they also produced 2 number of receipts, some of which have 
been printed, showing that some tenants paid rent to the plaintiffs 
in respect of some of the plots in the disputed land from 1912 
until 1924. 

The defendants claimed to have been in actual possession of 
the land in dispute, but of this they had no proof worthy of the 

except the instance to which we have just referred that a 
tenant was found by the Assistant Collector in 1921 to have paid 
rent to the zemindar of Rahua. ‘The Subordinate Judge in fact 
has found that the possession of the plaintiffs over the land in dis- 
pute was proved, but he held that as the land was proved by the 
evidence to have been subject to submersion, the plaintiffs’ posses- 
sion had not been continuous, and he therefore dismissed the suit. 
We have no doubt that his view of the law is correct. The deci- 
sions of their Lordships of the Privy Council in the two cases of 
Secretary of State for India v. Krishna Moni Gupta and Basents Kw- 
mar Roy v.-Secretary of State for Indie, are clear authority for 
holding that where the possession of the trespasser has been inter- 
rupted by submersion, either continuously for a number of years, 
or annually for a few months every year, this interruption will 
prevent the trespasser from perfecting his title. An attempt has 
been made in argumefht to differentiate the circumstances in those 
cases from those of the present suit, and it is necessary to say some- 
thing about the evidence adduced in the lower court to show the 
extent to which the land in dispute was submerged. 

- The plaintiffs produced in the first place two patwaris of the 
neighbouring villages of Surghana and Gaha Sand, in both of which 
the plaintiffs are zemindars. Donda Lal stated: 
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Crm. The’Dhunki land and the other land in dispyte do not remain 
ae. submerged under water during the rains. In floods 2 or 3 spans 
a in height of the land is submerged. No crops are damaged by 


Raw Kran floods. 
DAs Aditya, the second patwari, however, remarks: 


v. 

Mur Cramp Realisation is made in this land 3 times in 3 years, 

Kendell, J., (From ‘hich it may be inferred that two crops are not sown an- 
nually in land in dispute.) 

è The crops are not submerged and not damaged. The flood comes 
and passes away in 15 or 20 days During the floods 
Dhunki land is not submerged. 

Janki Prasad, the plaintiffs’ Karinda, states: 
During the highest floods the land is submerged by a span. It 
passes away in § or 10 days. The crops are not damaged 
is no flood in the land. The water overruns it 
when there is much rain. í 
The eight tenants, who gave evidence to the effect that they culti- 
vated land under the plaintiffs and paid rent to them, did not men- 
tion anything about any floods, and they were not cross-examined 
on the point. All of these witnesses are clearly to some extent open 
to the influence of the plaintiffs and it is evident that they have at- 
tempted as far as possible to minimize the amount of flooding that 
takes part in this country. On the other hand, the evidence for 
the defendants goes to the other extreme. Achaibar Lal, whg has 
been patwari of Rahua for six years, says: 
During floods the land of Dhunki is submerged deeply. The 
"water on it is higher than the man’s height e Every 
year the land of Dhunki is flooded. It stands for 2 or 3 months. 
Mool Chand, one of the defendants who gave evidence in person, 
said: 
During the rains the land in dispute is completely submerged. 
More than a man’s height is under water Generally 
floods overrun the lands in dispute. 
There is not much to choose between the two sets of statements, 
since it is obvious that both sides are intentionally exaggerating. 
There is, however, on the file an important deposition by Sheikh 
Mohammad, one of the plaintiffs’ witnesses, who used to be the 
supervisor Kanungo in the circle in which the,villages concerned are 
included from 1897 to 1902. This gentleman. is still a resident 
of Gorakhpur, and in his cross-examination about the condition 
of the disputed land he speaks in the present tense as. if he is re- 
ferring to the condition prevailing at the present time. ‘The im- 
portant fact is that he was the plaintiffs’ witness and that he clearly 
stated that the villages of Surghana, Kotha and Rahua 
are on the bank of river and are yearly flooded and remain under 
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‘water, Rabi crops are grown but not kharif. - 
The Subordinate Judge has, we think, rightly laid considerable stress 
én-the statement of this witness and remarks that if there is any- 
thing in it which tells against the plaintiffs and which is ambi- 
guous, they should have cleared the matter in re-examination. 

We have nothing except the evidence on the file tg guide 
us as to the usual local conditions. But there is a remark m Chap- 
ter 1 of the District Gazetteer (Supplement to page 13 published 
in 1922): 

There were floods in the Repti and its tributaries in August 
and October of 1915. In riparian tracts late rice suffered se- 
riously. 

If the normal condition was that the land was submerged for fif- 
teen or twenty days as the plaintiffs’ witness Adit¥a remarks, or 
more, as Sheikh Mohammad implies and as Mool Chand claims, 
there can be no reasonable doubt that the whole land must have 


been submerged for a considerable period in this year of flood, and- 


even a single submersion would be sufficient to break the conti- 
- puity of the trespasser’s possession. It is no doubt a matter of 
some difficulty to define exactly how far submersion is n 
to interrupt the possession of a trespasser. It has been argued with 
some force by Mr. O’Conor for the appellants that even if it be 
held to have been proved that no kharif crops are sown in these 
fields, yet this may be merely because the cultivators are under 
some apprehension of flooding and do not wish to run the risk of 
losing their crops; and that unless it is clearly proved that there 
has been total submersion of the land in dispute, the plaintiffs’ pos- 
session cannot be held to have been interrupted. 
Their Lordships of the Privy Council have remarked in Basenta 

Kumer Roy v. Secretary of State for India, 

there.can be no continue of adverse possession, when the land 

is not capable of use and enjoyment, so long as such adverse 

possession must rest on de fecto use and occupation. 
After considering the evidence in this case to the best of our abi- 
lity, we are of opinion that it is proved that the flooding of the 
land was sufficient to render it incapable of use and enjoyment, 
probably every year and certainly when there was an unusual 
amount of min. We gonsider, therefore, that we must uphold the 
finding of the lower court on this question. An argument was 
addressed to us that the possession of a trespasser’s tenant could 
not be regarded in the same way as the possession of the trespasser 
himself, but we consider that the decision of the Privy Council in 
Secretary of State for Indi ve Krishna Moni Gupta disposes of this 
point.” - 
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ruption of the plaintiffs’ possession had been different, we should 
have some difficulty in allowing the decree to be given in the form 
in which the present suit was framed. The plaintiffs sued for a, 
declaration over a comparatively large tract of land—about 105 
acres in extent—which was divided up into a number of plots, each 
one of which may have had a different history. We know, for ins- 
tance, that the revenue courts refused arrears of rent to rival 
claimants in a different suit in one plot and allowed it another. 


e It is true that the criminal courts dealt with the whole block of 


land, which is referred to in the evidence as “Dhunki,” as if it 
were one holding, but in determining the title to it in a civil suit 
it would have been necessary to go into much greater detail, and 


‘ possibly to take up the question of each separate holding in a 


CananaL 
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separate procegding. We need not consider this further in the 
view that we have taken, and the result is that we dismiss the 
appeal with costs. f 3 ; 

Appeal dismsissed 


KALLU (Applicant) 
Versus 
BASHIR UDDIN (Opposite perty)* 


Criminal Procedure Code, Sec. 356, provisions of—Non-com plience “with, 
but no failure of justice —W ben trial not vitiated. 

A mere breach of an imperative rule of procedure goes not 
necessarily vitiate the whole proceeding. ‘The courts should con- 
sider the gravity of the irregularity or omission and whether it 
might have worked actual injustice to the accused. 

Senkata Misir v. King-Emperor, Cr. Ref. 173 of 1930, decided - 
on May 21, 1930, Bechs Chewbe v. Emperor, I L. R45 All 124 
followed. Abdul Rebman v. Emperor, L. L. R. 5 Rang. 53 re- 
lied on. Maisi v. Ansnt Rem, [1890] A. W. N. 164, Q.-E. v. 
Brebmejit, [1891] A. W. N. 145 and Subrabmenis Ayyer v. 
Emperor, I. L. R. 25 Mad. 61 distinguished. 


Where in a case under Sec. 145 of the Criminal Procedure Code, 
the magistrate passed an order after recording evidence in full in 
English only and not in the vernacular as requiredeby Sec. 356, 
but the accused did not consider themselves in any way prejudiced 
by the procedure adopted by the court nor was any failure of 
justice occasioned thereby, beld, that the irregularity may be con- 
sidered a mere technical irregularity, to which the curative provi- 
sions of the Code applied. 


Cananar Rerznmncs made by Harist CHANDRA Esq., Ses- 
sions Judge of Benares. 
*Cr. Ref. 314 of 1930 
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Mushtaq Abmad forthe applicant. fe 

Sails Nath Mukerji for the opposite party. : 

M. Waliullab (Assistant Government Advocate) for th 
; : 

The following judgment was delivered by 

Kune, J.—This is a reference by the learned Sessions Judge of 
Benares recommending that an order passed by a special magistrate 
of the first class under Section 145, Criminal Procedure Code be 
set aside or, in the alternative, that the order be modified as to 
costs. i 
It appears that one Bashir Uddin started proceedings under 
Section 145 of the Code of Criminal Procedure against the oppo- 
site party, who are now the applicants before meg alleging that a 
certain chabutra belonged to him and that the accused were in- 
terfering with his possession and were likely to commit a breach 
of the peace. The magistrate found that the chabutra was in 
Bashir Uddin’s possession and’ passed orders restraining the oppo- 
site party from interfering with Bashir Uddin’s possession and 
ordered them severally and jointly to pay to Bashir Uddin a sum 
of Rs.428-6-0 as costs under Section 148(3). It appears that 
the magistrate recorded the evidence of the witnesses in English 
and that the evidence of the witnesses was not recorded in the 
vernacular either by the magistrate himself or by any other per- 
son’ in his presence. This procedure being in contravention of 
the provisions of Section 356 of the Code of Criminal Procedure 
constituted an illegality or irregularity, in the opinion of the learned 
Sessiotts Judge, such as to vitiate the whole proceedings. 

As proceedings under Section 145 of the Code are enquiries 
under Chapter XII of the Code, it is clear that under Section 356 (1) 
the evidence of each witness should have been taken down in 
writing in the vernacular by the magistrate himself, or in his pre- 
sence and hearing and under his personal direction and superin- 
tendence, and should have been signed by him. ‘This procedure 
was not followed. The learned Sessions Judge states that the ma- 
gistrate kept only an English memorandum of the evidence. I 
think the magistrate’s record amounts to more than a memoran- 
dum. He did in fact record the evidence of the witnesses at 
length anfao great detail and I think his record amounts to more 
than a memorandum but it is certainly in English and there is 
no vernacular record, so it must be conceded that the provisions 
of Section 356 have not been complied with. 


The question then arises whether this error or irregularity or 
illegality is sufficient to vitiate the whole proceedin It is argued 
by the learned advocate for the applicants that provisions of 

189 
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Cananat Section 336(1) are imperative and thay a breachgof these provi- 
i930 sions amounts to an illegality and not a mere irregularity such as 
— might be curable under Section 537. He has cited certain autho- 
Kao ities ~which more or less support his contention. In the case of 

Basn Matai v. Anant Rem a single Judge of this Court set aside an 

Unom order passed by a magistrate on account of various irregularities. 

Keg, J, One ofethe irregularities specified was that the magistrate had 

failed to comply with the provisions of Section 356 since he had 

« recorded the evidence of witnesses in English only and had not 

‘kept any vernacular record. It must be noted, however, that 

this was by no means the only irregularity. It appears to me 

that the Judge laid great stress upon the non-compliance with 

the provisions of Section 202. He did not hold that the failure 

to ee the provisions of Section 356 was of itself and apart 

from all other considerations sufficient to vitiate the order. This 

decision therefore does not clearly support the applicant’s conten- 
tion. 

In the case of Q.-E. v. Brabmajif? a conviction was set aside 
on account of several irregularities. Here again one of the irre- 
gularities was that the Judge did not make his memorandum of 
the evidence at the time when the evidence was actually given 
and this constituted a breach of the provisions of Section 356. 
But some of the other irregularities that occurred in the trial of 
the case were of a graver nature. The learned Sessions Judge in 
recording the opinion of the assessors had shown that the afses- 
sors found the accused guilty although it appears, as a matter of 
fact, that the assessors found the accused not guilty. Hence al- 
though the conviction was set aside and a retrial ordered, “t was 
certainly not merely or even mainly upon the ground that the 
provisions of Section 356 regarding the mode of recording evi- 
dence had not been complied with. The case of Udit Nerain v. 
Emperor’ does indeed support the applicant’s contention. In that 
case a single Judge of this Court held that as the evidence of wit- 
nesses had been recorded in English only and not in the vernacular 
this amounted to an irregularity which vitiated the trial. With 
due respect to the learned Judge, however, I do not think this rul- 
ing is very satisfactory. The question whether the irregularity was 
or was not curable under Section 537 was not even discussed. 

In the case of Janki Prasad v. Emperor**a single J&dge of the 
Patna High Court held that where in a trial the magistrate had re- 
corded the evidence in the Urdu character only, which was not 
the language of the court in that province, he had been guilty 
of an illegality which vitiated the trial and further that even if 
it were held to be only an irregularity then it was not such an 

1[1890] A. W. N. 164 t [1891] A W. N. 145 
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irregularity as would be curable under Section 537. Reliance is 
also placed upon a ruling of a Bench of the Calcutta High Court 
in the case of Sadensndá Mandal v. Krishna Mendel’. ‘This was 
a case under Section 145 of the Code of Criminal Procedure and 
is therefore directly applicable to this case. In that case the ma- 
gistrate made a memorandum of the evidence in English but the 
depositions were not taken down in the vernacular. It, ‘was held 
that the provisions of Section 356(1) were imperative and that 
non-compliance with those provisions cannot be condoned. It ig 
perhaps possible to distinguish that case on the ground that in the 
case before me the evidence was recorded in full and amounts to 
- more than 2 mere memorandum of the substance of the evidence, 
but the reasoning of this case does no doubt eee the applicant’s 
contention. 


For the opposite party reference is made to a very recent deci- 
sion of a learned Judge of this Court in the case of Senkets Misir v. 
King-Emperor®. The facts of that case are almost precisely on all 
fours with the case before me. In proceedings under Section 145 
the magistrate had only recorded the evidence of the witnesses in 
English and their depositions had not been recorded in the.verna- 
cular as required by Section 356. ‘The learned Judge distinguished 
the ruling of the Privy Council in the case of Subrabmania Ayyar 
v. Emperor” in which their Lordships remarked that they were un- 
able to regard the disobedience of an express provision of law as 
to fhe mode of trial as a mere irregularity. I agree that that rul- 
ing can be distinguished and it has been distinguished by their Lord- 
ships of the Privy Council themselves in a more recent case Abdul 
Rabman v. acre sid to which I shall presently refer again. 
In the case of Subr Ayyer a man was tried on charges of 
extortion in respect of 41 criminal acts extending over a period of 
two years, in contravention of 2 provision of the Code providing 
that a man can only be tried at one trial for three offences which 
have been committed within a period of 12 months. The proce- 
dure adopted in that case was one which the Code positively pro- 
hibited and it was possible that it might have worked actual in- 
justice to the accused. There was thus a grave illegality, or ir- 
regularity in the mode of trial. It was an irregularity which 
went to the root of the trial. Finding that the case of Subrab- 
mania Alm was distinguishable, the learned Judge relied upon 
the case of Bechu Chenbe v. Emperor’, and held that as the ap- 
plicants in revision had not been in any way prejudiced and as 
there was no error in procedure which went to the root of the trial, 
the magistrate’s order should be upheld. I agree with the learned 


*[1914] L L R. 42 Cal 381 
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Judge that the case of Subrabmenia Ayyer is distinguishable and 
that a breach of an imperative rule of procedure does not neces- 
sarily vitiate the whole proceeding. 

A similar view was taken by a bench of this Court in the 
case of Emperor v. Jhbabba Mal™?. In that case the trial court had - 
omitted to question the accused generally on the case after the 
witnesses efor the prosecution had been examined. The court did 
question the accused after the prosecution witnesses had been exa- 
emined in chief but did not question him again after the witnesses 
had been cross-examined and re-examined. ‘The [earned Judges 
held that this was a breach of the provisions of Section 342(1) of 
the Code but nevertheless it was curable under Section 537. 

I rely strongly upon the decision of their Lordships of the 
Privy Council h Abdul Rebman v. King-Emperor®. In that case 
it was held by their Lordships that the provisions of Section 360, 
which require that the deposition of each witness is to be read over 
to him, had not been complied with. They then proceeded to dis- 
cuss whether non-compliance in this respect should vitiate the 
trial. -They distinguished the case of Subrabmenis Ayyar and dis- 
approved of two decisions of the Calcutta High Court in which it 
had been held that non-compliance with the provisions of Sec- 
tion 360 vitiated the trial. Their Lordships summed up their 
views as follows:— 

To sum up in the view which their Lordships take of the several 
Sections of the Code of Criminal Procedure the bare fact of such 
an omission or irregularity as occurred in the case under appeal, 
unaccompanied by any probable suggestion of any failure of justice 
having been thereby occasioned, is not enough to warrant the 
quashing of a conviction which in their Lordships’ view may be 
supported by the curative provisions of Sections 535 and 537, 

In the face of this pronouncement it is no longer open to the 
courts in India to hold that the mere fact that an imperative sta- 
tutory rule of procedure has been broken is enough to vitiate the 
trial or proceeding. It is clear that the courts should consider the 
gravity of the irregularity or omission and whether it might have 
worked actual injustice to the accused. If non-compliance with 
an imperative provision in Section 360 is curable under Section 537, 
as held by their Lordships, it is clear that it is open to this Court 
to consider whether a breach of a statutory “provisior™fnder Sec- 
tion 356 is not similarly curable. In my opinion the irregularity 
complained of may be considered a mere technical irregularity. 
The evidence of the witnesses was recorded in full and there is no - 
suggestion that the record does not contain a full and accurate 
account of the itions. The fact that the applicants were not 
prejudiced, and that the irregularity cannot possibly be held to 

*[1927] 26 A. L J. R 196 
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have occasioned a failure of justice, is apparent inter alis from the 
fact that when the applicants applied in revision to the Sessions 
Judge, they set forth five grounds alleging certain illegalities or 
irregularities but it never occurred to them to set forth a ground 
complaining of the irregularity of failing to record the depositions 
in the yernacular. The point was raised by the learned Sessions 
Judge himself. He was no doubt perfectly entitled to gaise that 
point although it had not been raised by the applicants themselves, 
but it is quite obvious that the applicants did not consider them- 
selves in any way prejudiced by chs 

court and that no. failure of justice was occasioned thereby. 

I hold, therefore, that I should not be warranted in setting 
aside the order under Section 145 on the ground of non-compliance 
with the provisions of Section 356, as the irregulasity did not go 
to the root of the trial and did not prejudice the applicants or oc- 
casion a failure of justice. 

[His Lordships then discussed the costs payable to the com- 
plainant.] 

I, therefore, maintain the order passed by the trial court re- 
garding possession but modify the order regarding costs only to this 
extent that I substitute the sum of Rs.220-6-0 instead of Rs.428-6. 

Order maintained 


° SEWA RAM (Defendant) 
VETSHS 
HOTI LAL (Plhintiff)* 
Negotisble Instruments Act (XXVI of 1881), Sec. 78—Benami promis- 
sory note—Suit by real creditor—W beiber maintainable. 

A claim arising under a promissory note cannot be enforced 
independently of it and a plaintiff is allowed to fall back upon 
the original loan transaction only if the promissory note is in- 
admissible in evidence or is for any other reason unenforceable. 

There is nothing in Sec. 78 which precludes a person from su- 
ing on the promissory note under which he is the real creditor, 
the Wer thereof being his benamidar. All that the Section 
provides is that the payment made to any person other than the 
holder shall not operate as a discharge. - It does not in terms even 
refer to the right to sue. - 

In a suit, brought by the real creditor, to which the debtor 
and the holder of .the promissory note are parties, a decree can 
be passed against the debtor for what is due from him with a 

*S, A. 2308 of 1927 . 
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clear proviso that payment shall be made bygthe debtor to the 
holder or to his credit and that it is made by deposit in court, 
or if money is recovered from him in execution of decree, it shall 
be to the credit. of the holder or may be paid to the plaintiff 
if he secures a discharge of the debtor by the holder of the pro- 
missory note. 

Brojo Lal Saba Banikys v. Budb Nath Pyari Lal and Co., L L. 
Ra 55 Cal. 551 relied on. Subba Nersyana Vathiysr v, Rema- 
swami Aiyer, I. L. R. 30 Mad. 88 not applied. Gur Nerain v. 
Sbeolal Singh, L L. R. 46 Cal. 566, Gurumurti v. Sivayye, I. L. 
R. 21 Mad. 391, Remanuja Aiyangar v. Sadsgopa Ayyangar, I. 
L. R. 28 Mad. 205, Dori Lal v. Sewak Rem, 13 A. L. J. R. 695 
and’ Reoti Lal v. Manna Kumer, I. L. R. 44 All. 290=20 A. L. 

J. R. 126 referred to. , 
SECOND 4ppEAL from a decree of MauLvi MoHD. ALI AUSAT, 
District Judge of Aligarh, reversing a decree of Basu KEDAR NATH 

Merma, Munsif of Kasganj. 


P. L. Banerji for the appellant. 
Panna Lal and Benod Beberi Lal for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is a defendant No. 1’s appeal from 
the decree passed by the learned Additional District Judge, Ali- 
garh, reversing the decree passed by the munsif of Kasganj in a 
suit brought by the plaintiff-respondent for recovery of Rs.1,000 
on foot of a promissory note, dated April 14, 1924, ° 

The promissory note in suit was executed by Sewa Ram, the 
first defendant (the appellant), in favour of Panna Lal, the se- 
cond defendant, on April 14, 1924 for a sum of Rs.700 advanced 
thereunder at the rate of Rs.1-4-0 per cent per mensem. Seth 
Hoti Lal, the plaintiff-respondent sued on the promissory note 
on the allegation that the first defendant is his brother-in-law 
(wife’s brother) to whom he advanced the loan in question. He 
took the promissory note in the name of the second defendant 
and retained it in his own possession. In other words, the plaint-" 
iff claims to be the real creditor under the promissory ‘note in suit, 
the second defendant being his benamidar. 

The suit was contested by the first defendant who denied 
having borrowed any money from the plaintiff but itted the 
execution of the promissory note in suit under cir ces stated 
in his written statement, viz., that one Ganeshi Lal said to be the 
plaintiff’s karinda agreed to secure for the first defendant a loan 
of Rs.700 from the second defendant Panna Lal; that in antici- 
pation of the loan he (the first defendant) executed the promis- 
sory note and made it over to Ganeshi Lal, but that no money was 
subsequently lent and the transaction fell throygh. The sug- 
gestion is that the plaintiff got the promissory note from Ganeshi 


ALL. J.R] HIGH COURT 1511 


Lal and preferrad a groundless claim. It was also pleaded that 
the plaintiff is not competent to maintain a suit on foot of a pro- 
missory note in favour of the second defendant in view of Sec- 
tion 78 of the Negotiable Instruments Act. 

~ Both the lower courts have disbelieved the defendant’s story 
as regards the circumstances under which he alleged to have exe- 
cuted the promissory note in suit and have concurrently’ found 
that the plaintiff-respondent actually advanced the loan evidenced 
by the promissory note, taking it in the name of defendant No. 2 
as his benemider. The courts of first instance dismissed the suit 
on the ground that the plaintiff cannot sue on the promissory note 
not being the holder thereof. The lower appellate court took a 
contrary view and decreed the suit holding that the plaintiff can 
fall back upon the original consideration, though ke may be in- 
competent to sue on foot of the promissory note of which-he is 
not the holder. The principal question which has been the sub- 
ject of discussion in second appeal is whether under the circum- 
stances already stated the plaintiff-respondent is entitled to sue 
for recovery of principal and interest due under the promissory 
note in suit. 

The learned advocate for the appellant has argued that a claim 
arising under a promissory note cannot be enforced independently 
of it and that a plaintiff is allowed to fall back upon the original 
loan fransaction only if the promissory note is inadmissible in evi- 
dénce or is for any other reason unenforceable. We are of opinion 
that this contention has force. Where 2 promissory note or other 
negotiable instrument is inadmissible in evidence or void, the pro- 
mise contained therein cannot be established by evidence afforded 
thereby, and the court has to accept the position that there was no 
undertaking reduced to writing which can be the foundation of 
an action. But where such promissory note or negotiable instru- 
ment is provable by the holder thereof who can recover the debt 
due thereunder, no case can exist for recovery of the same debt 
independently of its terms. Apart from conflicting claims arising 
from a contrary view there is an inherent flaw in a claim collateral 
to the deed being permitted. A benami ion of the kind 
we are concerned with, closely analysed, amo to a transaction 
in which the executant of the promissory note promises to pay to 
the person whose fdvyour it is executed in consideration of the 
money advanced by another. The promissory note having been 
executed and delivered, the consideration for it is exhausted. All 
the three parties concerned in such a transaction stand committed 
to certain promises. The person actually advancing the money 
did so to induce the borrower to execute the promissory note in 
favour of and to agree to pay the sum advanced with interest to 
the person mentionéd in it. The holder of the promissory note 
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agrees to hand over the money when realised to the actual creditor. 

The position of a benamidar has been described by their Lord- 
ships of the Privy Council as one having “no beneficial interest in 
the property or business that stands in his name” but representing 
“the real owner and so far as their relative legal position is con- 
cerned, being a mere trustee for him”, Under ordinary circums- 
tances the beneficiary can maintain a suit for relief arising out of 
a transaction in which he is beneficially interested through a bena- 
midar. ‘The right of the benamidar to maintain an action has also 
been affirmed by their Lordships of the Privy Council in Gur Na- 
rain v. Sheolal Singh’ from which the above quotation has been 
made. If there is no rule of law which bars a suit by the benefi- 
ciary, there can be no objection to a decree being passed in his 
favour in a pwoperly constituted suit to which the benamidar and 
the person liable are parties. In case of a benami promissory note, 
however, Section 78 of the Negotiable Instruments Act imposes 
a certain amount of disability on the person claiming to be the real 
creditor who took it in the name of another person. It runs as fol- 
lows:— >; : 

Subject to the provisions of Section 82, Clause (c), payment 
of the amount due on a promissory note, bill of exchange or 
cheque, must, in order to discharge the maker or acceptor, be 
made to the holder of the instrument. } 

The case before us is free from any complication created by 
Section 82, Clause (c) referred to in Section 78. We may, theré- 
fore, leave it out of account. The Section makes it perfectly clear 
that the executant of the promissory note is bound to make the 
payment of the amount due on the promissory note to tHe holder 
of the instrument and that payment to anybody else will not dis- 
charge him. The word “holder” has been defined in Section 8 as 
x i . 


person entitled in his own name to the possession thereof and to 

receive or recover the amount due thereon from the parties 

thereto. 
It follows that payment by the maker of the promissory note to 
the real creditor will not effectively discharge him and his liability 
on foot of the promissory note will continue in spite of it. To 
allow the real creditor to sue for the money advanced by him in- 
dependently of the promissory note by proving actual loan 
would expose the debtor to a double liability, to the reil creditor 
on foot of the original consideration and to the holder of the pro- 
missory note in terms of the express promise contained therein. 
We are, therefore, clearly of opinion that the lower appellate court 
has taken an erroneous view of the right of the plaintiff-respondent 
to succeed apart from the promissory note in suit. 

IL L R 46 Cal s66 ` 
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The next question is whether the plaintiff-respondent is 'en- 
titled to sue on the promissory note under which he is the real cre- 
ditor the holder thereof being his benamidar or trustee. It has been 
argued with reference to Section 78 ‘of the Negotiable Instruments 
Act that the only person who can sue is the holder of the pro- 
missory note, in this case the second defendant. If the plaint- 
iff has otherwise a right of suit, we find nothing in Seçtion 78 
which precludes him from maintaining a suit for enfortement of 
the liability incurred by the first defendant under the promissory 
note. All that the Section provides is that the payment made 
to any person other than the holder shall not operate as a dis- 

It does not in terms even refer to the right to sue. In 
a suit, brought by the real creditor, to which the debtor and the 
holder of the promissory note are parties, a decree can be passed 
against the debtor for what is due from him witlf a clear proviso 
that payment shall be made by the debtor to the holder or to his 
credit and that it is made by deposit in court, or if money is 
recovered from him in execution of decree, it shall be to the cre- 
ditor of the holder or may be paid to the plaintiff if he secures a 
discharge of the debtor by the holder of the promissory note. 
The plaintiff can also recover by suit against the second defendant 
if the decretal amount is deposited to the latter’s credit. A dec- 
ree in these terms and payment made in pursuance thereof will 
satisfy all the requirements of Section 78. The holder of the 
roynissory note being a party will be bound by the result of the 
itigation and there is no danger of the debtor being sued a second 
time; nor, if a yment is made by him in the manner directed 
by the decree, the discharge of his liability will be in any manner 
ineffective. Ordinarily there can be no difficulty in the real cre- 
ditor obtaining proper endorsement of the promissory note from 
the holder, his benamidar, which will entitle him to sue. There 
may be cases in which the plaintiff may have to sue without such 
endorsement and, if the ends of justice so require, we see no rea- 
son why the court should not pass a decree’in favour of the plaint- 
iff, making sufficient provision for safeguarding the interest of all 
the other parties to the suit. 

The view stated above finds support from Brojo Lal Sabe Ba- 

nikya v. Budh Nath Pyari Lal end Co. in which a promissory note 


sought tehe enforced by a firm had been executed in favour of one . 


of its partners. The suit was brought in the name of the firm as 
the plaintiff. Exactly similar contention based on Section 78 of 
the Negotiable Instruments Act was put forward on behalf of 
tht debtor but was negatived on two grounds: (1) that the 
holder of the promissory note being one of the parties should be 
deemed to be the plaintiff and (2) that Section 78 of the Ne- 

"LL R 55 Cal 551 l - 
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gotiable Instruments Act did not preclude a third person suing 
the maker of the promissory note and recovering money due there- 
under if a discharge by the holder could be secured for the debtor. 


In cases of benami promissory notes the real creditor runs con- 
siderable risk in not forthwith obtaining an endorsement in his own 
favour, as cases are conceivable in which the holder may collude 
with the debtor and give him a discharge. In the case before us 
the second defendant has not entered appearance and there is no 
suggestion that he has given a discharge to the first defendant, or 
“that he opposes the claim of the plaintiff-respondent for the en- 
forcement of the liability of defendant No. 1. As a mere lender 
of name he is apparently not concerned with the result of the suit, 
unless on the authorities relied on by the appellate court, to be 
presently noticed, the plaintiff-respondent is not entitled to main- 
tain the suit at all. We are of opinion that justice should be done 
by passing a decree against the first defendant and safeguarding 
the interest of defendant No. 1 in the manner already mentioned. 
One of the cases relied on by the learned advocate for the appel- 
lant in support of his contention that the plaintiff is not entitled 
to sue is Subba Narayana Vathiyar v. Ramaswami Aiyar® in which 
the holder of the promissory note sued the debtor for recovery of 
what was due thereunder. The latter pleaded in defence that the 
plaintiff was a mere benamidar and not the real creditor and, there- 
fore, not entitled to sue. The learned Judges held with reference 
to the terms of Section 78 of the Negotiable Instruments Act that 
it was not open to the defendant to plead that the payee or endorsee 
was a benamidar. The case before us-is converse of that case. 
The actual decision of it is wholly inapplicable to the circumstances 
before us. The learned Judges, however, proceeded to lay down 
that 

According to the law merchant which governed Negotiable Ins- 
truments in this country before the passing of the Negotiable 
Instruments Act, no person could sue on a negotiable instru- 
ment unless he was named therein as payee or unless he had be- 
come entitled as endorsee or bearer and that Sections 8 and 78 of 
the Negotiable Instruments Act have reproduced the law as it 
stood before the passing of the Act. 
This dictum has come in for a good deal of criticism at the hands 
of the learned Judges of the Calcutta High, Court peBrojo Lal 
Sabs Banikya v. Budh Nath Pyerilal end Co.? and “we share the 
views of those learned Judges. We have to construe the language 
of the Negotiable Instruments Act as we find it and are at liberty 
to import considerations borrowed from the law merchant in the 
absence of appropriate words in Section 78 of the Negotiable Ins- 
truments Act, justifying such considerations. 
*L L R 30 Mad. 88 
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`- That the ‘bolder of a, promissory note can sue on it was the 
only question which the learned Judges of he Madras High Court 
had to decide and which has been correctly decided. Indeed the 


Cv. 


1930 


right of a benamidar generally to sue was always recognised and Sawa Raw 
bas been aimed boy thee War dshipa of the Prey Councilin Ger Hon Lak 


Narein v. Sheolal Singh! already referred to. In an earlier case 
decided by the Madras High Court reported in Gurumurti v. 
Sivayys* the right of the real creditor to sue on a promissory note 
taken by him benami in the name of another person’ was affirmed, 
but we find no discussion of the point raised before us with re- 
ference to Section 78 of the Negotiable Instruments Act. 

In Remenuja Ayyangar v. Sadagops Ayyenger® the promis- 
sory. note in suit had been executed in favour of the mother of 
the minor plaintiff suing with his mother as negt friend. The 
claim was barred by limitation if brought by the mother who was 
adult, but was within limitation if the promissory note be consi- 
dered to be benami for the minor who sued and attempted to es- 
cape the bar of limitation in consequence of his minority. “It 
x held that the suit was not maintainable and that it was only 

a el of the note who could sue but that her claim was barred 


In Dori Lal v. Sewak Rem® a learned single Judge of this 
Court referred to the Madras case last noted apparently with ap- 
proyal. The case before him was one in revision from the decree 
passed by a subordinate court dismissing the suit brought by-a 
person alleged to be the real creditor under a promissory note. exe- 
cuted benami in the name of a person since deceased whose heirs 
were parties. The learned Judge dismissed the revision not being 
prepared 

to hold that the learned Sabeedisats Judge acted with iehl 

irregularity in the exercise of his jurisdiction, in applying to the 

decision of the question of law raised by the pleadings before 
him a principle which has been specifically laid down by-one at 

- any rate of the High Courts in India, and not dimented from by 

the Court to which he is subordinate. 

We do not think that this is at all or was meant to be an authority 
for the proposition of law which had been acted tipan, by the 
court whose decree was under revision. 


In a B® case, Reoti Lal v. Manne Kumar" the facts were 
similar to those before us. The learned Judges constituting the 
Division Bench followed the Madras cases referred to by us in up- 
holding the decree of the first court by which the plaintiff's suit 
for money under promissory note alleged to have been executed 
benami for him was dismissed. The learned Judges have not dis- 

*L L R 21 Mad. 391 *L LR. 28 Mad. 205 
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cussed the terms of Section 78 to ascertain how far it precludes 
a suit by the real creditor which was for recovery of money by 
the plaintiff. It was not argued before the learned Judges, at 
any rate they have not considered the question, whether a decree 
can be passed with due reservations in favour of the debtor and 
consistently with the terms of Section 78 of the Negotiable Ins- 
truments Act. We take it as deciding no more than that a plaint- 
iff suing to recover directly from the debtor is not entitled to a 
decree and consider that we are at liberty to hold that a decree in 
‘terms already indicated by us can be passed in a proper case. 

We have not been referred to any other case decided by this 
or any other High Court other than the cases referred to by us, 
We think that the view taken by the Calcutta High Court in 
Brojo Lal Seha Banikya v. Budh Nath Pyerilal and Co? is based on 
a correct view of Section 78 of the Negotiable Instruments Act. 
We have already given our own reasons for arriving at the same 
conclusion. ‘To dismiss the plaintiff's suit on the technical ground 
that he is not entitled to recover from the first defendant what is 
due under the promissory note in suit will inflict a hardship on 
the plaintiff for what seems to us to be an erroneous view of law 
taken by his legal adviser in instituting the suit on his behalf with- 
out obtaining the endorsement of defendant No. 2 in respect of 
the promissory note in suit. ‘The defendant No. 1, on the other 
hand, failed to establish the case set up by him as regards the manner 
in which he executed the promissory note in suit without receipt 
of any consideration therefor. 

- -Both the lower courts have given an emphatic finding that 
his defence was false. Considering all the circumstances bf the 
case, we allow the appeal so far as to modify the decree passed by 
the lower court by adding the following proviso to it: 


(1) The decretal amount ‘shall be paid to or to the credit 
of defendant No. 2. 

(2) It shall not be recoverable by the plaintiff except on 
obtaining a discharge from the second defendant in respect of the 
first defendant’s liability under the promissory note in suit. 

(3) If the decretal amount is deposited in court by the first 
defendant or is brought in execution of decree, it shall be to the 
credit of the second defendant. . _ 

In view of the iar circumstances of the case, we direct 
the parties to bear their own costs throughout. 

sg ; Appeal allowed 
Decree modified 
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BASANTI BIBI (Plaintiff) Crm. 


FETIHS i 1930 
BABU LAL PODDAR and orners (Defendants) * Lae 


Contract Act, Sec. 23 PAOB Sapa cent of—Contract Act, Sec. Jax. 9 
253 (10)—When contract to the contrary to be implied—Ljmitation eee I 
Act, Art. 141—Criterion to apply im order to determine $ts applic- Beemer J. 
ability, 

Persons entering into a partnership with one another within the. 
meaning of Sec. 239 of the Contract Act, are called collectively a 
firm and the owners of a certain share in such a firm cannot be 
regarded as. forming a separate partnership within the firm. 

Where a factory was owned as a partnership by about 30 persons 

. constituting a joint Hindu family and the business had been going 
od fotcu gery lodwains and Ghee wa Sree © a ent E 
the business had been treated as dissolved on each of the occasions 
on which one of the 30 owners died, beld, that there must be pre- 
samed to be an implied contract to the effect that the death of one 
of the partners would not dissolve the partnership business. 

In order to determine the applicability of Art. 141, the criterion 
to apply is whether the title of the plaintiff is still subsisting or not, 
and not that the suit is one for possession of immovable property. 

Fist APPEAL from a decree of BABU JAGANNATH SINGH 
CHaupnHRyY, Subordinate Judge of Aligarh. 

Tej Babadur oo Shiem Krishna Dar, S. C. Das, Krishna 
Murgri Lal and Janki Prasad Singhal for the appellant. 

B. E. O’Conor, Kailas Nath Katju, K. N. Malaviya, Panna 
Lal, K. C. Mittal and Ream Nema Prasad for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a First Appeal brought by the plaintiff, Beset, J. 
Mt. Basanti Bibi, whose suit has been dismissed by the trial court 
on the sole ground of limitation. The family tree is as follows: 

















Fi ae 
o] T 
Kanhaiya Lil 
Maden Lal, Deft. 4 Kali Charan Deft. 5 
} 

Ram Kunwar, Deft. 2 -Badri Des 

: | = ee 

Ganti 


: ae. Ni Deft. 3 
*F. A. 469 of 1926 ea 
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The property in suit is a ginning factory and catton press situ- 
ated in the town of Hathras. The plaintiff, Mt. Basanti Bibi, 
is a married lady living in Bihar in the district of Monghyr. Her 


Baeri Bim plaint asks for the following reliefs:— . 


Basu LaL 
Ponar 
Binssi, J. 


That it may be declared that the plaintiff is the sole owner of 

1% anna share which belonged to Lala Ram Narain (her father) 
and theh,to Mt. Shib Bai (her mother) out of the $ anna share of 
the firm Radha Kishan Sita Ram; and that defendant No. 9 (one 
e Seth Chiraunji Lal) has no right to a 5 pie share appertaining to 
the share of Ramnarain which was sold to him by defendants 6 
to 8, who had purchased it from defendants 4 and 5. . i 


The plaintiff further asks for the relief of profits from sambat 
1967 (1910-11) up to the date of suit. The plaintiff sets forth 
that Ram Narain died at some date which is not stated and subse- 
quently his widow, Mt. Shib Bai, died on June 31, 1916, but Mt. 
Shib Bai did not receive her share of profits since sambat 1967. 
Defendant No. 1 is the present manager of the factory and his 
plea in his written statement is that he has a certain number of 
years’ profits with him, and ‘that he is ready to pay to whoever is 
found by the court to be entitled. The plaintiff and her mother 
before her undoubtedly took no action whatever to demand the 
share of profits which were annually due to them from this fac- 
tory. It is shown by the learned counsel that in 1915 suits were 
brought by different members of the family claiming part of the 
share of profits as heirs of the deceased Ram Narain, and on May 
18, 1921 defendants Nos. 6 to 8 sold the share which they claimed 
had come to them on the death of Ram Narain to defendant No. 9. 
Two points have been argued in this appeal, one the question of 
limitation, and secondly the question of the rights of defendant 
No. 9, Seth Chiraunji Lal, as bona fide purchaser of value under 
Section 41 of the Transfer of Property Act. We will first deal 
with the question of limitation. The trial court has applied 
Article 120 of the Limitation Act and also Section 253(10) of 
the Contract Act. In the opinion of the trial court on the 
death of Ram Narain the partnership in the firm of Radha 
Kishan Sita Ram was dissolved, and the whole claim of the pre- 
sent plaintiff is time-barred. As regards this alleged dissolution, 
the facts are that the whole of this factory is owned as a part- 
nership by a large number of persons—we, are tol t 30 in 
number. The 5 anna share in the factory was “owned by the 
members of the family to whom the father of the plaintiff be- 
longed. ‘The trial court has assumed that that $ anna share was 
a partnership within the partnership which consisted of the fac- 
tory partners. That is a very peculiar view of law, and we do 
not consider that such a view is consistent with the definition of 
partnership in Section 239 of the Indian Contract Act. That 
Section states: 
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oe Partnerghip is the relation which subsists between persons who 
have agreed to combine their property, labour, or-skill in some 
business and to share the profits thereof between them. 
~ Persons who have entered into a partnership with one an- 
other are called collectively a firm. If-there were to be a part- 
nership, then the definition under Section 239 would have to be 
altered to read that partnership is the relation which sukststs bet- 
ween persons, or between persons and a firm or firms. We consi- 
der, therefore, that we cannot regard the owners of the 5 anna 
share in the factory as forming a separate partnership, and we con- 
sider that there was only one partnership owning the whole 
factory. f o. a: 
-~ The next question which we consider is whether Section 
253(10) is applicable to the partnership of the ¢actory. That 
Section states: _ : : ome Z a 
in the absence of any contract to the’ con , the relations of 
partners to each other are determined by the ollowing rules. . 
Now if in the case of this factory business the death of every one 
of the 30 partners was to ipso facto dissolve the partnership, a 
great deal of practical inconvenience would result.  The' business 
been going on for a very long time, and there is no evidence 
whatever on the record that the business has been treated as dis- 
solved on each of the occasions on which one of the 30 owners 
died. We consider, therefore, that in the present case there must 
be prtsumed to be an implied contract to the effect that the death 
of one of the partners of this factory will not dissolve the part- 
nership business, Further, it is not alleged in any of the plead- 
ings that there is any dissolution of the partnership on the death 
of a partner. We consider, therefore, that the trial court was not 
correct in coming to the conclusion that the death of Ram Na- 
rain caused a dissolution of the Partnership. Now the question is 
what is the correct Article to apply to the present suit under the 
Indian Limitation Act? We are of opinion that the correct Article 
is Article 141, which applies to a suit for possession of an immovable 
Property by a Hindu entitled to the possession of the immovable 
Property on the death of a Hindu: female. The present plaintiff 
became entitled to possession on the death of her mother Mst. Shib 
Bai which we find to have taken place on June 21, 1916. The 
factory casee pf immovable property, and accordingly Article 
141 is the correct Article to apply. Article 120,- which is only 
applicable, when there is no other Article which applies, is not 
the proper Article for this case. It was argued that this was not 
a suit for possession of immovable property. But we consider 
that the criterion to apply is whether the title of the plaintiff is 
still subsisting or not. We may draw an analogy from a suit 
for profits brought by a co-sharer in a mahal. Sucha suit is within 
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cava. limitation if the title of the co-sharer is shown to bẹ still subsisting, 
Toso and the title is subsisting if the plaintiff is within the rule of 12 
Z. years limitation. Accordingly as the present suit was brought 
Basar Bot within 12 years of the death of Mst. Shib Bai in 1916, the suit is 
pany Laz Within limitation. 
Poopar The next question which we have to consider is that urged by 
Bennet, J. the learned counsel for Seth Chiraunji Lal as to whether his client, 
defendant No. 9 should have the benefit of Section 41 of the 
. Transfer of Property Act. Defendant No. 9 did not give eyi- 
dence as a witness to show under what circumstances he acquired 
the share in this partnership by the sale deed of May 18, 1921, 
and whether he made the inquiry which is necessary under Sec- 
tion 41 before a person can receive the protection of that Sec- 
tion. He haseonly put forward one witness, Bhiko Mal, who is 
his agent, and that witness does not even state that he negotiated 
the sale deed. Defendant No. 9, therefore, has failed to prove 
that he made the necessary inquiry to ascertain that his vendors 
had power to make the sale deed to him. Accordingly we hold- 
that Seth Chiraunji Lal is not entitled to the benefit of Section 41 
of the Transfer of Property Act. As a result we set aside the 
decree of the trial court and we remand this case for decision on 
the remaining issues. In regard to limitation it is no doubt possible 
for those defendants, who have received profits which should have 
come to the heirs of Ram Narain, to plead that Article 62 of the 
Indian Limitation Act will be a bar to the suit of the plaintiff. 
That however is 2 matter for the trial court to determine. But so 
far as defendant No. 1, the manager of factory, is concerned, 
Article 62 would not apply to funds in his hand. Costs here and 
hitherto incurred will be costs in the case, 


KING-EMPEROR (Applicant) 
eas Versus 
— SALIG RAM (Opposite perty) * 
May 2! Criminal Procedwre Code, Sec. 195, Sub-sec. 3—Village panchayat is a civil 
Kuwpatt, J. court, subordinate to the principal court, beving iw origina} 
jurisdiction in the district. 

A village ‘panchayat’ (constituted under Local Act VI of 1920) 
when exercising jurisdiction over civil matters is a civil court and 
must be deemed to be subordinate to the principal court having 
ordinary original jurisdiction in the district (viz., the District 
Judge) within the meaning of Sub-section (3) of Section 195 of 
Code of Criminal Procedure. 

Cr. Ref. 255 of 1930 
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Where @ village panchayat having come to the conclusion that Camanar 


a person had made a false statement and used a forged document 
in a case before it sent a report to the Collector for his orders, and 
the Collector apparently acting as a District Magistrate made a 


~r. 
1930 


Kc- 


complaint in the court of the Sub-Divisional Magistrate under Eacranca 


Sections 467 and 471 of the Penal Court with the result that the 
accused was committed for trial to the court of Sessions, beld, that 
the complaint of the Collector was without jurisdiction ‘and there- 
fore the commitment should be quashed. 

Bilas Singh v. Emperor, 23 A. L. J. R. 845 and Makhan Das v. 
The Secretery of State for India, 25 A. L. J. R. 137 referred to. 

The following is the Referring Order:— 

I have the honour to forward for the orders of the Hon’ble Court 
the file of Criminal Sessions Trial No. 12 of 1930. The accused filed 
a suit No. 30 of 1929 in the Panchayat of village Lilora on August 16, 
1929. The defendant objected that the document on which the accused 
based his claim was written on May 16, 1926 and the suit was therefore 
time-barred. Incidentally the defendant said that the money had been 
paid. The patwari of the village who wrote the document said that it 
was written on May 16, 1926, and the date has been changed to August 
16, 1926. In the body of the document there is another date, June 18, 
1923, as written by the patwari which has been changed into 1924. As 
the patwari who wrote this document denied making the alteration there 
seemed to the Panches a prima facie case that Saligram plaintiff had made 
a false statement about the date of transaction and had used a forged 
document to prove that the transaction took place in August 1926 
"instead of in May 1926. The Panchayat being a Civil Court could 
Fave made a conplide os WAGAS aeie by the presiding dicer aid Come 
warded it to a Magistrate of the First Class having jurisdiction under 
Section %76. Of course it could also have forwarded the complaint to 
the District Magistrate, although this procedure would have been un- 
usual. What it did do was to send a report addressing it to the Col- 
lector, and not to the District Magistrate, ending up with the words 
“for your. perusal and necessary orders.” The Tahsildar of Aonla has 
forwarded this report with the words that in his opinion it is a fit case 
for criminal prosecution. But even these words are missing from the 

of the Panchayat and the Tahsildar’s report cannot repair the omis- 
sions of the Panchayat report. The District Magistrate made a complaint 
in the court of the Subordinate Magistrate of Aonla under Sections 467|471 
and 193 of the Indian Penal Code. The Sub-Divisional Magistrate 
R hap Near pri arene Sap caries Sa aaah wan 
itted the accused to Sessions. Before the oath was ad- 

Se sn DS pF ence 
District Magistrate had no right to make this complaint because the Pan- 
chayat court is not subordinate to the Collector within the meaning of 
Section 195(3). This Sub-section clearly lays down that in the case 
of a civil court from whoie decrees no appeal ordinarily lies, that court 
is subordinate to the principal court having ordinary original civil juris- 
diction, Le., in this district to the court of the. District Judge. It was 
admitted by the learned pleader for the accused that village Panchayats 
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are in their actual working in no way subordinate to thè District Judge, 
nor have vakils a right to practise therein, but according to Section 53 
of the Panchayat Act no appeal lies to any court and the powers which 
the Collector has under Section 71 of the Panchayat Act do not apply 
to the present case. There seems to be no escaping the conclusion that 
when no appeal lies from any decree or order passed by a Panchayat, that 
court forethe purposes of Section 195, Criminal Procedure Code becomes 
subordinaté to the District Judge and not to the Collector. The Collec- 
tor therefore was not entitled to make his complaint under Section 476 (s) 
"Criminal Procedure Code and forward it to the Sub-Divisional Magis- 
trate of Aonle to take cognizance under Section 195, Criminal Procedure 
Code. He could either have returned the report to the Panchayat and 
informed the Sarpanch to make a regular complaint to the Magistrate 
of the First Class having jurisdiction, or he could have forwarded the 
report to the Disgrict Judge who could then have made a complaint and 
forwarded the same to the Sub-Divisional Magistrate of Aonla. The 
District Magistrate undoubtedly appears to have been misled by failing 
to remember that when there is no appeal in the Panchayat courts he 
ceases to be their superior court within the meaning of Section 195 Cri- 
minal Procedure Code. It may be the case that the legislature never 
intended that such results should be brought about. This is more than 
possible, it is extremely probable, because as I have said the District Judge 
has no authority over the Panchayat courts and there seems no reason 
why he should only be given authority to initiate proceedings under Sec- 
tion 476(«#) but the law is quite clear on the point and there is nothing 
in the Panchayat Act to make an exception of the wording of Criminal 
Procedure Code, 195(3). The only other point which might be aonsi- 
dered in favour of the legality of the District Magistrate’s complaint is 
that the so-called report of the Sarpanch might be called a complaint. 
The definition of complaint is “an allegation to a Magistrate with a view 
to his taking action under this Code”. I do not think that the report 
made by the Sarpanch can be called an allegation with a view to the 
District Magistrate taking action under this Code. ` No doubt the sup- 
plementary report of the Tahsildar is more explicit, but that report was 
not made by one of the officers of the Panchayat and so is irrelevant. It 
may be argued that the Panches would not have made a report at all if 
they did not wish the District Magistrate to take action, and it is diffi- 
cult to see what action the District Magistrate could take except 
under the Criminal Procedure Code. But the fact remains that a com- 
plaint is perfectly well understood by people in this District, especially by 
literate people like Panches, and if they had wanted to make complaint 
there is no reason why they should not have done so and if they wanted 
to bring the matter to the notice of “superior cOurt so gerry should 
be spared the responsibility of making the complaint they should, as I 
have already stated, have made the report’ not to the Collector but the 
District Judge. I therefore do not think that the report canara! oa 
can be considered 2 complaint within the meaning of the Criminal Pro- 
cedure Code definition. The matter may be an important one. Reports 
of this nature will be continually made by Sarpanches to Collectors and it 
would be advisable to have the matter settled. I therefore forward the 
file to the Hon’ble Court under Criminal Procedure Code, Section 438 
e 
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read with Sectiom 215 with a request that the present charge be quashed 
on the ground that the District Magistrate had not the right to initiate 
proceedings under Section 476 (a) and that therefore the commitment 
should be quashed on this point of law. ‘The accused has been ad- 
mitted to bail pending instructions from tHe Hon’ble Court. 

REFERENCE made by P. C. PLownEN Esq., Sessions Judge of 
Bareilly. 

The parties were not represented. 

The following judgment was delivered by ° 


KENDALL, J.—The circumstances from which this reference 
arises have been stated very fully by the learned District Judge in 
his order. A village Panchayat having come to the conclusion that 
Salig Ram had made a false statement and used a forged document 
in a case before it sent a report to the Collector for his orders, and 
the Collector apparently acting as a District Magistrate made a 
complaint in the court of the Sub-Divisional Magistrate under Sec- 


tions 467 and 471 of the Indian Penal Code with the result that . 


Salig Ram was committed for trial to the Court of Sessions. 


As the Judge has pointed out, the Panchayat is not subordinate 
to the Collector if it is a civil court. As a civil court it could have 
made a complaint itself which it did not do, or under Clause (c) 
of Section 195 of ‘the Code of Criminal Procedure the court to 
which it is subordinate could have made such a complaint. That 
couet, as the Judge points out, is the principal ‘civil court of the 
District, namely, the District Judge, and the complaint of the 
Collector or the District Magistrate was, therefore, without ju- 
risdiction. 

The learned Assistant Government Advocate who has consi- 
dered the matter with great care has argued that the Panchayat 
is not a civil court as contemplated in Clause (3) of Section 195 
of the Code of Criminal Procedure but is a court in the wider sense 
as referred to in Clauses (b) and (c) of Sub-section (1) of Sec- 
tion 195, that the distinction is a real one as shown in the case of 
Bilas. Singh v. Emperor’, and that a Panchayat is a court has been 
held in more than one case, and especially in a recent decision, 
namely, Mekben Das v. The Secretary of State for India in 
CounciP, In a earlier decision referred to above it has been 
found that are gther tribunals which may properly be called 
court outside , feyenue and criminal courts. It may be argued, 
therefore, that a Panchayat is undoubtedly subordinate to the Col- 
lector in many respects, as shown in Section 70 and 71 of the 
United Provinces Village Panchayat Act of 1920. It may reason- 
ably be held that the Collector is the court to which this court, the 
Panchayat, is subordinate within the meaning of Clause (c), Sub- 
section (1) of Section 195 of the Code of Criminal Procedure. 
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The argument is ingenious but it may be deubted whether 
the Collector, for the purposes of Sections 70 and 71 of the Act, is 
“court” rather than an administrative officer. In any case when 
once it is admitted that a Panchayat is a court, there is no reason 
to regard it as other than a civil court, when it is exercising juris- 
diction over civil matters, and as a criminal court when it deals 
with offégces against the criminal law. It may not always be a 
civil court, but in the matter from which the present reference 
arises it was undoubtedly acting as a civil court, and in such cases, 
in my opinion, the District Judge is perfectly correct in saying 
that it must be deemed to be subordinate to the principal court 
having ordinary original civil jurisdiction in the district, namely, 
the District Judge himself. This is clearly provided in Sub-sec- 
tion (3) of Seasion-195 of the Code of Criminal Procedure. 

The result is that I accept the reference and direct that the 
commitment be quashed and the surety or sureties of the accused 
be discharged. 


RAGHUKUL TILAK (Plaintiff) 
versus l 
PITAM SINGH and orHers (Defendents)* ° 


Transfer of Property Act (XIV of 1882), Sec. 55, Sub-sec. 5, Cl. (b)— 


Personal liability of vendee for purchase money—Section 100— 
Charge-bolder—wW hether entitled to « personal remedy. ‘ 
Where title has passed to the purchaser as the result of the 
purchase, the purchaser is personally liable for the purchase money 
under Sec. 55(5), CL (b) of the Transfer of Property Act. This 
personal liability is apart from the liability imposed on the pro- 
perty purchased by him under Sec. 55(4), Cl. (b). Uttems Ishlok 
Rai v. Rem Nerain-Rei, I. L. R. 28 All. 365—3 A. L. J. R. 171 
and Uttam Ishlok Rei v. Phulman Rai, 2 A. L. J. R. 379 relied on. 
By the definition of a charge contained in Sec. 100 of the 
Transfer of Property Act no personal liability is created. But 
where a charge is the result of a contract, there may also be a 
personal remedy to be found. 
FIRST APPEAL from a decree of BABU Marua ndt Subordi- 
nate Judge of Meerut. 


Iqbal Abmad and K. C. Mital for the appellant. 

Peary Lal Banerji and Vishwa Mitra for the respondents. 

The following judgment was delivered by 

BENNET, J.—This is a plaintiff's appeal and it has arisen out 
*F, A. 534 of 1926 
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of the following facts. The appellant Raghukul Tilak sold cer- 
tain properties of his to the predecessors-in-title of the defendant- 445, 
respondents for a sum of Rs.26,000 on September 12, 1919. -The | —— 
plaintiff received a sum of Rs.8,000 in cash for the same and left eres 
the balance of the purchase money with the vendees for payment a 

to certain creditors of his. Among these creditors was one Jamna Prram Swen 
Das with whom certain properties not sold to the vendees had Benmi, J 
been mortgaged to secure the loan. The purchasers did not pay as 
Jamna Das and the result was that Jamna Das brought a suit fore 

sale of the property mortgaged to him in 1921 and obtained a 

decree against the plaintiff for recovery of Rs.8,927 mortgage 
money and costs, in all Rs.9,935. Thereupon the plaintiff PaA 
the suit out of which these proceedings have arisen, viz., suit No. 
656 of 1921 for recovery from the defendants ef the sum of 
Rs.9,935, for which a decree had been obtained by Jamna Das. 
The learned Subordinate Judge before whom the suit came, dec- ` 
reed the claim into two portions. He split it up in this way. He 
granted a decree for sale by enforcement of the vendor’s lien to 
recover Rs.9,196-4-0 only. For the balance, viz., Rs.738-12-0, he 
granted a personal decree against the defendants. The plaintiff 
recovered the sum of Rs.738-12-0 personally from the defendants 
and then proceeded to sell the property sold to the defendants, to 
realise the remaining sum. ‘The property had already been subject 
to a prior mortgage and as the defendants had not paid that mort- 
gage*also, the property, when sold, fetched a very small sum of 
money, namely, Rs.2,000. The property was purchased by the 
plaintiff, but the prior mortgagees have resold the property, with 
the result that the plaintiff has lost the sum of Rs.2,000 which he 
had offered for the property. : 

After all these proceedings, the plaintiff came into court with 
an application purporting to have been made under Order 34, Rule 
6 of the Civil Procedure Code. His case was that the balance of 
the purchase money was still due to him and was still recoverable 
by him from the defendants and a personal decree should be passed 
against the defendants. 


The application was resisted by the defendants. For the plaint- 
iff it was contended that his right to apply for such a personal 
decree res judicata in his favour and for the defendants it was 
conten rder 34, Rule 6 had no application to the facts 
of the case and apart from the lien granted by law to the plaintiff, 
the plaintif had no right to recover the money personally from 
the defendants. 

The learned Subordinate Judge held that the matter was not 
res judicata, but he further held that the plaintiff was not entitled 
to make the application under Order 34, Rule 6 of the Civil Pro- 
cedure Code. : 


E 
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Cava. The points that we have to determine in appeal are the very 

539 two points that were before the learned Subordinate Judge. 

— The question of res judicata arises in this way. The plaint- 
Remoxut iff, when he brought his suit, appended the following prayer as 

s relief (b) to his plaint:— 
Prra Siion e If the proceeds of the sale be insufficient to pay up the decretal 
Bensst, J. anfount due to the plaintiff at the time, he may be authorised to 
apply for a decree for the balance. 

$ Exception was taken on behalf of the defendants to the re- 
liefs sought by the plaintiff. But nothing specifically was said 
about the particular relief which we have quoted above. No issue 
was framed as to whether the plaintiff would be entitled or not 
to recover personally from the defendants, the balance, if there 
remained a bafance, after the sale of the property over which he 
had a charge. The learned Subordinate Judge who tried the case 
does not mention even the existence of_this relief in his judgment. 
He contented himself with passing a decree under Order 34, Rule 
4 of the Civil Procedure Code. ‘The decree that was framed fol- 
lowed the form No. 8 (series (d)) appended to Schedule 1 and 
gave the plaintiff liberty to apply for a personal decree for the 
amount of the balance. 

On behalf of the appellants it has been contended that this 
decree having become final, the plaintiff's right to apply under 

, Order 34, Rule 6 has been recognized once for all and the decree 
cannot be departed from. 

We are of opinion that Section 11 of the Civil Procedure 
Code does not in terms apply to this case. The present proceed- 
ings are only a part of the original proceedings and it cannot be ° 
said that the matter was decided either specifically or by implica- 
tion in a previous suit. The rule of res judicata has been applied 
to subsequent proceedings when the point raised in the subse- 
quent proceedings were raised in the earlier proceedings and were 
specifically decided. In the circumstances, we do not think that 
we are in a position to apply the rule of res judicata and to hold 
that the plaintiffs right has been settled once for all and in his 
favour. As already indicated, the matter was never considered 
by the court at all and it is pure accident that the whole of the 
form No. 8, Appendix (d) to Schedule 1 has been copied in the 
decree. 

The next question is whether the plaintiff is entitled to make 
an application under Order 34, Rule 6 of the Civil Procedure 
Code? It ap to us that the question whether a charge-holder 
has a pee against the person over whose property he 
holds a charge is a matter of contract. In the case of a simple 
mortgage it has been recognized that in the absence of a contract 
to the contrary, a simple mortgage carries a personal liability. 


1930 
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Where there is aesimple mortgagé, there is a’ presumption that there 
is a personal liability and unless the personal liability is excluded 
by an express contract, it will exist. No such rule applies to the 
case of a charge. A charge is defined in Section 100 of the Trans- 
fer of Property Act and the important portion is as follows:— 
Where immovable property of one person is by act of parties 
or operation of law made security for the payment ef money 
to another, and the transaction does not amount to a mortgage, 
the latter person is said -to have a charge on the property . 

It is clear therefore that by the definition of charge no per- 
sonal liability is created. But where a charge is the result of a 
contract, there may also be a personal remedy to be found. But 
every case must depend on its own facts. 

In this case, the learned counsel for the appelfant has pointed 
out to us that the sale deed contains a personal liability to pay 
the amount of the consideration money. But as we read the cove- 
nant, we understand that the covenant was meant to be a cove- 
nant of indemnity where the vendor has been demnified. It is 
not a covenant which could be taken as a part and parcel of the 


. vendor’s lien. 


There is however a provision in the Transfer of Property Act 
itself by which the vendee is held personally liable for the purchase 
money apart from the liability imposed on the property purchased 
by bim, where title has passed to him as the result of the purchase. 
Section 55, Sub-section 4, Clause (b) relates to the creation of a 
charge. The same Section, Sub-section 5, Clause (b) relates to the 
persona] liability. It runs‘as follows:— 

The buyer is bound to pay or tender at the time and place of 
completing the sale the purchase money to the seller or such per- 
son as he directs..... bese 

It is the duty, under the statute which is quoted, of the ven- 
dee to pay down the purchase money to the vendor or to such per- 
son as the vendor nominates. The fact that the vendor nominates 
a third person to receive the money does not mean that the ven- 
dee’s liability to pay to the vendor ceased. The third person sre- 
ceives and gives a discharge to the vendee on behalf of the vendor. 
But if the third person does not receive money, the vendee’s liabi- 
lity doeMmot.gease. The personal liability of the vendee there- 
fore is also a creation of the statute. In the case of Uttem Ishlok 
Rai v. Rem Narain Rat’ the existence of this personal liability was 
affirmed by Mr. Justice Banerji as one of the two learned Judges 
who heard the appeal in the first instance; See Uttem Ishlok y. 
Phulmen Raf. Although, in the Letters Patent appeal against 
the judgment, this question of the existence of personal liability 
was not specifically decided, the learned Judges of the court of 
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appeal expressed the opinion that if they had to decide the point, 
they would have agreed with Mr. Justice Banerji. Thus we have 
in this Court an authority for the proposition that apart from 
the vendor’s lien, there is a personal remedy against the vendee and 
in favour of the vendor. 

Na question of limitation having been raised, it seems to us 
to be cler that the plaintiff is entitled to succeed. 

As to how far Order 34, Rule 6 of the Civil Procedure Code 


“is applicable to a claim arising under a suit for enforcement of the 


charge alone, the point does not arise for determination here and for 
the simple reason that the plaintiff did make a claim for a personal 
remedy in his very suit and although it was not adjudicated on 
then, it cannotybe said that he omitted to make a claim. 

In the result, we allow the appeal, set aside the decree of the 
court below and we make a personal decree against the defendants 
except in so far that none of them will be liable to be arrested in 
execution of the decree; the reason is that the only adult purchaser 
is dead and the remaining purchasers were minors at the date of 
the purchase. The ap t will have his costs in this Court and 
in the court below. - 


Appeal allowed 


VeTSUS 
CHIDDU anD oTHERs (Defendants) * 

Hindu Law—Alienation—Joint femily of father and soms—Mortgege of 
house by fathber—House sold in execution of a simple money deve 
against father—Suit by mortgagee to enforce mortgege—Anction- 
purchaser entitled to impeach mortgage. ~ 

Where an auction-purchaser was in possession of a house in 
ə virtue of an auction sale held in execution of a simple money 
decree against the father who formed a joint Hindu family with 
his sons, and the plaintiff mortgagee brought a suit for sale on 
the basis of the mortgage of the same house executed in bjs favour 
by the father prior to the auction-sale, it*was opga” to defend- 
ant auction-purchaser to put the mortgagee to proof of the validity 
of his mortgage as one for legal necessity. 
Quere:—Whether a mortgage of the joint family property of 
a mitakshara family by its karta, unless necessity or an antecedent 
debt is proved, is vaid or voidable. 
Mubemmad Muzamilullah Khan v. Mitbu Lal, I. L. R. 33 AIL 
783 (F.B.)=8 A. L. J. R. 901, Chandra Deo Singh v. Mata Pra- 


*S. A. 1999 of 1927 ° 
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sad, L Le R 31 All. 176=6 A. L. J. R. 263, Jagesber Pande v. Cvi 
_ Deo Det Pende, L L. R. 45 All. 654=21 A. L. J. R. 608, Maden  — 

Lal v. Gejendrapel Singh, [1929] A. L. J. R. 344, Sheo Ghulem v. 1>? 

Badri Narain Lal, 11 A. L. J. R. 798, Lachmen Prasad v. Sarnen Mivan 

Singh, 15 A. L. J. R. 584 s. c. 40 L C. 284, Menna Lal v. Kers r. 

Singh, 1 P. L. T. 6 s. c. 56 I. C. 766, Bakshi Rem v. Liladber, C=m»vu 

L L R. 35 All 353=11 A. L. J. R. 371, Tote Rem v. Mergobind, 

L L. R. 36 All 141=12 A. L. J. R. 123, Durga Prased v. Bhajen, 

L L. R 42 All 50=17 A. L. J. R. 947, Serju Prasad ‘Reo v. 

Mengal Singh, I. L. R. 47 All. 490=23 A. L. J. R. 254, Dees 

Deyal v. Jugdecp Nersin, L. R. 4 L A. 247, Balgobind Das v. 

Narain Lal, L L. R 15 AlL 339 and Swrej Bensi Koer v. Sheo 

Prasad Singh, L. R. 6 L A. 88 referred to. 


SECOND APPEAL from a decree of MAULVI Ausat, Addi- 
tional District Judge of Aligarh, confirming a “decree of BABU 
Krpoar Nara Merma, -Munsif of Kasganj. 


K. D. Malaviya for the appellant. 

T. A. K. Sherwani for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a plaintiff’s appeal arising out of a Niswat- 
suit brought by him for recovery of Rs.218 by sale of a house hy- *%4, J. 
pothecated to him under the mortgage deed dated November 20, 
1923 executed by the defendant No. 1 Chiddu in favour of the 
plaintiff-appellant. Defendants Nos. 2 to 6 are the sons of the 
mortgagor. Defendant No. 7 is his wife. Defendant No. 8 is 
one Bal Kishan, who purchased the house to which the mortgage 
deed in suit related at an auction sale held in execution of a simple 
money decree passed against Chiddu on August 22, 1925. The 
suit was not contested at all by the defendants Nos. 1, 4, 5, 6 
and 7. The defendants Nos. 2 and 3, who originally contested 
it, subsequently withdrew in favour of the plaintiff. Defendant 
No. 8 contested the plaintiffs claim on the ground that the mort- 
gage deed in suit was executed by the defendant No. 1 without 
any legal necessity presumably for immoral purposes. Both the 
courts below have held that the mortgage deed in suit was not 
justified by any legal necessity. The learned Additional District 
Judge has gone further and found that the money advanced by 
the plaintiff under the mortgage deed in suit was. borrowed by 
the detendantaNo. 1 ‘for bling to which he was addicted and 
that the plaintiff was fully aware of the absence of legal neces- 
sity for hè loan which he advanced. He has not however found 
that the plaintiff was also aware that the defendant No- 1 required 
money for gambling. In any case the finding was sufficient for 
the view which he took, namely, that the mortgage deed in suit 
was invalid and not enforceable against the family or the family 
property to, which the deed related. as ; 
: 192 e S 
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. ` It is contended before us, as was contended before the courts 
below, that the members of the joint Hindu family to which the 
property in suit belongs are the only persons who can impugn the 
validity of the mortgage deed in suit and that the defendant No. 8 
cannot, by virtue of the auction sale at which he purchased, be con- 
sidered to represent the interest of the entire co-parcenery body. 
It is therefore argued that it is not open to the defendant No. 8 
to p «the plaintiff to proof of the validity of his mortgage as one 
made for legal necessity. 

The learned advocate for the appellant, Mr. K. D. Malaviya, 
who has argued his case with skill and ability, has placed before us 
all the authorities bearing on the question. ‘The earliest case to 
which it is necessary to refer is Mubsmmad Muzemil Ulah Khon v. 
Mithu Lal! in witich a subsequent purchaser who remained in pos- 
session adversely to the joint Hindu family for more than twelve 
years was held by the majority of the learned Judges composing 
the Full Bench to be competent to impugn the validity of a mort- 
gage made by the head of a joint Hindu family on the ground of 
want of legal necessity. In this view, it is obvious that the interests 
of all the co-parceners were conveyed to the subsequent transferee 
who acquired it by adverse possession, though originally he had ob- 
tained a transfer from one member alone. Chamier, J. went further 
and held that the mortgage sought to be enforced not being proved 
to be for legal necessity was invalid and could not confer any title; 
hence any party to the suit in which the question arises, being htm- 
self in possession, can put the plaintiff to proof of the validity of 
his mortgage regardless of the weakness of his own title. This 
view proceeds on the assumption that an alienation made by one 
member of the family without the consent of the other members 
and without legal necessity is void and not merely voidable, and 
as such it can be ignored. Chamier, J. based his view on the au- 
thority of the Full Bench case of Chandra Deo Singh v. Mata Pra- 
sad? which he treated as an authority for the proposition that a 
transfer made by the father without legal necessity conveys no 
title. Though he doubted that an alienation by one member of 
the family without the consent of the others and not for legal 
necessity is void and not voidable, he held in substance that it is 
vaid, in so far as he maintained that it conveys no title. A transfer 
voidable in its nature is good till it is avoided by’ those af whose 


- option it is voidable. Later decisions of this Court definitely hold 


that such a transfer is only voidable; see Jageshar Pande v. Deo 
Dat Pande. In a recent case, Maden Lal v. Gajendrapal Singh* 
it was assumed to be settled law, on the decisions of this Court of 
which the case last noted is an instance which proceeds on 1 the 
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authority of tWo Madras cases and a case of this Court, viz., Sheo 
Ghulem v. Badri Narain Lal. 


Two Privy Council cases which lead to the contrary result, 
if not positively against that view, were not brought to the notice 
of the Court then or at any subsequent occasion when the ques- 
tion arose. In Lachman Prasad v. Sernam Singh’ a mortgage made 
by three members of a joint Hindu family was sought to be 
enforced against the mortgagors and other members of the family. 
Their Lordships referred to the principles of Hindu Law and ob-° 
served: : 

now these are the.principles which govern this and all other cases 
of the kind and according to these principles there can be no 
doubt ‘that the present mortgage is void. č 
The report of counsel’s argument as given in the volume of Indian’ 
Cases shows that it was actually argued on one side that it was 
voidable and not void. It is to be observed that the decision of the 
case would have been the same if the mortgage had been regarded 
as voidable. In a later case, Manna Lal v. Karu Singh’, the High 
Court gave the plaintiff mortgagee a decree for sale of the father’s 
share, he being the mortgagor, exempting the shares of the sons. 
Their Lordships of the Privy Council held that . 
upon the findings of the High Court this decree was too favour- 
able to the plaintiff and incorrect. The law was finally estab- 
e lished no doubt since that decision by this Board in the case of 
Nereyan Prasad v. Sarnem Singh (noted above) which determined 
` that a mortgage of the joint family property of a Mitakshara 
family by its karta unless necessity or an antecedent debt is proved 
Ys void; the transaction itself “gives to the mortgagee no rights 
against the karta’s interest in the joint family property. : 
Here, again; the result would have been the same if the transaction 
had been held to be voidable at the instance of the sons. Their 
Lordships characterised it as void ‘possibly because they were con- 
sidering the question as to whether it is binding on the father who 
had made the mortgage as against whom it becomes void when 
the’song repudiate it. On the one hand, it is perfectly clear that 
their Lordships held the ‘transaction to be ‘void’ ‘as distinguished 
from ‘voidable’, on the other hand, it cannot be denied that it was 


not neagggary to decide whether it should be regarded as a nullity’ 


being void eb #itio and could be shown to be such by any party, 
whatever its own rights. In this state of the authorities we do not 
feel disposed to pronounce a definite opinion on ‘the question, in 
the view of the case we take, on the assumption that the mortgage 
in favour of the plaintiff is only voidable. 


On the authorities of this Court, then, it must be accepted 
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as settled that an alienation made by a member ofa joint Hindu 
family is voidable at the option of the other members thereof, or 
any one of them, that it can not be impeached by the alienor him- 
self or by any transferee who has not acquired by transfer or pres- 
cription the interest, in the ptoperty alienated, of the entire joint 
family. See Mubemmad Muzemmilullah Khen v. Mithu Lal, 
Bakshi Rom v. Lila Dhar’, Tota Ram v. Hargobind®, Durga Pra- 
sad y.-Bhajen’, Jagesar Pande v. Deo Dat*, Serju Prasad Rao v. 
Mangal Singh” and Madan Lal v. Gajendrapal Singh*. 

In none of these cases except Bakshi Rem v. Lila Dber’, the 
Court had to deal with the case of an auction purchaser at a sale 
in execution of a simple money decree against the father and in 
possession of the property purchased by him. It must be 
conceded that tl facts of the case last referred to are parallel and 
cannot be distinguished in any material particular; but the only 
ground on which the decision of the learned Judges proceeds will 
appear from the following remarks:— 

The appellant must be regarded as the purchaser of the right 
of Kallu only. His purchase was made as recently as 1909 and 
might yet be challenged by Kallu’s son. He is, therefore, in a 
different position from that occupied by the purchaser in the case 
of Mubemmad Muzemmilullah Kben v. Mithu Lal. In that case 
it was held by the majority of the Court that the purchaser was 
entitled to challenge 2 mortgage made by one member of the 
Hindu family, because he had acquired title to the property» by 
adverse possession against all the members. We must, therefore, 
hold that the appellant is not entitled to raise the question of the 
validity of the mortgage. i 

The learned Judges assumed that the position of the auction 
purchaser was identical with that of a transferee under a private 
alienation from the father, and that he did not acquire title to 
the property against all the members. That, if he is invested with 
all the rights of the joint Hindu family, he can impeach an aliena- 
tion made by the father, is conceded in that case and in the Full 
Bench case which it follows. The position of the auction pur- 
chaser in execution of a simple money decree, of the interests of a 
co-parcener, paa i those of the father in a joint Hindu family 
consisting of himself and sons or grandsons, is materially different 
from that of a transferee under a private alienation by thgefather 
or any other co-parcener and has not been cortsideredein any of the 
cases decided by this Court. As a matter of fact the question did 
not arise in any of them. It could have been raised and considered 
and decided in Bakshi Rem v. Lile Dhar? but was overlooked. 

It is a well established proposition that though a member of 
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a joint Hindu family can hot, by private alienation, transfer, for 
his personal benefit, his own share in the joint family property, his 
creditor can attach and have such share sold in execution of a simple 
money decree against him. The auction purchaser at such a sale 
acquires the right to obtain a partition of the share of the judg- 
ment-debtor who has himself at least that right. See Deey Dayal 
v. Jugdeep Narain. If the right to obtain partition is tonceded 
to the auction purchaser, it is difficult to withhold from hith the 
right to challenge an alienation of a particular family property 
made by another member of the family, since all the members 
must be parties to the suit for partition and the entire family 
property must be brought into the hotch pot. 

_A dictum of their Lordships of the Privy Cayncil in Balgo- 
bind Das v. Narain Lal, which seems to have an important bear- 
ing, runs thus: 

In the present case the interest had passed to Naunidh not 
by survivorship but by purchase at sales in execution of decrees. 
Although it is not the same interest as he would acquire by sur- 
vivorthip, it is sufficient to entitle him to set up the invalidity 
of the mortgage. 

The father (Naunidh) had purchased the interest of the son 
in execution of a simple money decree against the son (Narain 
Lal). The question was whether the father, as auction purchaser 
of the son’s right, could impeach. a mortgage made by the son. 
The remarks quoted above is their Lordships’ answer to it. ‘They 
pointed out with reference to Deen Dayal Lel v. Jugdeep Nerain 
Singh", that the auction purchaser of the interests of a member of 


a joint Hindu family acquires the right to obtain a partition of his. 


share. In the case before their Lordships the father had purchased 
at auction the interest of the son in execution of a simple money 
decree and was held on that account, to possess sufficient interest 
to entitle him to impeach a private alienation made by the son. 
Ordinarily a member cannot impeach his own alienation and a 
transferee of his interest cannot be in a better position but an auc- 
tion purchaser can do so being entitled to obtain a partition which 
can be effected only by including the whole of the family property. 
It is noticeable that in the case which their Lordships had to con- 
sider theaather could be easily held to be competent to impeach 
` the alienation nade by the son, not as an auction purchaser, but 
in his own right as an undivided member of the family, but, for 
reasons which are not clear from the judgment, their Lordships 
preferred to base their view on the purchase by him of the son’s 
interest in execution of a decree for money, as giving him the locws 
stendi to challenge the alienation of family property made by the 
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Gm, We do not think that it can be seridusly disputed that a trans- 

1950 feree from the father under an alienation made for legal necessity 

Tu successfully impeach another alienation made in favour of a 

MADAN transferee who fails to establish legal necessity for it. This is mani- 

cumov fest from the ratio decidendi adopted in the case of Bakshi Ram v. 

Nimes, La Dber itself which concedes the right to impeach an alienation 

xllab, J, not only*to members of the family but also to those who acquire 

its rights even by adverse possession. If, therefore, on the right 

eof the plaintiff who is himself a transferee, to impeach an aliena- 

tion in favour of the defendant, being questioned it is open to him 

to establish his title by proving adverse possession against the whole 

family, it follows that the plaintiff can likewise establish his right 

by proof of legal necessity for the alienation in his favour. It is 

but a logical ion of the same proposition that a plaintiff or 

defendant can establish the validity of the alienation in his favour 

by proving that it was made by the father to satisfy an antecedent 

debt, and that he can impeach the alienation relied on by his ad- 

versary. There is nothing in any of the decided cases to which 

we have been referred to negative the right of a transferee for an 

` antecedent debt of the father to impeach an alienation not shown 
to be valid by proof of the existence of justifying circumstances. 

The position of the auction purchaser at a sale held in execu- 
tion of a simple money decree against the father is still stronger, 
where the family consists of father and sons. Even if the property 
80 babar ere is not his share in the entire family property but one 
of several properties belonging to such family, the right of the 
sons to challenge the sale is extremely limited. It was laid down 
by their Lordships of the Privy Council in Suraj Bansi Koer Y. Sheo 
Prasad Singh*, that 

_ where joint ‘ancestral property has passed out of a joint family 

either, under a conveyance executed by a father in consideration’ 
of an antecedent debt or in order to raise money to pay off an- 
tecedent debt or under a sale in-execution of a decree to pay for 
the father’s debt, his sons by reason of their duty to pay -their 
father’s debt, can not recover that property unless they show. 
that the debts were contracted for immoral purposes and that the 
purchaser had notice that they were so contracted. ; 

The defendant in the case before us is an auction purchaser of 
the property in dispute at a sale held in execution of g simpf€ money 
decree against the father who is a member of a joint Hindu family 
with his sons and is in possession. The plaintiff sues for sale of it 
for satisfaction of a mortgage which has been found to be hope- 
lessly invalid being tainted with immorality. Possession is a good . 
title against all except the rightful owner. It seems to us that.the 
defendant is entitled to defend his possession which he obtained in 
the manner stated. His right cannot be questioned even by the 
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sons who are the other members of the family except by showing 
that the debt to which the decree related had been contracted for 
immoral purposes, and, further, that it was known to the defend- 
ant that the debts had been so contracted. His interest in the pro- 
perty in dispute, if not absolutely unimpeachable, is, at any rate, 
such as to entitle him to resist the attempt of the plaintiff to have 
the property sold for satisfaction of-an invalid mortgage, ° - 

On a full consideration of the position of the parties, we hold, 
both on principle and authority, that an auction purchaser, at a 
sale held in execution of a simple money decree against the father, 
of a part of joint family property which has passed out of the fa- 
mily, being in his possession by virtue of the auction sale, can im- 
peach an alienation of that part of the Tan made by the father, 
where the joint family consists of father and his sens. 

In view of the conclusion artived at by us, this appeal fails 
and is dismissed with costs. 

Appeal dismissed 


GIRDHARI LAL AGARWALA AND ANOTHER (Applicents) 
` VETSHS 
KING-EMPEROR (Opposite party) * 
Evidence Act (I of 1872), Sec. 78—Notification of Executive Govern- 
© ment—Extract from news pa per—Inadmissible as proof. 

Where, although everybody present in the court on the day of 
the trial was certain that the Criminal Law Amendment Act had 
been extended to the whole of the United Provinces as from the 
preceding morning, no copy of the Gazette Extraordinary was 
produced, and the court, relying on the statement of a police officer 


- that he had had 2 telephonic conversation with the Chief Sec- — 


retary to the Local Government as to the extension of the Act 
and on an extract from a newspaper of standing containing the 
actual text of the Notification, convicted the accused under Sec- 
tion 17(1) of the said Act, beld, that the conviction was bad, as 
the extract and the statement were inadmissible in evidence under 
Section 78 of the Evidence Act. >`” 
CramanaL Revision from an order of H. Bomrorp Esq., 
District Magistrate of Allahabad. 
U. SP Bajpai, (Government Advocate) for the Crown. 
The judgment of the Court was delivered by 
. Means, C. J.—On July 1, 1930, Pandit Moti Lal Nehru and 
Dr. Syed Mahmud were charged before Mr. Bomford, District Ma- 
gistrate of Allahabad, with having committed offences under Sec- 
tion 17(1) of the Criminal Law Amendment Act and Section 117 


of the Indian Penal Code. Both were convicted on both R 
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Canamat and each sentenced to six months’ simple imprisogment, such sen- 
isọ tences to run concurrently. 

a On July 3, 1930, an application was made to this Court ask- 

Gmonaxt Lat ing that the record might be called for in the exercise of its power 

Kino. Of superintendence and revision. The record was called for by 

Eurexox an order of this Court and a Bench was appointed. At the request 

Mean, GJ of the Government Advocate the hearing, which had been fixed 

"by Mr. Justice Kendall for the 14th, was postponed till today. 

e grounds of application are not clearly drafted, and there 

is no indication as to which of them apply to Section 17(1) or to 

Section 117. A reference to the record, however, shows_that Nos. 

2, 3, 4, 5, 6, 10 and 11 relate to Section 17 whilst Nos. 7 and 8 — 

apply to Section 117. 


The learrf€d Government Advocate has informed the Court 
that he has been instructed by the Local Government to concede 
that the conviction under Section 17(1) of the Criminal Law 
Amendment Act cannot stand. We think that was, in the cir- 
cumstances, the proper course to take. Everybody of course un- 
derstands how the mistake arose. Everybody in the court of the 
Magistrate, on the morning of July 1, knew, as a matter of cer- 
tainty, that the Criminal Law Amendment Act had been extended 
to the whole of the United Provinces as from 4 o’clock on the pre- 
ceding morning. ‘The actual text of the notification was con- 
tained in a newspaper of standing. Nobody doubted its aughen- 
ticity. Section 78 of the Evidence Act, however, indicates with 
precision how official documents of this nature are to be proved 
and an extract from a newspaper is inadmissible as proof. The 
failure to produce a copy of the Gazette Extraordinary left a 
broken link in the chain of evidence. The statement of Mr. 
Williamson that he had had a telephone conversation with the 
Chief Secretary as to the extension of the Act should not have been 
accepted by Mr. Bomford or brought upon the record.. It was 
inadmissible in evidence. As the Local Government realize, the 
conviction under Section 17(1) cannot be supported. We need 
not discuss, other points which challenged the validity of the con- 
victions. : 

The setting aside of these convictions, however, is not a result 
which will have any practical benefit, unless a successfaeb attack 
can be made upon the convictions, under Section #7, Indian Penal 
Code. The-two specific grounds of attack, contained in the appli- 
cation, relate to the proof of the handwriting of Pandit Moti Lal 
Nehru, and Dr. Syed Mahmud. The point that is taken is that 
neither Mr. Measures nor Mr. Manohar Singh gave a sufficient degree 
of proof of the handwriting of the two gentlemen concerned. The 
actual words of grounds Nos. 7 and 8 are that the statements “fall 
short of proving” that the witnesses were acquainted with the 
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handwritings. "Now, when that evidence was given, it was. not 
challenged. Nobody cross-examined Mr. Measures or Inspector lga 
Manohar Singh; and they having given according to the evidence — 
which lies before us, sufficient proof to comply with the provisions ae Lar 
of the law, that matter cannot be challenged in revision. Kne- 

The Government Advocate, however, has pointed outethat we Pamor 
should not confine ourselves to the grounds of revision, but’ must Messrs, C. J. 
satisfy ourselves with the legality and propriety of the conviction ~ 
and for that purpose he has read to us a document, which is on our” 
record and which is known as Exhibit 12, and an extract from 
Exhibit 2, in which the Committee of which Pandit Moti Lal 
Nehru and Dr. Syed Mahmud were members called upon the 
country publicly to disobey the three Ordinan He has also 
read to us the language of Section 117 of the Penal Code, 
and has urged that there is no flaw and no gap in the evidence 
and that that conviction is unassailable. We are of that opinion. 

The position, therefore, is that the conviction under Section 
17(1) of the Criminal Law Amendment Act isset aside, and with 
it is set aside the sentence passed both upon Pandit Moti Lal Nehru 
and: Dr. Syed Mahmud. The conviction under Section 117 of 
che Indian Penal Code stands, and the sentences stand. 


DWARKA (Defendant) am 
versus s . 1930 
. RAM JATAN (Pleintiff)* Jome 12 


Civi Procedure Code, Order 7, R. 7—Claim over lend in the alternative Sax, J 
—By rights of ownership end easement—Suit not liable to dismissal Nuwar- 
—Easements Act (V of 1882), Sec. 1S —‘As an casement end as of vuan, J. 
righ?—Meening of —Arimus. i 

A suit was not liable to dismissal because the plaintiff claimed 
in the alternative over the same plot of land both by rights of 
ownership and of casement. Jiso v. Menon, Í. L. R. 18 AlL 125 
and Sri Rem v. Meni Rem, 74 I. C. 924 followed. 

In order that the user should be ‘as an easement and as of right’, 
it is absolutely essential that the said right should be claimed 
owec the property pf another and for the beneficial enjoyment of a 
property Which belongs to the owner. From the very nature of 
the conception, easement is rather a fringe to property than pro- 
perty itself (Section 15, Easements Act). 

The question of animus is in each case 2 question of fact. Where 
the owner of one property exercises certain rights of enjoyments 
over the property of another for the beneficial enjoyment of the 
former, he must be presumed to- possess an animus which is mani- 
festly to his advantage. l ies 
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Crm SECOND APPEAL from a decree of °K. A. H. Sams Esq., Dis- 
isọ trict Judge of Benares, modifying a decree of Mautvi Mmza 
—— Mazrar Husam, Munasif. 

bam A. P. Bagchi for the appellant. 


v. 


Rane Jaraw Gadadhar Prasad for the respondents. 
Theejudgment of the Court was delivered by 


Sen, J. SEN, J.—The plaintiff sued for possession of a plot of land 
*lying between the homesteads of the parties by removal of the 
boundary walls in the right of ownership. In the alternative, he 
claimed a decree for his right of easement of way through his 
southern door and the right to discharge water from his drain across 
the land in dispute. Considerable stress has been placed upon the 
form of the suit and the nature of the reliefs claimed and it has been 
contended that no suit is maintainable for a declaration of a plaint- 
iff’s title to and his right of easement over the same property. It is 
manifestly clear that the two concepts are incompatible. “An 
easement” has been defined in Section 4 of the Indian Easement 
Act (Act V of 1882) as 


a right which the owner or occupier of certain land possesses as 

such for the beneficial enjoyment of that land to do and conti- 

nue to do something, or to prevent and continue to prevent some- 

thing being done in or upon or in respect of certain other lend not 

bis own. A 
This definition is founded upon the maxim nulli res sua servit. In 
Ladyman v. Greve’ Lord Hatherley is reported to have said:— 

You cannot have the land itself and also an easement over it. 


It is essential for the creation of an easement that there should 
be two distinct heritages, that the two heritages must not belong 
to the same individual and that there must be some advantage de- 
rived by one tenement from or upon a neighbouring tenement 
greater than what would naturally and ordinarily belong to the 
former (The Law of Limitation and Prescription, Tagore Lectures 
1882, 357). No plaintiff can be allowed to take the impossible 
position of being the owner of and of having a simultaneous right 
of casement over the same land. Where the averments in the plead- 
ings and the reliefs claimed are of a conflicting character, the court 
must insist upon an election on the part of the platntiff to choose 
one or other of the reliefs and upon an amendment of his plaint 
accordingly. Not to do so would necessarily lead to waste of time ' 
and embarrassment of trial. Unfortunately, the plaintiff was not 
put upon his election and the trial proceeded upon conflicting 
pleadings. Cases are conceivable where a plaintiff may, from obs- 
curity or from complexity of facts, be in honest doubt as to the 
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nature of the lief availzble to him. -Inconsistent claims may, 
therefore, under the peculiar circumstances, be explained and ac- 
counted for. In the present case, there could be no reasonable 
excuse for the inconsistent reliefs claimed by the plaintiff. The 
land in dispute was outside the plaintiff's purchase and within the 
boundary of the property purchased by the defendants. The 
parties were closed neighbours. It was impossible for the plaintiff 
not to have known that he was not the owner of the property 
in dispute. His claim therefore to ownership was not only un- 
wise but was deliberately dishonest. 

The reliefs based upon ownership and upon the right of ease- 
ment were not claimed simultaneously but in the alternative. 
While wè condemn the action of the plaintiff for having asked 
for inconsistent reliefs, we are of opinion that the‘plaintiff should 
not be penalised by a total dismissal of his suit where the reliefs 
claimed by him are in the alternative. The defendant-appellants 
strongly rely upon certain dicta of the Privy Council in Mobens- 
mad Bakhsh Kben v. Huseini Bib?. This case was considered by 


a Bench of this Courtin Jiso v. Menon’, and it was held that the, 


Privy Council decision was not authority for such a broad pro- 
position as is now enunciated by the defendant-appellants. It was 
accordingly held that where a plaintiff claimed in his plaint two 
alternative reliefs which were inconsistent with each other, that 
fact was no ground in itself for the dismissal of the suit. In Sri 
Rem v. Mani Rem‘ it was held that a suit was not liable to dis- 
missal because the plaintiff claimed in the alternative over the same 
plot of land both by rights of ownership and of easement. A si- 
milar view was taken in Nerendra Nath Berari v. Abboy Charen 
Chattopadbya®, and it was remarked that 
the inconsistency of the two allegations may be, and probably 
would be, a ground for viewing them both with the greatest sus- 
picion, but does not, as a matter of pleading, render the suit not 
maintainable. 
This view is supported in principle by a Full Bench decision of the 
Madras High Court in Subba Reo v. Lakshmana Rao®, in which 
though the facts were somewhat different, the court remarked: 
It is clear that 4 man is not finally precluded from claiming the 
benefit of an easement merely because in the course of legal pro- 
ings he made’ an unfounded claim to be the owner, however 
icongly thelmaking of auch a clit eighe weigh Against hit 
We are therefore of opinion that the action was not liable to 
dismissal merely on the ground that the plaintiff had asked for 
inconsistent but alternative reliefs. 
Mr. Bagchi for the defendant-appellants who agai the case 
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with considerable skill contended that she plaintiffs claim for an 


easement was not maintainable on the ground that the mere user 
on the part of the plaintiff during the statutory period could not 
mature into an easement by prescription under Section 15 of the 
Indian Easements Act, where the user was not accompanied by 
an animus of enjoying the easement as such. He strongly relies 
upon theedecision of the Madras High Court in Subba Rao’s case 
which, has already been adverted to. It was held in this case 
that acts done during the statutory period which are only refer- 
able to a purported character of owner cannot validate a subse- 
quent claim to an easement. Reference was made to Lyell v. 
Hothfield” in support of the view. Section 15 of the Indian Fase- 
ments Act provides that 
where a riffht of way or any other easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an ease- 
ment and as of right, without interruption and for twenty years, 
the right to such ; us of easement shall be 
absolute. 
It is cleat, therefore, that for the creation and maturity of the 
right of easement it is essential that the right should be openly and 
peaceably enjoyed by the holder of the dominant tenement for 
the prescriptive period “as an easement and as of right”. In order 
that the user should be as an easement and as of right, it is abso- 
lutely essential that the said right should be claimed over the pro- 
perty of another and for the beneficial enjoyment of a proptrty 


' which belongs to the owner. From the very nature of the concep- 


tion, easement is rather a fringe to property than property itself. 
We are, however, of opinion that the proposition of law enuaciated 
by Mr. Bagchi does not call for a definite finding having regard to 
the facts of and pleadings involved in the case. 


It does not appear to have been argued in either of the courts 
below that the plaintiff did not possess the requisite animus because 
he was claiming to be the owner of the property itself. We are 
clear that the plaintiff was not the owner of the servient tenement 
and was labouring under no delusion as to his rights in respect of 
the same. During the twenty years and more that he exercised a 
right of user over the property of the defendants he did so with a 
clear consciousness that the said property belonged to ggother. 
He does not appear to have put forward a right of ownenhip be- 
fore the present suit was launched. The question of animus is in 
each case a question of fact. Where the owner of one property 
exercises certain rights of enjoyments over the property of another 
for the beneficial enjoyment of the former, he must be presumed 
to possess an animus which is manifestly to his advantage. The 
lower appellate court, in. holding that the plaintiff me established 
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the rights of easement claimed by him, must be taken to ‘have 
found by implication that the animus indicative of a right of user 
over the property of another was either to be presumed from the 
facts of the case or was established by evidence. We do not,think, 
therefore, that it is necessary to send down an express issue on a 
point which was neither specifically raised in the written statement 
nor argued in any of the courts below. We dismiss these appeals 
and the cross-objections with costs. 


Appeal Dered ° 


RAGHUBIR DAT PANDE AND OTHERS (Plaintiffs) 
versus 
NARAIN DAT PANDE and oTHers (Defendants) * 


Teeme a Property Act, Sec. 6 (a)— Joint family of fetber and three sons 

est brother seperates—Not clear whether second and third bro- 

ibe separated —Disputes between widow of second brother and third 

brother on ons side and eldest brother on otber side—Com promise— 
Such compromise not a transfer of reversionery rights. 


A Hindu who formed a joint family with his three sons owned 
a fractional share in a village. After his death the eldest brother 
separated but it was not clear whether any separation took place 
between the second brother and the third brother. After the 

° death of the second brother disputes arose between the widow of 
the second brother and the third brother on the one side, and the 
eldest brother on the other side. The parties eventually settled 
heir differences by a compromise in virtue of which the widow of 
the second brother and the third brother got two shares, and one 
share was allotted to the eldest brother. But the eldest brother 
was to get all the sir land in his lot (which was in excess of his 
legitimate share). It was further stipulated that after the death 
of the widow af the second brother, the property would continue 
to remain in the possession of the sons of the third brother (the 
third brother having died before the compromise) and the eldest 
_ brother would have nothing to do with it. 

Held, (1) the compromise did not purport to be and was not 
intended to operate as a transfer of spes successionis. Unless 
the second brother at the pime of his death was separate from the 
Third brother, the widow of the second brother could not be said 
to be in possession of his estate as a limited owner and the brothers 
could not be said to have a right in expectancy in his’ estate. 


Joydurge Dasi v. Seroj Renja ‘Sinbe, ALR [322] P. C. 214 


relied on. 


` (2) The Comprimie was of the character of a family serle- 


ment. 
Nature and scope of Family Setdements discussed. `- 
, *S; A. 1160.0f 1927 . . 
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SECOND APPEAL from a decree of MauLvi1 Monamman Ju- 
NAID, Second Additional Subordinate Judge of Gorakhpur, revers- 
ing a decree of MauLvi KHALILUDDIN Arman, Additional Munsif 
of Deoria. 

Sankar Saran for the appellants. 

Ramakenta Malaviya for the respondents. 

The judgment of the Court was delivered by 
e  SeEN,-J.—The suit which has given rise to this appeal was for 
a declaration that certain property situate in mauza Belwa was own- 
ed and possessed by the plaintiffs and that the defendants had no 
title to the same. The plaintiffs alternatively claimed possession. 

Bhagwan Dat Pande had three sons, Narain Dat Pande, 
Shankar Dat Pande and Nageshar Dat Pande. Plaintiffs Nos. 1 
to 3 are the sons of Nageshar Dat Pande and plaintiff No. 4 is the 
widow of a predeceased son. Defendants Nos. 2 to 5 are the 


_ daughter, the daughters’ sons and son-in-law of Narayan Dat 


Pande in whose favour the latter executed a deed of gift of either 
the entire property in dispute or of a substantial portion thereof. 


Bhagwan Dat Pande was the member of a joint family with 
his three sons. After his death a disruption ensued. Narayan Dat 
Pande undoubtedly separated from his brothers but it is not clear 
whether any separation took place between Nageshar Dat Pande 
and Shankar Dat Pande. It is not improbable that Shankar Dat 
Pande lived in commensality with Nageshar Dat Pande. Upon 
the death of Shankar Dat Pande although the name of his widow, 
Mst. Lakhpati, was recorded against his share in the revenue papers 
it is not improbable that she continued to live jointly with Na- 
geshar Dat Pande and his sons. 


On Shankar Dat Pande’s death, dissension arose between 
Nageshar Dat Pande and Mst. Lakhpati Parain on the one side, 
and Narayan Dat Pande on the other. An ejectment suit was ins- 
tituted by Narayan Dat Pande, defendant No. 1, against Nageshar 
Dat Pande and Mst. Lakhpati Parain in the court of revenue. Na- 
rayan Dat Pande claimed to be the exclusive owner of certain sir 
plots and sought to eject Nageshar Dat Pande and Mst. Lakhpati 
Parain on the allegation that they were merely his tenants-at-will. 
The defendants to that suit contended that they were cowners 
of the property with Narayan Dat Pande and werf not tenants at 
all. By way of retaliation Nageshar Dat Pande and Mst. Lakhpati 
Parain instituted a regular suit in the court of the Munsif of Deoria 
against Narayan Dat Pande for a declaration that they were the 
owners in possession of the two-thirds of sir and khudkasht lands 
detailed at the foot of the plaint appertaining to a 9 annas 17 
gandas odd of zamindari share in mauza Belwa and that the share 
of the defendants was no more than one-third. The parties settled 


A. Le J. Be] ; HIGH COURT 1543 


their difference? by a compromise dated March 27, 1923, the ma- 
terial terms of which as incorporated in the decree were as fol- 
lows:— 

In the above suit the parties have entered into a compromise, 
under which it has been settled that the plaintiffs’ claim shall be 
decreed in respect of two shares, and that one share shall be allotted 
to Narain Dat Pande defendant. But Narain Dat Pande shall get 
all the sir lands in his Jot. A detail of it has been given below. 
If there is any deficiency in the sir land, it shall be made from, 
the sir land of the plaintiffs. Entry will be made in the kbewsi 
in the same way, ie., two shares will be recorded in the name of 
the plaintiffs and one share in the name of the defendant as per 
detail given below. The papers in the Collectorate will be pre- 
pared accordingly. Detail of the lands of the parties is attached 
to this compromise. 

Separate lots were formed. The plots assigned to Narayan Dat 
Pande with their areas were set out planer ds from those given 
to Nageshar Dat Pande. No separate lot was formed of the plots 
assigned to Mst. Lakhpati Parain and it was probably intended 
that her share in the property should be included in the lot of 
Narayan Dat Pande. 

The petition of compromise was signed by the four sons of 
Nageshar Dat Pande and was duly verified by Mst. Lakhpati Pa- 
rain. Nageshar Dat Pande appears to have died before the com- 
promise. The compromise was also signed by Narayan Dat Pande. 
He stated in writing that he agreed to the phat bandi and also 
agreed to Raghubir Dat Pande and others being given two shares 
in the khewat. It was further stipulated between the parties that 
after the death of Mst. Lakhpati Parain the property would con- 


tinue to remain in possession of ubir Dat Pande and others ' 


and that Narayan Dat Pande would have nothing to do with it. 


The immediate effect of the compromise was that Narayan Dat 
Pande got the bulk of the sir plots appertaining to 9- annas and 
odd share of mauza Belwa which was far in excess of his legiti- 
mate share. 

Musammat Lakhpati Parain died in December, 1923. Na- 
rayan Dat Pande in breach of the agreement referred to above 
applied to the revenue court for entry of his name against half 
of the zamindagi share, sir and khudkasht, etc., which stood re- 
corded in the revenue papers in the name of Mst. Lakhpati Parain. 
Raghubir Dat Pande and others protested but the revenue court 
overruled their objections and ordered mutation of names in fa- 
vour of Narayan Dat Pande on March 27, 1927. Following upon 
this event, Narayan Dat Pande executed a deed of gift in favour 
of defendants Nos. 2 to 5. 


These are the facts which led to the present suit. The plaint- 
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iffs’ claim is founded upon the comprorbise dated March 27, 1923, 
the terms of which have been set out above. 


The defendants contested the suit upon the ground that sig 
compromise was vitiated by fraud, that it offended against Sec- 
tion 6 of the Transfer of Property Act being an ent to 
transfer. merely a naked possibility of succession to the estate of 
Nageshar Dat Pande and that the said compromise could not pre- 
vail abainst the rights of Narayan Dat -Pande which had come into 


“existence by the death of Mst. Lakhpati Parain. 


Neither of the courts below has recorded a finding on the 
question as to whether Shankar Dat Pande was separate from his 
brothers or was joint with Nageshar Dat Pande. If Shankar 
Dat Pande wasgseparate, his estate devolved upon his widow and 
during her lifetime, Narayan Dat Pande had only a right of ex- 
pectancy in the said property. Under the Transfer of Property 
Act 

the chance of an heir apparent to succeed to an estate, the chance 

of a relation obtaining a legacy on the death of a kinsman or any 

other near possibility of a like nature 
is not property as can be validly transferred. The possibility of 
a Hindu reversioner to succeed to the estate of the last male holder 
on the cessation of the limited estate of an intermediate female 
holder is inalienable under Section 6-A of the Transfer of Pro- 
perty Act. It is settled law that a Hindu reversioner cannot bind 
his expectant interest or his future rights. Shem Sundar v. Achham 
Kunwar’, Babadur Singh v. Mobar Singh’, Venkata Naraina v. 
Sobbe Mal? and Janki v. Narain Swemi*. 


The court of first instance did not examine the nature and 


“scope of the compromise. It did not deal with the question whe- 


ther the compromise directly or indirectly amounted to an aliena- 
tion of a mere naked possibility of succession. It did not try the 
larger question whether the compromise operated as, and was in- 
tended to be, the record of a family arrangement. There was still 
another aspect of the case which was not considered by the trial 
court. Was not Narayan Dat Pande precluded by his conduct 
from questioning the legality and validity of the compromise? 

The trial court held on the evidence that the execution of 
the compromise by Narayan Dat Pande was proved by evidence 
of unimpeachable character. Narayan Dat Pande had pleaded 
fraud but had failed to make it out. Upon these grounds the trial 
court gave the plaintiffs a decree. 

The lower appellate court has not traversed the finding of 
the trial court but has reversed the decision upon three grounds:— 

(1) In the lifetime of Mst. Lakhpati Parain, Nageshar Dat 
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Pande had a mere chancé of succession. The compromise created Cm 
no rights in favour of the plaintiffs inasmuch as it amounted to {sjo 
‘a contract, surrender or disposal with reference to such a chance’. — 
. . (2) The compromise in question was not of the nature of a Raomusm 
family settlement. ‘There was no dispute with respect to pro- SAT ARR 
prietary tights of Shankar and there was nothing to be settled about Naram 
it”. The dispute which terminated in the compromise selated to Dat Pawns 
certain sir and khudkasht lands and not to proprietary rights of ses, J. 
- _(3) There was no estoppel against the defendants. 
The judgment of the lower appellate court is clearly wrong 
and cannot be upheld. i 
Thé compromise did not purport to be and wagnot intended to 
Operate as a transfer of spes successionis. ‘There appears to have 
been a cloud of uncertainty as regards the legal position of Mst. 
Lakhpati Parain. It was not clear whether her husband was joint 
with Nageshar-Dat Pande or was separate fram him. Unless her 
husband at the time of his death was separate from his brother, 
she could not be said to be in possession of his estate as a limited 
owner and the brothers could not be said to have a right in ex- 
pectancy in his estate. Indeed, the compromise does not purport 
to alienate any right in expectancy. In Joydurge Dasi v. Seroj 
Renjew Sinha, which was decided on June 11, 1929, their Lord- 
ships of the Judicial Committee made the following observa- 
tion:— : 
~ But it was contended that the ekrernama was not binding upon 
the appellant at all: it was, in the event which had happened, 
fo more than a grant in favour of the respondents, and while 
still a mere expectancy, of the interest in Sarat Kumari’s moiety 
- to which, under the will the appellant, by the operation of the 
jus accrescendi, might become entitled on her sister’s death in her 
own -lifetime: it was accordingly void on the principle enun- 
ciated in the decisions of the Board in Hernsth.Kuar v. Inder 
Babadur Singh, 50 L A. 239 with reference tothe attempted dis 
position of his expectancy by a presumptive reversioner during the 
lifetime of a Hindu widow. Their Lordships were not impressed 
by this contention of the appellant in support of which, as was | 
admitted, no authority could be found. 
. - “Property” has not been ‘defined in the Transfer of Property 
Act. Assuming that the interest of the Hindu reversioner is pro- 
perty, its transfer is clearly interdicted by the imperative provi- 
sion of Section 6-A of the Transfer of Property Act. But no such 
transfer was intended to be made or has been made under the com- 
promise before us. Indeed, the compromise does not imply a de- 
finite change of legal relation to any property in praesenti or in 
future. In Berati Lal v, Salig Rem”, a claim was put forward by 
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Barati Lal to the property of one Bhagga Mal as the person entitled 
to it upon the death of Bhagga Mal’s daughter-in-law. That claim 
was denied by Mst. Mohan Dei, daughter of Bhagga Mal, who 
asserted that her father was separate and that she was entitled to 
succeed to the property. The dispute resulted in thé execution 
of a document by Barati Lal for a consideration of Rs.5,000 by 
which heeabandoned all his claim to the estate of Bhagga Mal and 
recognised the title of Mst. Mohan Dei as absolute owner. It was 
eheld that the transaction was not a transfer of reversionary rights 
within the meaning of Section 6 of the Transfer of Property Act. 
In Mohammad Hashmat Ali v. Keniz Fatima®, it was held by Ri- 
chards, C. J. and Banerji, J., that there was nothing illegal in a 
person for a good consideration contracting not to claim in the 
event of his befoming entitled on the decease of a living person. 


The compromise was clearly of the character of a family 
settlement. The nature and scope of a family arrangement does 
not appear to have been properly understood or appreciated by 
the lower appellate court. Family arrangement is founded 

on the assumption that there was an antecedent title of some kind 
in the parties and the agreement acknowledges and defines what 
that title was. Reni Mews Kunwer v. Resi Hulas Kunwer, L. R. 
1 L A. 157 (166). A family arrangement iè in no sense 
a transfer of property, for no right, vested or contingent, 
is conveyed by one party to another. As stated already, 
the arrangement proceeds upon the assumption that on® or 
other of the claimants has an antecedent title to the ` 
property in whole or in part or in unequal proportions, and the 
entire scheme rests, not upon the transfer of a right, but upon the - 
recognition of a claim. 
The true character of the transaction appears to us to have been 
a settlement between the several members of the family of their 
dispute each one relinquishirfg all claim in respect of the property 
in dispute other than that falling to his share and recognizing the 
right of the others allotted to them respectively. Ondh Beberi 
Lal v. Reni Mews Kunwar’. The acknowledgment of the claim 
of one party necessarily involves the abandonment of the claim 
by another but this is not equivalent or tantamount to a transfer. 

Where the transaction was intended to operate as a transfer, 
the formalities enjoined by the Stamp, a ees and Transfer 
of Property Acts have to be complied wi The imperative re- 
quirements of these statutes cannot be evaded or displaced by the 
parties choosing to describe the document embodying the transac- 
tani aa aa Vacs lemicat whens acid oul uae aes 
either a transfer of property or a deed of partition. : 

It may be assumed that the previous dispute between the 
parties did not extend to the entire estate of Dat Pande 

"I9 AL J. R 110 "[1868] N. W. P, W C R 82 (84) 
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but was confined to certzin sir and khudkasht plots relating to 
his share. The lower appellate court is of opinion that in the ab- 
sence of a dispute relating to the whole estate there can be no valid 
family settlement. The existence of a doubtful -claim is essential 
for a family settlement but the existence of a dispute or contro- 
versy in praesenti is not. A family settlement may be sypported 
on the ground of maintainipg peace and good will amtngst the 
members of the family, for the preservation of the family Honour 
or of the family property and for the avoidance of disputes and li-¢ - 
tigation in future. 


We have already noticed that Narain Dat Pande obtained as 
the ‘result of the compromise a larger share in the sir land than 
what he was legitimately entitled to. He agreedghowever not to 
lay any claim to the property which stood recorded in the name 
of Mst. Lakhpati Parain upon the latter’s death. Narain Dat 
Pande rétaihs the benefit of the compromise and continues to be 
in possession of the entire sir land allotted to him. -Now that Mst. 
Lakhpati Parain is dead, Narayan Dat Pande repudiates that por- 
tion of the compromise -which. hurts -his - legal rights under the 
Hindu Law- of succession and wants to take possession of the pro- 
perty which he had agreed to abandon. Where a reversioner for 
good consideration agrees not to lay claim to a property when the 
succession opens. out, he must in equity be held bound by that 

ent. This view was supported in principle by the -decision 

SE the e Privy Council in Keshaiya Lal v. Brij Lal*, which has been 
Hiei T A A resent, Moti Shab 
v.-Gondbarap Singh’. The case of Fateh Singh v. Rukmeni Ra- 
wanji Mabaraj® has been cited to us by the respondents. This 
was a case of an alienation by a Hindu widow. It was-assented to 
by the reversioner. The facts of this case therefore are easily dis- 
tinguishable. Narayan Dat Pande ‘had clearly agreed in consi- 
deration of his being allowed to own and enjoy the whole of the 
sir and khudkasht land appertaining to the 9 annas and odd share 
not to claim any share in the property of Shankar Dat Pande upon 
the- death of Mst. Lakhpati Parain. The agreement in question 
was valid in law and could be specifically enforced. Narayan Dat 
Pande is bound by this agreement. He is estopped in law from 
questiening it.” "i 

The result ts that we allow the appeal, reverse the decision of 
the lower appellate court and restore that of the court of first ins- 
tance ies ‘costs throughout. i 
i i Appeal allowed 

de eee A ee LL R 48 AML 637 - 

à ` SEAE Beas AIL 339 Ee) : 


Crm 


1930 


Rismo 
Dar S e 


Nii 
Dat PaE 


Sew, J. 


1548 HIGH COURT - ` [1930] 


In re RADHEY LAL BALMAKUND anD oTHERs * 

Income-Tax Act, Sec. 66—Point of lew not raised before officers of In- 

come-T ax departmeni—High Court would not consider it—Income- 

Tax Act, Secs. 22 end 23—Dhregerd of provisions of —W bet consti- 

_ Mhtes—Assessees asseised jointly as members of Hindu family with- 

` omt enabling them to give evidence of seperation—Section 23, Sub- 

sec. (3) and Sec. 13—Income assessed without stating basis of com- 
putation—Assessment illegal. 

Only such points of law should be considered by the High Court 
as have been before the Officers of the Income-tax depart- 
ment. ° 

Where although the notices served upon the assessees indicated 
that they would be assessed separately, the Income-tax officer, rety- 
ing on the statements of two of the assesses taken on different 
dates, and without giving any opportunity to the assessees to pro- 
duce any evidence of their case of tion, assessed them jointly 
as members of 2 Hindu family, , that there was a material 


irregularity and disregard of the procedure as laid down in Secs. 
22 and 23 of the Income-tax Act. 


Where the Income-tax officer, finding that some of the books 
of the assessees were not clear as regards the income derived by 
the owners thereof, assessed the income at Rs.45,000 without 
stating the basis of his computation, beld, that Section 13 of the 

did not authorise the Income-tax officer to act arbitrarily 
and without any evidence, and the assessment was illegal having 
regard to the provisions of Sec. 23, Sub-sec. (3) of the Act. 

Gopi Neth Kunzru for the applicant. 

Uma Shenker Bajpai for the Crown. 

The judgment of the Court was delivered by 

Muxeryi, J.—This matter has arisen out of an application 
made to this Court by three assessees asking this Court to call upon 
the Commissioner of Income-tax, United Provinces, to state a case, 
he having refused to state one when applied to for the purpose by 
the applicants. The Commissioner of Income-tax has now stated 
Besa SETE oe YU ate te etiani cr en tom sore 
for determination by- this Court. 

The learned Government Advocate has placed on us an un- 
reported judgment of a Pull Bench of the Madras High Court de- 
livered on January 20, 1930, as an authority for the p 
that the High Court would not consider any point of | ee 
not raised either before the appellate officer or the Commissioner 
himself by the assessees. We have no reason to differ from what 

*Misc. Case 37 of 1930 
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was laid down*in that case, and we think it but tight that only Cmi 
such points of law should be considered by the High Court as 1930 
were already before the officers of the Income-tax Department. © — 


In re 


To find out what are the real points of law that arise in this pansy Lat 
case, the following facts have to be stated. One Bankey Lal had Barmaxoro 
several sons. We are concerned with only two, namely, Radhey Maki, J 
Lal and Balmukand: Radhey Lal’s son is Shyam Lal. There were ` 
three persons who were assessed with income-tax in the yedr pre- 
vious’ to the year in question—(1) Balmukand, (2) Radhey LaP 
Shyam Lal and (3) Balmukand Serraf. They were assessed sepa- 
rately to income-tax. In the year in question, that is to say, in 
the year 1928-29 three separate notices were issued on April 1, 
1928, to the three aforesaid, under Sectign 22(2) of the 
Income-tax Act, calling on them to make a return of: their ‘res- 
pective incomes. They submitted’ returns and they also produced 
their account books as desired by the Taxing Officer. The Taxing 
Officer thereupon proceeded to assess them with income-tax.’ He, 
however, at some stage or other made up his mind to find out 
whether the three proposed assessees should or should not be assessed 
jointly as members of a joint Hindu family. He accordingly at 
different dates examined Radhey Lal and Balmukand. From state- 
ments made before him the Income-tax Officer came to the con-. 
clusion that the three p assessees were really members of 
the,same joint Hindu family. He taxed them jointly with a cer- 
tain amount of tax. The first point that is urged before us is that 
this procedure was. wrong inasmuch as the assessees. were never 
given an opportunity to contest and disprove the allegation that 
they were members of a joint Hindu family sad were lable to be 
taxed jointly. ; À ; os 

In actually assessing the three persons mentioned above the 
Income-tax Officer examined the account books produced before 
him. He proceeded, according to his own assessment order, un- 
der Section 23(3) of the Income-tax Act. That Section lays 
down that where a return has been made and the Income-tax Offi- 
cer has reason to believe that the return is incomplete or incorrect, 
he shall call upon the assessee to produce evidence and after-hear- 
ing all the evidence that may be liable to be examined, the Officer 
will Make an assessment: It- is to be noted that the Income-tax 
Officer was no? professing to proceed under Section 23; Sub-sec- 
tion (4), which allows, in -certain cases- of default by the assessee, 
the Income-tax Officer to make an assessment “to the best of his 

“The Income-tax Officer having found that some of the books 
of the-assessees were not clear as regards the income derived by 
the owners thereof from dealing in precious metals, assessed the 
income at Rs.45,000. He did not state what was the basis of 
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The assessees raised the point, viz., that the Income-tax Officer 
was not justified under the law in making what was virtually an 
assessment to the best of his judgment. f 


The assessees raised two other points. One is about a sum of 


Mukerji, «J. Rs.772, a sum said to have been the amount of a loss and another 


sum of Rs.1,000, the estimated income from interest payable to 
Balmtkand. A's regards the amount of Rs.772, we do not consi- 
“der it at all, because in the appeal that was filed against the assess- 
ment made by the Income-tax Officer no complaint was made as 
to the exclusion of this sum from the account. ; 


_ As regards the sum of Rs.1,000, we also exclude it from our 
consideration, because on the admitted facts there was no account 
book produced by Balmukand and the previous year’s income on 
the head was Rs.1,000. Thus there was certainly a basis on which 
the Income-tax Officer could estimate the income for the year in 
question, © 000, an 

` We now proceed to consider the points of law that have been 
stated above. It is not “denied that the assesses were -never told 
that they were going to be assessed as members of a joint Hindu 
family. ‘The notices that were issued to them indicated that they 
were going to be assessed separately. The notices never stated that 
they should be assessed jointly and, therefore, no ‘issue’, in the ordi- 
nary sense of the word, ever arose between the Income-tax Officer 
on the one hand and the assessees on the other, as to the jointness or 
separation of the family. If it be true, as has been stated, that the 
Income-tax Officer came to know that the assessees were’ really 
members of a joint Hindu family, it was his duty, in the name 
of fair play, to tell the assessees that he proposed to assess them 
jointly as members, of a joint Hindu family and to, call on them 
to show, cause why he should not proceed accordingly. As. already 
stated, the procedure that he had adopted was to assess the assessees 
separately. ‘The mere fact, that the statements of Radhey Lal and 
Balmukand taken, at different dates, indicated that they were mem- 
bers of a, joint Hindu family, along with Radhey Lal’s son,. Shyam 
Lal, did not, justify the Income-tax Officer in the procedure that 
he adopted. From,the fact that the assessees were not called upon 
to adduce any eyidence,in support of their oase of separation they 
were unable to produce any evidence. . When the matter went 
up in appeal before the Assistant Commissioner, the assessees wanted 

to produce a copy of a registered will, alleged to have been exe- 
cuted by Bankey Lal, the father of Radhey Lal and Balmukand. 
But that officer refused to accept it on the ground that it had not 
beer tendered before the Income-tax Officer. ‘The assesses, how- 
ever, never had any chance to produce the document before the 


Income-tax Officer. We are of opinion that there, was 2 material 
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ity an@ disregard ‘of the procedure as laid down in Sec- Gm 
tions 22 and 23 of the Income-tax Act, in assessing the applicants Iyso 
without giving them any information of the proposal to do so — 
and without permitting them to adduce evidence in support of , ™ ™ 


their contention. This is our answer to the first question. nega 
As regards the second question, viz., whether the Income-tax Maker}, J. 


Officer was justified in fixing the income of the assessdes at the 
sum of Rs.45,000, we are of opinion that what the Inconfe-tax 
Officer virtually did was to act under Sub-section (4), Section 23° 
of the Income-tax Act. If it was true, as we assume that it was 
true, that the assesses’ account books did not furnish any proper 
clue of the actual income, it was open to the Income-tax Officer 
to accept such evidence as he might get for the pyrpose of finding 
out the true income. He does not in his order state any basis at 
which he arrived at the figure of Rs.45,000. Section 13 of the 
Income-tax Act did not authorise him to act arbitrarily and with- 
out any evidence. If the account books did not furnish any me- 
thod of computation of the profits, he had to employ such methods 
and such basis as appealed to him as the best, but he had to em- 
ploy some “basis” or method as he thought fit. But he did not 
employ any method at all. We are, therefore, not in a position to 
say that he acted legally in the matter. Our answer, therefore, to 
this question is that the assessment was illegal having regard to the 
provisions of Section 23, Sub-section (3) of the Act. 

~ Let a copy of this judgment under the seal of the Court be 
sent to the Commissioner of Income-tax. As the assessees have 
substantially succeeded, they will have their costs of this reference. 
The learned Government Advocate is entitled to a day’s fee which 
is Rs.250. He will certify payment to him within the prescribed 
period. 


Mr. Kunzru has argued that the costs of the reference which 
have been awarded to the applicants should also include the sum 
of Rs.100 deposited by his clients for a reference under Sub-section 
(2) of Section 66 of the Income-tax Act. We have heard the 
learned counsel for the Government on the point. We can regard 
the amount of Rs.100 deposited by the assessees only as a part of 
the costs of the reference. All fiscal enactments must be cons- 
trued Th favour of the subject and it cannot be said that if an as- 
sessee has not been properly taxed and if he succeeds on a reference 
in the High Court, yet whether he succeeds or loses, he must lose 
a sum of Rs.100, simply because an Income-tax Officer has chosen 
to make an assessment. We think, therefore, that the sum of 
Rs.100 is a part of the costs of the reference, and we, therefore, 
direct that it will be taxed as such. 
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Crm. DEORAJO KUER (Objector) 
-1930 7 VETSHS 
July 1 -o *) JADUNANDAN RAI (Decree-bolder)* 
iy aad z. Covi Procedure Code (Act V of 1908), Sec. 73—Attechment in execu- 
Nuwar- © Hon of decree—Applicetion for rateable distribution by rival decree- 
ULLAM, J. bolder against same judgment-debtor—Fresh attachment wwnscessery 
© — Prayer for rateable distribution may be included in the application 
~ for execution. 


When an application for rateable distribution is made after an 
attachmen® has already taken place, the attachment really enures 
for the benefit of all claimants and is as effective as if it had been 
brought about separately by ‘each of them provided of course 
they had before the assets were realized applied for the execu- 
tion of their decrees. In such cases-it is quite sufficient for them 
to ask that the sale should take place and the sale proceeds distri- 
_buted amongst them proportionately. Section 73 of the Civil 
_ Procedure Code does not require a separate application for rate- 
able distribution. 

Applicant got the property of the judgment-debtor attached 
„ and put up for sale in execution of his decree. A rival decree- 
holder, who held a decree against the same judgment-debtor, from 
another court, got his detree transferred to the same court®and 
subsequently applied on a form prescribed for applications for 
execution under. Order 21, Rule 11, praying that he should be 
paid his decretal amount by rateable -distribution of the amount 
realized at the sale. After the assets were realized, the court 
ordered a rateable distribution. Held, that at the time the rival 
decree-holder applied the property was already under attachment 
and therefore it was unnecessary for him to ask for a fresh at- 
tachment. In the application for execution there was in substance 
an implied prayer for the sale of the property and rateable distri- 
bution. 


Balsji v. Gopal, [1929] A. I. R. Nagpur 148 distinguished. 

Cvr Revision from an order of Bapu Sxeo HARAKH Lat, 
Additional Subordinate Judge of Ballia. 

` Baleshweri Prasad for the applicant. `, = 

_K. Verma for the opposite party. = 

The judgment of the Court was delivered by 

Saldmen, J. SULAIMAN, J.—This is an application by a rival decree-holder 
from an order granting rateable distribution of the assets realised 
by the court. The applicant had obtained a money decree against 
the judgment-debtor and his property had been attached by him 
*Ciy, Rev. 182 of 1929 ~ 
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and put up for*sale at auction. The respondent decree-holder 
who also had a money decree against the-same judgment-debtor 
from another court got the decree transferred to the same court 
which was executing the applicant’s decree. After the execution 
of the decree had been transferred, he filed an application on March 
15, 1929, describing it as an application for execution. It «vas in 
fact on a printed tabular form prescribed for applications tor exe- 
cution under Order 21, Rule 11. All the particulars reqdired 
for an application in execution were filled in form columns 1 to 
9. In the last column No.-10 which has a heading ‘the mode in 
which the assistance of the court is required’ he stated that the 
only property which the judgment-debtor had, had already been 
attached in execution of the other decree and wasto be put up 
for sale on March 20 following. He therefore prayed that the 
decree-holder should be paid his decretal amount by rateable dis- 
tribution of the amount realised at the auction sale. He gave 
particulars of his own decree and the amount due from the judg- 
ment-debtor. It is not disputed that the office of the court be- 
low treated this application as one for execution and the court 
actually ordered it to be registered as such. After the assets were 
realised the court, inspite of the objection by the applicant to the 
contrary, ordered a rateable distribution. 

The applicant has now come up in revisior to this Court and 
it is wrged on her behalf that the order of the court below was 
either without jurisdiction -or illegal because there had been no 
Proper application for the execution of the respondent’s decree 
before the assets were realised. "This argument is based on the cir- 
cumstance that in the prayer sought for there was no request 
either for the attachment of the property and sale or for the 
arrest of the judgment-debtor. The contention is that the only 
modes of execution of a money decree are attachment and sale 
or sale without attachment and arrest, and that unless one of these 
modes is specified there is no proper application for execution in 
accordance with law. Strong reliance is placed on a Nagpur case, 
Balaji v. Gopal’. 

Under Order 21, Rule 54, the way in which immovable pro- 
perty be attached is by making an order prohibiting the judg- 
ment-debtor from transferring or charging the property in any 
way and all persons from taking any benefit from such transfer 
or charge. The order has to be proclaimed in the way prescribed 
in Sub-section (2) of that Rule. It cannot be disputed that in 
the present case this procedure had already been adopted at the 
instance of the applicant himself. The property was already in 
custodias legis and there seems to us to have been no absolute ne- 
cessity for a fresh attachment of the same property, that is to say, 


e *[1929] A. L R. Nag. 148 
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a fresh order issued to the judgment-debtor prohibiting him from 
transferring or charging it. f 

The explanation to Section 64 undoubtedly implies that a 
priority as against subsequent transferees is established by a claim 
for rateable distribution which is included in the claim for attach- 
ment.” Jt seems to us to follow that one may have a claim for 
rategble distribution without a fresh attachment. As a matter of 
fact even in cases of money decrees it is not always necessary to 
have a fresh attachment. Order 38, Rule 11 refers to one case 
where there need not be an order for attachment after the decree. 

The real point to consider is the proper interpretation of Sec- 
tion 73 of the Code of Civil Procedure under which the court 
below has actéd. That Section requires that before the court has 
received the assets there must have been an application to the court 
for the execution of the decree for the payment of the money 
against the same judgment-debtor which had not been satisfied. 
If such an application has been made it is the duty of the court 
to distribute the assets rateably among all such claimants. The 
only question which we have to consider is whether the application 
of March 15, 1919 can be said to have been an application for the 
execution of the decree within the meaning of Section 73. We _ 
may in this connection point out that the language of this Section 
is not so strict as, for instance, that of Article 182 of the Ljmita- 
tion Act which expressly uses the expression ‘in accordance with 
law’. At the time when the respondent applied, the property 
was already under attachment. In our judgment it was unneces- 
sary for him to ask for a fresh attachment. When he wanted that 
the sale proceeds realised by the court at auction should be distri- 
buted rateably he was by implication asking for the sale of the 
property and for the payment of the money due to him under the 
decree. His application was professedly one for execution of 
the decree and he wanted the realisation of the amount due to 
him in the way which was most practicable at the time. We do 
not think that the mere fact that ke omitted to ask for the attach- 
ment of the property afresh would justify us in saying that he 
had not applied for the execution of his decree. 

- When an application for rateable distribution is maffe after 
an attachment has already taken place, the attachfnent really enures 
for the benefit of all claimants and is as effective as if it had been 
brought about separately by each of them provided of course they 
had before the assets were realised applied for execution of their 
decrees. In such cases it is quite sufficient for them to ask that 
the'sale should take place and the sale proceeds distributed amongst 
them proportionately. As we interpret the application there was 
in substance an implied prayer for the sale of the property and 
rateable distribution. We may point out that Séttion 73 does not 
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require a separate application for rateable distribution and accord- Gm 
ingly there can be no objection to including a prayer for the dis- 3555 
tributign of the assets in the application which is really for exe- — 
cution of the decree itself. saad 
It only remains to refer to the Nagpur case quoted above. Tiori 
It appears that the only application which had been made jn that ‘baw Rar 
case was one asking for rateahje distribution, pure and sinfple, and | ——. 
there was no application even ostensibly under Order 21, Rule 11. sees T 
The learned Judges accordingly held that the application could ¢ 
not be treated as an application for execution and therefore the 
requirements of Section 73 had not in that case been complied 
with. The application before us is of an entirely different nature 
as discussed above. ;, : A 
Even if there were any slight defect or irregularity in the 
form of the application that would not necessarily in every case 
make the application a void one. 
We are also convinced that substantial justice has been done 
in this case and even if we had not taken the view that the court 
below was right, we would ‘have been very loath to interfere in 
revision. 
The next ground urged is that the decree obtained by the 
respondent was a collusive decree and the court below should have 
into that question. We are of opinion, that it would not 
fave been wishin: che pouee of Gus erecting aay @ Gis eo 
this allegation. ‘The respondent holds a decree which has not been 
set aside and in trying to see whether he is entitled to a rateable 
distribution the court could not have started an enquiry into the 
alleged collusion between the parties to it. The respondent is a 
holder of the decree the execution of which has been transferred 
to the court below and that court would not be competent to 
enquire into the validity of the decree on any such ground. 
The application is accordingly dismissed with costs. 


Apped dismissed 
= RAM SARAN DAS (Plaintiff) m 
e versus 1930 > 
PEARAY LAL AnD oTHers (Defendents)* Oct. 4 


Custom—Existence of—Second appeal—W ben High Court will interfere. — 
The question of the existence of custom is substantially a ques- ranum, J. 
tion of fact and the finding is ordinarily binding on the High wan, J. 
Court in second appeal. If the court below approaches the ques- 
tion from a wrong stand-point or throws the burden of proof 
*S, A. 919 of 1928 , 
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on the wrong party or wrongly asyumes a ition to be neces- 
sary, which is not required, the finding may be vitiated.- Simi- 
larly, if it acts upon illegal evidence or acts upon evidence which 
is legally insufficient to show that the custom is general or of 
universal application, the finding may be interfered with. Or 
if in any other way a proposition of law is mixed up with the 
finding, the latter may become a mixed question of fact and law. 
Acts found to be done in pursuance of the alleged custom would 

e be facts, but the conclusion whether the facts found fulfilled 

the requirements of the law may be a question of law. 

SECOND APPEAL from a decree of Banu GmisH Prasan, Sub- 
ordinate Judge of Bareilly, confirming a decree of Panprr SURAJ 
Prasan Dune, Additional Munsif. ` \ 

Kailas Nath Katju and Damodar Das for the appellant. 

G. S. Pathak for the respondents. 

The judgment of the Court was delivered by 


SULAIMAN, J.—This is a second appeal arising out of a suit 
for pre-emption by a Hindu pre-emptor of a house sold which is 
situated in muhalla Kauwa Tola in the city of Bareilly. In the 
plaint the plaintiff alleged that a custom of pre-emption prevailed 
in the entire city of Bareilly and especially in muhalla Azamnagar, 
whereof a number of ‘muhallas’ including Kauwa Tola formed 
part. The existence of the custom of pre-emption was denied by 
the defendants. The court of first instance framed the jssue: 
“Ts there any custom of pre-emption in the muhalla in suit,” and 
found that no such custom was established. In the grounds of 
appeal before the District Judge the plaintiff urged that the find- 
ing of the lower court that the custom of pre-emption “did not 
exist in muhalla Kauwa Tola was erroneous. The learned Judge’s 
judgment also shows that he applied his mind principally to. the 
auestion whether the alleged custom of pre-emption obtaining in 
the said muhalla (Kauwa Tola) did or did-not exist. He agreed 
with the first court and held that it was not established. 


The question of the existence of custom is substantially a 
question of fact, and the finding .would ordinarily be binding on 
us in second appeal. Of course, if the court below has approached 
the question from a wrong stand-point or has thrown the burden 
of proof on the wrong party or has wrongly assumed a cofidition 
to be necessary, which is not required, the finding*may be vitiated. 
Similarly, if it has acted upon illegal evidence or acted upon evi- 
dence which is legally insufficient to show that the custom is ge- 
neral and of universal application, the finding may be interfered 
with. Or if in any other way a proposition of law is mixed up 
with the finding, the latter may become a mixed question of fact 
and law. Acts ‘found to be done in pursuance of the alleged cus- 
tom would be facts, but the conclusion whether the facts found 
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fulfilled the requirements of the law may be a question of law. 


The learned advocate, in this case, urges that the learned Judge 
has approached the question. from a wrong stand-point and has 
erred in law in throwing the burden on the plaintiff to prove the 
existence of the custom in the particular locality, viz., muhalla 
Kauwa Tola, and has ignored the evidence relating to the prevalence 
of such a custom in the surrounding ‘muhallas’. If such were the 
case, the finding would naturally be vitiated and it would*be our 
duty to examine the whole evidence afresh. 5 


It is possible to interpret the judgment of the lower appellate 
court as implying that the evidence of the existence of the cus- 
tom in the surrounding ‘muhallas’ should be altogether ignored 
and that the plaintiff is bound to show instancés of pre-emption 
in that very muhalla. At the same time, it is possible that the 
learned Judge merely meant to hold that such evidence was not 
legally sufficient to establish the custom in the ‘muhalla’ in ques- 
tion. In this state of doubt we think it desirable to briefly exa- 
mine the important pieces of evidence that have been adduced by 
either party: ; 

In favour ‘of the plaintiff there is a judgment of the Agra High 
Court of 1866, in which there was a remark that the custom of 
pre-emption in the town of Bareilly was established. The judg- 
mept does not show that the question whether it applied to ki 
whole town of Bareilly or not was directly in issue. There is a 
similar remark in the judgment of the District Judge of the year 
1914; but that remark also is 2 general observation and there was 
no specific issue as to whether the custom prevailed in the whole 
town of Bareilly. ‘There is also a similar remark in the judgment 
of the first court in a suit which was finally decided by the High 
Court in 1921, which was partially endorsed by the District Judge; 
but the actual finding of the High Court did not turn on the 
existence of such a custom in the whole town of Bareilly. These 
judgments are, to some extent, in favour of the plaintiff, who also 
relies on a sale-deed of 1855, in which there is a mention that the 
vendee, who was a resident of muhalla Azamnagar, known as 
Kauwa Tola, was the pre-emptor. The deed, however, does not 
showewhether the right of pre-emption was based on the existence 
of any custom er of any private contract between the parties. The 
deed is therefore not of much importance. 


As against these we have a judgment of the Subordinate Judge 
of Bareilly of the year 1885 in which the existence of the custom 
of pre-emption in muhalla Kauwa Tola itself was negatived. The 
judgment is in Urdu and is couched in a somewhat vague language. 
- It is possible that the reasoning of the learned Subordinate Judge 
was not perfect, but there can be no, doubt that in that suit the 
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claim of pre-emption brought by a Hindu residemt in muhalla 
Kauwa Tola on the strength of an alleged custom failed. We also 
find that in a judgment of 1927 the District Judge of Bareilly 
held that no such custom of pre-emption prevailed in muhalla 
Kucha Sita Ram situated in the town of Bareilly and adjoining 
Kauwa Tola. The judgments relied upon by the plaintiff with 
regard to ether muhallas also show that their attention was con- 
centrated on the existence or non-existence of such a custom in 
those particular muhallas. 


We must, therefore, accept the finding of both the courts 
below that there is nò universal custom established for the whole 
town of Bareilly. It appears that the custom has been found to 
prevail in some mphallas but not in all. This being so, a muhalla 
is to be taken as a unit. As already pointed out, the frame of 
the issues, the grounds of appeal before the District Judge and 
the way in which the question was approached by him, go to show 
that stress was laid on behalf of the plaintiff on the existence of 
such a custom'in muhalla Kauwa Tola. ‘The evidence on the exis- 
tence of custom in the surrounding muhallas cannot .be of great 
weight when we find that at Jeast in one of the adjoining muhallas, 
namely, muhalla Kucha Sita Ram, it does not prevail. 

“If we confine our attention to the evidence which relates to 
muhalla Kauwa Tola itself, we find that on the one hand there is 
the vague recital in the sale-deed of 1855, and on the other there 
is a judgment of the Subordinate Judge of 1885. The learned 
munsif has also observed that several sale-deeds were written in 
the muhalla but no instance of a claim of pre-emption hag, been 
shown. 

We, therefore, think that even if the finding of the lower 
appellate court were not to be binding on us as a finding of fact, 
we should accept the concurrent conclusions of the two courts. 
The appeal is accordingly dismissed with costs. 

Appeal dismissed 


RANCHHORE and orHers (Defendents) z 
Versus ° z 
BANSIDHAR (Pleintif)* 

Bundelkbend Land Alienation Act, Sec. 16—Simple mortgage by agricul- 
turist—Remedy by sale in execution berred—Immaterial whether - 
mortgages agriculturist or non-sgriculiurist. 

Section 16 of the Bundelkhand Land Alienation Act bars the 
remedy by sale in execution of 2 simple mortgage by an agricul- 
turist in favour either of an agriculturist or of non-agriculturist. 

*S, A. 196 of 1928 
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Ram gabai Singhov. Debi Din, 24 A. L. J. R. 945 and Kelke 
Prasad v. Ajudbia Prasad, [1929] A. L. J. R. 448 referred to. 

SECOND APPEAL from a decree of Banu Sanup Narak, Sub- 
ordinate Judge of Jhansi, modifying a decree of Banu SHEO SHAN- 
KAR Lat, Munsif of Orai. 

Kailas Nath Katju for the appellants, . 

Iqbal Abmad and Shsbbir Hasen for the respondents. , 

The judgment of the Court was delivered by ` 

BENNET, J.—This is a second appeal by three defendants, who 
are transferees from a m . The facts are that on Feb- 
ruary 19, 1926 Mst. Sarawan, the mother and guardian of a minor 
Tunde, executed a simple mortgage deed for Rs.775 in favour of 
the plaintiff Bansidhar. Tunde died when he wis a mingdr and his 
widow, defendant No. 1, Mst. Larhai alias Raja Beti, executed a 
sale deed of her right to redeem in favour of defendants Nos. 2 
to $, the appellants before us. The plaintiff has brought a suit 
to enforce his simple mortgage deed by sale. The court of 
first instance granted a preliminary decree under Order 34, Rule 
4, but stated that a final decree could not be granted because the 
property could not be sold owing to Section 16 of the Bundel- 
khand Land Alienation Act. In First Appeal the lower appellate 
court has ordered that defendants be given six months’ time to pay 
the decretal amount, and if they do not do so within that period, 
the plaintiff will be entitled to recover the money by getting a 
temporary alienation of the mortgaged property from court. 
The only point taken in'second appeal by the transferee-defend- 
ants t that this remedy granted by the lower appellate court is 
opposed to the Bundelkhand Land Alienation Act, and that the 
suit-should have been dismissed because the civil court cannot 
grant any decree or give any direction affecting the landed pro- 
perty. 

The argument in appeal before us is a very simple ane, whe- 
ther Section 16 of the Bundelkhand Land Alienation Act does or 
does not bar the remedy of a simple mortgagee to obtain sale of the 
mortgaged property. We have been referred to the Full Bench 
ruling of Rom Sabai Singh v. Debi Din', in which it was held that 
wheee a simple mortgage has been executed by one member of an 
agricultural tmbe in“ Bundelkhand in favour of another member 
of an agricultural tribe, Section 9 of that Act will not apply. This 
ruling was decided by a majority of two out of three Judges. The 
two Judges in the majority both stated that Section 16 of that 
Act would bar the remedy by sale in execution of the simple mort- 
gage decree. We were also referred to the case of Kalka Prasad v. 
Ajudbia Prasad’. This was a case of a mortgage by conditional 
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sale,.and the remedy granted was foreclogure. Tha? however, has 
no direct bearing on the case before us, which deals with a simple 
mortgage. The learned counsel for the plaintiff invited our atten- 
tion to certain remarks of one of the learned Judges in 1929 A. L. 
J. R- 445 in which he repeated the view which he had held as a 
Judge in the minority in the Full Bench ruling mentioned above. 
The parties in the present case to the mortgage deed are both agri- 
culturists. Some doubt has been raised in argument of the precise 
meaning and intention of various sections of the Bundelkhand 
Land Alienation Act. We consider that the scheme of this Act is 
as follows:—Firstly, in regard to usufructuary mortgages and mort- 
gages by conditional sale made by an agriculturist in favour of 
an agriculturist: No restraint is made on such mortgages by this 
Act. Setondly, in the case of usufructuary mortgage and mort- 
gages by conditional sale made by an agriculturist in favour of a 
non-agriculturist: Section 6 of the Act lays down the restriction 
that the period for which the mortgagee will be entitled to hold 
possession is restricted to 20 years, Thirdly, in the case of simple 
mortgages by an agriculturist in favour either of an agriculturist 
or of non-agriculturist: In both cases Section 16 of the Act bars 
any remedy by sale in execution of a simple mortgage. 

In regard to the view which was urged by the learned counsel 
for the plaintiff-respondents that Section 16 only barred a sale in 
execution in the case in which the mortgagee was a non-agricul- 
turist, we consider that if that had been the intention of the Act, 
then a restriction on this class of mortgage where the mortgagee was 
non-agriculturist would undoubtedly have been entered in, Sec- 
tion 6. The fact that there is no such restriction in Section 6 
leads us to conclude that Section 16 is a perfectly general section 
applying both to agriculturists and to non-agriculturists, who 
are mortgagees on a simple mortgage. 

For these reasons we allow this appeal and we set aside the 
decree of the lower appellate court and we dismiss the suit of the 
plaintiff against the defendants Nos. 2 to 5, appellants before us, 
with costs in court. The only remedy which we grant to the 
plaintiff is a simple money decree. As his suit is within time, the 
due date for payment under the mortgage being Sambat 1920-1923, 
and the suit having been brought in 1926, thesplaintiff therefore is 
entitled to this simple money decree and that money decree will be 
against the assets of Tunde, if any which are in the hands of his 
widow Mst. Larhai defendant No. 1. The costs will also be allowed 
to the plaintiff against these assets on this simple money decree, 
Pendente lite interest and interest till the date of realisation at the 
rate of 6 per cent per annum are allowed. 
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RAM CHARAN (Plaintiff) 


Versus 
BHAIRON anD orHens (Defendents)* 

Transfer of Property Act (IV of 1882), Sec. 123—Gift—Signature of 
attesting witness—Neme of attesting witness signed by torike at the 
request of attesting witness—Signature beld to be good—Tyensfer 

- of Property Act (IV of 1882), Sec. 3, as amended by Act XXVI, 
of 1926—Attestation—Exndorsement ‘by Sub-Registrer under Secs. 58 
and 59, Registration Act—Sigueture of Sub-Registrar and identi- 
fying witnesses—W hether sufficient attestation. 

A signature of an attesting witness to a document is proved to 
have been made if it is shown to have been made at the request of 
the attesting witness by some other person who signed on his behalf 
as attesting witness. Deo Narain Rai v. Kukur Bind, L L. R. 
24 AIL 319 (F.B.) applied. 

The definition of the word “attested” as given in Section 2 of 
the Transfer of Property Amending Act (XXVII of 1926) 
covers the personal acknowledgment from the executant of a 
signature or mark. Consequently the signatures of the registering 

. Officer and of the identifying witnesses affixed to the registration 
endorsement under Sections 58 and 59 of the Registration Act, 
are a sufficient attestation withm the meaning of Section 123 of 
the Transfer of Property Act. 

. Vecrappa Chetty v. Subremeniys Aiyer, L L. R. 52 Mad. 123 
and Buskates Sewak Singh v. Ram Das, 6 A. L. J. R. 737 applied. 

Where a deed of gift showed that it was written by a scribe 
who was dead and it contained signatures of several attesting wit-' 
ħesses stated to be by the pen of the deceased, and one of these 
gave evidence that the attesting witnesses were present when the 
executant executed the deed and that the executant made his sig- 
nature on the deed in his presence and that the attesting witnesses 
made their marks, beld, that the document itself and the evidence 
of the attesting witness showed that the document was properly 
attested by the attesting witnesses. 

APPEAL under Section 10 of the Letters Patent from a judg- 

ment of the Hon’s_z Mr. Justice Boys. 

S. C. Goyel and S. B. L. Gaur for the appellant. 

Peary Lal Banerji for the respondents. 

The judgment of the Court was delivered by 

BENNET, J-—This is a Letters Patent appeal by the plaintiff 

against a judgment of a learned single Judge of this Court dis- 
missing his suit for possession. of a house. The plaintiff Ram 

Charan ølias Ram Das claimed this house partly on the ground 

that he was a son of the last owner Lalai and partly on the basis 

of a deed of gift from Lalai to the plaintiff on November 8, 1908. 

*L. P. A. 188 of 1929 

196 ° 
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The defendants are in possession of the house by virtue of various 
sale-deeds from Mst. Saraswati, sister of Lalai, the last male owner. 
The lower appellate court found that plaintiff had failed to prove 


Ram Cuana® that he was the son of Lalai, but it found that plaintiff was en- 


v. 
BHARoN 


Benast, J. 


titled to the house through the deed of gift from Lalai. 


In second appeal it has been held that that deed of gift is 
invalid as ft has not been proved to hawe been duly attested by two 
witnes&s as required by Section 123 of the Transfer of Property 
Act. In support of this finding, the learned counsel for the de- 
fendants has referred to Parem Hans v. Rendbir Singh’. In that 
case, in reference to a mortgage deed, it was held that a document 
was not shown to be duly attested when one of the two witnesses 
whose names appgared on the document as. attesting witnesses was 
not shown to have been present at execution, and was not shown 
to have authorised the scribe to sign for him or to have signed him- 
self or to have put his mark on the document. In the present case 
the document shows that it was written by a scribe called Durga 
Prasad Pandey who is now proved to be dead. There are the sig- 
natures of a number of attesting witnesses stated in the document 
to be by the pen of Durga Prasad. Of these, one has been called 
Umrao and he has given evidence that the attesting witnesses were 
present when Lalai executed the document. On the document 
appears the signature of Lalai which purports to have been written 
by the pen of Lalai. Umrao states that Lalai made this signatpre 
in his presence, and that the attesting witnesses made their marks. 
In the Full Bench case of Deo Narain v. Kukur Bind” it has been’ 
held that a signature is proved to have been made if it is shown to 
have been made at the request of the person in question by some 
other person who signed on behalf of the first person as executant 
of the document. ‘This we consider will also apply to the signature 
of an attesting witness to a document. Accordingly we consider 
that in the present case the document itself and the evidence of 
Umrao do show -that the document was properly attested by the 
attesting witnesses. The only point which is urged against this 
attestation is that Umrao stated that he and other witnesses had 
made their marks. It is argued that the document does not show 
that there are any marks of attesting witnesses. As the document 
is torn and has a number of holes, it is not possible to say whether 
there are or not such marks on it, but in any case,seven if the do- 
cument were intact and it was clear that there were no such marks, 
we consider that this difference in the statement of witness would 
only be a matter on which the lower appellate court might come 
to a conclusion that the evidence of a witness was not worthy of 
credit. It is for the lower appellate court to come to that con- 
clusion-or not and in the present case it held that the witness is 

LL R 38 All 461-14 A L. J. R. 673. L L R 24 AlL 319. 
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worthy of creflit and that matter is not a matter which may be 
raised again in second appeal. 

Further we may point out the change introduced in law sub- 
sequent to the ruling relied on by the learned counsel for the de- 
fendant, by Section 2 of the Transfer of Property Amending Act, 
‘Act 27 of 1926. This Act has introduced a new definition of the 
word “attested” in Section® 3 of the Transfer of Property Act. 
This definition now covers the personal acknowledgment from the 
executant of a signature or mark. Consequently in Veerappa Chetty 
v. Subremeniya Aliyar? it has been held that the signatures of the 
registering officer and of the identifying witnesses affixed to the 
registration endorsement under Sections 58 and 59 of the Registra- 
tion Act, Act 16 of 1908 are a sufficient attestation within the 
meaning of Section 59 of the Transfer of Property Act. This rul- 
ing of course will also cover a gift attested under Section 123 of 
the Transfer of Property Act. We may also refer to the case of 
Bunkates Sewak Singh v. Ram Das‘ in which it was held that when 
the executant of a mortgage deed acknowledged the execution of 
the deed before witnesses who attested it, there was a sufficient 
compliance with the provisions of Section 59 of the Transfer of 
Property Act. The attestation in question was before the Sub- 
Registrar and the witnesses who attested it were witnesses who iden- 
tified the executant. In the present case there has been a registra- 
tion before the Sub-Registrar and his endorsement shows that there 
was an identification by two witnesses. Those witnesses have not 
in fact been called, but under the amended Section 59 of the Indian 
Evidence Act it is not necessary to call an attesting witness where 
a document has been registered, unless its execution by the person by 
whom it purports to have been executed, is specifically denied. 
There is no such denial here and it is admitted that the executant 
died on November 8, 1908. Accordingly it was not necessary to 
call one of the attesting witnesses and the evidence of the witness 
Umrao is sufficient to prove the execution of the document. We 
may also refer to Section 60, Sub-section 2 of the Indian Registra- 
tion Act which states that the certificate is admissible for the 
purpose of proving that the document has been duly registered and 
that the facts mentioned in ‘the endorsement have occurred, as 
mentioned therein. , 

We consider therefore that for both these reasons in the present 
case there has been sufficient compliance with the particulars of 
the law in regard to attestation. Accordingly we allow this Letters 
Patent appeal and dismiss the appeal of the defendant in this Court 
and restore the judgment of the lower appellate court with -costs 
to plaintiff in both appearances in this Court. 

z Appeal alowed 
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BINDRABAN (Plaintiff) 
versus 
RAJPAT SINGH anp oTHErs (Defendants) * 


Pre-emption Act, Section 4, Sub-section (10)—Sale for over Rs.100 em- 
bodied in compromise decree—No registered instrument—No sale 
within meaning of Sec. 54, Transfer of Property Act. 

A suit for pre-emption was dismissed on the ground that the 
property had been re-sold to the vendors by the vendees before the 
suit was filed. A: subsequent suit, brought by a brother of the 
vendees for cancellation of the re-sale on the ground that the pro- 
perty having being acquired with joint family funds could not 
be re- erred without the consent of all the members, was 
compromised, and a decree passed to the effect that the property 

P should come back to the families of the vendees. ‘Thereupon the 
present suit for pre-emption was filed on the allegation that the 
decree was collusive. It was found that the re-sale was a genuine 
transaction but that the compromise, which was entered into on 
payment of Rs.250 to the vendors, was ‘really a sale for considera- 
tion in the form of a compromise and not a genuine compromise.’ 
Held, that the Transfer of Property Act nowhere speaks of a sale 
of immovable property of the value of Rs.100 and upwards as 
being effected without a registered instrument but by means of a 
compromise decree. Therefore, although the transaction was a 
transfer for pricey it was not effected by a registered instrument 
as required by Section 54 of Transfer of Pro Act. 

Peras Ram v. Neksai, I. L. R. 50 All. 454 relied on. 


SECOND APPEAL from a decree of MAULVI SYED IFPKHAR 
Husam, District Judge of Azamgarh, reversing a decree of BABU 
MatTuuRA Prasan, Munsif of Haveli. 


Narmadeshwar Upadhbiya for the appellant. 
Ambika Prasad Pandey and M. L. Chaturvedi for the respond- 


ents. 
The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for pre-emption. The vendors first sold the property on August 
28, 1923, but before the suit for pre-emption was filed, the vendees 
re-transferred the property to the vendors on, July 24, 1924. * The 
suit for pre-emption was however filed, but w4s dismissed on 
November 10, 1924, on the ground that the property had been 
re-sold. Subsequently a brother of the vendees, who had re-sold 
the property, brought a suit for cancellation of the re-sale on the 
ground that the property had been acquired with joint family 
funds and could not be re-transferred without the consent of ail 
the members, This suit was ultimately compromised on July 8, 

i *S. A. 2059 of 1927 
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1925,and a dectee was passed in terms of this compromise to the 
effect that the p should come back to the families of the 
vendees. Upon this fe plaintiff instituted the present suit for 
pre-emption, alleging that this was in reality a collusive decree, 
and the property had in reality been sold for consideration. The 
findings of the lower appellate court were not satisfactory, and we 
had to send down certain issues for fresh determinatién. The 
findings that are now returned make it quite clear that the re- 
sale of July 24, 1924, was a genuine transaction, but there is also 
the finding that the compromise of July 8, 1925 was ‘really a sale 
for consideration in the form of a compromise, and not a genuine 
compromise’. The learned Judge has further believed the oral 
evidence to the effect that this compromise was gntered into on 
payment of Rs.250 to the vendors. 


His findings therefore amount to this, that it was not merely 
a compromise of the suit for cancellation brought by the brother 
of the vendees, but in reality a consideration of Rs.250 was ac- 
cepted and the property was transferred to the family of the ven- 
dees by the vendors. But it cannot be denied that this was ac- 
quired, not by ‘a registered document, but by means of a com- 
promise decree obtained through a court of law. 


Under Section 11 of the Pre-emption Act a right of pre- 
emption accrues on the sale of a proprietary interest in land. Sec- 
tione4, Sub-section (10) lays down that a sale means a sale as de- 
fined in the Transfer of Property Act of 1882. In Section 54 
of the Transfer of Property Act a sale is a transfer of ownership 
in exchange for a price paid or promised or part paid and part 
promised. Such transfer, in the case of tangible immovable pro- 
perty of the value of one hundred rupees and upwards can be 
made only by a registered instrument. 

On the finding of the District Judge there is no doubt that 
this transaction ‘was a transfer of ownership in exchange for a 
price paid. But the other condition required by the Section, that 
it should be effected by a registered instrument, was wanting. 
The Transfer of Property Act nowhere speaks of a sale of immov- 
able property of the value of Rs.100 and, upwards as being effected 
without a registered instrument but by means of a compromise 
decre. It therefore seems to us that although the transaction 
was a transfer fdr price it was not such a transfer as is referred to 
in Section 54 of the Transfer of Property Act. It was therefore 
not a sale within the meaning of that Section. . 

In a case of genuine compromise a Bench. of this Court in 
Paras Ram v. Neksei', laid down that a sale which is pre-emptible 
must be strictly a sale as defined in the Transfer of Property Act, 
and that a transfer of property effected under a compromise dec- 
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ree of a court cannot be treated as a°sale not pte-empted \under 
any Act. We have pointed out the additional reason that the 
definition of sale in the Transfer of Property Act requires the exis- 
tence of a registered document in case of a transfer of property of 
the value of Rs.100 and upwards. 

We must accordingly hold that the plaintiff has no right to 
pre-empt this property. . 

dn view of the finding that the proceedings in the court were 
of a collusive nature, we direct that parties should bear their own 
costs throughout, 


BARAMDEO PANDEY (Plaintiff) 
: versus 
DEBI DAT SINGH and oTHERS (Defendants) * 

Civil Procedure Code (Act V of 1908), Or. 20, R. 2—Judgment signed 
by retired Judge—Pronounced by bis successor—w hether validly pro- 
nounced. 

The retirement of a District Judge took effect from October 4, 
1927. The judgment was signed on October 9, 1927, and was 
pronounced in Court by the successor of the District Judge on 
October 17, 1927. Held, Order 20, Rule 2 is without qualification 
of the word “predecessor”, and the judgment was validly pro- 
nounced. s 

Chinns Pillet v. Kalimuibu Chetti, Fort Gloster Jute Menufac- 
turing Co. v. Chender Kumer Das, I. L. R. 46 Cal. 979, Lechb- 
mon Prasad v. Rem Kishen, I. L. R. 33 All. 236 and Setyendra 
Nath Roy Chowdbry v. Kastura Kumari Gbatwalin, I. L. R. 35 
Cal. 756 referred to. 

SECOND APPEAL from a decree of A. Hasan Esq., District 
Judge of Azamgarh, reversing a decree of MauLvi IFTIKHAR 
Husain, Subordinate Judge. i 

Narmadeshwar Upadhiya for the appellant. 

Peary Lal Banerji for the respondents. 

The judgment of the Court was delivered by 

Muxerji, J.—This is a second appeal by a plaintiff against a 
decree of the lower appellate court dismissing his suit. There are 
only three grounds of appeal and all are based on the same point 
that the presiding officer had no. jurisdiction to ‘pass a judgment, 
because he had retired from office on October 4, 1927. We are 
not referred to any notice in the Gazette or in the Civil List to 
show the actual date of retirement, but the counsel says that he 
has a letter from the Registrar of this Court to the effect that the 
retirement of the learned District Judge, Chaudhri Abdul Hasan, 
took effect from October 4, 1927. We may, however, point out 

*S. A. 194 of 1928 p 
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that this statement does not show on what date the resignation 
of the District Judge was actually accepted, and in the ordinary 
course it would be accepted at a date long subsequent to October 
4, 1927, the date from which it had retrospective effect. 

The judgment was signed on October 9, 1927, and was pro- 
nounced in court by the successor of the District Judge on Oc- 
tober 17, 1927. The short question before us is whether this 
judgment was validly pronounced under Order 20, Rule 2, which 
states: 


A Judge may pronounce a judgment written but not pronounced 
by his predecessor. 

It was argued for the appellant that when the Judge sib 
wrote the judgment retired, he ceased to be a Jugge at all, and 
therefore that he cannot be considered to be the predecessor of 
the Judge who pronounced the judgment within the meaning 
of Order 20, Rule 2. No definite authority was shown for this 
argument. But reference was made to a number of rulings. In 
Chinnu Pillet v. Kalimuthu Chetti, there was a ruling of a Full 
Bench of the Madras High Court and at page 51 it is stated that 
as one of the five Judges who heard the appeal argued had re- 
signed office, the Chief Justice directed that the Bench which 
would deliver judgment would consist only of the four remain- 
ing Judges. No definite decision was made as to whether the 
judgment of the learned Judge who had resigned was a judgment 
valid in law or not, but at page 57 that judgment is appended and 
it was appended under the orders of the Chief Justice. No au- 
thority for the proposition can be deduced from this ruling. 

A ‘reference was also made to an English ruling, but as it 
was not shown that the rules of the High Court in England are 
similar, we canot say whether anything could be deduced or not 
from this English ruling. 

The appellant further relied on Fort Gloster Jute Manu- 
facturing Co. v. Chander Kumar Des'. In this case there were 
two Subordinate Judges working in the same district and one had 
to go to another district for some days in the month. He wrote 
a judgment which was pronounced during his absence by the 
other Subordinate Judge. Clearly the ihes Subordinate Judge 
was met his successor within the meaning of Order 20, Rule 2, 
and apparently en thi ground the procedure was considered ir- 
regular, but it was held that such an irregularity was not material 
and would not give any right to a court of appeal to reverse the 
decree of the lower court. This is in accordance with Section 99 
of the Civil Procedure Code, which states that no decree shall be 
reversed on account of any error, defect or irregularity in any 
eee the suit, not affecting the merits of the case or the’ 
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jurisdiction of the court. : ‘ 
© The two other rulings may be referred to, one of which is 
Lachbman Prasad v. Ram Kisher*. In this it was laid down that 
where a judgment is written by a Judge, who is transferred, then 
his successor has discretion under Order 20, Rule 2 either to pro- 
mounce the judgment or not to pronounce it and to come to a 
decision’ himself on appeal. 
Another case in point is reported in Satyendra Nath Roy 


Chowdbry v. Kastura Kumari Ghatwalin®, which was a decision ` 


of a Bench of five Judges. In this it was held that a judgment 
may be written by a Judge after he has been transferred or has 
gone on leave and may be pronounced by his successor. We note 
that in that case there was an interval of ten months after the 
Judge had gon@ on leave before he sent the judgment to his suc- 
cessor to pronounce, and it was held that the pronouncing of such 


- a judgment was a correct procedure under Section 199 of the 


former Code of Civil Procedure of 1882, which corresponds to 
Order 20, Rule 2. P 

Some attempt has been made to draw a distinction between 
a judgment written after a Judge had retired and a judgment 
written while a Judge is on leave. .It is true that when a Judge 
is on leave he will on return from leave take over charge again of 
his judicial office, but during the period that he is on leave he does 
not possess any judicial powers or functions or jurisdiction. We 
can see no distinction drawn between a writing of a judgment by 
a Judge who has gone on retirement. In fact if the distinction 
which the learned counsel seeks to draw were drawn, then it would 


-Jead to an absurd conclusion. If it were to be held that a judg- 


ment written on retirement is invalid but a judgment written on 
leave is not invalid, then there might arise a case of a judgment 
written during leave which is held to be valid, but owing to the 
officer subsequently going on retirement and his retirement dat- 
ing back to the commencement of his leave, then the same judg- 
ment ought to be invalid. 

We may note that Rule 2 is without any qualification of the 
word “predecessor”. On the argument of the learned counsel 
for the appellant the word “predecessor” would have to be quali- 
fied by some such phrase as “who is still in service or who is on 
leave or who has been transferred”. As the rule is without any. 
qualification, we consider that there is no authorfty for introduc- 
ing such a qualification into the rule. 

We consider, therefore that the procedure of the lower ap- 
pellate court was perfectly correct. No other ground of appeal 
has been taken in the memorandum. Accordingly we dismiss this 


appeal with costs. i - 
; , ‘Appeal dismissed 
3. LR. 33 AI 236 "LLB. 35 Cal 756 
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MOHAMMAD ISMAIL (Defendant) 
VETSHS 
MATLUB JAN (Pleintiff)* ai 
Civil Procedwre Code, Sec. 11, Expl. 4—Suit for restitution of conjugal 
rights—Decreed in busbend’s fevonr—Subsequent suit by wife for 
dissolution of marriage on the ground that busband was impotent end 
that be bad accused ber of aduliery—Whether second suit berred 
as res judicata. : 
Where in a previous suit for restitution of conjugal rights, which 
was decreed in favour of the husband, the only Mlefence raised was 
` that the husband was impotent and this was decided against 
the answering defendants, but subsequently the wife sued for dis- 
solution of marriage on two grounds:—(1) that the husband was 
impotent; and (2) that he had falsely and publicly accused her of 
adultery, beld, that having regard to the provisions of Expl. 4 
to Section 11 of the Civil Procedure Code, both the questions 
raised by the wife’s suit must be treated as res judicata. The wife 
was bound to raise both these questions by way of defence in the 
previous suit. i 
Husaini Begem v. Rustem Ali Kben, 4 A. L. J. R. 60 relied on. 
„FIRST APPEAL from an order of P. C. PLOWDEN EsQ., District 
Judge of Bareilly. 
Nermadeshwar Upadbya for the appellant. 
Mykbter Abmad for the respondent. 
The judgment of the Court was delivered by 
Muxerji, J.—The question of law that is involved in this ap- 
peal is whether the present suit by the husband is barred as res 
judicata. 


The facts are these. The appellant Mohammad Ismail was 
married to the respondent 'Mst. Matlub Jan on July 26, 1925. 
Shortly after the marriage there was some difference between hus- 
band and wife and the husband instituted a suit on February 26, 
1527, against the wife for restitution of conjugal rights. ‘Too this 
suit the wife’s relations were also parties and there was a prayer 
that those relations should be restrained from interfering with the 
wife coming to the husband. The suit was not defended by the 
wife th some of her relations did defend it. The defence 
raised by these relations was that the husband was impotent. ‘This 
plea was decided against the answering defendants and the suit was 
decreed on April 21, 1927. f 

The present suit was launched in another district on March 
*F. A. F. O. 77 of 1929 
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Gm 23, 1927 by the wife Mst. Matlub Jan against the kusband for dis- 
1930 Solution of the marriage. It was based on two grounds. 
Weak 1. That the husband was impotent; and 2. That the hus- 
Iman, band, on December 12, 1926, falsely charged: the plaintiff in the 
v. presence of many people with having committed adultery and 
Mattu act further on December 23, 4926, he filed a complaint under Sec- 
Msker}i, J. tion 498 Of the Indian Penal Code again alleging that adultery had 
been &éommitted by the plaintiff. 
° In defence, the husband Mohammad Ismail raised the plea of 
res judicata among other pleas. 

The learned Munsif dismissed the suit on the'ground that both 
the questions raised by the suit must be treated as res judicata, hav- 
ing regard to th® provisions of Explanation 4 of Section 11 of the 
Code of Civil Procedure. There was an appeal by the plaintiff 
and the learned District Judge held that although the question of 
the husband’s impotence was res judicata, the question whether the 
husband laid or not false charge of immorality, against the wife 
was not res judicata. ‘The learned Judge accordingly remanded 
the suit to the court of first instance for the trial of other issues. 


The defendant has come up by way of appeal against the or- 
der of remand as the learned counsel’s contention is that the ques- 
tion of the allegation of immorality against the wife was also res 
judicata. _ ar : ` 2 

It appears to us that when the suit for the restitution of con- 
jugal rights was brought, the wife had two answers to the suit, viz., 
the husband was impotent and secondly the husband had publicly 
made a serious charge of immorality against the wife. A 

In Huseini Begam v. Rustam Ali Khan’ it was held that a se- 

. rious charge of immorality brought against a wife was sufficient 
answer to his suit for the restitution of conjugal rights brought 
against the wife by the husband. It is clear therefore that the 
wife, if she had chosen to defend the suit for the restitution of 
conjugal rights, might have raised these two pleas. Now the 
question is whether she ought to have raised those pleas or not. 
In our opinion she was also bound to raise both the pleas in he 
defence. This ‘follows from the language of Explanation 4 a 
Section 11 of the Code of Civil Procedure. That Explanation“runs 

s as follows:— ° 
Any matter which might and ought to have been made a ground 
of defence or attack in such former suit shall be deemed to have 
been a matter directly and substantially in issue in such suit. ' 

Why we say that the pleas now raised in the plaint ought to 
have been made a ground of defence will be clear from a consi- 
deration of the following circumstances. The husband has got a 
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ee in his four for the restitution of conragal rights. The Gm 
wife now wants that thet decree may be nullified because of a isso 
declaration that the marriage between the husband and wife is 
dissolved. If this decree is granted to the wife on grounds Moman 
which existed at the date of the suit instituted for the ¥. 
restitution of conjugal rights by the husband, the result would be Mattos Jan 
that the decree for the restitution of conjugal rights would be Maker}, J. 
entirely nullified. The wife therefore seeks to nullify the decree 

properly passed against ber on grounds which she could have effec- « 

tively taken in defence of the suit for the restitution of conjugal 

rights. If any such defence had been taken by the wife, issues 

would have been framed and both the points would have been 

tried and decided. In view of Explanation 4 of Sgction 11 of the 

Code of Civil Procedure it must now be taken that those two issues 

had been raised and had been decided against the wife. 


. On behalf of the wife it has been contended that even the dis- 
missal of the suit for the restitution of conjugal rights would not 
have granted to the wife the relief which she now seeks. This is 
undoubtedly true. The dismissal of the suit for the restitution of 
conjugal rights would not have, by itself, dissolved the marriage 
that exists between the parties. After the dismissal of the suit for 
the restitution of conjugal rights, the wife would have been obliged 
to bring a suit like the present one, if she was desirous of having 
the marriage dissolved; but in case of the dismissal of the suit for 
the restitution of conjugal rights on the ground that false accu- 
sations of immorality had been brought against the wife, no ques- 
tion ofsres judicata would have arisen in favour of the husband. 
On the other hand the question would have been res judicata in 
favour of the wife and the husband would have been precluded 
from raising the plea that he never brought a false charge of 
immorality against the wife. Whether a second suit is necessary 
or not is not the sole‘criterion for determining the question of res 
judicata. The main question is whether the pleas now raised ought 
to have been raised in the suit of the husband by way of defence. As 
we have already pointed out if we decide that the points of adul- 
tery and false fi pence of immorality are not res judicata, we 
shall be allowing two decrees to come into existence which are 
really i in conflict with each other. 


In our apao the learned District Judge was wrong and 
the decree of the learned Munsif was right. 

We may also point out that the suit by the wife was insti- 
tuted during the pendency of the husband’s suit for the restitution 
of conjugal rights, but the decree in the husband’s suit came in 
existence earlier than the decree in the wife’s. suit, and therefore 
the decree in the husband’s suit operate-as.res judicata, 
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) 
om In the result we allow the appeal, set aside whe order of re- 
1930 mand passed by. the learned District Judge and restore the decree 
of the learned Munsif. Costs in this Court and in the court 
poor below will be paid by the plaintiff Mst. Matlub Jan to Mohammad 
"i Ismail the appellant. 


Meee EN : Appeal allowed 
Maker}, J. . e 
crn, ABDUL SHAKUR KHAN (Plaintiff) 


1930 VETSHS | 
— RAFIQUNNISSA AND OTHERS (Defendants) * 


Abr 4 Civil Procedure Code (Act V of 1908), Sec. 11, and Expl. 4—Sub-mort- 


Moman, J- gage of mortgagee rights in fevour of plaintif —P tifs first suit 

Benner, J. filed as owner of mortgagee rights—Suit dismissed—Subsequent suit 
filed as sub-mortgagee—Second sult under different title om the 
former snit. 


The first defendant purchased the mortgagee rights of an insol- 
vent under a mortgage of 1915, and later made a sub-mortgage of 
the mortgagee rights to the plaintif in 1922. Plaintiff, subse- 
quently, sued as owner of the mortgagee rights under the mort- 
gage of 1915. This suit was dismissed on the ground that the 
plaintiff was not an assignee of the mortgage of 1915 and could 
not sue on the basis of the mortgage of 1915. The present suit 
was filed by the plaintiff on the basis of the sub-mortgage of 4922 
(Schedule I, Appendix D, Form 9). Held, that the present suit 
was under an entirely different title from the former suit and there- 
fore the present plaintiff was not barred by Sec. 11 of the Civil 


Imam Kben v. Ayub Khen, I. L. R. 19 All. 517 doubted and 
Tamix-un-nisse Bibi v. Syed Mubaemmad Husain, I. L. R. 50 All. 
306 distinguished. 

Per BENNET, J.—A plaintiff need not set up in his suit each 
and every title under which he might claim. On the other hand, 
a defendant against whom possession is claimed ought to set up 
each and every ground under which he is entitled to retain pos- 
session. : É 

Per MuUxERJI, J— Where the subject-matter is not identical, Ex- 
planation 4 to Section 11, from the very language used, cannôt 
apply. oe 

APPEAL under Section 10 of the Letter’ Pateat, from a judg- 
ment-of the Hon’BLE Mr. JUSTICE ASHWORTH. 

M. Waliullah and A. P. Pende for the appellant. 

Haribans Sabai for the respondents. 


The following judgments were delivered: — 
Bennet, J. BENNET, J.—This is a Letters Patent appeal by Abdul Shakur 
Khan plaintiff whose’ suit for sale on the basis of a mortgage has 
*L. P. A. 93 of 1929 
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been decreed by the two tower courts but has been dismissed by 
a learned single Judge of this Court. On April 4, 1915, Abdul 
Razzaq executed a simple mortgage in favour of Abdul Haq for 
Rs.150 with one per cent per mensem interest. On June 20, 1921 
the receiver of the estate of Abdul Haq insolvent sold the mort- 
gagee rights to defendant No. 1 Mst. Rafiq-un-nissa. Qn June 
20, 1922 Mst. Rafiq-un-nisga made a sub-mortgage of the mort- 
gagee rights to the plaintiff for Rs.200 at 1-8-0 per cent pew men- 
sem. ° 

In suit No. 207 of 1925, the plaintiff sued as owner of the 
mortgagee rights under the mortgage of April 4, 1915, and based 
his suit on that mortgage. On October 21, 1926 the District 
Judge in first appeal dismissed the suit of the plajntiff on the fol- 
lowing grounds. 

The plaintiff in this case does not care to sue on foot of his 
mortgage and so his suit cannot lie. I therefore find that the suit 
as framed is not maintainable. 

The plaintiff has now brought the present suit in his capacity of 
mortgagee of mortgagee rights under the mortgage of April 4, 
1915. The learned single Judge of this Court has held that the 
present suit of the plaintiff is barred by the rule of res judicata, 
because in his former suit the plaintiff should have made his rights 
as mortgagee of mortgagee rights a ground of attack. He has 
thus applied Explanation 4 of Section 11 of the Code of Civil 
Procedure. against the plaintiff. 

On the other hand it is alleged for the plaintiff that he is 
not barred by the rule of res judicata; because the plaintiff in the 
present suit is not litigating under the same title under which he 
was litigating in the former suit. Section 11 of the Code of Civil 
Procedure applies where the parties are “litigating under the same 


title”. The learned advocate for the respondent alleges, on the - 


other hand, that this matter of litigating under the same title 
must be governed by Explanation 4, and that the plaintiff ought 
to have litigated in his former suit under both titles, both of which 
might have been made grounds of attack. He has referred among 
gther rulings to Imam Kben v. Ayub Khen*. In that case a plaint- 
iff sued as an owner, and it was held that he was not an owner, 
and Ta a subsequent spit the plaintiff sued as a mortgagee. It was 
held that the subsequent suit was barred by the rule of res judicata, 
because he should have sued in his former suit also in his capacity 
of mortgagee. But this decision does not at all consider the point 
raised by the expression “litigating under the same title”, which is 
now contained in Section 11 and was contained in the correspond- 
ing Section 13 of the former Civil Procedure Code. The learned 
counsel for the respondents has further referred to a ruling of 
T *L L R, 19 All 517 - l 
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this Bench in Tamiz-un-nissa Bibi v. Sy¢d Mubemmad Husain®. In 
that case a person called T' had sued for possession of certain pro- 
perty against a person called M. M had two capacities partly as 
a mortgagee and partly as a purchaser of the rights of owner- 
ship. M did not plead in defence his right to remain in possession 
as usufryctuary mortgagee, and the suit was decreed finally against 
M in faveur of T. Subsequently M brought a suit against T for 
possession on the grounds of the usufructuary mortgage in favour 


Bennet, J. Qf M. This Bench held that the subsequent suit was barred by 


Makerji, J. 


the rule of res judicata, because in defence of the suit of T for pos- 
session M should have brought forward in defence each and every 
title under which M was entitled to retain possession. Now the 
present case differs fundamentally from the ruling quoted, because 
in the present case the plaintiff was a plaintiff in both suits and not 
a defendant in the former suit. ~A plaintiff need not set up in his 
suit each and every title under which he might claim. On the 
other hand, a defendant against whom possession is claimed ought 
to set up each and every ground under which he is entitled to re- 
tain possession. Accordingly I consider that no authority has been 
shown for the proposition that the present plaintiff is barred by 
the rule of res judicata. It appears to me that the suit of the pre- 
sent plaintiff under the title of a mortgagee of the mortgagee rights 
under the mortgage of 1915 is a suit under an entirely different 
title from the suit formerly brought by the plaintiff as owner, of 
the mortgagee rights under that mortgage. -Accordingly I consi- 
der that the present plaintiff is not barred by Section 11 of the 
Code of Civil Procedure. No other ground except res judicata has 
been urged against the suit by the plaintiff. Accordingly I would 
allow this Letters Patent appeal with costs and restore the decree of 
the lower appellate court. 
Mouxerji, J—I entirely agree with my learned brother that 
the present appeal must be allowed. 
` The facts are given in the judgment of my learned brother, 
and I need only state them, briefly, for the purpose of my judg- 
ment. ‘To start with, a simple mortgage of a certain property was 
made by one Abdul Razzaq in favour of one Abdul Haq on April) 
4, 1915. A sum of Rs.150 was borrowed for a term of two years, 
and it was to be repaid after two years with interest at 12 per cent 
per annum. Abdul Haq the mortgagee was adjudged an insolvent, 
and the receiver sold all his interest as a mortgagee, in the property, 
to Mst. Rafiq-un-nissa, the defendant No. 1 in the case. She hap- 
pens to be the widow of Abdul Razzaq, but that fact has no 
material bearing on this case. Rafiq- -un-nissa borrowed money from 
the present plaintiff, and she made a sub-mortgage of her interest 
in the property as‘a simple mortgagee, in consideration of a sum 
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of Rs.200 on Jgine 20, 1922. She agreed to pay interest at 18, 
per cent per annum. The plaintiff Abdul Shakur Khan was ad- 
vised to bring a suit for recovery of the money due on the mort- 
gage of April 4, 1915, against those holding the mortgagor’s in- 
terest in the property and also against Rafiq-un-nissa and also 
against a subsequent transferee. This suit was brought as suit 
No. 207 of 1925. The suit was based on the ground that by the 
transfer of June 20, 1922, Abdul Shakur Khan had becomg pos- 


sessed of the self-same interest which had been owned by Abdul, 


Haq under the mortgage of 1915. A defence was raised that the 
document of 1922 did not give the plaintiff a right to maintain 
a suit for sale on foot of the mortgage of April 4, 1915. The 
learned Munsif did not enter into the question seriously. He held 
that either it was an assignment of the mortgag® of 1915, or it 
was a sub-mortgage, and, in either case,. the plaintiff was entitled 
to claim the money which he did claim. Having decided`all other 
points in favour of the plaintiff, he decreed the claim. 

There was an appeal, and the learned appellate Judge came to 
the conclusion that the plaintiff was not an assignee of the mort- 
gage of 1915, and he could not sue on the basis of that mortgage. 
In the result, be dismissed the suit as being not maintainable “as 
framed”. The learned Judge threw out a hint that a proper suit 
to bring was in the form laid down in Schedule 1, Appendix D, 
Form 9 of the Civil Procedure Code. 

The plaintiff Abdul Shakur Khan has now brought a suit in 
the form suggested by the appellate Judge in his judgment of Oc- 
tober 21, 1926. ‘The present suit is based on the sub-mortgage of 
June 20, 1922. Primarily, the plaintiff claimed the money due 
to him on the mortgage of 1922. ‘This is very important to note. 
He does not claim the money which was due to Abdul Haq on 
foot of the mortgage of 1915. ‘This is an essential difference bet- 
ween the first suit and the second suit. ‘Then the plaintiff says that 
if his mortgagor, namely, Rafiq-un-nissa, did not pay the money 
due to him on the mortgage of 1922, the mortgagors of Abdul Haq 
should be directed to pay the money into the court which may be 
found due on foot of the mortgage of April 4, 1915, and, out of 
tRat mortgage money so paid, the plaintiff should be paid what- 
ever may be due to him on foot of the sub-mortgage of June 20, 
1922. ` e ’ ' 

Both the court of first instance and the lower appellate court 
found that there was no flaw in the claim of Abdul Shakur Khan 
and decreed his suit. A learned single Judge of this Court came 


to the conclusion that the suit of -Abdul Shakur Khan was barred” 


by res judicata, having regard to the‘provisions of Explanation 4 
to Section 11 of the Code of Civil Procedure. 
-It has been urged before us that this decision of the learned 
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single Judge is not correct, and I am of opinion tħat this conten- 
tion ought to prevail. oe my 
To start with, Explanation 4 can apply only where the sub- 
ject-matter of the two suits is identical. Explanation 4 runs as 
follows:— 
Any matter which might and ought to have been made 
of defence or attack in such former suit shall be deemed to have 
been a matter directly and substantially in issue in such suit, 


J.e _ For an effectual application of the Explanation, evidently, the 


subject-matter of the suits must be the same, in both the cases; 
only the fresh ground on which the claim or defence is based in 
the second case, has to be different. Where the subject-matter is 
not identical, Explanation 4, from the very language used, cannot 
apply. In this Particular case, although what is claimed is a sum 
of money, it is not the identical sum that is claimed in the two 
suits. The sums are different, they have been calculated different- 
ly, they have been calculated on the basis of different deeds. The 
principal amounts are different. The rates of interest are different 
and other terms of the deed are different. How, then, can it be 
said, that the ground of attack alone is different in the second suit, 
and, otherwise, the claim is the same as the’ claim in suit No. 207 
of 1925? 

It has been urged that because the plaintiff had mentioned in 
suit No. 207 of 1925, the document executed in his favour, dated 
June 20, 1922, therefore it was his duty to have so framed his tase 
as to cover the present claim. It is possible that the plaintiff could 
have combined two alternative cases, when he instituted the suit 
No. 207. of 1925. The procedure probably would have been cum- 
bersome; but I need not express any opinion on that point. ‘The 
question for decision is whether the subject-matter of the two suits 
were identical, and what was claimed in the former suit has been 
claimed in the second suit, only on a different ground; for, that is 
the ground on which the learned single Judge of this Court has 
allowed the defendant’s appeal and dismissed the suit. I have tried 
to show that Explanation 4 does not apply to the circumstances of 
this case. 

As pointed out by my learned brother, the title on which the 
second suit is based is entirely different from the title on which, the 
first suit is based. Further I have pointed ouv that yrhat was claim- 
ed in the former suit is not identical with what is claimed in the 
later suit. In the circumstances the plea of res judicata cannot 
succeed. I would, therefore, agree in allowing the appeal with 
costs. 

By THE CournT—We allow the appeal, set aside the judgment 
of this Court and restore the decree of the lower ‘appellate court. 
The appellant will have his costs at both hearings in this Court. 
Ee Appeal allowed 
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NARAIN PERSHAD AnD oTHERS (Pleintiffs) 
Versus 
NARAIN SINGH AND OTHERS (Defendents)* , 
Mortgage—Subrogetion—Prior «mort gagee’s suit for sale on ‘Lee 
Decree —Puisne mortgagee beld a possessory mortgage—Seme® puisne 
mortgagee also beld a ssmple mortgage for a ssm, which was left with 
bim for payment to prior mortgagee—Puisne mortgagee peys off 
decreta! emount—Puisne mortgagee subrogated to the rights of prior 
mortgagee—Puisne mortgagee must not be taken to bave acted as 
agent of Ror Snr p Relief Act, Sec. 21-A—Mortgagee feis 
to perform bis undertaking to discherge a debt d&e from mortgagor 
—Remedy of mortgagor. N 


The defendant executed a usufructuary mortgage in favour of 
the plaintiffs; and on the same day the defendant executed a 
simple mortgage in favour of a henemider for the plaintiffs for 
a certain amount, which was left with the mortgagee for pay- 
ment to a prior mortgagee. The plaintiffs did not pay the prior 
mortgagee, and the prior mortgagee instituted a suit for sale on 
his mortgage, in which he impleaded the plaintiffs as puime 
mortgagees, obtained a decree, and got the property sold. The 
plaintiffs applied under Order 21, Rule 89 and the sale was set 
aside on their depositing a sum of money, which was consider- 
ably in excess of the sum agreed to be paid to the prior mort- 
gagee. Plaintiffs then sued the defendant to recover the afore- 
said sum (with interest) by enforcement of the mortgage lien 
án favour of the prior mortgagee. There was nothing on the 
record to show that the plaintiffs paid the money in pursuance 
of the contract contained in the simple mortgage. 

Held: (1) that the plaintiffs paid the money to protect their 
interest in the property as usufructuary mortgagee, and had 
acquired the rights of the prior mortgagee on the principle of 
subrogation, and were entitled to sue for the amount claimed. 

(2) That the plaintiffs in depositing the decretal amount must 
not be taken to have acted as agents of the mortgagors, as they 
did not hold in their hands any money belonging to the mort- 
gagor. The contract contained in the simple mortgage was a 

* contract to lend and not a contract of agency. 

Baijwathey. Murlidber, 4 A. L. J. R. 349 distinguisbed. Dalip 
Rai v. Binsik Rei, 6 A. L. J. R. 549, Ibrebim Hussin Kben v. 
Ambika Prasad, 9 A..L. J. R. 332 (P.C.) referred to. 

(3) Where the mortgagee fails to perfarm his undertaking to 
discharge a debt due from the mortgagor, the remedy of the mort- 
gagor lies in a suit for compensation against the defaulting mort- 
gagee and not by specific performance of the agreement. Sec- 

*S, A. 1736 of 1927 
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tion 21-A of Specific Relief Act is clear on ghis point. Phi 
Chend v. Chand Mal, I. L. R. 39 All. 252 followed. 
Principle of subrogation and its limitations discussed. 

SECOND APPEAL from a decree of AGHoRE NATH MUKERJI 
Esq., District Judge of Farrukhabad, affirming the decree of S. 
Mirra Esq., Additional Subordinate Judge of Farrukha 

Kailts Nath Katju for the appellants. ` 

Peery Lal Banerji and Binod Bibari Lal for the respondents. 

The Court delivered the following judgment:— 

This is an appeal from the decree of the learned District Judge 
of Farrukhabad affirming the decree of the Additional Subordinate 
Judge of the same place in a suit for enforcement of a lien. 

Narain Singh, defendant No. 1, owned a zemindari share in 
mauza Mandal Shankarpur, pargana Bhojpur, in the district of 
Farrukhabad. On August 1, 1904 he executed a simple mort- 
gage deed in respect of the bulk of the aforesaid share in favour of 
one Sadho Ram for Rs.500 at a certain rate of interest. 


On January 19, 1912 he executed a simple mortgage deed in 
favour of one Pearey Lal for Rs.1,000 and left the entire sum with 
the mortgagee with the direction that the latter should pay the 
amount to Sadho Ram and redeem his mortgage. On the same 
day, he also executed a deed of usufructuary mortgage in favour 


of the plaintiffs and defendants Nos. 2 to 4 for Rs.5,000 fðr a 
period of 20 years. The property mortgaged by these two do- 
cuments was the entire interest of Narain Singh in Mandal Shan- 
Karpur. Pearey Lal did not pay Sadho Ram and the latter sued 
for enforcement of his mortgage on September 30, 1916 and 
obtained a decree on January 11, 1917. Plaintiffs and defend- 
ants Nos. 2 to 4 were parties to this action. The decree was put 
into execution and the property was purchased at auction by 
Parsotam Singh, defendant No. 7 and three others for Rs.2,900. 
The sale was set aside at the instance of the plaintiffs, who, on 
September 18, 1920, deposited in court Rs.2,925-6-8, which re- 
presented the decretal amount together with the legal penalty at the 
rate of 5 per cent. Plaintiffs claim to recover from Narain Singh 
the aforesaid sum and Rs.1,024-9-4 on account of intere; by 
enforcement of the mortgage lien in favour of Sadho Ram. 

Defendants Nos. 5 and 6 have been impleaded as puisne in- 
cumbrancers of the mortgaged property. 

Narain Singh alone contested the suit. He denied the usu- 
fructuary mortgage set up by the plaintiffs and pleaded that the 
entire consideration had not been paid to him. e main defence 
however was that Pearey Lal was merely a benamidar for the 
plaintiffs under the simple mortgage, dated January 19, 1912, 
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that the plaintiffs had agseed to discharge the mortgage debt of 
Sadho Ram and that as they did not fulfil their obligation. and 
did not pay Sadho Ram till the latter brought a suit on his mort- 
gage, obtained a decree and got the property sold, the plaintiffs 
had no right to sue for the money so paid by them. 

Plaintiffs had denied all knowledge of Sadho Ram’s mort- 
gage. ‘This denial was fooljsh and false. Plaintiffs had also de- 
nied that Pearey Lal was their benamidar under the simple emort- 


gage dated January 19, 1912. o 


"The court of first instance held that the usufructuary mort- 
gage in favour of the plaintiffs was duly executed by Narain Singh 
and that it was supported by consideration. A considerable por- 
tion of the judgment was devoted to the detegmination of the 
question as to whether the plaintiffs were the real mortgagees un- 
der the simple mortgage, dated January 19, 1912. The court 
apparently considered this to be the crucial issue in the case and 


after elaborate reasoning arrived at the conclusion that the plaintiffs . 


were the real mortgagees Pearey Lal being a mere benamidar for 
them. This finding was considered to be decisive as is manifest 
from the following extract:— 

In view of the foregoing findings on issues 6 and 7, the plaint- 
iffs must be taken to have paid what they had taken upon them- 
selves to pay to Sadho Ram in connection with his (Sadho Ram’s) 

e mort In this view of the matter, they cannot recover the 
deel wanes of Sadho Ram, nor have they (plaintiffs) got a 
right to sue. 

It is difficult to follow the reasoning of the learned Additional 
Subordinate Jud The decretal amount was considerably in 
excess of what n plaintiffs had agreed to pay Sadho Ram. In 
paying the decretal amount, the plaintiffs could not be “taken 
to have paid what they had taken upon themselves to pay to 
Sadho Ram”. The assumption of the Subordinate Judge is against 
settled facts and the conclusion is amazing. Assuming that the 
dceretal amount had been paid in fulfilment of the contract with 
the defendant, why were not the plaintiffs entitled to sue for this 
money? No reasons have been given in support of this view, nor 
ùny authorities cited. But the above conclusion having been 
reashed, the Subordinate Judge was justified, consistently with his 
view, in dismissing the suit. The plaintiffs appealed. They im- 
pugned the correctness of this decision and urged that they were 
by the rule of subrogation, clothed with all the rights of Sadho 
Ram. ‘This contention was negatived by the court below, which 
dismissed the appeal and affirmed the decree of the trial Court. 

The oats court appears to have shared the opinion of 
the first court that the question whether Pearey Lal was a bena- 
midar for the plaintiffs was the vital issue in the case. It held 


1580 : HIGH COURT f [1930] 


on the evidence and was justified in so doing that “Pearey Lal was 
the benamidar not only of the plaintiffs but also of their co-mort- 
gagees”. 

It next addressed itself to the question, whether the plaintiffs 
had acquired the rights of Sadho Ram on the principle of subroga- 
tion. The answer was a clear negative. We shall deal with the 
reasons ins support of this view. R 
1° The principle of subrogation, according to the court below 

would be applicable only where a puisne mortgagee pays off a prior 
mortgage in addition to some payment made by him to his mort- 
gagor. The universal rule of subrogation is subject to this excep- 


The restriction imposed by the court below upon the applic- 
ability of the rule does not appear to us to be legitimate. It is a 
matter of common occurrence that the mortgagee is directed by 
the mortgagor to redeem a prior mortgage out of funds left in 


-his hands and when the mortgage is redeemed, he is subrogated 


to the position of the prior mortgagee as the result of an agree- 
ment with either the debtor or tbe creditor. This indeed is one 
of the common instances of conventional subrogation. But as 
was pointed out in a notable decision, Subrogation 

is independent of any mere contractual relations between the parties 

to be affected by it, and is broad enough to cover every instance 

in which one party is required to pay a debt for which snotber 

is primarily enswereble, and which in equity and conscience ought 

to be discharged by the latter, . 
There are certain well-recognised limitations upon the rule of sub- 
rogation and these limitations are founded upon reason and prin- 
ciple. For instance, there is the rule that there cannot be a 
partial subrogation by a partial discharge of a mortgage debt. To 
allow subrogation in such cases would lead to obviously anomalous 
results which need not be enlarged upon. It is therefore settled 
law that subrogation does not take place until the payment of the 
entire debt. Similarly, it is a settled principle that the mortgagor 
discharging a prior debt is not entitled to be subrogated to the 
rights and remedies of his creditor. Only such persons are en- 
titled to the benefit of the rule who discharge a debt for which’ 
they are not primarily liable. The right is denied to the m8rt- 
gagor, because in discharging a prior incumbrance oreated by him- 
self, he merely performs his own obligation to his creditor. Sat 
Narain v. Chaudberi'. It is also clear that under normal condi- 
tions, where the mortgagor employs an agent to clear a prior mort- 
gage, the agent is not entitled to subrogation for the manifest rea- 
son that the agent cannot be clothed with a higher right than his 
principal. : 

114C. L. J. 500 
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It is in eagh case a question of fact whether a payment has Ome 
been made by a person as a mere agent of the mortgagor or on his 1939 
own account for the protection of his interest in the mortga os 


property. Naan 
Again the right is never accorded to a volunteer. The prin- ore 
ARAIN 


ciple underlying legal subrogation is that a person claiming it had Gaon, 
to pay the debt under grave necessity to save himself a lost There 
is authority for the view that persons are not entitled to subroga- . 
tion of any rights, where such alleged rights arise from their own ° 
tortious conduct. Where a rule of equity is sought to be invoked 
the person who invokes it must come into court with clean hands. 

The restriction imposed and the exception grafted upon the 
general rule does not come within the- fold of apy of the cases 
enumerated above. , f 

We haye not the slightest hesitation in laying down the rule 
that subrogation operates for the benefit of a person who being 
himself a creditor discharges the claim of another who has a priority 
over him by reason of antecedence of liens and securities. ‘The 
creditor here is not a stranger or a volunteer and he must be pre- 
sumed to have discharged the incumbrance for safe-guarding his 
own interest. It is a settled rule of law that where a party only 
secondarily liable on an obligation created by his debtor is com- 
pelled to discharge it, he steps into the shoes of the creditor, so 
thateall the rights and remedies which were available to the latter 
are available to him. Guxrdeo Singh v. Chandrika Singh’. 

2. It is next argued that the plaintiffs having undertaken 
to discharge the mortgage of Sadho Ram were not entitled to sub- 
togation for the amount claimed for the following reasons:— 


(a) The money paid to satisfy Sadho Ram’s decree must be 
taken to be money belonging to the mortgagor. (b) The plaintiffs 
in depositing the decretal amount must be taken to have acted as 
agents of Narain Singh (mortgagor). (c) Plaintiffs acted male- 
fide in not paying Rs.1,000 to Sadho Ram. They were legally 
bound to pay the money and the interest on Sadho Ram’s mort- 
gage mounted up as the natural result of breach of engagemen 
amd laches on the part of the plaintiffs. , 

Fhe ‘lower appellate court for its view of law relies upon a 
ruling of Burkity J. iå Baijnath v. Murlidhar’. 

The facts of that case were as follows:—Ghasi Ram had mort- 
gaged his property first to Lakshmi Chand for Rs.500 on May 27, 
1898 and next to Murlidhar on September 14, 1899 for Rs.425. 
On April 14, 1900, he sold his equity of redemption to Baijnath 
for Rs.1,000 and left with the vendee the two. sums of Rs.500 and 
425 to be paid to Lakshmi Chand and Murlidhar respectively. Baij- 


36 CQL J. 611 at 632 ; 54A L J. R 349 
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nath paid off Lakshmi Chand but did,not pay Murlidhar. The 
latter sued on his mortgage. Baijnath contended that he was en- 
titled to priority for having paid the mortgage of Lakshmi Chand. 
Burkitt, J. held that Baijnath 


never got into the position of a person to whom Section 74 of the 
Transfer of Property Act applies He never became a mort- 
gagee of the property. . But he paid that only as agent of 
ehis vendor, the mortgagor, to discharge the debt due to Lakshmi 
Chand by his mortgagor. ‘The money did not come out of the 
appellant’s pocket, but it came from the mortgagor’s. 
This decision was upheld in Letters Patent Appeal No. 29 of 1907, 
decided on January 14, 1908. In reading his conclusion of law, 
Burkitt, J. follows an earlier decision of this Court in re Tufail 
Fatima v. Bitol& in which the prior claim was said to have been 
discharged by the plaintiff “as the mortgagor’s agent”. A similar 
view was taken by Griffin, J. in Dalip Rai v. Binaik Raf. In 
Muhammad Sadiq v. Ghaos Mohammad’, which was followed in 
Makhan v. Nath, the right to subrogation was negatived on the 
ground that the intention of the parties in effecting the sale was 
to wipe off the prior mortgagee. A decision of the Calcutta High 
Court proceeds on much the same lines, Harshyon Chandbari v. 
Shyam Lal. 

It may be remembered that it was obviously of the greatest 
advantage to the purchaser to retain the right of the mortgagee as 
a shield, if not as a weapon of attack and in the absence of any evi- 
dence to the contrary, a party should have been presumed to in- 
tend what was manifestly for his advantage. 


The facts of Beijnath’s case are not parallel to the case now 
before us. Baijnath having purchased the property of Ghasi Ram, 
the purchase money belonged to his vendor. The whole of the 
purchase money having been left in his hands to pay both the prior 
mortgagees, the initial intention was the complete extinction of 
both the mortgages. It would have been monstrous and most in- 
equitable to allow the purchaser to claim priority with reference to 
the mortgage he had paid as against the other mortgagee whom 
he had not paid in clear breach of his contract with his vendor. 
The decision was justified in view of the equities involved in the 
case. puis 

We do not think that it was intended in Batfnath’s case to lay 
down the broad proposition that a puisne mortgagee who had 
undertaken to pay off specific mortgages of prior dates was not 
entitled to the rights of the mortgagees, whom he paid off. If the 
case went to that length, we respectfully differ from that view, as 


tL L R 27 AIL 400 56 A. L. J. R. 549 
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we are clearly gf opinion that such a view is fundamentally op- 
posed to the principle of subrogation which we have discussed at 
some length and is not reconcilable with the pronouncements of 
EI e Ge annie of es seek, in Goku} Das v. 
Puranmal’ and Dinabondbhu v. Jogmuya’. In the latter case, the 
mortgagor took a loan from a certain creditor, paid off two earlier 
mortgages with the money so advanced and executed a ghortgage 
in favour of the creditor, who had advanced the money., The 
Privy Council held and held unhesitatingly—that the subsequent, 
mortgagee whose money was utilised in paying off the prior mort- 
gages was entitled to priority with reference to those mortgages. 
In a more recent case, I[brabim Husain Khen v. Ambika Prasad”, 
when a third mortgagee in pursuance of an agreement with the 
mortgagor, paid off the first mortgage, it was hefd that the third 
mortgagee had acquired priority over the second mortgagee in 
respect of the first mortgage discharged by him. 

In view of the law indicated above, the plaintiffs could not 
be deprived of their right of subrogation in the absence of proof 
of circumstances in supercession of the said right. The judgment 
of the court below proceeds upon a misappreciation of the tenour 
and legal effect of the simple mortgage dated January 19, 1912. 
The contract between the parties was one of loan. The mort- 
gagees broke the contract and did not pay Rs.1,000 to Sadho Ram 

been agreed upon. Where the mortgagees failed to per- 
form their undertaking to discharge a debt due from the mort- 
gagor, the remedy of the mortgagor lay in a suit for compensa- 


tion against the defaulting mortgagees and not by specific per- 
formartce of the agreement. Specific performance cannot be 


compelled, where compensation is the adequate remedy. The pro-. 


vision of Section 21-A of the Specific Relief Act is clear and au- 
thorities are not wanting (vide The South African Territories Co., 
Lid. v. Wellington™, Hukam Singh v. Kbunni Lal and Phul 
Chend v. Chand Mal'*). 


A contract to lend is not the same thing as a contract of 
agency. The mortgagees did not hold in their hands any money 
belonging to the mortgagor. No such money of the mortgagor 
was ever applied towards the discharge of the debt due to Sadho 
Ranft According to the finding of the court below the plaintiffs 
had no intentiom to abide by their contract and the dark mort- 
gage in the name of Pearey Lal was merely a clever move on the 
part of Narain Prasad and Ram Dayal to draw in their coils the 

' poor debt-ridden mortgagor yach a view to divesting him ulti- 


mately of his property. 
*L L R. 10 Cal. 1035 I L R. 29 Cel. 154 
n9 A. L J. R. 332 (P.C) 11898] A. C. 309 
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The mortgagee had some excuse in not carryjng out the con- 
tract, inasmuch as the money left with him was insufficient to satisfy 
the entire claim of Sadho Ram. Sadho Ram has not been examined 
in this case and the court below rightly observes that 

it is impossible to speculate whether he should have accepted 
Rs.1,000 if it was immediately offered to him. 
By a pamial tendor of Sadho Ram’s debt, the plaintiffs would not 
have deen entitled to all the rights and remedies available to Sadho 
e Ram under his mortgage; on the other hand they would have still 
continued liable to Sadho Ram for his unpaid amount. 


There is nothing on the record to show that the plaintiffs paid 
the sum of Rs.2,925-6-8 in pursuance of the contract contained in 
the simple morggage. The findings of the court below on this 
point are inconsistent and illogical. There is the distinct finding 
that the plaintiffs were guilty of breach of contract. It is mani- 
festly clear that the sum deposited in court was considerably in 
excess of the sum agreed to be paid to Sadho Ram. There was no - 
warrant for the assumption that the payment was made in ful- 
filment of the contract with the mortgagor. 

The plaintiffs were impleaded in Sadho Ram’s suit as puisne 
mortgagees, The decree was passed against them and they were 
liable to pay the decretal amount, if the mortgagor failed to pay. 
They paid Rs.2,925-6-8 not from qualms of conscience for the 
non-fulfilment of their obligation to mortgagor but they did so, 
because they intended to protect their interest as usufructuary mort- 
gagees. Narain Singh may possibly have a remedy against the 
plaintiffs for their breach of contract but manifestly he cannot 
resist the present suit. The claim disclosed by the plaintiffs was 

-one for which Narain Singh was primarily liable. The money 
was paid by the plaintiffs “under grave necessity” to protect their 
interest in the property as usufructuary mortgagees. The plaint- 
iffs were therefore subrogated to the right of Sadho Ram. 

We allow the appeal, set aside the decrees of the courts below 
and decree the plaintiffs’ claim with costs throughout. 

Appeal allowed 


GOPI RAI (Applicants 
Versus 
BAIJ NATH RAI anD orHers (Opposite parties)* - 
Succession Act (Act XXXIX of 1925), Sec. 268—Application for pro- 


J. bste—Court bas no power to refer facium of will to arbliration— 


Court itself must be satisfied regarding genuineness of will before 
granting probate. 
*F. A. 102 of 1929 
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ager Medea nes: pe Sunnie ep allow a pu ee 
- _ lating to genuineness of 2 will in a probate proceeding pend 
ing before him to be referred to the arbitration of an arbitrator. 
The order granting probate is a judgment in rem, and so long as it 
is not revoked, is operative against the whole world. Before such 
an order is passed, the court has got to be satisfied in’ its own 
RAON Se Se pene oranan ae ar Pre cnet 


Dee Ai as hee: Nawdu Bai, LL. R 21 Bom 335, 
Manmobini Guba v. Banga Chandra Das, 1. L. R. 31 Cal. 357 and 
Serda Kents Das v. Gobinda Moben Das, 6 L C. 912 followed. 


First APPEAL rate an order of Basu KamesHwarz NATA, 


pira Jud 
ies Sir tag septs Bajpai and G. S. Pathak for the applicant. 
Iqbal Abmad and K. Verma for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by Gopi Rai, one of the ob- 
jectors to an application for the grant of a probate. Baij Nath 
Rai, who claimed to be the executor under a will, dated January 
29, 1928, executed by Nakched Rai, who admittedly died on April 
15; 1928, applied for the grant of probate to him. Notices were 
issued to a lar number of persons, many of whom were benefi- 
ciaries under the alleged will. Three of these persons only entered 
the caveat but ds beneficiaries did not put in an appearance. 

e An application was made on behalf of Baij Nath the appli- 
cant and six other persons to refer the dispute relating to the ge- 
nuineness of this document to an arbitrator. The learned Judge 
allowed this application and referred the matter to arbitration, al- 
though’ the other beneficiaries had not joined in the application. 
The agreement of reference to arbitration permitted the arbitrator 
to import his own personal knowledge and decide the dispute on 
its basis, ‘The arbitrator delivered his award basing his conclusion 
on his personal knowledge also and holding that the will had been 
proved to be a genuine document. Objections were filed to this 
award by some of the objectors, including Gopi Rai, but no objec- 
tion was taken that the reference itself was illegal. The learned 
Judge, after considering the objections on merits, overruled them 
aħd passed a decree in terms of the award. 

“Gopi Rai now appeals from the order granting the probate, 
and on his behakf it is urged that the reference was wholly irre- 
gular and illegal. 

It seems to us that the learned Judge had no jurisdiction to 
allow the dispute relating to the genuineness of a will in a probate 
_ proceeding pending before him to be referred to the arbitration 
of an arbitrator. The order granting probate is a judgment in rem 
and, so, long as it is not revoked, is operative against the whole 
world. Before such an order is passed, the court has got to be satis- 
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fied in its own mind that the will is a genuine dogument and that 
probate ought to be granted. It cannot delegate its proper func- 
tions to a private individual and decide the point through him. 
If such a course were permitted, a door for fraud and collusion 
would be opened which it is against public policy to permit. 
The point is not res integra but is covered by authority. We 
may-refer to the case of Ghella Bhai Atma Ram v. Nandu Bai" 


` in which Farran, C. J. at page 342 temarked that the court had 


no authority to refer the factum of the will to arbitration and 
that clearly it would not refer such a matter in which there were 
beneficiaries interested whose consent had not been obtained, that 
the probate court could not grant probate on the vicarious find- 
ing of an arbitrator but must itself be satisfied by admissible evi- 
dence that the Will was the will of the testator and that the rele- 
vant provisions of the Code of Civil Procedure were not applic- 
able to probate proceedings, and, on the other hand, the provisions 
of the Probate Act preclude the possibility of a Judge referring 
the question of the execution of a will to arbitrator, particularly 
if all the beneficiaries had not appeared before him and consented 
to that course, even which was doubtful. We agree with these 
observations and hold that the District Judge could not act upon 
the award which was the result of a reference to arbitration, with- 
out even the consent of many of the beneficiaries. 

The same principle has been applied to compromises regard- 
ing the genuineness of the will in probate proceedings, vide Men- 
mobini Guba v. Benga Chandra Das’, Sarda Kenta Das v. Gobinda 
Moban Das*. We have, therefore, both on principle and on au- 
thority, no doubt whatsoever in our minds that the ordes of the 
Judge was quite illegal. 

The only point seriously urged on behalf of the respondents 
is that inasmuch as Gopi Rai had himself agreed to the reference 
and never objected to the award on the ground of illegality, he is’ 
estopped from raising this point in appeal. We cannot hold that 
there is any estoppel against Gopi Rai on this question of jurisdic- 
tion. That is a matter which we can take into account only when 
ordering costs. 

We accordingly allow this appeal and setting aside the order 
of the court below granting the probate, send the case back tg that 
court with directions to restore it to its original number on the file 
and dispose of it according to law. ~ 

In view of the fact that this objection has been taken for the 
first time iri appeal before us, we direct that the parties should bear 
the costs of the proceedings incurred so far. 

Appeal allowed 


"I, L R. 21 Bom. 335 "LL R 31 Cal 357 - 
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IMTIAZ BEGAM (Defendant) 
versus 
ABDUL KARIM KHAN ann orHers (Plaintiffs)* 
Mobenmmeden Law—Dower—Widow’s right of retention—Whetbeg it is 
necessary that ber possession should bave originated with the consent, 
express or tmplied, of ber busbend or bis otber beirs. 

Where a Mohammedan widow lawfully and peaceably takes pos- 
session of her husband’s estate without any force or fraud and 
her dower debt remains unpaid in whole or in part, she is entitled 
to retain possession against the other heirs of the husband so long 
as the debt has not been paid by them or has not been satisfied 
out of the usufruct of the property; and in order to entitle her 
to retain possession of the property, it is not necessary that her 
possession should have originated with the consent, express or 
implied, of her husband or her husband’s heirs. 

Remzan Ali Kben v. Asgheri Begem, I. L. R. 32 All 563= 
7 A. L. J. R. 614 followed. Msi. Bebee Bachun v. Shaikh Hs- 
meed Hosein and Mst. Durjabun, 14 Moo. I. A. 377, Meinas Bibi 
v. Chondbri Vakil Abmad, 52 1. A. 145, Ameni Begam v. Md. 
Karim Ullab Kben, I. L. R. 16 AlL 225, Beejw Bee aliss Zulaike 
Bee v. Sued Moorthtys Sabeb, 1. L. R. 43 Mad. 214, Sebebjan Bewa 

° y. Ansernddin, I. L. R. 38 Cal. 475, Amenstunnissa v. Bashirun- 
nissa, I. L. R. 17 AlL 77, Sebur Bibi v. Isma Sheikh, I. L. R. 51 
Cal. 1243 referred to. 

SECOND APPEAL from a decree of P. C. AcarwaL Esq., Sub- 
ordinate Judge of Badaun, reversing a decree of Panvrr PRAN 
Natu Aca, Munsif of Sahaswan. 

Hernendan Prasad for the appellant. 

Akbter Husain Khan for the respondents. 

The judgment of the Court was'delivered by 

SEN, J.—The property in dispute is a zemindari share in mauza 
Naithuwa which originally belonged to Mst. Imtiaz Begam de- 
fendant. She gifted the property to her husband, Muhammad 
Khag, ayd his name was mutated in the revenue record in due 
course. Muhammad Khan died on May 15, 1925. The name 
of Mst. Imtiaz Begam, the widow, was mutated by order of the 
revenue court dated June 7, 1926. 

Plaintiffs as residuary heirs of Muhammad Khan brought the 
suit which has given rise to the present appeal for a declaration 
that they were the owners in possession of 12 out of 16 sihams 
in the zemindari share left by Muhammad Khan. They prayed 

*S. A. 85 of 1928 
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for possession in the alternative. . š 

The defendant denied that the plaintiffs were the residuary 
heirs of her husband and contended that after the death of Mu- 
hammad Khan she had lawfully and peaceably without any force 
or fraud taken possession of the property in lieu of her dower 
debt ang that the plaintiffs were not entitled to recover possession 
of it so long as her claim to dower was not satisfied. 


The court of first instance held that the plaintiffs were the 
*resudiary heirs of Muhammad Khan. The claim, however, was 
dismissed upon the ground that the defendant had obtained pos- 
session of the property lawfully in lieu of her dower debt and 
that she was entitled to retain possession of the said property so 
long as the dower was not satisfied. 


‘There was some controversy as to the amount of dower due 
to defendant. She claimed that her dower was Rs.10,000. The 
plaintiffs alleged that her dower was only Rs.500. The court of 
first instance was inclined to the view that her dower was Rs.10,000, 
but no definite finding was arrived at as regards the amount. 


The lower appellate court has not gone into the question of 
the amount of dower due to the defendant. It affirmed the finding 
of the trial court that the plaintiffs were the residuary heirs of 
Muhammad Khan. It reversed the decision of the trial court upon 
the ground that although the defendant had obtained possession 
of od property in dispute lawfully and peaceably without “any 
force or fraud, she was not entitled to retain possession so as to 
defeat the claim for recovery of the share of the plaintiffs, be- 
cause her possession did not originate from consent on the part of 
the husband or his heirs. 


The defendant contests this finding. The matter is not en- 
tirely free from doubt or difficulty. Under certain circumstances 
a Mohammedan widow has a right to retain possession of the pro- 

_perty left by her husband. This right of retention is not a lien in 
the true sense of the term. Her right to retain and continue in 
possession of the husband’s estate in lieu of her dower is a creature 
of Mohammedan Law and does not in the generality of cases ori- 
ginate from a contract with the husband or with his heirs. ftt 
must be remembered that the widow is not a secured creditorsand, 
as regards the dower which is due to her, she ranks equally and 
rateably with the other creditors of her husband. Her dower is 
not a charge upon the assets left by her husband. 


- Upon the death of the husband succession opens out imme- 
diately to the heirs. 'This succession is not postponed till the debts 
to the creditor have been paid. The heirs of the husband, how- 
ever, are not entitled to recover possession of the property so long 
as the debts have not been paid. Their right to the distributive 
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shares in the aggets of theehusband comes into existence after the 
_ debts have been satisfied. ` 


It is settled law that where a Mohammedan widow lawfully 


and peaceably takes possession of her husband’s estate without re- . 


course either to force or to fraud and her dower in whole or in part 
remains unpaid, she is entitled to retain her possession agginst the 
other heirs of her husband so Jong as the dower has not ‘been paid 
by them or remains unsatisfied out of the usufruct of thè pro- 


perty. k 


There is considerable conflict of judicial opinion on the ques- 
tion whether the widow’s right to retain possession of the property 
is dependent upon her possession originating with the consent ex- 
press or implied of the husband or the husband’sgheirs. 

There is a preponderance of judicial opinion in view of the 
proposition that no such consent is necessary. 

We shall refer only to some of the important cases. In Mst. 
Bebee Bachun v. Sheikh Hamid Hossein Mst. Durjabun', their 
Lordships observed at page 384: 


It is not necessary to say, whether this right of the widow in 
possession is a lien in the strict sense of the term, although no 
doubt the right is so stated in the judgment of the High Court 
in a case of Abmed Hoossein v. Musemmat Khodeja, 10 W. R., C. 
R. 369. Whatever the right may be called, it appears to be 

e founded on the power of the widow, as a creditor for her dower, 
to hold the property of her husband, of which she has lawfully 
and without force or fraud, obtained possession, until her debt 
is satisfied, with the liability of account to those entitled to the 
“property, subject to the claims for the profits received. This 
seems to have been the ground an which the claim of the widow 
to retain possession was put in Amser-xn-nisse v. Moorad-xn-nisse, 
6 Moo. I. A. C. 211. 

Their Lordships endorsed the same view in Maine Bibi v. 
Chaudhri Varil ? 
In Amani Begam v. Mubemmad Karim Ullah Khen®, Burkitt, 
J. held that where a Mohammedan widow was in possession of the 
property of her deceased husband, having obtained such possession 
awfully and without force or fraud, and her dower or any part 
of Tt was due and unpaid, she was entitled as against the other co- 
heirs of her husband to retain possession of such property until 
her dower debt was paid and that it was immaterial to such wi- 
dow’s right to retain possession that such possession was obtained 
- originally without the consent of the other co-heirs. At page 227 
of the report the learned Judge observes as follows:— 

Their possession appears to be perfectly lawful as heiresses of 

114 Moo, L A. C 377 "52 L A. 145 at 150 
"LL R 16 AIL 225 
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their deceased husband according to the Mohammgdan Law, end as 
creditors for their dower. I can find no authority for the pro- 
position that the widow’s possession is unlawful unless she has got 
such possession with the consent of the other co-heirs. 

The same view was emphasised by a Division Bench of this 


Apor Keane Court in Ali Bakhsh v. Allabadad Khan‘. Richards, J. observed: 


Sem, J. 


Iethink that a perusal of the report of the case Mst. Bebee, 
Baechun v. Sheikh Hemid Hossein negatives the assumption that 
. a Mohammedan widow cannot be “lawfully in possession” unless 
by contract with her husband or with the consent of the heirs. I 
do not understand how such a widow can be said to obtain a 
“lien” by contract. If the widow’s right is only by virtue of 
a contract with her husband or with the other heirs, her right 
must be lingited entirely by the terms of the contract. It is not 
a lien. In my opinion where 2 Mohammedan widow entitled to 
dower gets pai and peacefully into possession without fraud, 
she is entitled to retain possession until her dower debt is paid, 
subject to (as their Lordships have laid down) her liability to 
account for the profits received. 


In Remzan Ali Kben v. Asgheri Begam ond Rustam Khon® 
another Division Bench of this Court took the same view: 

It seems to me that the force of authority is in favour of the 
view that a widow, who from the nature of things on the death 
of her husband in many instances finds herself in possession of some, 
if not of the whole, of her husband’s estate, is entitled to hold 
the estate against the other heirs until her claim to dower is satis- 
fied, without being asked to show either consent on their part 
or on that of the deceased husband. 

The latest pronouncement on the same lines was made in Mibars- 
mad Shoaib Khan v. Zaib Jaban Begam®. In this case the rule of ` 
law laid down in the last mentioned case was cited with approval. 
A Full Bench of the Madras High Court has taken the same 
view in Beeju Bee alias Zulaika Bee v. Sued Moorthiya Sabeb™ and 
it has been held that the widow is entitled to retain possession as 
against the other heirs until her dower is satisfied even though 
such possession was not obtained with the consent (express or 
implied) or under an agreement with her husband or his other 
heirs and that such property would not be divided among the heir 
until the dower debt is satisfied. In Sabebjan Bewa v. Ansaruddin? 
Mukerji and Teunon, JJ., after a careful reviéw of,all the authori- 
ties, came to the conclusion that under the Mohammedan Law when 
a widow was in possession of the undistributed property of her 
husband lawfully and without force or fraud and her dower or. 
any part of it was still due and unpaid, she was entitled as against 
the heirs of her husband to retain such possession until her dower 


tL L R 32 ALL 551 "LL R. 32 AIL 563=7 A. L. J. R 614 
*L LB so AlL 423 "L L R 43 Mad. 214 
*L LR. 38 Cal 475 
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debt was satisfied and thgt her possession need not necessarily be 
possession obtained by an agreement with her husband or his heirs. 


There are certain cases on the other side of the line. In Ama- 
nat-un-nissa y. Bashir-un-nissa® and in Mubemmad Karim Ulab 
Kben v. Amani Begam’, Edge, C. J. and Banerji, J. had taken the 
view that the widow was not entitled to retain possession against 
the other heirs of her husband unless she obtained. pogstssion in 
lieu of dower debt after her husband’s death with the congent or 
by the acquiescence of the heirs. The latter of the two decisions 
follows the earlier. In the former decision reference has been made 
to a number of cases. We have examined these cases for ourselves 
and we do not find that they’ support the view which commended 
itself to their Lordships. No original tests have been cited and we 
do not agree with their construction of Mst. Beb¥e Bechun’s case. 


In Sabur Bibi v. Ismail Sheikh’, Rankin and Ghose, JJ. have 
ruled that under the Mohammedan Law the widow has for her 
dower all the rights of an ordinary creditor, and may be given, by 
the consent of her husband or his heirs, a right to the possession of 
the estate until by the rents and profits the debt has been liquidated. 
This view has been founded upon the decision of the Privy Council 
in Bebee Bechun v. Sheikh Hamid Hossein, which has already been 
adverted to and upon the observations of the Judicial Committee 
in Hemira Bibi v. Zubaida Bibi. Jt may be observed with respect 
that the view taken by the learned Judges does not find support 
in the decision of the Privy Council in Bebee Bechun’s case. ‘The 
Privy Council did not lay down the proposition that in order to 
entitle the Mchammedan widow to retain possession of the property 
against the other heirs of the husband, the consent of the husband 
or of his heirs was necessary. In Hamira Bibi’s case their Lordships 
of the Privy Council do make certain observations which support 
the view of the Calcutta High Court: 

But the dower ranks as a debt, and the wife is entitled, along with 
other creditors, to have it satisfied on the death of the husband 
out of his estate. Her right, however, is no greater than that 
of any other unsecured creditor, except that if she lawfully, with 
the express or implied consent of the busbend, or bis other beirs, 
e obtains possession of the whole or part of his estate, to satisfy her 
claim with the rents and issues accruing therefrom, she is entitled 
to retain possesyon until it is satisfied. 
In this appeal, to quote the words of the Privy Council, the sole 
question for determination is whether the defendant Zubaida is 
entitled to an interest or compensation in respect of her dower 
unpaid at the time of Inayatullah’s death. ‘The point as to whether 
the right of the widow to retain and continue in possession the 


*L L R. 17 All 77 PL LR. 17 AlL 93 
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husband’s estate was dependent upon the consent of the husband 
or his other heirs was not the question in issue in the case. It did 
not arise from the pleadings and was not a point in issue in the ori- 
ginal or the appellate courts. Indeed the point was not argued at 
the Bar before their Lordships. We are of opinion, therefore, that 


n Rana the observation of the Judicial Committee referred to above, al- 


Kran 


Sen, J. 


though eytitled to the very greatest weight, ought not to be cons- 
trued literally. The decision of this Court in Remzen Ali Khan 
wv. Asgheri Begam end Rustam Khan was before their Lordships. 
It was referred to in another connection which need not be detailed. 
Their Lordships do not dissent from the view taken in the cases 
which were cited to them. We are clearly of opinion that the 
long string of authorities of this Court for the contrary propo- 
sition are not affected by the observation of the Judicial Com- 
mittee and we are bound to follow the decisions of this Court 
notably in Remzen Ali Khan v. Asgheri Begam and Rustem Khen. 
We are, therefore, of opinion that where a Mohammedan widow 
lawfully and peaceably takes possession of her husband’s estate 
without any force or fraud where her dower debt remains unpaid 
in whole or in part, she is entitled to retain possession against the 
other heirs of the husband so long as the debt has not been paid 
by them or has not been satisfied out of the usufruct of the pro- 
perty, and in order to entitle her to retain possession of the pro- 
perty, it is not necessary that her possession should have originated 
with the consent, express or implied, of her husband or of “hber 
husband’s heirs. 


"The result is that we allow the appeal, set aside the decree of 
the lower appellate court and restore that of the court 6f first 
instance with costs. 

_ Appeal allowed 


NABIDAD KHAN (Plaintiff) 


VETSHS à 
ABDUL RAHMAN (Defendant) * ° 
Contract Act, Sec. 23—Agreement—Withdrawal of criminal complaint, 
object and consideration of —When agreemegt void. 

A having failed to return some gold belonging to plaintiff, the 
latter instituted a criminal complaint and obtained a warrant for 
his apprehension. But the defendant (at whose house the plaint- 
iff intended to effect the arrest of A) executed a bond undertaking 
the liability of A, with the result that plaintiff got his complaint 
dismissed. Plaintiff later instituted a suit for money due on the 
bond executed by the defendant. Held, that the defendant was 

“Civ. Rev. 99 of 1930 
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not intecgsted in anp way with the original liability of A, and 
therefore the defendant must be considered to be a third ; 
SE a a fae the E a ot a 
agreement was the withdrawal of the prosecution, which was op- 
posed to public policy under Sec. 23, Contract Act. Henry 
Williams v. James Beyley, 1 HL L. 200 followed. Onkar Mal v. 
Asbig Ali, 25 A. L. J. R. 495 referred to. è 

Civ REVISION from 4n order of V. MEHTA Esq., Judge of 
the Court of Small Causes of Benares. j 

B. Malik for the applicant. 

Shab Zamir Alam for the opposite party. 

The following judgment was delivered by 

Bane ji, J.—This is a plaintiff’s application an revision against 
the judgment and decree of the Judge of the Small Cause Court 
at Benares dismissing his suit against the opposite party. 

The plaintiff claims Rs.83-14-0 due on a bond of June 29, 
1927, executed by the opposite party in favour of the plaintiff. 
The bond recites payment of cash as consideration. ‘The real facts 
are that not a penny was paid by the plaintiff to the defendant. 
What happened was as follows: One Mohammad Baksh alias 
Mahngo, who is the defendant’s brother’s son-in-law, took some 
gold to make some ornaments for the plaintiff. Mohammad Baksh 

ared the ornaments but they were not satisfactory and he took 

the ornaments to prepare others. The gold of which the 
plaintiff was the owner thus remained with Mohammad Baksh 
until he was traced by the plaintiff to have come to attend a wed- 
ding at the defendant’s house. The plaintiff then instituted a 
criminal complaint against Mohammad Baksh and obtained a 
warrant for his apprehension. It is also proved that the com- 
plaint was sent to the police for investigation. It appears what 
the plaintiff intended to do was to arrest Mohammad Baksh at 
. the house of the defendant while the wedding party was there. 
It appears that the defendants executed the bond and undertook 
the liability of Mohammad Baksh and the plaintiff got his com- 
plaint dismissed. 
© The defendant pleaded that there was no consideration for 
the comtract and that the bond was executed under undue in- 
fluence. It is difficult to say that there was no consideration for 
the bond- and it is difficult to bring the case as one in which the 
contract was entered into by undue influence, bearing in mind 
the definition of “undue influence” as defined by the Indian Con- 
tract Act. : 

That however does not dispose of the case. The plaintiff's 
difficulty is Section 23 of the Indian Contract Act. 


I am of opinion that the plaintiff's suit must fail as the ob- 
200 ` 5 
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ject and consideration of the agreement was the withdrawal of 
the prosecution. The defendant was not interested in any way 
with the original liability of Mohammad Baksh and although that 
point was not pleaded in the court below, the case to my mind 
makes it clear that the case comes within the purview of Henry 
Williams v. James Bayley’. Mr. Malik has referred me to the case 
of Onket Mal v. Ashiq Al? and similar cases. All these are cases 
where ghe agreement had been entered into by the party who was 
personally liable or who was personally interested in the matter. 
In the present case the defendant must be considered to be a third 
party. See also 1930 A. I. R. (p.c.) 100. 


I am therefore of opinion that this revision must fail and I 
dismiss it with cqgts, 
Application dismissed 
11 H. L 200 25 A. L J. R. 495 


MOHAMMAD KHALILUR RAHMAN KHAN (Objector) 
VETSHS 


THE COLLECTOR OF ETAH (Opposite party) * 


Civil Procedure Code, Sec. 38—Execution Court, powers of —Execulion 
of mortgage decree—Objection—Mortgegor ‘incompetent to mort- 
gage under Rule 11, Schedule III, Civil Procedure Code—Mortgage 
and decree void—Wbether such plea can be raised in execution. 

The ancestral property of the predecessor-in-interest of the pre- 
sent appellant was attached in execution of money decrees, and 
the execution proceedings were transferred to the Collector under 
Schedule IN, Civil Procedure Code. Under Rule 7 the Collector 
leased the property for seventeen years, in order to liquidate the 
decrees. While the property was in possession of the lessee, the 
predecessor-in-interest of the present appellant executed a simple 
mortgage. A suit for sale on foot of this mortgage was brought 
and ultimately an ex perte final decree was passed in favour of the 
mortgagee (now represented by the Collector of Etah, the pre- 
sent respondent). Later, on the death of his predecessor-in- 
interest, the present appellant was brought on the record and the 
third application for execution of the mortgage decree wes made 
after the lease executed by the Collectors had expired. In the 
execution department the present appellant objected that under 
Rule 11, Schedule I, Civil Procedure Code bis predecessor-in- 
interest was incompetent to mortgage, and the mortgage was 
void, and therefore the decree under execution was void. Held, 
that the predecessor--in-interest of the present appellant could 
have raised this defence in the mortgage suit, and he not having 
raised this plea, it is not open to the present appellant, after the 

í *E. F. A. 242 of 1929 
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passing of the decree? to raise the plea that no decree should have 
been passed against him. Baellebba Das v. Murat Nerain Singh, 
24 A. L. J. R. 489 followed. 

‘Such property’ in Rule 11 of Schedule I, Civil Procedure 
Code means the judgment-debtor’s property over which the Col- 
lector had power to deal with under the provisions of Schedule II. 

Execurion Firmsr APPEAL fram a decree of Mawtvi SYED 
IeTmxHAr Husar, Subordinate Judge of Etab. ° 

Iqbal Abmad, T. A. K. Sherwani and A. M. Khwaja for thé 
appellant. . 

Uma Shankar Bajpai for the respondent. 

The judgment of the Court was delivered by 

BANERJI, J.—This is a judgment-debtor’s “appeal under the 
following circumstances. One Abdul Jalil Khan, a zemindar of 
Aligarh, in the year 1909 or 1910, borrowed money from various 
people and several decrees for money were passed against him. 
The decrees were simple money decrees, and under the provisions 
of the Code of Civil Procedure, Schedule IN, the property which 
was attached in execution of the decrees being ancestral property, 
the execution proceedings were transferred to the Collector. Un- 
der the provisions of the law, the Collector, on August 29, 1911, 
gave a lease to one Habibur Rahman Khan of the properties of 
Abdul Jalil Khan for a period of seventeen years. 

On September 25, 1914, while the property was in the posses- 
sion of Habibur Rahman Khan under the aforesaid lease, Abdul 
Jalil Khan executed a simple mortgage in favour of Rao Maharaj 
Singh’ (now represented by the Collector of Etah in charge of his 
estate) for a sum of Rs.15,000. A suit for sale on foot of this 
mortgage was filed in the court of the Subordinate Judge on October 
25, 1920. This suit was decreed on March 9, 1921, Le., a preli- 
minary decree for sale was passed by the court on that date and was 
made final on July 29, 1922. 

All the proceedings, viz., the iminary decree and the final 
decree, were passed ex parte after due notice having been served on 
Abdul Jalil Khan. - . 

j 7 Op October 4, 1923 Abdul Jalil Khan died and was succeeded 
by the appellant, Mglvi Mohammad Khalilur Rahman Khan. On 
June 2, 1925 af application for execution was filed by the decree- 
holder and it was sought by that application to bring the legal 
representatives of Abdul Jalil Khan on the record. On July 14, 
1925 the pleader for the decree-holder stated that. the decree- 
holder wanted first to bring the legal representatives of the judg- 
‘ment-debtor on to-the record and then to proceed with the exe- 
cution. Notices therefore were sent to the proposed legal repre- 
sentatives. The notices were returned by the serving officer as 


Jefiis 
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unserved, but no steps having been taken‘to re-servesthe judgment- 
debtor’s heirs, the application was struck off. A second applica-_ 
tion was filed on July 8, 1926 and notice of this application was 
duly served on September 10, 1926 on the appellant, but as steps 
were not taken for execution of the decree the application was 
struck off on September 16, 1926. 

On July 1, 1928 the lease of August 29, 1911 in favour of 
Habiber Rahman Khan came to an end. The application for 
execution out of which the present appeal has arisen is dated 
August 30, 1928 and was presented to the court on September 8, 


"1928. Objections were taken by the appellant Khalilur Rahman 


Khan and two points were raised by him. The first point was 
that the decree which was under execution was void and incapable 
of execution and the second point was that the application for 
execution was barred by time having been filed more than three 
years from the date of the decree—the two intervening applica- 
tions not being applications according to law to take steps-in-aid 
of execution. The learned Subordinate Judge having overruled 
these objections, the judgment-debtor has presented an appeal in 
this Court. 7 

The objections raised in the court below are reiterated before 
us. It is contended by Mr. Iqbal Ahmad, appearing on behalf 
of the appellant, that inasmuch as the mortgage of the property 
in question having been made at a time when the property was 
held under a lease granted by the Collector was not saleable, was 
void, and under the provisions of Paragraph 11 of Schedule W 
of the Code of Civil Procedure the court could not sell the pro- 
perty. Mr. Iqbal Ahmad has referred us to the case of Katwari 
v. Sita Rem Tiwari and on the analogy of that case he has sub- 
mitted that he was entitled to object to the sale under the pro- 
visions of Paragraph 11 of the 3rd Schedule of the Code of Civil 
Procedure. We are of opinion that that case, is clearly distinguish- 
able as the wording of Section 20 of the Tenancy Act prohibits 
any civil court or revenue court from selling an occupancy hold- 
ing. ‘That is not the case here. Under Paragraph 11 it is provided 
that a civil court shall not issue any process against such property 
or part thereof in execution of a decree for payment of money? 
“Such property” in this Paragraph means the judgment-Mebser’s 
property, over which the Collector, as in fhe pgesent case, had 
power to deal with under the provisions of the 3rd Schedule of 
the Code of Civil Procedure. 

It is argued by Mr. Iqbal Ahmad that the prohibition being 
against any process in a decree for the payment of money must 
include the present decree, as all that the decree directs is the sale 
of the property for realization of money decree (Le., not a decree 
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in which the cowrt has ordered the sale of any specific property), 
the sale is prohibited by the words referred to above. 

It is no doubt true that Paragraph 11 prohibits the transfer 
of any property by way of mortgage, but in our opinion the stage 
at which any person entitled to plead that the mortgage was void 
was in the suit. The defendant Abdul Jalil Khan could have 
raised the defence that the mortgage in the suit was void. The 
defendant not having raised this plea, it is not, in our opmion, 
open to the judgment-debtor, after the passing of the decree, to 
raise this plea that no decree should have been passed against him. 
It is what the appellant now seeks to plead, but he cannot be 

itted to do so. In our opinion the point is covered by au- 
thority. See the case of Ballabbs Das v. Murat Narain Singh’. 





(We may mention that the headnote is incorrect). The learned 


Government Advocate has by way of an analogy referred us to 
a case where a defendant could have raised the point that mort- 
gage which was in suit had been imperfectly registered under the 
Registration Act and submits that if the defendant does not choose 
to raise that plea he could not in execution of the decree plead that 
mortgage which was the basis of the claim was a void document 
not having been registered according to the law and that the posi- 
tion of the judgment-debtor in the present case is not different. 

We are therefore of opinion that there is no force in the con- 
tention of the learned advocate for the ap t. As regards the 
point of limitation, we are of opinion that the finding of the learned 
Subordinate Judge is correct. In view of the ruling of this Court 
in the gase of the Kayastha Co., Lid. v. Site Ram? the objections 
raised by the judgment-debtor cannot be maintained now. 

The result therefore is that the appeal fails and is dismissed 
with costs. i 

424 A. L, J. R. 489 11929 A. L J. R. 983 


HARPAL SINGH (Defendant) 
> Fe versus 
~ ° RAM PALTAN SINGH (Plaintiff )* 

Hinds Lew—Hindu female—U sufructuary mort gage—Suit by reversioners 
—Mortgage beld to be for legal necessity—Mort gagee foreclosed right 
to redecws—Female dies—Suit for redemption by reverstoner—W be- 
ther any right to redeem subsisted in the reversioner. 

A Hindu lady made a usufructuary mortgage in favour of the 
appellant. On a suit by the reversioners, the ‘present respondent 
being one of them, it was declared that the mortgage was exe- 
cuted for legal necessity and was binding on them. The mort- 
. *L, P. A. 175 of 1929 


Maks ji, J. 
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gagee brought a suit for foreclosuce against the lady and fore- 
closed the right to redeem the property. On the death of the 
lady, the present respondent (and an assignee of part of the pro- 
perty), brought a suit for redemption. Held, that the lady re- 
presented the entire estate in the foreclosure suit, and she confessed 
judgment honestly, and on the foreclosure decree being made 
nal, the entire interest of the last male owner passed to the pre- 
seit appellant, and there remained nothing to which the present 

e respondent could succeed. 

APPEAL under Section 10 of the Letters Patent from a judg- 

ment of the Hon’BLe MR. JUSTICE SEN. 


Narain Prasad Asthana and B. N. Sabai for the appellant. 
Harnendan Prasad for the respondent. 
The judgment of the Court was delivered by 


Muxerji, J.—The suit out of which this appeal has arisen 
embraces two shares—a two pies share and a three pies share. We 
are concerned only with the two pies share in this appeal. The 
history behind the two pies share is as follows. It was owned 
by one Ram Narain Singh. „On his death, he was succeeded by 
Mst. Sukhrani. She made a usufructuary mortgage by condi- 
tional sale on July 13, 1916, for a sum of nearly Rs.200 in favour 
of Harpal Singh, the appellant before us. ` Two persons, the pre- 
sent respondent Ram Paltan Singh and another who were related 
to Ram Narain Singh as agnates, brought a suit to obtain a dec- 
laration that the mortgage of 1916 made by Mst. Sukhrani was 
not for legal necessity and was not binding on the reversioners 
for the time being. In the relief, however, it appears, they said 
that the deed would not be binding on the ‘plaintiffs’. The re- 
sult of the suit was that the learned Munsif before whom the 
case was, found that the mortgage was supported by legal neces- 
sity. There being no dispute that the present respondent and 
the other man who was the co-plaintiff with Ram Paltan were 
related to Ram Narain as alleged, and there being no dispute as 
to their being presumptive reversioners to the estate, the learned 
Munsif made a decree in the following terms: 

I herewith declare that the plaintiffs will succeed to the p 
perty in dispute after the death of Mst. Sukhrani and that A 
mortgage deed registered on July 13, 1216 is binding on them, 
for it was executed for legal necessity. ° 

After the suit was decided, Harpal, after the expiry of the 
term of mortgage, brought a suit for foreclosure against Mst. 
Sukhrani. Musammat Sukhrani confessed judgment and a pre- 
liminary decree for foreclosure was passed. Then came a final 
decree in favour of Harpal and Harpal was put in possession of - 
the property. Musammat Sukhrani died and thereupon one of 
the two plaintiffs of the suit of 1917, Ram Paltan Singh, with 
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another person te whom Ram Paltan assigned a part of the pro- 
perty in suit, brought the suit out of which the ‘present proceed- 
ings have arisen for redemption of the two pies share against 
Harpal Singh. Harpal Singh’s case was that the mortgage did 
not any longer exist, it having been foreclosed and there could 
be no decree for redemption. ‘ 

. The suit failed in the court of the Munsif and the Subordi- 
nate Judge on appeal, but it succeeded in second appeal. A ledrned 
single Judge of this Court held that the respondent Ram Paltan’s 
right to the property had been declared by the suit of 1917 and 
therefore Ram Paltan was in a position to redeem the property. 

It has been contended on behalf of Harpal that the learned 
Judge omitted to pay proper regard to the fact that before Sukhrani 
died and before Ram Paltan could succeed to Sukhrani, the pro- 
perty had ceased to be the property of Ram Narain Singh, inas- 
much as Harpal had instituted a suit for foreclosure and had fore- 
closed the right to redeem the property. 


In our opinion, this contention is sound and must be given 
effect to. Musammat Sukhrani represented the entire estate when 
the suit for foreclosure was instituted. The decree of 1917 did not 
give Ram Paltan or to his co-plaintiff any present right to the 
property. ‘Therefore Ram Paltan and the other person were not 
necessary parties to the suit of Harpal Singh. Sukhrani, it has 
been*found, confessed judgment honestly and there was no collu- 
sion between her and Harpal. That being the case, on the fore- 
closure decree being made final, the entire interest of Ram Narain 
passed to Harpal. There remained nothing to succeed to and 
therefore the plaintiff had succeeded to nothing. 

The result is that the appeal succeeds. We set aside the judg- 
ment of the learned single Judge of this Court and restore the decree 
of the lower appellate court. 

The appellant will have his costs of both the hearings in this 


Court. 
Appeal allowed 


* SABHA RAM anp oTHERS (Plaintiffs) 
° versus 
KISHAN SINGH (Defendant)* 

Civil Procedure Code, (Act V of 1908), Sec. 60, Cl. (1), Proviso (c)— 
House eee to joint family sold in execution of decree against 
father—Father en agricultwist—No intervention by father at the 
time of attachment—Sons bound by the consequences of ‘execution 
proceedings. ; 


*S. A. 118 of 1928 
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Where a house belonging to a foint Hindus family consisting 
of a father and his minor sons passed out of their hands by sale 
in execution of a decree against the father, who was an agricul- 
turist, there having been no intervention on his part at the time 
when the hous was attached, beld, that the father could not 
challenge the validity of the sale at a later stage by a separate 
action, nor did the sons possess a higher right than the father, 
bécause the debt was binding upon them and they were bound 
by the consequences of the execution proceedings in which the 
father must be deemed to have represented the entire family. 

Lala Rem v. Thakur, 16 A. L. J. R. 691 applied. 


SECOND APPEAL from a decree of Ram Saran Das Eso., Sub- 
ordinate Judge of Meerut, reversing the decree of RANDHIR SINGH 
Esq., First Addstional Munsif of Ghaziabad. 

Shiva Prasad Sinba for the appellants. 

S. M. Husain for the respondents. 


The Court delivered the following judgment:— 

This is an appeal by the plaintiffs and arises out of a suit for a 
declaration that a house and certain zemindari property were not 
attachable in execution of a decree held by Kishan, defendant 
No. 1 against Hari Ram, defendant No. 2, who is the father of 
the plaintiffs. On August 6, 1925 Kishan sued Hari Ram on a 
promissory note, dated April 29, 1923 and obtained a decree against 
him on February 16, 1926. In execution of this decree the pro- 
perties in dispute were attached on June 20, 1926 and eventually 
sold to the decree-holder on November 15, 1926. The judgment- 
debtor did not intervene at any stage of the execution proceedings. 


The present suit was instituted by the minor sons of the judg- 
ment-debtor on November 29, 1926. The court of first instance 
decreed the claim with reference to the house but dismissed the 
claim with reference to the zemindari property. The lower appel- 
late court has reversed the decision of the trial court with reference 
to the house with the result that the plaintiffs’ claim stands dis- 
missed in its entirety. 

The court of first instance definitely came to the conclusion 
that the house belonged to a joint family consisting of Hari ri de 
and his sons and that Hari Ram was an agriculturist and that hi 
chief profession in life was agriculture. Is gave the plaintiffs a 
decree on the ground that they bad a share in the ancestral house 
and that this property was immune from attachment under Sec- 
tion 60, Clause (1), Proviso (c) of Civil Procedure Code. The 
lower appellate court reversed the decision on the ground that it 
had not been proved satisfactorily that the main source of income 
of the plaintiffs was agriculture and that the property having passed 
out of the hands of the family by sale in execution of the decree 
against the father, the sons were not entitled to the protection 
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of Section 60 of the Code of Civil Procedure. 

The finding of the lower appellate court that it has not been 
- established that the main source of the income of the plaintiffs 
was agriculture may be open to criticism. ‘The decree-holder had 
admittéd before the trial Judge that Hari Ram was an agricul- 
turist and that his chief profession in life was agriculture. The 
finding that the house was ancestral had not been impégned in 
appeal. While disagreeing ‘with the lower appellate court gn the 
above paints we are of opinion that we cannot displace the find- 
ing of law “reached by the lower appellate court that where a 
house belonging to an agriculturist passes out of his hands by 
reason of an execution sale, there having been no intervention 
on his part at the time when the house was attached, he cannot 
challenge the validity of the sale at a later stage by a separate 
action. ‘The sons do not possess 2 higher right than the father, 
because the debt was binding upon them and they are bound by 
the consequences of the execution proceedings in which the father 
must be deemed to have represented the entire family consisting 
of himself and his sons. This appears to us to be the natural 
corollary of the decision in Lals Ram v. Thakur Prasad’ by which 
we are bound. 

The result is that we affirm the decisions of the courts below 
and dismiss this appeal with costs. 
` ` 116 A. L J. R 691 


FULL BENCH 
RAM KINKAR RAI AND ANOTHER (Plaintiffs) 


` versus 
TUFANI AHIR anv orsærs (Defendents)* 
Civil Procedtsre Code, Sec. 100—Second appeal—Point of lew not raised 
in lower courts—Whetber can be taken in second appeal. 
° A point not taken in the court below, whether the omission was 


to support his decree by taking the t, will not be permitted 
to be railed, except possibly; (I) i es int may H 
cribed as involving a question of public policy, e.g, (#) involv- 
ing jurisdiction, (b) involving the principle of res judicata, (c) 
where the decision on the point would prevent future litigation. 
In the above instances the point will be allowed, to be argued 
only if it can be decided upan the materials before the court 
and does not involve the tabing of further evidepce or the send- 
i *S..A. 1157 of 1928 / 
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Cam. ing of the case or any issue, back to the lower court, or a deci- 
aa sion of a question of fact; (IT) where the plaintdiscloses no cause 
1239 of action or the written statement no ground of defence. 
Ram Krvxan It is not a ground for permitting a new point to be argued, 
ea merely (1) that it was omitted by oversight in the court below, 
Toria Aum oc (2) that the materials are all on the record and that the 


answer to the point is plain. 
Authorities discussed. > 

SECOND APPEAL from a decree of Banu Kristina Das, Sub- 
*ordinate Judge of Ghazipur, reversing a decree of BABU RIKHESH- 
WARI Prasan, Munsif. f 

The following is the Referring Order:— 

Youne, J.—I think that the preliminary point raised in this appeal 
ought to be decidad by a Bench of three Judges. 

The suit was brought by the plaintiffs on the d that the de- 
fendants were trespassers, and the plaintiffs sou Eare i 
defendants from the plots in question. In the plaint the plaintiffs alleged 
that they had obtained judgment in the revenue court against the de- 
fendants and that in execution of that decree they obtained possession of 
the plots, but that, in spite of their obtaining possession, the defendants 
unlawfully and high-handedly took possession of the plots, and that 
they were, therefore, in possession unlawfully and were trespassers. The 
whole question which was argued both in the trial court and the lower 
appellate court was whether one Chatardhari and Baldeo were joint or 
separate at the time of the death of Baldeo, for it was alleged that the 
widow of Baldeo had granted a lease to the defendants, which it was 
within her power to do, and, therefore, the defendants were not tres- 
passers. The trial court held that Chatardhari and Baldeo were joint 
when Baldeo died and that, therefore, Baldeo’s widow could not, grant 
a valid lease. The lower appellate court held that Chatardhari and 
Baldeo were separate when Baldeo died and that, therefore, Baldeo’s 
widow could grant a lease and that the defendants were, therefore, not 
trespassers and the plaintiff's suit must fail. 

It is now submitted by Dr. Agarwala in second a that even 
taking ss correct which he must do, the findings of the lower appellate 
court, the widow of Baldeo, being one co-sharer, had no power to grant 
a lease of joint land without’ the consent of the other co-sharers. It is 
perfectly. obvious that this is a point of law which has never been taken 
in either: the trial court or the lower appellate court and, indeed, it iy 
admitted'by Dr. Agarwala that this is so, He contends, howevgr: 
the High Court in second appeal should allow him to take this 

e 


now. 


> that 
point 


I have myself held last year in this Court that, in accordance with 
the rule obtining in matters of appeal in England, no appellant should 
be allowed t raise points of law not raised by him in the lower court, 
but that it was open to a respondent to defend his decree by any means 
within his poyer. My impression is that this point has been decided 
by Mr. Justice Boys and myself last year in a two-Judge case. Neither 
counsel for the appellant or respondent in this case, however, can assist 
e 
` 
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in referring me te this partioular case. There was a case of Sheo Deyal ; 
v. Jagennstb, 8 A. L. J. R. 922, in which two Judges of this High Court sae 
held that where a plea which goes to the root of the case was not raised sees 
in the lower court, it might be raised in appeal. This decision would Raw Koran 
cover most points of law which appellants desire to raise. On the other Rar 
hand, two Judges in the case of Balkeren Singh v. Duler! Bai, 24 A. L torini Aum 
J. R. 920, held that “this court sitting either in Letters Patent or in 

second appeal ought not to entertain points which should have been 

alleged in the pleadings and made the subject of an issue and argument . 


court or not. 

M. L. Agerwale for the appellants. 

S. C. Goyel and S. B. L. Gsur for the respondents. 

» The judgment of the Court was delivered by 

Mears, C. J.—This is a Full Bench appointed to consider the Meer, C. 1 
question whether, to use the language of Mr. Justice Young, “a 
point gf law which has never been taken in either the trial court 
or the lower appellate court can be raised in second appeal.” The 
plaintiffs sued eight defendants in ejectment and for damages. 
The defence of the first group of defendants was that they were 
tenants, holding by virtue of an agreement with defendant No. 3, 
a widow by name Mst. Batasi, her husband being by mame Baldeo. 
The second group of defendants were co-sharers who did not join 
in the action. In the year 1926 the defendants had been actually 
ejected from the land in dispute but they subsequently regained 

ion; and the principal point that was discussed before the 

Munsif gnd the lower appellate court was, whether the defendants 
were trespassers—a matter which involved the right of Mst. Batasi 
to grant a lease to defendant No. 1. The munsif on the issue of Š 
jointness or separation held that Baldeo, the husband of Mst. Batasi, 
died as a member of the joint Hindu family, and therefore decreed 
the suit. On appeal Mr. Krishna Das held that Baldeo was se- 
parate from the plaintiffs. He, therefore, dismissed the suit hold- 
ing that Mst. Batasi had power to grarit the lease. Counsel for the 
plaintiffs omitted to raise in their pleading the legal position which 
later in this Court they sought to mise, viz., that even if Baldeo 
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Gv was separate from the plaintiffs Mst. *Batasi could not thereby 
1930  &rant a lease to defendant No. 1, and that in the further alter- 
— ___ native the suit of the plaintiffs ought to have been decreed in part. 

Ram Komar Nor were these alternatives discussed in the lower appellate court. 

s. ` When these points were sought to be taken before Mr. Justice 
Turanı Aum Young, he declined to receive them upon the ground that no ap- 
Meens, C. J. Pellant should be allowed to raise points not taken by him in the 

i . lowerecourts. He noticed, however, that this matter frequently 
earose, and was of opinion that the matter should be authoritatively 
settled. Dr. Agarwala, who appeared on behalf of the plaintiffs, 
called our attention to a number of cases which can be conve- 
niently grouped under five heads:— 
Cases in which the doctrine of res judicata has been allowed 
to be invoked; 


Cases of limitation; 

Cases in which on a study of the pleadings no cause of action 
has been put forward by the plaintiff or defence shown by the 
written statement; 

Jurisdiction; 
and points which the Courts have allowed to be taken upon the 


specific ground that all the material being before the Court, a de- 
cision would result in the saving of further litigation. 


On the question of res judicata he referred us to Md. Ismah v. 
Chbattar Singh’, which is an authority for the proposition that the 
plea of res judicata, though not brought forward either before the 
Munsif or the lower appellate court, can be brought forward for 
the first tıme in second appeal, and must be entertained by the 
Bench who have two courses open to them, either to decide the 
question on the record as it stands, or after a remand upon find- 
ings of fact. Decisions to the same effect are to be found in:— 


Tek Narain Rai v. Dhondh Bahadur Ra, Chhademi Lal ~. 
Shyema Charen’, Bibi Wasilan v. Mir Syed Husain’. 
On the question of limitation we were referred to Bechi v. 
Absanullab’, in which a Full Bench of this Court decided that 
a question of limitation, when it arises upon the facts before "a 
Court, must be heard and determined whether or not it is direttly 
E raised in the pleadings or in the grounds of appeale 
E In Renga Charya v. Guru Reoti Ramen Acharya? the Court 
held that where the facts necessary to support a plea of limitation 
are either admitted or are apparent on the face of the record, the 
High Court will not be justified in refusing to entertain the plea 
even if raised for the first time in second appeal. 


IL L R. 4 All 69 *[1898] A. W. N. 104 
322 I. C, 12 t8 Pat. 107 
° "L L R. 12 AIL 461 *1929 A. L J. B. 229 
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The third ease is that of Mitthu Lal v. Deojit’, in which it 


was held that a plea of limitation can be raised at any moment 
prior to the decision of the appeal. 


On the question as to the duty of the Court when the plaint oo 
discloses no cause of action, we were referred to The Secretary of San: 


State for India in Council v. Sukbdeo?. : 


Cr 


1930 


Rar 


ANI AHIR 


In the case it came to the notice of the Court that the plaint Moers, C. }. 


in the suit disclosed no cause of action against the defendant., 
The Court examined the plaint, upheld that contention and there- 
upon decided that that plea must prevail though taken before the 
second appeal bench for the first time. To the same effect is 
Sheodayal v. Jagernatb’. 

Dr. Agarwala also referred us to the Privye Council case of 
Kemalapat Moti Lal v. The Union Sager Mills Co? In that case 
it was pointed out to their Lordships of the Privy Council that 

` a scheme, which it was essential should have been laid before the 
share-holders for their approval, had by omission not been so laid be- 
fore them. It was “tentatively suggested” in the High Court that 
a decision by the share-holders should precede sanction by the 
Court, but the point was not pressed. When, however, the 
omission was brought to the notice of their Lordships of the Privy 


Council they at once gave effect to it. This is an example of a - 


point taken which involved the jurisdiction of the High Court. 

e On the fifth head, viz., the desirability of allowing a fresh 
point to be taken which, if decided, will prevent further litigation, 
we were referred by Dr. Agarwala to:— 

Ghbater Singh v. Kemal Singh“, Chhote Lal v. Chendra- 
bhan™. Three other cases lying outside these groups to which 
our attention was drawn by counsel for the plaintiffs are:— 

Brij Lal Singh v. Bhawani Singh”, where at page 826 a claim 
was allowed to be amended which enabled the plaintiff-appellants 
to redeem both mortgages, and thereby to save the expenses of a 
fresh suit. It is to be noticed that the Court held that that was 
not an unreasonable application, and it was not objected to by the 
advocate for the respondents. 


* Dr. Agarwala concluded his argument by very properly pre- 
semting’ to us two cases which were contrary to the contention 
that he was urgjng:*- 


Kanbia v. Mabin Lal* and Balkaran v. Dulari Bai. 
In the latter case the Court said: i ; 
We have repeatedly stated in this Court that lower appellate 


T25 A. L. J. R 580 a 'L L. R. 21 AIL 341 
*s A L J. R 922 31929 A. L. J. R. 1289 
Ty, L R. 35 AIL 201 EFL L R, 45 AIL 59 
37 A L J. R. 821 “EL R. 10 AIL 495 
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courts and this Court, sitting either in Letters Patent or in se- 
cond appeal, ought not to entertain points which should have 
been alleged in the pleadings and made the subject of an issue 
and of argument and of decision by the trial court and also stand 
in the grounds of appeal clearly and directly. The trial Judge 
does not have an opportunity of giving a decision upon a point 
such as this and it is not fair to a lower court to upset an appeal 
on ù ground never submitted to it 


Th answer to these authorities Mr. Gour referred us to many 


‘cases of which these are the principal,—they are in addition to the 


last two cases cited by Dr. Agarwala:— 


Partap v. Rom Sewak", Jai Ram Das vw. Rejnerain'', Sadho 
Kandu v. Mst. Jhinka Kuer®, Iqbal Haider Khan v. Mt. Wasi 
Fatima Bibi'*®, Subramaniam Pattar v. Kizhakkera Uthamenthil 
Raman”, Girish Chandra Choudhary v. Gopal Chandra Poddar™ 
and Balkeran Singh v. Dulari Bei”. 


Further he contended that before the points which Dr. Agar- 
wala sought to raise in second appeal could be decided, it would 
be necessary to send down issues, inasmuch as the defendants’ case 
would be that Mst. Batasi was in exclusive possession of the pro- 
perty which was the subject of the lease, and that that was a mat- 
ter which could only be decided by evidence as to whether there 
was a private arrangement by which co-sharers were entitled to 
have exclusive possession over certain particular agreed portions of 
property. 

The question, then, for decision is, should the raising of a 
new point ever be permitted, and if the answer is in the affirmative, 
then in what circumstances? The question is really analogous 
to that dealt with in O. 41, R. 2, which lays down that 

the appellant shall not, except by leave of the Court, urge or be 
heard in support of any ground of objection not set forth in the 
memorandum of appeal; and the appellate court in deciding the 
appeal, shall not be confined to the grounds of objection set forth 
in the memorandum of appeal or taken by the leave of the Court 
under this rule. 

From all the very numerous cases to which we have referred, 
and many others, we deduce the following principles, which wẹ 
approve:— b œ 

A point not taken in the court below, whether the omission 
was by the appellant in that court or whether” the respondent 
failed to support his decree by taking the point, will not be per- 
mitted to be raised, except possibly, I. Where the point may be 
described as involving a question of public policy, e.g., 


(1) involving jurisdiction, 


*96 L C 304 720 A L J. R 777 
11929 A. L R. AIL 456 PL L. R. 45 AlL 53 
1922 A. L R, Med.) 519 m1925 A. L R. (Cal) 1184 
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(2) involving the principle of res judicata cn. 
(3) where the decision of the point would prevent future 1950 
litigation. ee 

In the above instances the point will be allowed to be argued = Rar 


only if it can be decided upon the materials before the Court and 


ww 
does not involve the taking of further evidence or the sending pidge 
of the case, or any issue, baek to the lower court, or a d&cision of Merens, C. J. 


a question of fact. IL Where the plaint discloses no cattse of 
action or the written statement no ground of defence. it e 

It is not a ground for permitting a new point to be argued, 
merely 

(1) that it was omitted by oversight in the court below, or 

(2) that the materials are all on the recdtd and that the 
answer to the point is plain. 

In this connection the principles enunciated by their Lord- 
ships of the Privy Council in Manindra Chandra Nendi v. Durga 
Prasad Singh™ are of interest. Their Lordships said: 

In the absence of any excepticnal conditions, it was not open 
to the appellant to raise a fresh point in appeal, an issue which 
had not been raised before the Subordinate Judge or the High 
Court and might then have been raised in a convenient form and 
at an opportune time, and that there was no valid reason in the 
present case for departing from the established practice of the 

e Privy Council. 

A reference to the authorities given above shows the uniform- 
ity with which courts in India have in fact refused to allow new 
Points to be raised in second appeal, when they lie outside the area 
of the special classes we have mentioned. 

It will be noticed that we have excluded limitation from the 
type of cases in which the new point can, under certain conditions, 
be entertained. We have done this because we are of opinion 
that when next it is sought in this Court to put forward a plea 
of limitation which was not argued in the lower court, the decision 
of Bechi v. Absan Ullah (supra) will have to be considered and 
contrasted with that of Baldeo Prasad v. Sukbdeo Prasad (unre- 
parted) F. A. F. O. No. 143 of 1927, decided on March 7, 1929. 
An. guthgritative decision can then be given on this point. 

We therefore dismiss the appeal with costs. 


"Is AL J. R 432 


Appeal dismissed 
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Cm © RATI SINGH AND ANOTHER (Defendants) 
1930 VETSHS re 
= i DAMODAR LAL (Plaintiff) * 
Aprl 17 Landlord tnd tenent—Tenant cannot build bouse on the site of a chapper. 
Mae ] e A tenant is not entitled to build a house on the site of a chappar. 
Banner, J.° Ghorey v. Skib Lal, 18 A. L. J. R. 781 referred to. 
APPEAL under Section 10. of the Letters Patent, from a judg- 
ment of the Hon’sLe Mr. JUSTICE ASHWORTH. 
M. L. Agarwala for the appellants. 
Mushtaq Abmad for the respondent. 
The judgm&nt of the Court was delivered by 
aaah J. BENNET, J.—This is a Letters Patent appeal by two defendants 
against a judgment of a learned single Judge of this Court grant- 
ing the plaintiff zamindar an injunction to prevent the defendants 
from building on a certain plot of land in the village site and to 
remove any buildings made by them. ‘The facts as found by the 
lower appellate court are that there was formerly on the site of the 
building in question a chhappar, that is, a thatched structure, and 
that previously to that the site contained an open space. The 
lower appellate court considered that the rule governing this suit 
was as follows:— 

The site of house B in this case forms part of an ahata Which 
must be considered to be a part of the abadi. The zamindar has 
no reason to complain if a house is built by the occupiers of the 
ahata on a portion of it. . 

: In other words, the lower appellate court considers that if 
land in an abadi adjoins a house and is considered to be the ahata 
or yard of that house, then the tenant residing in the house has 
a right to make a building on that ground. The learned counsel 
for the appellants refers to Ghorey v. Shib Lal as authority for this 
proposition, but that ruling merely says that a tenant is entitled 
to build a pucca house on the site of a kuchcha house. In the 
present case the finding of fact is that formerly there was only a 
chhappar, and that that chhappar had not been there for the sta- 
tutory period of twelve years. We consider that a tengnt is fot 
entitled to build a house on the site of a chhappar. The chhéppar 
$ in question was burnt down, and no question is before us of the 
. right to retain the chhappar. In any case the chhappar had not 
been there for the statutory period. Accordingly we consider 
the judgment of the learned single Judge is correct and we dismiss 

this Letters Patent appeal with costs. 
Appeal dismissed 

*L. P. A. 159 of 1929 
118 A. L. J. R. 781 i 
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Adverse Somsa AIde periods of, rere under diferent rights—Whsther a person fs 
entitled to edd the “period of bis possession as wsafructuery mortgages to the period of bh 
poisson ax vendes from mortgagor. 

It is permissible for a person claiming adverse possession to edd the period of his posdtesion 
as usufroctuary mortgagee to the period of his possession as a vendee from his usufroctuary 
mortgagor. g 

Praman Soran p. BARUMAL 

c ATR dreih of GOSH 04S of ebe taleni lalo haibi eaaa, bror 
and recites -bimself es oaae ia leases—No clear denial of title prove. 

A Mohammedan died a comber of co-heirs and oaly ones of the heirs remained in 
‘possession of the property, and his wes the only nams recorded in the Government papers and 


to ouster, and the possession could not be adverse. 


Wet anonsi toh! to bold property witout payment of rent i 
See Lend Revenue Act, Sec. 111 a : we 


JaHanpap Kuan y. AnDUL GHaron Kaan ‘ey a ae 
Thes ‘ceased ‘bevessoied or turiad- Tile to: which posis iani 
A died loaving certain property to his wife B, who, by adverse possession,- got absolute pro- 
prietary interest in it. Subsequently B gifted her property to her daughter C and alo got 
mugtion of names effected in her favour. On B’s death C became the sole het 
in possesion her death. An heir of C’s husband having claimed the property on the 
groun® that it was C’s stridhan, beld, that from B’s death, C’s possesion was that 
daughtar:earirled ee ce ber deceased mother a eddhin and -tieretoro on on C’s death, the 
property would not go. ber own heirs but to tho legal here of B who was tho last 


ee eee 


Dsonzyati Urana ø. Raw Boanos PANDE 


Advocate—Profertiond misconduct, chergs of Procedure face cases of—Cherse mas bea 
formulsted—And proved. 


| 


1420 


1456 
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practitioner hes been guilty of fraudulent or grossly improper conduct in the discharge of hus 
professional duty. An enquiry in « case of profesional muconduct should proceed on formulated 
charges afid the evidenco should be carefully taken end judged, according the ordinary 
standards of proof. In order to found a charge based on the allegation that the advocate 
concerned had sent 2 notice on behalf of hus client which was prejudicial to the interests of the 
latter, it must be shown first that the advocate knew the rights of parties end that his client 
did not know them or did*noc intelligently or deliberately realise them, and secondly that the 
notice was in fact prejudicial to the interests of the client. 

T. C A. Amampatwan v. THE Jopaus or THe Hiem Court oF Jupicaruan at MADRAS 


Advocate and client—Compiomise—Advocete, exthority of—Implied exthority—Civé Procedure 
Code, Or. XXITI, Raley ` 

The power to promise £ suit is inherent in the position of an advocate of s High Court 
in India. Such authority is implied in the interests of the client to give tho fullest beneficial 
affect to hif employment of the advocate, but the implied authority can always be counter- 
manded by the express directions of the client. No advocate has actual authority to settle a 
caso against the express instructions of his client. If he considers such instructions contrary 
to the interests of his chent, his remedy is to return his brief, 

In English Law the courts have refused to enforce the agreement of compromise where it 
has been established that the legal adviser had, in fact, no ectual authority to settle, or acted 
under some serious misunderstandiftg so that to allow the other party to act upon en ostennble 
authority would be to impose upon the court an exercise of junsdiction which would, in fact, 
work substantial injustice. Quwaeeres.—Whether in view of the language of Order XXII, Rulo 3 
of the Code of Civil Procedure the rule in India is different. 

Sourpnpaa Narn Mirza v. Samari Tarusara Das 


Age—Medical evidence maceriein—Benrht of doubt to go fo accused. 
See Penal Code, Sec. 366-A r 


Allahabad High Court Rules, Chep. 111, R. 6C, Para 2—Rules ultra vires of High Cowrt 

See Civil Procedure Code, Sec. 122 3 ; s% ie k 

Chapter 21, R. 20—Case remanded for triel de novo—Only one set of 
costs taxed for the proceedings before eud after remend. : 

Under Chapter 21, Rule 20, the party entitled under a decree or an order to pey costs 

in mit by another party ehall not be entitled to any larger allowance for legal practitioner's fees 


in the suit, including all proceedings in the execution of the original decree, than the fees pro? 


vided m Rule 22. As the rule stands the parties are entitled to only one set of costs an account 
of both the hearings in the court below, vix, that before and efter the remand. 


BanspHax y. Soray Prasan SINGH 


Arbitration—Arbitretlon cleass—No piovisions es to what is pons to beppen tf ome of? the 
arbitrators dad or declined to act—Cleuse deemed, to include the sppotutment of a fresh 
arbitrator. E 

See Arbitration 


————Amard—No indication that i was only 6 preliminary io a fma! decislon—Lsabilities 
tudiceted but exact sum to be paid mot specihied—Plaintifi instituted sult to set aside ewerd— 
Later a ‘final ewerd? made spectfyong the swm to be peld—Decree passed iw terms of tha final 

- eward—Whether suit premeture—Whether decree operated as res judicata—Arbitretrom clause 
—No provision ss to what is going to happen if one of the arbitrators died or declrmed to act 
—Clanse deemed to include the appoentment of a fresh arbitrator m those ctrcwestences. 


o 
by him. The plaintiffs instituted a suit to st aside the award. Some months later the 


‘arbitrator proceeded to make a “final award” directing the plantiffs to pay ẹ specified sum to 
tHe defendants. This “final award” was put before the Dmtrict Judge and a decree was mado 
in terms of the award. Held, (1) that the plaintiffs were jusufied in instituting, the suit, and 
the subsequent conduct of the arbitrator could not vitate the euit already instituted: (2) That 
the decree of the District Judge would not operate as res fudscate—if the very bess of the 
arbitrator's award be taken away, the whole structure would also fall. 
When an arbitration clause ran as follows:—“It is further agreed 
clear days . efter being -requested by letter addressed to his or their usual place of 


g 
i 
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Arbitration Act of 1899, Sec. 9(b)—Appotutment of more then one erbitrator—Necessity of 
abpolating « convenrr—Ax arbitrator's fallere to attend on dete fixed. 


See Arbitration @ict, Sec. 14 ° 


er. p= Arini oust bait to be ariii Sf the ciiu 
of the perty appointing bin—Whether emounts to legal smisconduct—Arbitration Act of 1899, 
Sec. 9(b)—Appotatment of more then one abitrefor—Necessity of appointing a comvensr— 
` arbitrators failure to attend on date fxed—Efect of —W ben one erbttrator woald suffice. 
De en ee se ee ee ee 
becomes a Judge in the case and is bound to act impartially and with scrupulous regard 
ends of Nice “Tis thedl in as ose cuander hirosl wie che Lice: tf the Cow of 
party 2 appointing him, nor is sudh perty to be deemed as his client. * He should refrain 


such 
office, which it should be mentioned, carries emoluments, Eech 
arbitrator doing his utmost, in utter disregard of propriety and sense of proportion, to try to 
further the interests of the party nominating him, amounts not merely to a misconduct in the 
legal or technical sense but is grossly improper and inconsistent with the arbitrators’ plein duty 


cumstances, be construed as amounting to refusal to act as arbitrator, in which case the party 
nominating him world be called upon to appaint another arbitrator; and if he fals to do so with- 
in certain time, only one arbitratoc would suffice under Sec. 9(5) of the Arbitration Act af 1899. 


Gajanan Srra Raw v. Poot CHap FatrsH CHAND 


Arbitrator—Privete sud secret enquiries by—Miscondact. 

Unless expressly authorized to do so, an arbitrator cannot be allowed to make private 
enquiries and allow himself to be influenced by evidence which either party has no opportunity 
to check or meet. 

Brarra Ray Konosr Lat v. Jacesran Dayar 


Arms Act of 1878, Sec. 4—"Ameasunttion”, meening af Pomii of thatabbes? without license 
—Corsviction ander Sec. 19 (f)—Unsastatnable, 

The definition of “ammunition” ss given in Sec. 4 of the Arms Act includes only such ex- 
plosive or fulminating material as could be used for any military purpose or in particular for 
fire-armssor torpedon or war-rockem or for mining or blaring. Pattakhes ere not “sammuni- 
tion” within the meaning of the Act and therefore a conviction under Sec. 19(f) of the 
Arms Act, for possession of such patakhss without license, cannot be sustained. 

Krirar ULrLan Kean v., Kme-Emrnror 


Arms Rules and Orders (1924), Rule 35—Smith posing aras for arpoi of sebar siib 
owt license—Time of posesion høemaisriel—Conviciion bed. 

A person who repairs arms and is in possesion of guns made over to him for repsics 
cannot be convicted of an offence of being in possesion of arms without a license. The length 
of time during which his possesion thereof is justified depends upon the circumstances of 
each case, 

Mou v. Kmaæ-Ewrmor 

Ber Councils Act (XXXVII of 1926), Sec. 9, Rale 1P (a) Vahl precthiag at 
Admere—Not entitled to be enrolled as advocate of Allabsbad High Comrt—Ajmere comrts— 
Notersboriheate to High Court—Regulation IX of 1926, Sec. 3(2)—Provisions of. 


Broadly speaking the courts at Ajmere are not subordinate to the Allahabad High Court. 
The clause “pracsed in one or more of the courts subordinate to the Allahabad High 


Court” as used in the rules framed under Section 9 of the Indian Bar Councils Act (XXXVII 
of 1926) means “practised in one of the courts in this province.” 

The mere fact thet the Ajmere court might have power to deal with a legel practitioner 
and did not choose ‘to exercise that power, would in no way prevent this court, if it thought 
fit, taking ection against thet logal practitioner if he wes on the rolls of this Court as a vakil 
or es an advocate. 

The fact that an income-tex officer must refer a arising in Ajmere to the Allahabad 
High Court'or the fact that the repealed Press Act, I of 1910 provided in certain cares for 
the High Court considering the propriety of am order of Government forfeiting a press in 
Ajmere, can have no bearing an the question whether the courts of Ajmere are subordinate 
to the Court & not. 

Whero applicant, efter taking his LIB. degree at Lucknow University and getting him- 
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self enrolled as vakil of the Allahabad High Court, went to Ajmere and practised there after 
enrolling himself as vakil under Regulation IX of 1926, and subsequently he applied for en- 
rolment as edvocate of the High Court by virtue of R. 1, prpvizo (e) of §c- 9 of the Bar 
Councils Act (XXXVII of 1926), beld, that his application could not be accepted, 

A Varo. or Buawar—In the matisr of os we ERA, 3 T 
Bundelkhand Land Alienation Act, Sec. 16—Simple mortgage by agriculinrii—Remedy by 
o sale tw execution bairsd—immaisria! whether mortgeces agiiculisiist or won-agriculiurts:, 

Section 16 of the Bundelkhand Land Alienation Act bars the remedy by salo in execution 

of a simple mortgage by an agnculturist in favour either of an agriculturist or of non- 
agriculturist. P i 


839 


RANCHEORE y. DANIDHAR sre ss dele: te as a J: 1558 
Casto Disabilities Removal Act (XXI of 1850), Sec. 1—Appltes only to conveii—Noi to 
bis deiceagenis—Mobemmeden Lew—Iaheritence—Hindu no berr. 
Whon once a person has changed his religion and changed his personal law, thet lew 
will govern the rights of succession of his children. Act XXI of 1850 (Caste Disabilrtics 
Remoral Act) only appli to protect the actual person who either renounces his religion or 
has been excluded from the communion of sny religion or has been deprived of caste It is 
intended to protect such e person from losing any property or succeeding as an herr. Under 
the Mohammedan Law no Hindu cen succeed ss an heir to a deceased Mohammedan. 
Mrraxn Sem SincH v. Mao Hasaw KAAN be i > . 1257 
Charitable and Religious Trusts Act, Sec. 6—Reguler sult filed—Order for accounts fo 
whole period of trustesshtp justified. . 


See Civil Procedure Code, Sec. 92 i Sa a oe A ; 1291 
Civil Procedure Code (Act V of 1908), Sec. 2(3) read wib Sec. 146—Decres-bolder— 
Interpretation of. 
Ses Civil Procedure Code, Or. XXI, R, 1, Or. XXI, R. 53(3) sa wet 945 


————See, 2(12)—Messs profts—Correct test of axessment—User of property by prudent 
man. 


The correct measure of meme profits undar Section 2(12) of the Code of Civil Proce 
dure is not what the plaintiff has lost by his exclusioc, but what the defendant has or might 
reasonably have made by his wrongful possession. Where the defendants cultivated indigo on 
the lands wrongfully in their possession for their speciat purposes and it was proved that the 

. ordinary prudent agriculcurist would have grown more profitable crops thereon, beld, thet the 
defendants were liable to pay memo profits, es if such profitable crops had been raised by then 
Harry Keson Gray vy. Boacu Mun a >a è a i 
——Sec. 10—Scope and applicability of. 

Ses Agra Tenancy Act, Sec. 271, Sub-cl. 2 ae ʻi ji : 284 
————Sec. 11—Dectslon bebind the back of judgment-debtor withost wotice to bie im sot 
res judicate—Lsmltetsow Act, Sec. 3—Execution court bound to determine question of limitation. 

A matter decided behind the back of the judgment-debtor without notico to him may 
well have been decided in accordance with lew, but it cannot be held to be res fudicats, 

By Sec. 3 Limitation Act any court having an application for execution made to it must 
see mois determine the question of limitation. 


128 


Noor Munasosap v. Marxon Kean Faraz Kuan ‘ a8 ae ay . 1400 
Sec, 11—Decrers passed without jurkdiction—Cawnot operate ax res judicata. 
See Pensions Act, Secs. 4 and 11 . 1326 


———— See. 11—Ferst sh is Massif; Conrt—Salt wadervelued—Second suit in Subordinghe 
Judges Court—Sust correctly valued end within the cognizance of the Subordinate Jadge— 
Second sust wot berred by res fudicats—Civil Procedure Code, Sec. 11—Res judicate—Tirle set 
ap m previous sust differing from ttle set wp in subsequent salt. 

Where the valuation of the present suit was found to be correct and was rightly i ituted? 
in the Court of the Subordinate Judge, and the former suit hed been uadervalued and instituted 
ity the Court of the Munsif, beld, that the former suit did not operate as rẹ judicets. 

In the first suit the plaintiff claimed a certain property on the death of the widow u a 
TevePrlaner to the estate and the suit wes dismissed on the ground that the widow was 
abeclute owner. In the second suit the plaintiff claimed the property as one of heirs 
the widow. Held, that in the scond suit the plaintiff wes not litigating under the same title. 

Hazan San v. Jeronna Since A ne m ies ms a .. 1254 

See. 11—Previons Higatson—Ber of res judicate—Whether created by is subsequent sust 
—Fiudrag om kius te previons sult uscestery for decidos of cese. g 

Certain property, consisting of groves and bamboo clumps, was mortgaged in 1863 by 
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of plaintifs. Defendant claimed to be owner of half the mangos tree but the defence was 
that at most defendant had acquired mortgages rights by his purchase and thet the particular 
court 


tree was not included in the mortgage to defendant. The first 
thet defendant was owner of half the mangos tree. On appeal by plaintiff’ 


in 
the mangoe tree. Plaintiffs having subsequently obtained a decree for redemption of 
mortgage of 1863, beld: that the decision of the appellate court in 
which was neccesary in the opinion of that court for the decimon of that 
ses sudicate. 

Kasra Br v. Bagar Houn bs fs AA a ; : : 
—— Se. 11—Rea judicate—Objection by jadgmont-debtor to eftechuep! ander Sec. 60, 
C. P. C. dismsed—Property sold—Stbsequent sult by judguentdebtor’s sons os the gros 
that property ancestral is noš attachable. s 

See Civil Procedure Code, Sec. 60 AA : 5 ; : . E 
——— See. 11—Res judicata—Title set ap te pievions sust difering from title set wp in subse- 
quent sei. x i 

Ses Civil Procedure Code, Sec. 11 ; = 5 ‘is 5 si 
————Sec. 11—Rales concersing res judicata—Section wot exbeustive. 

Section 11 of the Code of Civil Procedure ia not exhsustiy as to the rules concerning 
res judicata. On the death of a Hindu widow a claimant to her estate 
administration. His right was disputed by a rival claimant w. i 
by the petitioner. The court found ig favour of the petitioner and 
tion to him. Held, in a subsequent suit between the parties, that the decision es to the re- 
lationship was res judicata. 

Karmapa Dz y. Dwiyarapa Das io. oo A id : As i 
——__—-$ec. 11, end Expl, 4—Sab-morigage of mortgagee rights in favour of plauttf—Plautif’s 
first sali filed as owner of mortgagor righir—Stit Wireissed—Subsequent sult filed es Sub- 


& 


aE 
3 
: 


I, 
suit was entirely different title from the former suit and there- 
the present plaintiff was not barred by Sec. 11 of the Civil Procedure Code. 
A pleinti 


Per Moxey, J.—Where the subject-matter is not identical, Explanation 4 to Section 11, 
from the'very language used, cannot apply. 
———Sec. 11, Expl. 4—Suit for restituilow of comjuged righi:—Decrerd in husband's fevour 
—Subequent mit by wife for disolation of merriege on the gromad thet busbexd was sm- 
potent end that be bed accused ber of Wbetber scond seii berred ai: res judicacs: 


and gubliclf eccused her of adultery, beld, that having regard to the to 
Section 11 of the Civil Procedure Code, both the questions raised by the wife's suit must be 
treated as res judscateg ‘The°wife was bound to raio both these questions by way of defence 
in the previous suit. 

Mowasowap Imam v. Mattos Jan Si res ven x LG . 
——See. 15—Jurhdiction—Subject-meatisr of mi wot exceeding pecuwlery jurisdiction of 
munsif{—Case beard by Sabordimate Judge—When pleint should wot be returned for presentation 


juridiction of the munsif, and en order by the Subordinate Judge returning the int for 
presentation to the proper court, after the entire cose hed been heard by him, was an im- 
proper order. e 
v 
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——See. 17—Property utuated partly in Brith Indie end partly outstde—No juttsdiction 
to pess decree regarding property sinated outside British Indie—Limitstion Act, Art. 132— 
No period fixed for peyment mm mortgage deed—Mosry dors mot become dug tll demand for 
payment is made by the mortgagee and 1s refused by the mortgagor. 


If mortgaged property is situated withm the jurisdiction of different courts, a suit for 
foreclosure or sale of the mortgaged property may be instituted under Section 17 of the Code 
of Civil Procedure in any court in British India within the local limits of whose jurisdiction 
any portion of the property is situated. But this Section does not authorise any civil court 
in British India to pass a decree in regard to any property situated outside British India, 

Where no spectfig time is fixed in the deed for payment of the mortgage money, money 
does not become doe, within the meaning of Arc. 132 of Limitation Act,~nor does the 
cause of action arise until demand is made by the mortgagee for the payment of the mortgage 
money and is refed by the mortgagor. 


NoxAntH Bauwant Natu v SHRI SATCHIDANAND Vipya NARASINET BHaraTI Swami 
Guru SHar SarcHANAND VipyasHANKan BHARTI, SWAMI NATH SANKESHIWAR 


———Sec. 35—Effect of —High Cosrfs power to order comnsel to pey personally costs of 
epplicetion or sust. ` i 
See Legal Practitioners Act (XVIII of 1879) and Ber Councils Act (XXXVII of 1926) 


————Sec. 35-A—Order to pay qosts can be passed against next friend of minor. 


What is awarded under Section 35-A of the Civil Procedure Code is “costs” and nothing 
but costs although those costs are to be awarded by way of compensation and the order to pay 
it is covered by Section 35 itself and therefore an arder under Section 35-A can be pened 
against the next friend of a minor. 

Raykuman v. Mancan Rar 


—— Ser. 38 —Execution Court, powers of—Executioa of mortgage deciee—Objectton—Mort- 
gegor “incompetent to mortgage ander Rale 11, Schedule UI, Civil Procedure Code—Mortgage 
end decree voldg—Whether such ples cen be rened in execution. 


The ancestral property of the predecessor-in-interest of the present appellant was attached 
in execution of money decrees, and the execution proceedings were transferred to the Collector 
under Schedule DI, Cıvıl Procedure Code, Under Rule 7 the Collector leased the property 
for seventeen years, in order to liquidate the decrees. While the property was in possesion of 
the lessee, the predecessor-in-interest of the present appellant executed a simple mortgage. A 
suit for sale on foot of this mortgage was brought and ultimately an ex porte final decree wes 
pemed ın favour of the mortgagee (now represented by the Collector of Etah, the present 
respondent). Later, on the death of his predecessor-in-nterest, the present appellant was 
brought on the record and the third application for execution of the mortgage decree wes 
made after the lease executed by the Collector had expired. In the execution department the 
present appellant objected that under Rule 11, Schedule I, Cin! Procedure Code hi® pre- 
decessor-in-interest was incompetent to mortgage, and the mortgage was void, and therefore 
the decree under execution was void. Held, that the predecemor-in-interest of the present 
appellant could have raised this defence in the mortgage suit, and he not having raised this 
plea, it is not open to the present appellant, after the pasnng of the decree, to raise the plea 
that no decree should have been passed against him. 

‘Such property, in Rule 11 of Schedule Il, Civil Procedure Code means the judgment- 
debtor’s property over which the Collector had power to deal with under the provisions of 
Schedule IIL 

Monwamacan KuaLnur Ranan Kran v. Tus CoLLecror or Eran 


———Sec. 47—Execntion Court, powers of—Judgmentdebtor puts ap peremosnut tiile— 
Executson Court cannot determine the question. 

A pune mortgagee brought a suit for sale on his mortgage and impleaded the prior mort- 
gages as subsequent transferees or mere ettaching creditors, The prior mortgagess up 
their prior clams and issues were framed ss to the priority of the two mortgages. Yodng 
this suit, decrees were obtained, on the basis of the prior mortgages*and the properties were 
purchased at suction by a prior mortgagee, who transferred them to anoth@r prior mortgagee 
(predecessor-in-interest of the present appellant). No materials were however placed before 
the tourt trying the puisne mortgagee’s suit to establisk the priority of the two mortgages and 
the High Court ultimately decreed the suit and the decree contained a recital that the two 
mortgages shell have no priority. The puisne mortgagee applied for execution of his decree 
and the present appellant objected that she had a paramount claim. 

Held: (1) that the present appellant asa representative of the prior mortgagees who were 
Parties to the surt brought by the puiens mortgagee cannot now go behind the decree in the 
execution department. It was the duty of her predecessors to raiso such a plea in the mit itself 
which they faled to do. 

e (2) That the execution court cannot go behind the decree and allow the {rdgment-debtor 
to put up e paramount title in the execution department. 
: Samat: + Sanu Nanp Komore r: ‘i 
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—— Sec. 47—Order passed under Sec. 47 must fulfil requirements of decree es defined im 
Sec. 2 in order to emount to a decree. 


Every order passeg by an executéon court in the course of proceedings under Sec. 47 of the 
Civil Procedure Code does not necessarily amount to a decrees so as to be apposlable Section 
47 must be read with the definition of “decree” in Sec. 2. The mere determination of a 
question would not be sufficient but thet determination must amount to the formal expression 
BE an ddjadicanion. which, so. far at reese the Court: erpieing at. comclusrely-determunes the 
rights of the parties with regard to tho matters ın 


and there ought to be rateable reduction in the decretal amount, and the objgcfion of the judg- 
ment-debtor was not disposed of by tle court conclusively as it 
market-yalus of the different portions of the property and to fix the le 
item, beld, that the order was ın the nature of en interlocutory order and did not amownt to 
a decree. 

Mor: CuHann y. Manann Prasan 


— ec. 47—Waqf of mortgaged property Gu baoi afir fuel deen for sale os 
foot of mortgage obtained by mortgegeo—Applicetion for execution—Bensfcleries under wegf 
wot to be tmpleedsd—Ltustation Act, Sec. 22(1) end (2)—Tiensferea pendente lite acquires 
interesi comfsctimg with rights of decres-bolder—Sterting point of lguitation. 

Where a waqf was executed by the mortgagor of his property without the permission of the 
court, subsequent to the final decree, obtained by the mortgagee for sale on foot of his mort- 
pave beld, that the wack d not affect the rights of the decres-holders to obtain a sale of the 


or proceedings should be deemed to have been instituted or taken against him only 
he was imploaded as a party. 
‘ ZsHURUL Hasan v. Banari Naran ` 
—Sec, 60—Property of agriculturiss\—Not tiebabli te psica hu of E decreed Bro- 
cedure Code, Sec. 11—Rew judicate—Objecton by P agra to attachment nader Sec. 
60, C. P. C. dismissed—Property sold—Subsequent suit judgmenttebtors som om the 
grozal that property ancestral and wot attachable. 
The provisions of Sec. 60 of the Civil Procedure Code are imperative snd prohibit the 
attachment and sale of the property of an agriculturist in execution of a decree. 


ee te a ee 
Amal Swan v. Khatan Soan 2 


—— See, 60, Cl. (1), Proviso (c)—Hoase belongist to jolnt family old fe: execution. of 


decree aganst father—Pather an agriculiurnst—No tutervention by father at the time of attach-“ 


meni—Sons bownd by the consequences of executton proceedings. 
Where a house belonging to a joint Hindu family consisting of a father and hs minor 
ee ee who wes an 
agriculturst, there having bem no intervention on the part at the time when the house wes 
attached, beld, that the father could not challenge the validity of the sale at a later stage by a 
action, nor did the sons possess a higher right than the father, because the debt was 
ppop iem dnd they were bound by che consequences of. tha execution proceedings in 
the father more bo deme o have precited the entie femi, 
Sanna Raw v. Koran Sman 


—— Sec. 73—Attechment tn execuion of dici ications for rateable ` ditribution by 


rivel decres-bolder ageiast tame judgment-debtor—F attachment umuscesssry—Preyer for e 


ratesble distribution may be ruchluded tn the application for execution. 


When an application for rateable distribution is made after an attachment hes already 
taken place, the attachment really enures for the benefit of ell clarmants end is as effective ss if 
it had been brought about separately by each of them provided of course they hed before the 
emests were realized applied for the execution of their decrees. In such cases it = quite suffi- 
cient for them to ask that the salo should take place and the sle proceeds distributed amongst 
them proportionately. ‘Section 73 of the Civil Procedure Code does not require a separate 
application for rateable distribution. 

Applicant got ti® property of the judgment-debtor attsched and put up for sale in execu- 
tion of his decree. A rival decres-holder, who held a decree against the same judgment-debtor, 
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from another court, got his decree transferred to the same court and subsequently applied on 
a form prescribed for applications for execution under Order 21, Rule 11, praying thet ho 
be paid his decretal amount by rateable distribution of the amount at the sale. 
the assets were realized, the court ordered a rateable distribution. Held, t at the time 
the rival decree-bolder applied the property was already under ettechment and therefore it was 
unnecessary for him to ask for a fresh attachment. In the application for execution there wes 
in substance an implied prayer for the sale of the property and rateable distribution. 

Drorajo Kom v. Japunannpan Rat es ie Oe x i ; 
————See. 10—Nolice ander Sec. 77, Retlweys Act would not dispense wiib the necessity of a 
notice under Sgc. 80. , 

A notice under Seca 77 of the Railways Act would not slispense with the necessity of a 
notice under Sec. 80 of the Civil Procedure Code, 

Aur ASMAT un vy. G. L P. Ramwar os es eke . ei . 
———See. *t0—Whes Police Inspector ts deemed to be acting in bis officlel cepacity—Police 
Act (V of 1861), Sec. 42—Scope of—Lemitation Act, Sec. 15—Sult against joint defendenty— 
Notice nscessery agemmst ons—Perbod of notice to be deducted against all defendents—Tori— 
Malicious Prosscution—"Prosecator’ in crimes! cas. 


A Police Inspector proceeded to the ecene of occurrence on receipt of a report. Subse- 
quently he mado a report complaining of essault and obstruction by the plaintiff and his party 
ım his capacity as x police officer. One of the offence with which the plantif was charged 
was that under Sec. 332, Indian Penal Code. Plaintiff was acquitted and he filed a suit f 
damages for malicious prosecution. Held, the Police Inspector wes acting in his official capacity 
and notice under Sec. 80, Cavil Procedure Code was imperative o 

pa Where a suit has to be brought against a police officer for damages for something done in 
the exercise of his powers under the Code af Criminal Procedure, the provisions of Sec. 42 of 
the Police Act do not apply. 

If it is necessary or even permisible for a plaintiff to 
all the defendants jointly, and if a notice under Sec. 80 of the Civil 
sary against one of the defendants and was in fect gren, the period af notice is to be excluded 
in computing the period of Inmitatlon for the suit and not merely so 
whom notice was given m concerned. 

Meaning of the word ‘prosecutor’ discussed. 

Monamaap SHARIF v. Nasm ALI ` 


When the order of the District Judge directing the defendant to file accounts under Sec, 
5, Cheritable and Religious Trosts Act had not been complied with, there was a breach of the 
trust, which could he made the basis of a suit under Sec, 92 of the Civil Procedure Code, Once 
such a suit was filed the Dsstrict Judge had jursdiction to grant any or all the reliefs men- 
tioned in Sec. 92, Sub-eec. (1) of the Code, and also to order a trustee to render accounts far the 
whole period of his trusteeship, if such accounts have not been rendered before. But in a sut 
passed* non-compliance with an order made under the Charitable and Religious Trusts 
Act no other matter relating to the conduct of the trustee can be investigated unless the sult is 
instituted with the previous consent of the Advocate-General. 


Umrao Swan vy. Har Prasan 


———See. 99 end Or. 1, R. 9 end R. 10(3)—AMisjotuder or son-Joluder of necessary periy— 
Sult wot to be defested—Proper procedure. 


bring a suit claiming relief against 
P. 
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sary party as a plaintiff had not been joined as a plaintiff ar defendant, beld, that 
provinons of Or, 1, R, 9 and Sec. 99 of the Civil Procedure Code the suit should not have been 
dismimsed. The decree of the lower appellate court was set aside with direc@ions to re-admit 
the appeal and decide it on ments after isuing notice to the party, who had not been jomed in 
the stut, calling upon him to state whether he agreed to-be joined as a plaintiff under Or. 1, 
R. 10(3), and in the event of lus refusal. to jom as a ‘plaintiff to make him a pro forme 
defendant. 
Seo Musat v. Jassu Mar k e sa 24 Meus su 
œ ————See. 100—Lowsr court trying to ft'facts with lew—When High Coxrt cen set acide the 
finding of fact. 4 
Where the Subordinate Judge proceeded by finding out what the law was in order that he 
might arrive at a finding of fact, beld, that tho High Court was fully justified in setting aside 
thesfinding of fact of the lower court and coming to a finding of his own. 


CHUTTAN Tu +. Raza KHATUN 
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lanu Se Nt cha i Sac rope and ref extend the ps 


Procedure Code. 
Rama SHANKAR 9. JANKI Prasan 
-——Sec. 100—Second RS E ached Wa E pied Aled -to be argued 
if if cuts at the root of the cese. 
Ses Mohammedan Law 


—_———Sec. 100—Second appeel—Finding of fact 20 bed exiownts to. 

Thee mo jorade to qua a emad appeal on te ground of Èrronevan finde of 
facts, however gros the error may seem to be, 

The proper legal effect of a proved fect is ewentially a question of law, but thè qpestion 
whether a fact has been proved when evidence for and agaipat” hss been properly admitted is 
necessarily a pure question of fact. 

Where the question tp be decided is one of fact, it does not involve an bme of law merely 
because documents which were not instruments of title or otherwise the direct foundations of 


question policy, 
judicats, (c)where the decision on ee Sa es ee ee a eee 
instances wil decided 


Hege. 102—Sais cogababls by a tosti Of Swdì Cesas. heditnind ie ouadfy Coen 
Fictitious prayer added to omst the þarisdictos of the Court of Small Censes—Suit remeiss ows 
alec a aa E cari es 

of a cgurt of small causes (for the matter of that any other court) could 

Sok be cated by doris wey dodge Whi E capable of being discovered. 
To a suit for recovery of money on foot of a bond was edded a fictitious prayer for in- 
junction restraining defendants from transferring his immovable property. An ex perte decree 
was passed by the Munsif of Gorakhpur in favour of plaintiff so far as the suit for money wes 


wh of oe Meat a eater eave aioe 
Agaiost gman ofthe Dict Judge she Jodgmene-beor apple in rvs to the High 
Court. H che tha pares for injunction wat « dodge to oust the guardian of che Coure of 
Small Causes and the ee ee a ce aa A aa: 


— Se. 104 and Or, 0, R 1(6)—Order directing pleat to be returued—Appecl—No 
second appeal from result of—Cl. (=) of Or. 43, R. (1), effecting of emendmen!—Coert acting 
wrongly but within furisdiction—No revision. 

No second sppeal is allowed from the result of an eppeal under Or. 43, R. 1(#) by virtue 
of Sec. 104 of the Civil Procedure Coda. The court cannot, by framing his order as an order 
pesed under Or. 41, R. 23, permit an appeal which would not otherwise lie. 

Wiere the ci elo ee ilna jusiooen ed pa aitia ab Liw wet te bso 
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sidered, the mere fact that the court acted wrongly would dot invoke the revisional powers of 
the High Court. 
Morti LaL v. NANDAN e a e 


———+ See. 115— Application by pleiutif ander Or. 23, R. 1 grented—Exercise of dtscreHos— 
Revinon, 


————See. 115—*" decided’ —tInierpretation of the expression. 
———See. 115—Case decided) within meening of —Order relating fo question whether trial of 

a perticuler sult or istas should go om or be steyed—No revision. 
Tho question whether the trial of a particular suit or the trial of a particular imus 


that question cannot be said to be a decision of an issue in the case. The whole thing relates 
to a matter of procedure and the court decides either way „2 matter of pro- 
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In a suit foc ejectment, on the date fixed for hearing, the defendant got the caso sd} 
to another date, On this date the defendant and his pleader were 
oxamming the plaintiff, pamed an ex perfe order egainst tho defendant, The defendant 
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against bim, r 
See Civil Procedure Code, Order 30, Rule 6 ie 
———Sec. 115—Revition—llegality in exercise of purhdiction. 


See U. P. Court of Wards Act, Sec. 55 


>See, 115 end Or. 21, R. 90—Dimismg objections without giving nolice or fixmg date 
end allowing opportunity to judgrsent-debtor to produce witeesser—Meterial irregulerity— 
Revition—Appeal to Dutrict Judge, effect of—Does mot preclude High Cowrt from interfering 
ta revisions. 


s 


` —— See. 115—~Permission to file a written statement refused to a perimer— Caw decided, as 


Where the objection of the judgment-debtor under Or. 21, R. 90 of thi Civil Procedure’ 


Code, based upon the dishonest and false representations of the decree-Mblder hich muled the 

bidlers and the offering af fictitious bide resulting in the property being sold Yor an inadequate 

consideration, was dumised after taking the evidence of the judgment-debtor only wichout 
x z PERA 


an the 
an appeal to the District Judge wes dimissed with the finding that tho sale had fetched a low 
price, beld, in revision, thet the trial court had acted with material irregularity in the exercise 
: the ; 


if preferred, it is only the order 
Manapso Prasad y. Kuum Ram 


t1930] 


454 


1209 


901 


235 


924 


1233 


1212 


223 


97 


AL J. RJ ENDEX 


———— Sec. 122-—Lstters Petewt—Powers of High Court to frems rules under, cenmot override 
provisions of Cov Procedure Code end Leiters Patext—Allababod High Court Rules, Chep. MI, 
R. 6-C, Pers 2—Rules ultra vires of High Cort. 


The High Cont has the power to do all things that may be necesmry to do in order 
to carry out the provisions of the Letters Patent. That being the baris of the power of the 
High Court to make rules and the High Court being only a subordinate legislative body in the 
matter of framing of rules, it has no power to so frame rules as to override the provisions 
of the Letters Patent or the Civil Procedure Code. 

Panoncm Lat y. Baur Smam 


—— Sec. 151—Excess cosrt-fees peld by inadverience—Conr?s power to direct refund. 
Under Sec. 151, Civil Procedure Code, the subordinace courts have goWer to ismue cert- 
ficates directing the refund of courf-fees peid in excess by madvertence. 


Munna LaL v. Raw CHANDRA 


—_———Or. 1, R. 3—Misjotuder of parises end couter of ecHtos—Malitferiousaess—T rensfer of 
Property Act (IV of 1882), Sec. 128—"Usiversal dones”, when dones commot be regerded as. 


Before joming several persons es co-defendants in the same suit two conditions, which 
are co-existing end not alternative, have to be fulfilled under Or. 1, R. 3 of the Civil Procedure 
Code (V of 1908)t (1) thet the right to relief songht in the suit must arise against all the 


defendants from the same act or transection or from the sumegerics of act or transectiniel 
d arie against the defendanta 


SuHram Benan MAL v. Mama Prasan ; 6 
Or, 1, R. t Imperstive provisious of—Representative actiow—Failure to obtain Cours 


Goprm Ram v. GOKUL 
———Or. I, R Scope of. 
See Civil Procedure Code, Or. XXI, R. 4 
—_\—Or. 1, R 9 and R. 10(3). 
See Civil Procedure Code, Sec. 99 and Or. 1, R. 9 and R. 10(3) 


————_Or. 1, R 10(2) reed with Sec. 107(2)—Appellate comr?s power to transfer a respondent 
to the array of eppellent, 

See Evidence Act, Sec, 92 read with Proviso (1) = : . z : F 

—— Order 7, R. 7—Cleim over lend ta the alisrnative—By rights of ownership end eass- 
meni—Suii wot lable to dismissal—Eaements Act (Y of 1882), Sec. 15—As en socement 
snd as of righf—Meening of —Animas. 

A suit was not liable to dismmisal because the plaintic claimed in tha alternative over the 
aie Din i anes OR br TOTEE aa Te 

e Dv. v. Raw Jatan ‘ x 3 ax as ae ‘ 3 
—— Or. 20, R. 2 Judgment ugued by retired Judge—Prononnced by bis successor—W he- 
ther validly prosonaled. 

The retirement of a District Judge took affet from October 4, 1927. The judgment 
was signed on October 9, 1927, and was pronounced in Court by the successor of the Distritt 
Judge on October 17, 1927. Held, Order 20, Rulo 2 is without qualification of the word 
“predecessor”, and the judgment was validly pronounced. 

Baxampzo Panpny v. Dest Dat Smam are : ae ; í 

Or. XX, R. 1; Or. XXI, R. 53(3)—Decres-bolder attaches decree tu fevour of bis judg- 
ment-debtor—Jadgueent—debtor’s judgmeni-dsbtor makes poyment ont of court to the atteching 
creditor ander Or. 21, R. 1—Peyment veled—Civil Procedure Code, Sec. 2(3) read with 
Sec. 146—"Decres_bolder”—Iaterpretation of. 


No doubt Orger XXI, Rule 1, under which payment can be made to the decree-holdere 


out of court, speaks of the decree-holder, but there can be no reasyp tp suppose that it would 
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not include his representative who is entitled to act in his placa 

Reading the definitioh of the word “decree-holder™ in Section 2(3) with Section 146, it 
follows thet the representative of a decree-holder is entitled to take the same proceeding as the 
original decree-holder in whose favour the decree was passed. ° ° 

XXI, Rule 53(3) makes it clear that once a decree has been attached by another 
decree-holder, the latter becomes a representative of the holder of the attached decree and iz 
entitled to take out execution in the same way as the original holder thereof, 

Two decree-holders, A and B, attached a decree in favour of the judgment-debtor, C, 
while it was in execution in Cawnpore. Later on A applied to the Cewnpore court for the 
transfer of the execution to Gorakhpur where properties belonging to C’s judgment-debtors were 
situated. B did not make any seperate application but the court in its certificate of transfer 
noted that the said decree hed been attached in execution of B elso and that whatever money 
was realized by means of execution should not be peid to A, but should be forwarded to 
Cawnpore for rateabfe distribution. At Gorakhpur A applied for execution of the decree with- 
out any reference to the note in the certificate of transfer and eventually payment of moncy 
was made out of court and certified by A’s pleader. When the court’s attention was drawn 
to the note in the certificate of transfer, the pleader was asked by the court to deposit the 
amount, but before he could do so, he died. The court finally ordered that the decree was 
paid up, that the amount paid to A’s pleader be credited in A’s account and that if A had 
suffered any lom it could recover the amount from the heirs of the pleader. The present 
appeal was made by A urging thatgthe payment made to the pleader was illegal and the certi- 
ficate was not valid and operative and that therefore A was entitled to further execute the 
decree and realize the amount from the judgment-debtor. Held: (1) A was bound by the 
ection taken by its own authorized agent in the course of execution proceedings and if A had 
suffered in sny manner, his remedy was against the heirs of its own agent or against any other 


we teat who might have been in collusion with him end that it was not open to A to proceed 


with further execution of the decree and try to recover the amount over again from the judg- 
ment-debtor. 

(2) There is nothing in Order XXI, Rule 1 which prevents 2 judgment-—debtor from mak- 
ing payment out of court when the execution proceedings are being carried on by another 
creditor who has stepped into the shoes of his original decree-holder. In such cases, the court 
would, however, require the attaching creditor to deposit in court the surplus of the amount 

i in case there be any. 

Quesre: Whether the decree-holder mentioned in Order XXI, Rule 2 must mean all the 
decree-bholdes jointly interested for the purposes of the certificate. 

Tue Unao Comamcia, Banx Lro., Unao v. Monar Gosmp Rat 


———Or. 21, Rr. 11, 15 (1), 17 sad 22, 106—Failure to file certificate showing iacmaæbronces 
—Efect of—Or. 22, inapplicebility of tbe provisions of, to execution procesdings—Limitation 
Act (as amended by Act IX of 1927), Art. 182(6)—Notice required under the provisions of. 

The question of the decree-holder’s intention in applying for execution being bons fide 
or otherwise is immaterial in reckoning tho period of limitation. 

An applicetion for execution otherwise in proper form and not wanting in any particulars 
required to be mentioned therein by Or. 21, R. 11 of tke Civil Procedure Code, and presented 
to a proper court, in itself cannot be regarded as one not in accordance with law in consequence 
merely of the non-observance af Rule 106, added by the High Court to Or. 21 under its 
rule-making powers, which requires thet the application should be eccompanied by a certificate 
from the registration office showing incumbrances. The omission to file a certificate will not 
entitle the decree-holder to have process issued on his application but if such a certificate is 
furnmhed within a reasonable time, the process prayed for should issue. Failure to produco 
the certrficate with the application does not necessarily entail the consequences of dismissal of 
the application for execution, 2 

The provisions of Or. 22, which relate to substitution of legal representatives for a deceased 
party, do not epply to execution proceedings. ` 

There is nothing in R. 17 of Or. 21 which deprives the High Court of its powers to 
allow amendments in relation to matters required to be mentioned by R. 15. 


* DHAMAMDEO Rar v. Jwara Prasan 


———*Or. 21, Rale 15—Mortgage-decres—Execution of—Property parchescd by decres-boldcrs 
s lice of jomi decretal emonut for benefit of platnHffs end pro forma defendants—Salt by belrs 
of pro forma defendents for recovery of their_shere. 

In execution of a mortgage decree obtained by plaintiffs on the allegation thet they were 


“ members of a joint Hindu family and that other members were impleaded as pro forme de- 


fendants, plaintiffs purchased the mortgaged property in len of the decretal amount. Within 
twelve years the heirs of the pro formes defendants filed the present suit to 1ecover their share 
of the property. Held, that when the property was purchased in lieu of the joint decretal 
lake de ees ee ee ee The pro- 
perty must be deemed to have been purchased on of all the joint decree-holders. The 
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present defendants must be taken to hold the property on behalf of all the beneficiaries. 

Maw Sanco v. Raw Lat aliss Brora $ js oe ; : ie 
Or, 21, Rale 16—Trensferes of prior mortgages decree apples for executlon—Notice 
hand 10 mortgsgor Bai wo soer ‘steed fo subsequent morigeger, as one of the jadgmest- 


Held, that 
the mere fact that notice was not issue to the subsequent mortgagee was sufficient reason 


suction sele the appellant ecquired the rights of the mortgagor. r 

-__1____Or, 21, Rule 16, emd Or. 22, Rale 10—Decres-bolder diss after making execution 
spplication—Legal represenisiive cen continus the applicshon—Wbetber legel representative 
cen apply for substttutlon wader Or. 22, Rale 10. 

When a decree-holder dies efter having made an application in execution, his legal re- 
presentative is not bound to’meke a fresh application but can contfue the previous application. 

Quere:—When a decree-holder dies after having made an application in execution, whether 
his legal representative can apply for substitution under Or. 22, Rule 10. 

Nuanr v. Krrazan ro : see 3 i 

—— Or. 21, R. 50, Sub-clemsex (1) (b) oud (4). 
See Civil Procedure Code, Or. 30, R. 4, Or. 21, R. 50, Sub-clauees (1)(b) and (4) 
———Or. 21, R. 53(3). 
See Civil Procedure Code, Or. 21, R. 1; Or, 21, R. 53(3) : 3 
——— Or. 21, R. 58—Order dlowiag objection passed witbost consideration of merits of the 
cas—Salt contesting the order—Liwitsiios Act, Art. 11—Applicabdity of. 
: Every order allowing or disallowing an objection preferred under Or. 21, Rule 58, no 
matter meds on what grounds and on the merits or not, must be troated ss one contemplated 
by Order 21, Rule 63, and a suit to set aside that arder must be brought within one year 
of its, 

Damonar Das y. PrareY Lar 3 an ; : 

——— Or. 21, R. 63—Ssuit costetting decree-bolder’s right to attech property in execution of 
bis decres—Decree otherwise setisfied—Attachmeni withdrawn—Subsequent smit by claimant 
agelast third persom—Limtistion Act, Art. 11, Sch. 1, sot sppliceble. 

The suit contemplated by Rule 63 of Or. 21 af the Civil Procedure Code is one in which 
the right of the decree-holder to attach the property in question in execution of his decree 
is contested. As soon as his decree is otherwise satisfied and he withdraws the attachment in 
consequence, tho cause of action for his suit of the nsture contemplated by Or. 21, R. 63 to 

Sch. 1 to the Limitation Act applies, disappears. In a subsequent suit whi 
may be brought the claimant against z third person, even though he may be the judgment- 
debtor whose property it was alleged by the decres-holder to be, the cause of action is altogether 
i af action which he had alleged against the attaching creditor in his 
suit under Or. 21, R. 63 of the Code, and the sult is governed by the usual twelve years’ role 
and not by Art. 11, Sch. 1 to the Limitation Act. 


———®&_Or. 21, R. 69(1) end (2)—Ad}ourament of tale must be to a specified date and boxr. 
Sa G Code, Proviso to Or. 21, R. 90 : z ag 3 
——— Or. 21, R 89 —“Mortgages’s daterest in usufrectusry mortgage—Amoxzis to tomovebls 
property. 
A 1 interest In a usufructuary mortgage is an immovable property within the 
meanmg of R. 89, Or. 21 of the Civil Procedure Code. 
Jana Banapurn v. Boagat Raw SHEO Prasan i 


—_—_Or. 21, Rale 90—Execution sele—Two decrees consolidated end pro y sold in execs- 
ton by one bid—Sali to set aide sale as one decree wes obtained by f —Whether sale com 
be set aside without challenging other decree. 
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———# roviso to Order 21, Rule 90—Addiios made by High Cosri—Efect of —Applicetion 
musi be based om gromnds otber tben those which could bave been taken on or before the date 


[1930] 


om which ihe sele proclematron wes drewn xp—Civil Procedure Code, Or. 21, R. 69(1) end. 
e 


(2)— Adjournment of sale must be to a specified date and Mosr, 





that the property was sold for just over half the value assessed by the commissioners. Held, in 
revielon! (1) that the addition made by the High Court to the proviso to Or. 21, R, 90 is 
not to the substantive rule itself and it does not debar the judgment-debtor from showing 
that substantial injury has been caused on account of some other irregularity. All that it 
prevents him fram doing is to base-his application on the ground that the low estimate in the 
proclamation sale was in itself a material irregularity. 

(2) Even if the Judge has committed an error of law in erriving at his conclusion the 
High Court could not interfer@ in revision. N 

Although when a sale is adjourned for a period not longer than fourteen days no fresh 
proclamation need be issued under Or. 21, R. 69(2), the adjournment must be to a specrfied 
day and hour under R. 69(1).. If there is no announcement of the specified day and hour to 
which the sale is adjourned, the court msy come to the conclusion that there has been a material 


ABDUL Ravur KHAN v. QAMRUNNISA 


————Or. 21, R. 97—Pletntsf put in posession in execution of brs deciee—Decrev for posses- 
slon reversed by High Cosrt—Defenden?s application for restoration of posnsiios—T)aensferes 
of the pletutrf contesting—Proceedings wader Or. 21, R. 97 end mot Sec. 144. : 

After ane A had obtained possession in execution of his decree against B and C, the decree 
was set aside by the High Court ın second appeal on the ground that a transfer made in 1895 
to one D was made to defraud his creditors. ing the pendency of this suit, which was 
filed on July 3, 1919, A made a deed of sale of the property in dispute to appellant on No- 
vember 26, 1919. On December 2, 1919 the heirs of D executed a deed of relinduishment 
in favour of appellant. Thereupon B and C applied to the court for transfer to 


appellant resisted B and C and claimed possession. The court was also asked to treat the 
Rag le agen aia ae eA a a e a ple a e A rean 
: aes ; 


———-Or. 22—Inapplicable to execution proceedings. 
See Civil Procedure Code, Or. 21, Rr. 11, 15(1), 17 and 22, 106 .. s. ma 


———Or. 22, R. 4—Death of « defendent efter passing of prelimipsry decree—Legel repre- 
sentatives not broaght om record within thee—Abatement of sat as a whbde—W bes couse. 


Although Or. 22, R. 4 of the Civil Procedure Code speaks of abatement as against the 
decoased defendant, there may be circumstances, in particular cases, where the suit would abate 
not only as against the deceased defendant but also against those persons whose interests cannot 
be separated from the interest of the deceased person. . 


In 1912 A mortgeged his property with possesion to B and C. In 1914 he mortgaged a 
pert of the same property subject to the prior mortgage to D. A third mortgage of the pro- 
perty mortgaged in 1914 was made to B and C in 1917. In D’s suit for sale on his mortgage, 
impleading A, B and C, B and C's priority in respect af the mortgage of 1912 wes declared 
but tho mortgego of 1917 was held to be a subsequent mortgage.: D obtained a decree and 
ttefendants were allowed to pay up within six month. After the expiry of ghs timedimir, B 
died and his legal representatives were not brought on recard within the statutory period. On 


1062 


AL J. R] INDEX 


sm application by D for final decree, to which E, F and G (sons of B) were made parties ss 
legal representatives of B, C objected on the that the suit hed ebated. The Munsf, 
however, directed a decree to be prepared aginst A snd C. On appeal by C, the 


District Judge the final decree. Held, in a Second Appeal: 
(1) that Order 22, R, 4 is applicable to i 
where a defendant hes died after the prelminary decree hss been passed. 


Ẹ 
| 
3 
i 
j 
; 


| 


(2) As the mortgage in favour of B and C was one and in 
of the suit as against B entails an abatement of the suit against C also. 


Banapur Swen y. Nanak Ke as i ‘ ae ae ws 
—— Order XXII, Rale 4—Desth of ong of several defendant»—Legal ete ia naps r 
pleaded in tHme—Sait ebstes only agemft the deceased defendant—When suit liable to 
—Order 1, Rules 9—Scope of. ° 
The conjomt effect of Order XXII, Rulé 4, Order I, Rule 9 and of the rule of law®that 
a suit must be dismissed in the absence j i 
to 


before it and 
defendant, it shall do so. Jf it is not possible to do so the suit has to be dismissed—tn such cases, 
the suit is liable to dismissal not because the suit hes abated under Order XXII but because the 


tirety. 
Order I, Rule 9 is confined to ceses where the court can deal with the matter in con- 
troversy with regerd to the rights and interests of the parties before it. 


Ram Dar Mma v. Juonawan Mr 7 


—— Or. 22, R. 4—Desib of party after parsing of preliminary decree—Nos-substifatson of 
nesmes of beirs within thne—Abstement of saii—When ceased. 


The death of a party after the passing of the preliminary decree may cause an abatement 
of the suit. 

Ufider the Civil Procedure Code now in force a suit does not terminate by the pasmg 
of the preliminary decree but continues till it is finally and completely disposed of by the 
passing of the final decree. 


Or. 22, R. 4 is applicable to it. 


While a mortgage suit wes pending, one of the defendants, M, died on July 3, 1922 but 
an application to bring his heir, A, was filed on January 30, 1923 without informing tho court 
of the lapse of time which had intervened. On March 27, 1924 a preliminary decree was pered 
ex perte. After this decree two other defendants, B and C, also died on February 9, 1926 and 
March 23, 1926 respectively. Thereupon A applied for setting aside the ex perte decree on 
tho ground that he had no information of the suit. Another application was made by the 
heirs of B and C on the same ground. On January 13, 1928, the lower court, finding that 
the applicants had no information of the suit, set aside the decree, by a joint order, as against 
the applicants and the suit was restored so far as they were concerned. On February 9, 1928 
the hairs of B and C pointed out that their names hed noc been formally brought on record. 
On Splantiff'sgapplication the court allowed him to bring their names on record and gave time 
to th# heirs ‘to file a written statement. They filed the written statement on February 13, 
1928 in which they took the plea that the suit hed abated as against them because the applica- 
tion for bringing their mames on the record was not made within time, The court, holding 
that the suit hed abared, dismissed it es against A md the heirs of B and C. An appeal having 
been preferred, beld, that the suit must be deemed to have abated os against B, C and M 
and, therefore, the appeal must be dismined. _ 


Awol SINGH y. Harr SHanxarn Lat 


————_-Or. 22, R. 10. 
See Crvil Procedure Code, Or. 21, R. 16 and Or. 22, R. 10 - p h Ja da 
—— Or. XXII, R. 10(1)—Decree—Appeal—Assigument of decree, during pendency of— 
—Assignee noi bowad to apply for the substitution of bis seme—Decree-holder entitled to 
continue procesdings to the end for the benefit of bimself and brs assignes. 


An astignment of a decreé is really an sssignment of the interest of the decree-bolder 
in the decrea as may be finally determined, and the mere fact that an assignment has been made 
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would not prevent the decres-holder from prosecuting the proceedings till its final conclusion. 

After the interest of the decree-holder in a decree which is the subject-matter of an appeal 
has been assigned to a third party, it is not absolutely necessfry for tho esfignee to have his 
name brought on the record in placo of the decree-holder, if he ss satisfied that his rights will 
be sufficiently protected by his assignor. In the absence of his name, the proceedings can be 
continued as before by the decree-holder inspite of the assignment. 


The Limitation Act prescribes no special period for an application by a transferee of the 
decree to be brought on the record. 
Banke Benar Lat v., RacHunan DAYAL Ne x , 
——or. 23, R. I~aApplication by plaintiff wuder Or. 23% R. 1, grented—Exerche of dh- 
cretion—Revition. 
See Civil Pritedure Code, Sec. 115 


——Or? XXII, R 3. 
See Advocate and client ; Ss oe 4 ; ee S is 
————0r. 23, R. J—Inapplicability of—Agreement by parties to abide by statement of referee 
—Objection taken before statement of referes recordsd—Effect of. 

Where the perties agreed to abide by tho statement of one A but before A’s statement 
had been recorded, defendant from the agreement on the ground that A wes plaintiff's 
relation and the lower court, finding that the allegation was untrue, took down A’s 
statement and passed a decree in its terms. Held, that defendant could npt be pinned down 
to his statement thet he would accept tho statement of A. Held, further, thet the agreemant 
did not come within the purview of Or. 23, R. 3 of the Civil Procedure Code as Rule 3 refers 
only to adjustments which have already beon made. 


TUMMAN SINGH v. SHRopassHAN SINGH 


————Or. XXX, Rule 4, Or. XXI, Rale 50, Sub-clewses (1) (b) snd (4)—Dectased periner 
—Legel representatives not made parties to the sait—Personel estate of deceased paitmer mot lable 
—Ciul Procedure Code—Appendsx G, Form No. 2—Secwrity Bord—Omisston of the meme of 
the presiding officer—Secarity Bond wot tavelid. i 

Plaintiff firm having rued in 1919 defendant firm, with whom it had dealings, one A filed 
a written statement on behalf of the defendent firm stating that he wes a partner in it. Subse- 
quently the parties agreed to refer the case to arbitration. A died in January 1920 end prior 
to that date no arbitration proceedings had been taken. An award was filed granting a cum 
to plaintiffs and by z decree based on that award the decretal amount was to be paid in two 
i ts, one at once and the other within two months from the date of decree. Defendants 
approached the High Court in revision. Execution applications having been subsequently made 
regarding each instalment, execution was stayed on execution of two security bonds by the two 
major sons of A on behalf of themselves and their minor brother. These bonds hypothecated 
two houses and a grove. The application in revision was eventually dismissed. The decree- 
holders then applied for execution of their decree in respect of the instalments and an objection 
raised by the major sans of A was disallowed by the Subordinate Judge who held that the minor 
brother’s share wes not lisble to be attached in satisfaction of the decree. Plaintiffs thereupon 
appealed to the High Court but es they did not implead their minor brother, the eppeal was 
dismissed. Accordingly the decree-holders sald 2|3rds of the property of A owned by hw major 
sons. The plaintiffs now sued for the balance and asked that in case the defendants did not 
pay, the hypothecated property not already sold, thet is, 1|3rd share of Chotey Lal the minor 
son of A, should be cold. Plaintiffs’ suit having been dismissed, beld: 


(1) the security bonds were valid documents and as they were duly transferred by a 
a rogistered deed by the Subordinate Judge to the plaintiff firm, the letter were legally entitled 
to bring the present suits under those bonds. The mere omission of the title from these docu- 
ments and the name of the presiding officer did not make them invalid. ` 2 

(2) The decision in the execution proceedings was not res judicata for the present soits 

they were for enforcement of a liability which it would not be ible to enforce in 
the execution court. An order in execution deciding a matter in iste be res judicata 
in subsequent execution proceedings. 

(3) As tho legal representatives of A were not brought on the record before the arbitration 
award and the decree pened on it, that decree could not be executed against the private 
estate of A and that decree was only capable of execution against the assets of the partnership. 
A would come within the words “any person .. Who has admitted on the pleadings that he 
is a partner” which are contained in Order 21, Rule 50(1)(5) as one of the persons against 
whom a decree passed against a firm may be executed. A could not be exempted under Sub- 
clause (4) of Rula 50 because he did appear and answer. 


(4) The security bonds were not in the interests of the minor brother and therefore there 
was neither personal liability nor liability of his estate under thoee bonds. ° 


Ram Naram Kortum DATAL v. Raw Prasap 
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—_——Or. 30, R. 6—A partmer bas s right to appeer tndnidually end remit the clim—Sec- 
Hon 115—Permusstion to file a wiitien stetement refused to e pertwer—'Case decided as agernst 
bim. 

It is mplied in Oo XXX, R. 6 that any partner who hes been sued against hss a right to 
appear in the csse individually and resist the claim. 

Where the Court refused permision to a partner to file a written statement individually, 
beld, that, so far as this partner was concerned a ‘case’ had-been decided against him within 
the meaning of Section 115, Civil Procedure Code. E 

Srrac Prasan v. Praner LaL 
————_Or. 32, R. 4-A(3)—Notice to be served not by substituted service but by ordinary 

service—Rejusal to accept wotice MeN 1 TNL TAPE EASTER ° 


See Transfer of Property Act, Se. 83 ° 
—— Or. 33—Provisloss of —Ordnm rejecting application for ie to sus as peu ies 
revivon Int—Chvil Procedure Cods, Sec. 115—"Case decided”—tuterpretation of the expresgion. 


Where the lower court, without enquiring as to whether plaintiff was in reality a pauper 
or not, dismissed her application for leave to suc in forma pexperis on two grounds: (1) that 
the case was weak on merits and (2) that the Government Pleader intimated his intention 
to dispute the allegations of the applscant’s pauperism, beld, that the lower court hed ected with 
e erglacy cen ier canes Obs Jenene ane ae te es ee eae 


P Tke cag a dlar dounon barea She Sal oi ah applica for penini 46: iie o 
o [Tie m a clmr dirincion beween che ca of an splint for p umilas applicano 
is allowed. In the former it may be said that the case hed bean decided while in the latter 
tbe orderi sppotis. to.. be, sates). ren Per. eee een JJ 

Sumatra Devi v. Hazaar Lar 


———Or. 34, R. +—Compromin decree providrag for soian San i be bil ge re 
—Freal decree under R. 5, necessary—W ben period for peyment may be extended. 

Where, with tha consent of the parties, a compromise decree was passed, under Or. 34, 
R. 4 of the Civil Procedure Code, for recovery of the mortgage money by instalments, such a 
compromise could have the effect of extending the period allowed for payment in sccordance 
with the wmhes of the parties and must not be strictly limited to the period of sm months 
prescribed by R. 2(6) of Or. 34. Tho parties having agreed that the decree should be drawn 
up under Or. 34, R. 4, the decree-holders were incompetent to apply for the sale of the pro- 
perty without obtaming in the first instance a final decree under Or. 34, R 5. 


MévasacaD Uno v. Jannsuan Das 


————Or. 34, R. 5 read with Or. 22, R. 4(2)—Effect of—Legel oiver tatii of leconed 
defendani enittled to take sny appropriates defenco—Hindu Lew—Religtous endoimeni Sue- 
cessor m management of —Legel representative of prior manager. 

While &nder ordinary circumstances the provisions of Or. 34, R. 5, of the Civil Procedure 
Code being imperative in their character should be followed, but taking then with the provisions 
of Or. 22, R. 4(2) of the Code, a legal representative is at liberty to take any defence which 
m7 -bo apptopristo: gmc the legal representative of the decessed defendant. 

A gale eset an tho mungomant Of ait chdowed PRpety -Cak be- treed as as tho logal repre- 
sentative of the prior manager of the said endowed property. 

Mort Bara Dust v. Saryananp Tarna Swami 


=e 34, R. 6—Application under—Noi en application be execution. 
An application under Order 34, Rule 6 of the Code of Civil Procedure is an epplication 
in the onginal surt for a new decree and it cannot be regarded as an application in execution. 
Basu Lat v. RAGHUNANDAN 
———Or. 41, R. 5—Comstruction of—High Court bas wo power to stey procerdimgi of a revenues 


com. 
4, Land#Revenue Act, Sec. 233(k) and Sec. 112° 


——O). 41, R. 33—Scope of—Appeilate court incompeteat to upset decree in Hs iimiy 
When decree not rmpugugd by oiber defendants. 


It is not competent to the appellate court, scting under Or. 41, R. 33 of the Civil Procedure 
Code, to interfere with the decree obtained by pleintiff in so far es it had not been challenged 
by the defendant. 

The words of Or. 41, R. 33 are very wide but careful judicial discretion must be used by 
the appellate court in the exercise of the powers conferred by the Rule 

Purn Lat +. SARASWATI a 

—— Or. 47, R. 1 and Or. 47, R. &—Review of jad gure) Tiberi application—-Adwsts- 
siou of, without determiuing question of limitation and without determining whether the reqnire- 
ments of Or. 47, R. 1 of Civi Procedure Code bad been fulhlled—Order passed irreguler asd 
possibly without purtsdicttom—Provesrons of Or. 47, R. 8, kæpersihve. 


The lower court admitted an application for review of judgment made beyond the statutory 
204 z 
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period of limitation on the ground of frend, without determining the question of limitation 
and without determining as to whether the alleged fraud was established and constituted ‘other 
sufficient resson’ within the meaning of Or. 47, R. 1 of the Code of Civil Procedure. After 
accepting the review the court dismissed the suit against the applicant for view. Held, thot 
the order passed by the court was not only irregular. but possibly without jurisdiction, and 
the entire proceedings consequent on such review must be set aside as of no legal consequence. 
If the applicant succeeded in getting over the bar of limitation and also in establishing a 
case under Or. 47, R, 1 of the Code, the court was bound under Or. 47, R. 8 of the Code 
to make a note in the register that the application for review had been granted. 
Narso Ram v. Gawaa Bux ales Ganaa Prasad > ia é ; 
— sch. II, R. 1 dug Or. 32, R. S—Partition ssit—Ose of the defendants « minor—Reference 
to erbitration—Guardien ad litem no perty to reference—Awerd—Decree not binding on minor. 
In a partition suit in which one af the defendants was a minor, the perties referred their 
disputes t® arbitration without any reference to the guardian ad Litem of the minor, and the 
minoc’s uncle preferred to act as the guardian of the minor. An award wes delivered which 
wes accepted by the court below on the ground that it was not prejudicial to tha minor. On 
saan . 


3 
E 
i 
5 
ES 
3 
E 
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i £ 32, R 5). : 
Queers: (1) Whether the award would fal as ageinst all the parties to the suit or whe- 
ther it would only be ineffective as agamst the minor. 


———Sscond Schedule, Pare, 1, Sub-pers. 2—Provislous of—Reference to erbtiretion—Ap 
denis ‘dynature wot secensry—Awerd—When wot vitisted—"Periles tuisrested”—Test ta 
determination of—Or. 1, R. 10, Sub-+. 2, provisions of. 
Certain property was attached in execution of a decree obtained by A against B and C. 
An objection raised by D having been disallowed, she sued for a declaration that the property 
attached wes her property, impleading A, B, C and the official receiver. B did not put in an 
appearance, The parties eventually referred the dispute to arbitration and an award was mado 
the property did belong to D. Ultimately court passed a decres in terms 
of the award and exempted B. It was alleged that the application for reference was net 
A that he appeared before the arbitrator. Held, that thero wis 
in the reference and that the award was in no way vitiated, 
1 


» Sub-para, 2 af the Second Schedule does not require the application to be sctually 

[Per NuamaToLLan, J—An important test as to whether a person is a party intfrested 
is to connder whether he is a necessary party or such that, if not originally impleaded, the 
court would direct him to be joined under Or. 1, R. 10, Sub-rufe 2 of the Civil Procedure 


may hereafter be found due to him from the principal defendant’s property in dispute is not 
one that would justify his retention in the array of parties. 
mere 


The fact that e defendant who hes chosen to remain absent and to allow ex perte 
proceedings to be taken against him is not necessarily a person not interested in the subject- 
matter of the sutt.] 


SHARAFAT ALI v. BHAGWATI 5 oe 
————8._ 11 of Sch, II—Ssch property’, sseening of. 
————-Appendix G, Form 2—Securtty bond—Ontssion of neme of presiding of tcor—Security 
Bond wot tevalid. b 


t1930] 


1057 


239 


1594 
b 


See Civil Procedure Code, Or XXX, R. 4, Or. XXI, R. 50, Sub-clausee (1) (b) and (4% 913 


Y 
Of Menssiug Director—Bensfit obiamed by bim ex fruit of sale mast go to the owner of 
shergx—Com s of sheres—in the absence of s contract to the comtrery'« purchaser 


Where a company with a limited liability undertakes to sell the shares belonging to one of 
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—__—_Divideuds, payment of—Ont of profits onlp—Beneficlertss, right of, under trust com- 
prising shares—Statement! of compeny vot binding on bensfcisrwes—ssse of fresh shares ont of 
undivided profts—Result of. ° 


4s capital, can have any effect upon the rights of the beneficiaries under e trust instrument 
which com: i 


end pomesing a fund of undivided profits, so deals with it that no pert of it leaves the poses- 
sion of the company, but the whole is applied in paying up new shares which are imued and 
allotted proportiénately to the share-holders, who would have been entitled to receive the fund 
had it been, in fact, divided and pud away as dividend. 

In soch a case moneys which had been capable of division By the company as profits 


among its share-holders have ceased for all time to be so divisible, and can never be to the 
ro- 


share-holders except upon a reduction of capital or in a winding up. The fully paid shares 
presenting them and received by the trustees are therefore received by them as dorpas and not 
as income. 

Romrat Avan How v. Tue Poawansnr Trustee Company or New Sour Wass, 
—— Sae of sheresx—In sbuence of a contract to-the contrary a purchaser ts entitled to 
dividends declared efter purchase. ` 
Companies Act (VII of 1913), Sec. 2(H) end ‘Sec. 235—Anditor appotuted at genere! meeting 
of shere-bolders but not mentioned es oficer of the Compery m Ariscles of Associstion—Articies 
of Association gresting indewnity to officers except witb regerd to their wilful ects and defenlis 
—Loss due to meglect of exdttors—Amdstors beld not officers end not entitled to indewnliy— 
wilful ects or defentis”, meaning of the expresslow—Anditor passmg over manifest lege! pey- 
teenit—Liahlity to reconp Company. 

The auditors of a Company appointed at the general meeting of the share-holdera were not 
mentioned in the Articles of Association es officers of the Company, but under Article 118 
“every direceor, officer or servant of the Compeny” wes entitled to an indemnity out of its funds 
except with regard to their own “wilful acts oc default”. 

In an application by the Official Liquidators under Sec. 235 of the Indian Companies Act 
agsinst the auditors ic was contended that the auditors were officers of the Company and as 
such were entitled to indemnity under Article 118. . 

Held, that the euditors could not claim to be officers of the Company within the purview 
of Art, 118 of the Articles of Association. 

The adjective ‘wilful’ in “wilful scta or defaults® has evidently been used as a description 
and not es a definition. The ides intended to be conveyed is that the default is occasioned 
by the exercise of volition or as the result qf the non-crercise of will due to supine indrfference, 
althongh the defaulter knew or was in a position to know that loss or harm was likely to 
result. ‘The word does not necessarily suggest the idea of moral turpitude. The elements of 
accident or inadvertence or honest error of judgment have also to be eliminated. The default 
musta be the of deliberation or intent or be the consequence of a reckless omission. 
Wilfule is therefore indicative of some misconduct in the transaction of business or 
in the discharge of duty by omitting to do something cither deliberately or by a reckless dis- 
regard of the fact the act or omission wee or was not a breach of duty. 

Held, further, that auditors had committed wilful acts or defaults by their determined 
policy to get through their work os easily as posible by their delibérats abstention to examine 
the documents, to think over the real meaning of dubious transactions and to make proper 
business enquiries before paming illegal payments and as such were lisble in damages under 
Sec. 235 of the Compentes Act. 


L. Hupeow v. Ormctat Liqmparon oF THE Dema Don Mussoonm Execraic Tram- © 


war Company, (In LiguipaTon) Ne gi s i ; ie 
———Sec. 4—Interpretetion of —Assoctstion of more then twenty persoms—Object of starting 
basiness and devoting gaius to cheriteble purposes and distributing surplas emong members of 
Associetion—Rsgisirstion mecessery. 

An smociation of more than twenty persons was formed with the object of starting a 
business and devoting gains of that business to the purpose of imparting education to the 
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children of the members of the caste to which the members of the Association belonged. The 
money was also to be spent on other charitable purposes and in the case of a surplus, after 
the charitable purposes had been met, it was to be distribuged among thg members of the 
Association. 2 

The profits were spent over the charitable purposes for a number of years but lster on 
the charitable objects were given up and the profits were appropriated by the members of the 
Association. 

In a suit brought by one of the members of the Association for accounts and recovery 
of money as the share of the plaintiff in the profits, the sut was contested on the ground that 
the Association was an illegal one es it was formed in contravention of Sec, 4 of the Com- 

Held, that 2 confpany may be formed for several objects, and rf one of the objects be 
the acquintion of gain, the mere fect that the members of the company, ether singly or 
jointly, propose to dispose of the gains on some charitable object, will not exclude the company 
from falffng within the purview of Sec. 4 of the Companies Act. The suit wes therefore 
rightly dismissed. ` 

Where a large number af people combine to enter into a business the legislature has thought 
it fit to lay down certun rules for controlling that business and with that object hes made 
registration of the company necessary. 

Cuneo: Lat v. Puno LaL . Xs i 3 

———Seec. 105—Shares purchashi udth motive of ulterior gain—Collainiel agreement invelid, 
sect of—Comtract to purchase shares cewmot be vitsated becense collateral contract una- 
enforceable, 


Applicant purchased shares because he thought that by doing so he would be able to induce 
the company to give him a contract for selling goods to it on advantageous terms and, subse- 


— quently, be and the compeny did enter into the contract, agreeing thereby that subscoptica 


court to be illegal as contravening the 
Held, that the contract ‘to purchase and sell the shares i 
contrect and the applicants could not have their names removed from the list of contributories 
the ground that the allotment of shares was illegal being besed on a void contract. 
A contract to take shares cannot be vitiated because a collateral contract happens to be 
unenforceable by law. e 
“Motive” can never be enquired into in considering the validity or otherwise of a contract. 
A party hes no right to move the court to rectify en alloged error when that party has 
allowed the time given to him by the rules, to make the application pess by. 
In re Dima Dow Mussoomm Exzcraic Taaarway Company, Laren e 


— Secs. 109 end 120—Registration of mortgage—Extension of thme—Effect of—Validates 
mortgage since when. 


If a mortgage created by a company is registered with the Registrar within the time ex- 
tended by the court under Section 120 of the Indian Companses Act, the mortgage is constituted 
a valid mortgage sb fedtio from the date of its execution, subject only to such conditions as 
are imposed by the court in the order which extends the time. On August 10, 1922 a com- 
pany created two mortgages, one in favour of a bank and the other in favour of the plaintiffs; 
but the mortgage in favotir of the plaintiffs was expressly recited to be ss the second mortgage. 
The plaintiffs’ mortgage was registered with the Registrar an November 21, 1922; and that of 
the bank on December 22, 1922, under an order of the High Court which, while extending 
the time for registration, provided that the order should be without prejudice to the rights of 
any mortgagee accrued in the meantime. Held, that the plaintiff’ mortgage was on the face of 


the 
Sec, 105 of the Companies Act. 
wes i 


8 


it a second mortgage and the reservation in the order could not have been -intended Wnd did ^ 


not convert the plamtiffs’ second mortgage upon the property into a first charge thereon. 
Ram Nasar v. RapHa Kumuw Morr Lat CHAMARIA ° 


—*—~Sec. 153—Liqutd etion— Assets advertised for sale—Pioposel to take a mentions or purchase 
fee rag given to proposer—Reduction in pricesx—Whether offer cen be withdrawn—Estoppel 
— of. 


Parties to proceedings in court are bound to respect the undertakings grven by themselves. 


337 


139 
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his offer. The creditors had been paid and a sum of money wes in the hands of the Offcial 
Liquidators sufficient to meet the liquidation expenses and expenses of court. 

Held, that K v, estopped frgm withdrawing his offer, which must go before the share- 
holders of the company for their approval. 

The offer of K and its acceptance may be regarded ss a valid and binding contract between 
K and the Offical Liquidators although the court took an actrve part in the settlement of the 
terms. 

Is re Union Invian Svearn Mors Co., LTD. 305 


—— Sec. 171—Order for peymeni agatast contributory vio oa Jed. EA order aS 
Sast by sons of decessed contributory challenging velidsty of order—Order devaled—Leeve to 
file sult granted by Company Judge during pendency of sudt—Effect of. à 

A Bank having gone mto liquidgtion, the court ordered one Á to pay a certain amount 
A’s sons sued for a declaration that the order was not bindmg on them as A was Sead at cho date 
of the order. The liquidator, who was party to the suit, objected that the leave of the court, 
under Sec. 171 of the Companies Act, had not been obtained before institution of the suit. 
Fema sec get ves ee ip al padan o e 

On appeal the suit was decreed. The liquidator having preferred a second appeal, beld, that 

assuming thet A was a contnbutory, an order against hım could | be valid only when it was 
obtained in hrs life-time. There could be no doubt s to the argues GE sA T etae bar o 
fix it with Lsbility, those persons who represented che estate, choyld be br rought on the record, 
before an effective order might be made. Held, further, that the au e 
pre a e e Cal ea A a a 
holding of the leave, is the court. If he thinks that Isave may be granted, it is not the business 
of anybody else (except the court of appeal) to say that the leave should not have been 


Tue PEOPLE’s INDUSTRIAL Bann, LosrreD y. Raw CHANDER SHUKLA : mae 


—————Sec. 184—Applicettoz uader—To Hew memes of collector m lien of ‘wer?—Not in ibe 
nature of e clam—Cosrt of Wards Act, Sec. 17—Notice of the existence of the first call given 
by the A ec AE ep ied motice to fix babiliiy for further calls. 

a person who was on the lst af contributories of a company in liquidation 


É} 
J 
T 
E:S 


in leu of the ‘ward’. Held, (1) Sec. 17 

the publication of the notice; and the epplication under Sec. 184, Companies Act, was not 
in the nature of a claim—the liquidators would have a claim against the contributory or his 
representative on the date the Court sanctioned a fresh call; (2) that the notice of the claim 


Tre Somaxpoi Cost Company, Loras the meatier of 1203 


—————Sec. 212—Provislons of, mandatory—Doctiine of pert-performance inappliceble. 

The creditors af the Bank of Upper India Limited (in liquidation) drew up a composition 
scheme, which wes sanctioned by the High Court under Sec. 153 of the Companies Act. The 
scheme gave an option to the creditors ether to accept fully paid up preference shares in the 
Bank or to take debentures of the Bank carrying interest at a specified rate according to the 
face vwalug of their deposits. The debenture-holders appointed three trustees to act for and 
look after ther interests and a formal deed of trust was executed. Sometime later a meeting 
of the debenture-holders wes held and resolunons were pessed modifying the terms of the original 

The origi deed was modified by a supplementary deed and wes sanctioned by the 
ject 


valu of the creditors and wes in the teeth of Sec. 212 of the Compenies Act, and wes therefore 
not an arrangement which d be binding upon the creditors, whose rights were secured under 
the composition schem® The provisions of the statute are imperative and the non-fulfilment e 
of- thie conditani cannot Pe: sipplied by ronnie the doctrine of. Park perkdmmance: 


Banx or Upra Inpa LusrreD v. Arr Husain z ; 1157 
———Sre. 235. 
Ses Companies Act, Sec. 2(s) and Sec. 235 500 


—— $e. 246—Rales'54 fo 58, fremed ander—Coutribuiory—Applicaton to Court to vary 
list—Whether contribstory bas two chences to appear before Court. 

After the list has been settled, a notice is to go to all chose who heve been brought on the 
lust, as finally settled. As a notice is also to be imued before the list is finally settled, each pro- 
posed contmbutory, thus, gets two chances to appear before the Court. But of the applicants 
appear at the first chance, and do not object to ther name being entered in the lst of contri- e 
butories, no imue or second notice necessary. 

In re Dema Don Mussoomre Evecraic Company, Laren : i A 139 
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Confeselon—No evidence showing sffirmatively that esy portion of excalpetory element is false 
—Confrston to be accepted or rejected as a whole, 

Where there is no other evidenco to show affirmatively that any portion ofgthe exculpatory 
element in the confession ie false, the court must accept or reject the confestion as a whole 
and cannot accept only the inculpatory element while _ Tejecting the exculpatory element as 
inherently incredible. 


Kivc-Emrrroa y. BALMAKUND elias Maxunni ia š ; 5 ; 1481 
Contempt of Court—Pgsiihreni. 
Ser Legal Practitioners Act (XVIII of 1879) and Bar Councils Act (XXXVII of 1926) 402 


— Wha emornts to—Pismedstaied breach of injwactton—Pashbmeni. 

Where in open defiafice of an injunction order passed agaist him by the Court, applicant 
mortgaged his propesty on the ground that be wes hard pressed for money and he was subs- 
quently adjydscated en insolvent, beld, thet applicant was guilty of contempt of court end 
uhould be sent to prison. 

Suxrpparsam PraxasH v. Raw Das 5 383 


Contempt of Courts Act (XI of 1926)—Pxblication of. real comment m seibar sot 
y referring to part played by eccosed—Whether emownts to contempi—tTest, to be applied. 


Matter published in a newspaper relating to the past life of an accused or to his antecedent 
character, particularly if it suggesteean offence similar to that which he is charged, is contempt 
of court as it must tend to interfere with the fair trial of that charge. 

Contempt of court is not a matter of mere form or technicality but of substance, and 
the jurisdiction to punish for contempt hes to be very carefully and cautiously exercised. Even 
if the observations on the subject-matter of a proceeding may be likely to interfere with the 

Car of justice, dio coast- may not nein df ie Ge Gaal thar cack aes aen T 
C alcalated t6 predice the fair teal The test to be applied is whether the publication is likely 
to prejudice mankind in favour of or aginst a party before the case is finally heard, or whether 
it is hkely to interfere with the due course of justice, 

Where the case of the eccused covered many mbjects and movements of historical interest 
and during its pendency a newspaper published certain passages from a Government document 
s phish reterred to che cad subjects in seneta] termi bat contaidedi t5 ai eee referenta. tarehe 
accused or their activities and there was no reasonsble apprehension that the tral would be 
prejudiced nor was it suggested that the Editor and Publisher were actuated by any malicious 
motives against the accused,. beld, Se ee Ea peace it pe pea ea emcee Ce separ 

S. A. Dana v. S. T. SHEPPARD . © 665 
Contract—Broker—Agieoment by vendor to pey broker's vaiba For findtog fash 
Completion of sale dhectly with the barchsser fomnd by the broker—Clais of biokerage— 
Position and rights of broks:—Quantum meruit, princthls of —Inapplicabdity of. 

Where a contrect is arrived at between a house owner and a broker for finding a purchaser, 
ihia: hone owner agreeing to pay REJA on che marchaio money cis reninendai “he Beckie i 
entitled to receive his fee, when the sale of the house has actually teken place in favour of the 
said purchaser, upon his finding the purchaser, even though the negotiation or completion of the 
sale between the buyer and the seller may not have taken place through the direct intervention 
of the bróker. 

Generally speaking, the broker is the middleman between the parties, but his exact position 
may be defined or limited by the terms of the contract and his right to remuneration for an 
work done by him is dependant upon the terms of the comtract and upon bis fuliment thereof. 
dee R eh neers Bo cde da ede E a ee 


r both. 

Pee aberar Be Bay ne cree ne eee eee 
plaintif tiss himself down by the express terms of an agreement, his claim cannot be founded 
on quentueas merali, A ee ee erm Coates 

Roopyr amp Sons v. Dym Mraran anb Co, Lm. 673 

Contract Act (IX of 1872), Sec. 10—Lsgsl formalities to be fulfilled to create lability —Te- 
æ sency Act of 1901, Sec. 47—Agreement to enbence rent—Registration of —When wecexary— 
Reguiretton Act (XVI of 1908), Sec. 17—Applicability of. 

Tt i not every agreement that i binding on a perty to lt, simply because he “agreed to it. 
Where tho law says that a contract, to be effective, should be executed in a particular way 
aian raa Pee ae ee lud dows te ba goos, Cironal bafozo w extant: Tabibi i 
created, those formalities cannot be dispensed with. 

_ Under Sec, 47 of the Tenancy Act non-registration of an agreement to enhance rent is 
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fatal to a person claiming the enhanced rent, inspite of the fect that the terms had been embodied 


ine 

Per Bows, J.—Where material, which does not concern the subject-matter of the suit, bas 

been embodied in a détres, there is ob necessity for registration; and the document embodymg that 
maresal can be given in evidence and du» rok of le 

- Sonan Lat v. RacHusm SAHAI bs ; Zs : Sa .. 324 


A aa ig a ER re between A end B thet B should 
secure comtract for A by putting himself forward as real contractor—Agreement void. 
The plainnff, to whom a rulwsy company had refused to grant any contracts, entered into 
an agreement with the defendant that the defendant thonld put himself forward es the applicant 
for the contracts, and when the exme was secured he -would serve for a spay the plaintiff, 
the real contractor; beld, thet the object of the agreement was to commi ‘fraud’ as defined 
in Sec. 17 and the agreement was therefore vold under Sec. 23. e 
Mant Ram Mma v. PursHoram Lat ; oe a CC 1402 


——Secs. 20 end 65—Sele—. erties under mhtaken but bouest belief as to an 
exesntia] clom—Agresment revel smager—Rejund of sale consideration bni wot interest _ 
om H. 

Where after building a hoot on land purchased from defendant, plaintiff dmcovered chat 
dis seek oone: of dhs and res not ths defendant bat a third. penon and i wus further 
that both perties were under a Bee, oe Gees tsi ae pela old A a oo a 
defendant, beld, het ske Gabe ‘Canta under Sex, 20 of the Coninet Act, that tha: reaiedy: for 
the vendee lay under Sec. 6$ and that he was entitled to a return of the sale consideration but 
not to any interest or further damages. 


Ram Konwar v. Mansub Barsa as os : , a ; 327 
——See. 23. 
Ses Contract Act, Sec. 17 and Sec. 23 1408 


——Ser. Si a alta of criminal complaint, object end considerstion of— 


Narman Kran y. AmoL Raman . 1592 


EEAS a er N E E P E E 
of criminal cesi—Bond wot rendered void—Cihil hability of person emberilisg. 
Where a man, to whom a civil debt is due, takes security for that amount from his debtor, 
even though the debt arises out of a criminal offence, the agreement to pay the amount is 
enforcible in law and is not obnaxious to the provisions of Sec. 23 of the Indian Contract Act. 
Where a person in a position of trust embezzles sums of money belonging to his master 
he exposes himself to the risk of a criminal prosecution, but he also remains under a civil liability 
to his master. 
Au Hosa yr. Momawman Nas ALI . è i 1297 


—Ser. 24—Not sppliceble to trensfers of twæmoveble property, 
Ses Transfer of Property Act, Sec. 68 45 


——Sec. 25—Inapplicable tn absence of shen eel: lo eye ditt of accommi—Salt on 

—No «ccomnt stated between parties. 

N See Limitation Act, Secs, 19 and 20 and Art. 64 552 
— se 39—Sul? for redemption instituted before expiry of term of dorin- Nodi: 
weai of s small rms moligage mossy—Applscabdity of—Registration Act, Sec. 17—Mort- 
gage deed probibits emption within a specified perlod—Sabtequent agreement limliing or 
extinguishing the isrm of mortgage is compulsory registrable. > 

Where out of a total consideration of Rs.1,800, the mortgagee failed to pay a sum of 
Rs.32, there was practically no non-performance of the promise and Sec. 39 of the Contract 
Act was inapplicable and the mortgagor wes nor entitled to institute a suit for redemption before 
the specified period. ° 

Quacre—Whether Sec. 39 of the Contract Act is applicable to a case of mortgage which is . 

a transfer and beyond the domain of contracts to which alone Sec. 39 is applicable. 

Where a mortgage deed prohibits redemption within a specified period, a subsequent sagret- 
pane limiting if ace extinguahing slengas, che mortgaged right ig resin yowcon for th 
full term, is compuleorily registrable, 2 

Deo Naram r. Boos Sman ds i we 32 Ss Sis da . 1163 
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———Sec. 45—More then one mortgegee—No specification m deed as to who advanced money 
—Presum ption—Payment to one without other’s consent—When debt due to otber wadocharged. 
Where there were two mortgagees and there was no specification in the deed as to who 
advanced the money, beld, (1) that the presumption was that thd money wes advanced in equal 
shares; and (2) that payment to one of the mortgagees by a new bond or otherwue, without 
consent of or reference to the other, did not discharge the mortgage debt due to the other. 
It is still more the case when the debt is discharged not by payment of money but by the 
execution of a new mortgage bond, 
Sora Lat v. KANJMAN : ; $ A ; 290 
———See. 51—No proof that buyer ready end willing to pey the belence of purchase money 
—Breech of Contract on the pert of buyer. 
See Contract Act, Sec. 78 e 777 


Sec. 63 —Mofigege deed—Ples of satisfactsom—By poyment in pert and remission of 
balenco—Org! evidence admisuble. 
See Evidence Act, Sec. 92 


——See. GI rashes ahs threatened to be sold for defexlt m peyment of Government 
reverse—Monry ad by credstor—When entitled to be refunded from mowois’ estate—"Ne- 
cessarles”—Inclade money urgently needed for requsremests of smtuors. 

Where a creditor, seeng that the property of the minors was threatened to be attached and 
wold for satufaction of Governmeng revenue, advanced money which was applied to avert the 
danger with which the minors were faced, beld, that the terms of Sec. 68 of the Contract Act 
were applicable and the creditor was entitled to a recovery of the money advanced from the 
estate of the minors. The antecedent mismanagement of the minors’ estate resulting in the 
default of payment of revenue would not alter the ci-cumstances which existed at the time 

The word “necessaries” in Sec. 68 includes money urgently needed for the requirements 
of che minors and cannot be restricted to what ıs necessary for elementary requirements of the 
minors as food and clothing. 

Manmoop ALI y. CHINKI SHAH i 347 


———See, 69—Peymeni of lend revenus by a person appornted as ‘lembarder—Suit by lember- 
der against lessee fo recover sum so pad—laemberder “suterested in the peymeni of money”. 

Where a person appointed as ‘lambardar’ makes payment of Government revenue dunng 
the period he holds that office, he must be deemed to De ‘interested in making the payment’, 
within the meaning of Sec. 69 of the Contract Act, and is entitled to institute a suit for re 
covery of payment made. > - 

Brora Hazar LaL v. BHoma Navnano LaL 1103 

— Sec, 69 end 70—Plammtsff paying erresrs of revesus which defendenis-co-sberers bound 
by lew to pey—When pleis entitled to be reimbursed. 

The plaintiff was the auction purchaser of the share of the lambardar in a mahal. Govern- 

ment revenue hed fallen into arrears by reason of the default of the co-sharers and the Go- 
vernment recovered the entire amount from the plaintiff at the time of the auction purchase. 
The plaintiff instituted the present sut for recovery of the amount from the cosharers. Held, 
that the plaintif was legally responnble for tho payment of the amount and be having duw- 
charged this lability was entitled to recover the amount under Secs. 69 and 70-of the Contract 
Act, 


1193 


Ram Ratan Lat +. Gaura 1109 
————— Sec. 78 —"Ascertened goods’—Mesning of. ; 
See Contract Act, Sec. 78 A 777 


— uc. 78 —Sale—When effected—tntentron 13 the true tei—" Ascen tened goods”, meening 
of—Seller a member of « registered Veopar Sabhe—Ralex fremed for regulating business of — 
When form pert of contract—Resolution passed by Sabbs—Binding effect on partlss—No proof 
that buyer was ready and willing to psy the balance of purchese monsy—Breach of coMtract / 
om the pert of buyer. . 

In the absence of a usage of trade, it ıs not open to any body of tradesmen, whether in- 
corporated or not, to amend or nullify a contract entered between ics indivflual members or 
to substitute a new contract for the old one. 

Tho true test as to whether a sale had been effecced is what was the intention of the 
parties, 

In order to prove that the buyer was ready to carry out his part of the agreement it 1s 
not essential for him to show that he actually made a tender of the price 

- Whether the goods are ascertained or not i a question of evidence and uw to be determined 
with reference to the facts of each case. 

The seller may insist upon a term in the contract that no delivery shall take place ull the 
Payment of the entire purchase money but the incorporation of this term does not per ss post- 
pogs the ttle of the purchaser. 

On May 19, 1925 A purchased from B a grain pit, the bargain being for pfirchase of 504 
mds. wheat at Rs.5-9-3 per md. A quarter of purchase money was paid by way of earnest 
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monsy and the balancë was to be paid upto February 17, 1926 in accordance with the trade 
i The terms of contract were reduced to writing in two 


E 


on March 21, 1925 and which had been registered under Sec. 26 of the Companies 
Act on June 16, 1925. Certain rules made for regulatmg the business of the company, which 
were not to transections prior to the registration af the company, provided every 
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Pitas Tas, Kaman Paman thromgh Raw Ame Paano » Diwan SINGH GANESHI 
Lat throzgh Atma Raw 3 


—__——Ser. 126—Costrect of pon le FA of PEA 

Contracts of guarantee have to be interpreted having due regard to the relative position 
of the contgacting perties and to the circumstances surrounding the contract. The extent of 
the condition of am indemnity bond might be restrained by the recitals, though the words of 
the condition import a large liability than the recitals contemplated. 

A Garey i bond merely socòrding to the, propee maning and offset of che: writen ngage 
ment that he entered into, 

Maruora Das v. THe SECIETARY OF STATg POR IND DO COUNCIL 


———See. sD ion sndirtikiag To bey izire rte of hatendi. if. errdidor. oeb tiaia os dubia 
—When zot « cursty but personally Hable for the emonnt. 

Where A undertook to pay an extra rate of interest an the condition that the creditor 
gave time to the debtor (A’s nomines) without any liability on the part of the debtor towards 
the creditor for such an extra rate, beld, thar. kavme megaid to Soe 126 f the Conmact: Act 
ibs paara ai sA Warno AUE oE i POE AA EE Deae aD a e 

BaywaTH Swan v. Muar Lar 


—AN Se. M9—'Conthexing gnsrenite —W bat dost sot oiue Toe Awad to 
pey atberisined sum every yter—Amonnts to s debt. 

Where the guarantee has been given for the performance of 2 definite engagement, which 
has already come into effistence and is not contingent and the consideration for which is not 
. variablo es the result of future dealings between the parties, the contract is not one af 
continuing guarantes. 

‘An egreement to pay an secerteinsd sum of money every year under a lease partakes of the 
tas debt. 

Caula madid pronti wa leased be Ew peers al payiat of Specthied reie iad the 
appellent executed 2 contract of guarentee in favour of lessor ensuring thereby the dus fulfilment 
of the engagements on the part of the lessee. ‘The lees having failed to pay rent from 1329 F. 
to Kharif 1331 F., which was the period of the leese, lemor successfully sued him for the rent of 
. that period. Thereafter the guarantor gave a notice to the lemor revoking his contract. Held, 
that the contract was not one of continning guarantee and the guarantor was not competent 
tinier Sec: -123 af the ore Are to, ree 

Hasan Aur v. Wau Uran á .. 
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———Sec. 154—Credstor’s suit agorust debtor's widow snd suretiee—Debtor’s minor som sot 
tm pleeded—Cletms agasnst minor son trne-barred——Debt discharged as against minor and sureties. 

Where the creditor allows his remedy against the principal debtor to be time-barred, the 
surety uw discharged under Sec. 134 of the Contract Act. . e 

Where a creditor insnruted a surt on January 31, 1929 on the bams of a promimory note 
agamst the widow of the debtor and sureties, but omitted to implead the minor son of the deceased 
debtor and the clam against this minor son became time-barred on June 24, 1929 and the suit 
‘was dismissed on December 19, 1929, beld, that the legal consequence of the plamtiff not sung 
the son and ber of the debtor within the period of limitation was to eftectuate the discharge 
of the debt against the minor as also against the sureties. 

JacmoHan SINGH v. GATALI : is a ss . 1084 
— sec. 239 Perae ship—Definition of—Contract Acta Sed. 253(10)—Whew cosireci to 
the contrary to bg tmplied—Limitetson Act, Art. 141—Critsrion io apply tet order to determine 
str epplicabslsty. 

P entering into a partnership with one another within the meaning of Sec. 239 of the 
Contract Act, are called collectively 2 firm and the owners of e certain share in such a firm 
cannot be regarded as forming a separate partnership within the firm, 

Where a factory was owned as a partnership by about 30 persons constituting a joint Hindu 
family and the business had been going on for a very lang time and there was no evidence on 
record that the bumness had been treated as dissolved on each of the occamons on which one of 
the 30 owners died, beld, that Sharo must be presumed to be an mmplied contract to the effect 
that the death of one of the partners would not disolve the partnership business. 

In order to determine the applicability of Art. 141, the criterion to apply is whether the 
ticle of the plaintiff x still subsisting or not, and not that the suit is one for possesnon of 
immovable property. 

| Ce Basawtt Bot v. Basu Lat Poppar 5 X 3 st 7 . 1517 
—— Sec. 251—Partners—Bil drewn by one partner om bebalf of the firesx—Lsabslity of otber 
bertners, when. 

Every one of the partners in a mercantile firm of ordinary trading partnership is liable upon 
a bill drawn by a partner in the recognised trading name of the firm, for a transaction mcident 
to the business of the firm, although hu name does not appear upon the face of the mstrument, 
and although he be a sleeping and secret partner. 

In order to take a case out of these principles of the general Jaw, it must be shown that 
the holder af the bill knew at the tme he recerved it that the transaction was the private affair 
of a single partner. s 

Mort Lar Manucaa +. Tae Unao Comaomcuat Banx Luaorep, CAWNPORE . 1358 
———See. 253(10)—Whem contract to the contrary to be implied. 

See Contract Act, Sec. 239 ; : 


— Sec. 254—Partmership—Sust for dissolution esd eccounts—Over-drewings by a _bstiner 
—Interect wot to be charged unless a contrary case ts made ont—Inisrest to be only ‘Mlowe’ 
from the dats of final decree. 

In a suit for diwolution end accounts of partnership, the ordmary rule is that a partner 
is not charged with interest in respect of over-drawings. The interest should only be allowed 
to the plaintiffs from the date of the final decree by which any amount 1s found due from 
the defendants to the plaintiffs. 

SULEMAN v. ABDUL LATE : 868 


Court Fees Act (VII of 1870), Secs. 7 (v) (b) and 7 (sv) (c)—Sult for possesscom—No declasatron 
clatmed—Court-fee to be computed accordrng to the value of the subyect-matter—Velue rightly 
determined wader Sec. 7(¥) (b). 

Where the principal relef was “that on proof of the plaintiff's right of ownership and of 
possession, and the invalidity of the sale deed dated September 22, 1925, the plaintiff may be 
granted actual and proprictary possesmon of the 6 ennas reminder: share by ejectment of th 
defendant No. 1”, beld, that a declaratory decree was neither asked for nor requiref. It wa 
a straight-forward suit for possession and mesne profits and the value of the land was rightly 
determined under Sec. 7(¥) (b). bs è 
? Awar Hasan Kuan v. Haro Monamasan Narma HUN 5 1100 

— See. 19(17)—"Petstion by pissomer”—What amounts to—Applecation by advocate on 
bebalf of prisoner ashing for adjournment of casc—Exempion from court-fee. 

Where an application filed by an advocate on behalf of a prisoner stated that as the 
Prisoner’s counsel would be absent from the station on certain dates, his case should be adjourned, 
beld, that the application should be regarded as a “petition by s prisoner” within the meaning 
of Sec, 19(17) of the Indian Court-fees Act, 1870 and therefore it was not chargeable with 
a court-fee. 


Brara Lat v. Kinc-Emprnon z : 682 
————Scbedale I, Article 1—Memorandum of cross-objection—Paitly selatss to costs—Casts 
pert of “subject-matter wm dsspute’—Ad valorem cotrt-fas must be pad. o 

A memorandum of crosw-objections relating to costs is governed by Article 1, Schedule I 


1517 
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of the.Court Fees Act and must be stamped af valorem. The same principle is applicable to 
cross-objections relating partly to costs and pertly to other matters. Thè part relating to costs 
must be held to be perg of the “subject-matter in dispute ”. 

Cumanyi Lat v. Boot CHAND o i ; i k 
Art. 17(1) of Seb. U—Swit for petiition end separate possessiow—Plelatif alleged bis 
joint possexsion—T rial Court found plarntiff to be ont of possessiow—Prrit appeal! filed —W bether 
lable to pey ad valorem coart-fee before question of joint possession determinsd by the High Conrt. 

Plaintiffs sued for partition and separate possession of his share on the allegation that he and 
defendants were members af a joint Hindu family and in joint possession of the property in 
mit. The mit was valued at Re4,00,000 and plamtiffs paid a court-fee gf Rs10 under 
Art. 17(+f) of Sch. IL The trial court bolding that plaintiffs were out of possession called 
upon him to pay 2 court-fee on the basis of the share claimed by him and decidjpg the other 
mmes in defendant’s favour, dismissed the suit. The plaintiffs preferred the present appeal 
without paying the deficiency. ° 

Held: (1) that liability to pay the court-fes depends, in the first instance, upon the 
allegations made in the plaint and the relief sought, apart altogether from the evidence. 

(2) That the allegation in the plaint thet since the management of the Court of Wards 
terminated -the plaintiff and defendant hed been managing the property jointly and taking 
money for their expenses out of the profits of the ssid property, amounted to a clear ssmertion 





that the plaintiff wes in joint proprietary possession of the property in suit, and therefore, 
so far as the allegations in the plaint and the relief claimed were concerned, the proper court-fee 
had been paid. 


(3) That the omission to include in the memorandum of appeal a ground expresly 
* challenging the finding on the question of court-fee was immaterial and that the plaintiffs were 
entitled to contest the finding regerding the court-fee which depended upon the finding 


ing possession. 

(4) That the plaintiff was not lisble to make good the alleged deficiency of court-fees, 
either in the lower court or in the High Court, until the question of the plaintiffs joint 
possesion had bem determined by the High Court. 

Jar Pratap Narane Sinan v. Ram Pratap Naram Sriven 


Court of Wards Act, Se. 3(3). 
See Court of Wards Act, Sec. 55, Sec, 16 and Sec. 3(3) 


———See. 16. 

Sæ Court of Wards Act, Sec. 55 and Sec. 16 and Sec. 3(3) 3 3 
——— Sec. 16—Presumpiion wader, as to whole property of werd being sader aperiunt 
of Court of Wards, not rebattable—Sait against ward without tmpleading gusrdien defective— 
Pert of property mot taken possesslow of by Collector, effect of. 

After @is entire estate had been brought under the superintendence of the Court of Wards 
A contracted a debt and efter A’s death plaintiffs med his minor sons for recovery of the debt, 
without impleading the Collector who wes the guardian sd [item of the minors as well as 
the manager of the Court of Wards. The trial court was of opinion that the presumption 
under Sec. 16 of the Court of Wards Act of 1912 was rebuttable and it was established 
that the Court of Wards had not taken possession of some of the properties of the wards 
An appeal by the Collector on behalf of the minors was dismimed by the District Judge. 
Hed, (1) that the debt was not legally recovereb as it had been contracted after A’s 
entire property had been taken over by the Court of Wards; 


(2) that Sec. 16 was imperative and the presumption was not rebuttable; 
(3) that the sait was defective as the Collector had not been impleaded as a party; 
(4) that the mere fact that the Collector had omitted to take custody of party of 
the property, could not take that part of the property out of the superintendence of the Court 
of Wards. © 
Tox Cotzecrox oF BALLA y. Benam Pesman Panny š : a 
—— Sec. 17—Notice of the Pebtence of the first call given by the lignidators—Sufictent notice 
to fix Hebiltty for f calls, š 
See Companies Act, Sec. 184 a het es $ j : 
—— Se. 55—Decres in suit against minor witbani tmplesding Collector as maneger of estats 
—Effect of—CrH Procedure Code (V of 1908), Ser. 115—Rersios—llegality te the exercis of 
jurisdiction. i ; 
Where, in a suit brought to recover money from minors, whose estate wes under the 
Court of Wards of which the Collector was the manager, on a sirkhat executed by the 
docassed father of the minors who also in his time had been a ward of the Court, 
Collector was not impleaded, beld, in revision, that the Court-below had scted illegally in 
the exercise of its juri in decreeing the suit contrary to‘ the imperative provisions of 
Sec. 55 and therefor® the High Court had jurisdiction under Sec. 115 to interfere. 
Tre Corrector or Barrya v, Lanpar ByacaT . 
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————See. 55 end Sec. 16 aud Sec, 3(3)—Satt by a ward—Maintelnability of—Sait mus: be 
by end in the neme of the Collector. 

Section 55 of the U. P. Court of Wards Act prohibits „all suits by aj] wards otherwise 
than by and in the name of the Collector. The ward himself has no locws stendi to insututs 
the suit, and the real party to the proceeding wu the Collector himself. The letter is not 
sppearing as a next friend oc a guardian of the ward but is the real party to the suit. 

Under Sec. 16 of the Court of Wards Act (IV of 1912) the whole of the movable 
and immovable property of a ward is deemed to be under the superintendence of the Court of 
Wards. It is immaterial whether as a matter of fact the Court of Wards has discovered or 
taken possession of the entire estate or not. 

The definition of the word ‘ward’ in Sec. 3(3) shows thet a disqualified proprietor, any 
part of whose propert? is under the supenntendence of the Court of Wards, is a ward within 
the 


Act. 
Krishna Prasad Sough v. Moti Cheud, 11 A. L. J. R. 517, Kribna Presed Singh 
Kund: 5 Cal. L. J. 434 and Moberemed Abdus Selem v. Reni Kamelmukbi, 
guide to the High Court when considering the provisions of the U. P. 


filed by plaintiff an his behalf alas the Colleccor as representing his wife, for recovery 
of possession of the said properties. Held, that the sait was not maintainable. ` 
BaLwant Swoon v. Tue CLLECTOR oF SAHALANPUR 


Criminal Procedure Code (Açt V of 1898 us amended in 1923), Sec. 4(5)—_Complant— 


ee yb) constiiutes—Complaint and mformstion—Difference between—Sections 190(1)(c) end 


191—Provfstons of. 

Where, on receiving a writing from the tehsildar alleging that accused had committed an 
offence and requesting that they éhould be tried under Sec. 353 of the Penal Code, the magistrate 
issued process and the accused were eventually convicted, beld, that the tehsilder’s document 
was a complaint and therefore it was not necessary for the magistrate to ask the accused 
under Sec. 191 of the Crmunal Procedure Code whether they desired their case to be tned 
by another magistrate. 

There is nothing in the definition of “complaint” which requires it to be made by the 
person aggrisved. ; e 
The esential difference between a complaint and information is that a magistrate ects 
on a complaint because the complainant has asked him to act, but « magistrate acts on informa- 
tion on his own initiative. In the csse of a complaint the magistrate may or may not sccede 
to the request of the complainant to prosecute certain persons, and if he does not accede, he 
must record his reasons under Sec. 202(1), Criminal Procedure Code. But in the cie of 
information, he need not record any reasons or pass any orders if he does not choose to act. 

SuHeo Paatar SincH v. Kivo-Exprnor 


——See. 35, Sub-seo. 3 end Sec. 408, Sub-sec. (b)—Aggiegate of comsecuisve sentences 
passed for several offences at one tril excerding four yaars—Appeal lies to High Court, 

Under Sec. 35, Sub-sec. 3, Criminal Procedure Code the aggregate of consecutive sentences 
passed for several offences at one trial is to be deemed a mngle sentence and where the sentence 
for each offence is of lem than four years but the aggregate exceeds that term, an appeal 
lies to the High Court under Sec. 408, Sub-sec. (b). 

Kinc-Emeprron v. Hamn i 

—— Sec. 34—Vdlsge chowkider—Not a ‘police ofice? within meening of—Penal Code 
(XLV of 1860), Sec. 221—Offencé under, when not mede ont!—Dishonssily inducing a person 
caught stealing to pey bribs as condition of relecse—When guilty of offence wader Sec. 384. 

A village chowkider is not 2 ‘police officer’ within the meaning of Sec. 54 af the Ĉrimi 
Procedure Code, 

Where a village chowkidar arrested one A who was stealing“a feg wisps af sarmon 
obtside his circle and after detaining him the whole night released him upon payment 
of 4 bribe of ten rupees for forbearing to report to the police, beld, that the chowkidar 
could not be convicted under Sec. 221 of the Penal Code as his legal obligetion to arrest 
or detain had not been established. He was however guilty of an offence of extortion under 

Penal Code as he hed dwhonestly induced A to pay him the bribe as tho 
condition is release. 

Buacwan Din v. Kinc-Emrrrorn 3 g 

—— Sea. 99-A end 99-B—Order of forfeiture of book purporting to be a book of bistory, 
end iis advertiement—Application io High Comrt to set ande order of fos fetture—One-sded 
presentation of bestoricel facts with propagandes dsrecied to the elimination of Brith rale— 
Book sedstion: bat not edvertisemens—Burden of proof and. right to. begre Cost tucarred in 
breaslation of the book—Re+tmbarsement of—Sec. 99-F, rules fremed ander, tuterpretation of. 


j 
$ 
2,8, 
Ep 


Under Sec. 99-B of tho Criminal Procedure Code, the applicant—a publisher—took objection 
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to the orders of the Local Government declaring, under Sec. 99-A of the Criminal Procedure 
the book, Bharat men Angresi Raj, and of the advertisement thereof, 
forfeited to Hu Maipety. The advertisement consisted of a brief one page and a large fuller 
advertisement exten to several pages in which a summary was grven of a number of 
all the chapters, From this summary it was posible to pick out 

i ing by themselves, could be read as having t bearing on the present 
in India, but ing the advertisement as a whole those phrases could be read ss 
on of the administration by the East India Com 
with the history of the administration of 
i of the means employed and acts done by it from 1758—1857, but i 
presented only one side of the case writing about nothing byt black in the picture pmnted 
any Englishman or any British measure, and nothing but white in the picture of anybody else. 


pany. 
the East 


to set eside-an order of forfeiture passed 
under Sec. 99-A of the Criminal Procedure Code, the questiom of onus of proof is, after 


Sec. 124-A of the Penal Code or Sec. 99-A of the Criminal Procedure Code. 

(3) Held, further, that the order declaring the book forfeited to His Majesty was rightly 
persed. ‘The book was in no sense merely a history, although it contained historical facts, bur st 
teemed with propaganda directed to the elimination of British rule, the zim of the book being 
the entire severance of the British connection with India, and bringing into contempt and hatred 
the government established by law in British Indis. 5 

Obiter:—Even where 2 book is merely a compilation from other books in the strictest 
sense of the term, the mere fact that it is a compilation from books already published would not be 
an adequate answer to the charge thet it contained seditious matter. i 

(4) Where the petitioner alleges that a book which has been declared to be forfeited does 
not contain any seditious matter, it is incumbent on him to file with his petition a copy of 
the book end a translation thereof. Where tho translation is made by the Local Government, 
the Local Government is entitled to be recouped for such expenses as might have been properly 
incurred. The rules framed by the High Court under Sec. 99-F of the Criminal Procedure Code 
to regulate the prozedure in cases of such applications, the amount of costs thereof, and the 

tion of, orders passed thereon, do not make eny reference to exhibits filed on behalf of the 
cpllwite party but only to exhibits attached to the petition or filed by the applicant. 


R. Samar +. Knyo- ExPraon se A $m as ; ; i iy 
————Sec, 107—Application uuder—Not s ‘complaint’ within the moaning of Sec. 4, Cl. (b)— 


Procedure Code, Sec. 107—Discherge by magistrate under Sec. 107—Sessions Judge” 


Criminal 
considers discharge wromg—Sessions Judge cen only report to High Court wader Sec. 438—Bat 
High Court will sot interfere. ` 

An application under Sec. 107 of tho Criminal Procedtre Gode cannot be held to be a 
‘complaint’ as defined in Sec. 4, CL (4). 

If a Sessions Judge considers that e party has been wrongly discharged by e magistrate 
under Sec. 107, the only Section under which he can take action is Sec. 438, which empowers 
him to make a report to the High Court. ‘But the High Court will not interfere as the 

Monasosan Yosor ». Asput Maym 3 
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—-——Sec, 107—Discharge by magistrate nuder Sec. 107—Sesslous Judge considers duche ge 
wrong—Sesslous Judge cen only report to High Court ender Sec. 438—Bnt High Court wil 
sot uterfere. . e 

Ses Criminal Procedure Code, Sec. 107 ‘ 

————Sec. 107-—Offence wnder—Proof of denger of bresch of pesce suffictent—P:pof of overt 
aci towards breach of peace zoi necessary. 

In order to bind ‘over persons under Sec. 107 of the Criminal Procedure Code it is 
sufficient to prove a danger of the breach of the peace and it is not necessary to prove that the 
accused were guilty of some overt acts towards a breach of the peace 

In a criminal cag, if the sccused persons, secing proceedings under Sec. 107 against 
them pending, attemptede to commit a breach af the peace, sych evidence would be the best 
evidence to prove their intention to commit a breach af the peace. 

Kino-Empraon *rHrovert SIRAJUDDIN v. Jiwan Sman 


—— Sec. °110—Proceedings ander—Legality of—Allegatlons of offence nnde Sec. 401 of 
Penal Code—Being a member of geng of prisons associsted for the pmipose of babitually 
commiting theft o1 sobbery—Fects susceptible to proceedrmgs ander Sec. 110—Sec. 256, ap- 
plicabiltty of. 

In proceedings under Sec. 110 of the Criminal Procedure Code it is sufficient rf the particular 
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clause of the charge, or where there are more than one affence named in a charge, the particular- 


offence or offences is given im the tice. 
Sec. 256 of the Criminal Procedure Code is applicable to inquiry into cases under Sec. 110. 
The mere fact that there may be some reason to suppose that the accused have committed 
some substantive offence under the Penal Code s no obstacle for the institution of proceedings 
under Sec. 110 


>» es Being a member of 2 gang of persons sociated for the purpose of habitually committing 


dacoity does come within the purview of Sec. 110 and is not excluded merely because there 
is an allegation of facts pointing to an offence under Sec. 400 of the Penal Code. 

Where the fects alleged are that the person belongs to a gang of persons asmociated for the 
purpose of habitually committing theft or robbery, those facts are susceptible to proceedings 
under Sec. 110. 

It m not illegal to institute proceedings under Sec. 110 merely because the facts alleged 
would, if proved, establuh an offence under Sec. 401 of the Penal Code. 

CHANDAN v. Krnc-Emrrron 


————Sec, 110—Scope end object of—Creating or fomenting communal discoid likely to. 


sesuli in breach of peace. 

Section 110 of the Criminal Procedure Code is intended to put a curb upon the activities 
of persons who set the ball of discord in motion and try to create or foment discussions between 
man and man or between one community and another in matters which result in or have 2 
tendency to result in breach of the peace. 

Avaran Kuan v. Kinc-Emreron 

————Secs. 133 end 138—Right of Ditrict Boerd to nominate ons of lis members to serve on 
a jury—Case of encroschment of public property under Board’s comtroH—Criminal Procedure Code, 
Sec. 133(1)—Eaquiry by maghtrate—To be made after bearing opposte perty 

A District Board is entitled to nominate any of its members to serve on 2 jury appointed 
under Sec. 138 of the Code of Criminal Procedure, for purposes of seeing whether there w an 
encroechment on the public property under the control of the said District Board. 

Th expression “on taking such evidence, if any, ss he thinks fit” ss used in Sec 133(1) 
of the Criminal Procedure Code, does not make it incumbent on the magistrate to hold an 
inquiry, on a complaint that an encroachment had been made on the public roed, without 
ordering the opposite party to file 2 written statement and produce evidence. 

In re ABDUL SHaxur KHAN y. KING-EMPAROR THROUGH SECRETARY, Disraicr Boaap, AGRA 


————See, 133 (1) —Baquiry by magistiete—To be made after beertng oppostte party. 5 
Ses Criminal Procedure Code, Secs. 133 and 138 2 
— See. 138, E 
~ e Sex Criminal Procedure Code, Secs, 133 and 138 : e 
————See, 139-A(2)—taten pretation of—Exhtence of s pablic right denied—Maghtrete finds 
that Ybere is reliable evidence in support of such dewtel—Magistrete bound to stey proceedings 
ond not entitled to sey which perty ts to file suit. 
‘What is meant by the provisions of Sec. 139(2) is that when a magistrate finds that there 
is reliable evidence in support of the denial by the defendant of the plaintiff's claim of public 


œ right, all he has to do is merely to stay the proceedings until the matter of the existence of 


such right has been decided by a competent civil court. ‘The provisions of Sec. 140(1) do not 
apply to wuch stay and the magistrate cannot compel either party to go to the civil court. 
Rozan v. KING-EMPHROR THROUGH FAUJDAR $ 
— o Sac. 145, Cl. 4—Procesdings under—Cosr?s duty to memmon witnesses, mentioned by 
Periler. 
‘ In proceedings under Sec. 145 of the Criminal Procedure Code it is the duty of the Court 
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to summon such wiznesses as may be mentioned by either party. The direction to the magistrate, 
under Clause (4) of Sec. 145 of the Criminal Procedure Code, as amended in 1923, to receive 
all such evidence ss may be produced by the parties, imphes a duty on this Court to summon 
euch witnesses ss m#y be mentioned to the Court by either party. 

CHAKLAPAN v. Kinc-Ewprnon; ToaoucH Monam LaL 


—— Ser, 162—Ord request for copia of statements made by warner before police 
Torbe ada acta 
Ses Criminal Procedure Code, Sec. 526 


————Sec, 164—Magustrete recording i aaa rist to cross-exemiur. 
Ses Criminal Procedure Code, Sec. 288 


———Secs. 167, 190, 191 and 202—gilaghtrate mene cin Wiest Coshir sot exemined 
——Magistrate wot exthorised to investigate end keep accused person in castody—Rrocednre. 
Where a magistrate receives a complaint, he should either himself examine one or more 
and take action under Sec. 202 of the Code, or if he is taking action on his own 
knowledge, he shou'd transfer the proceedings completely to the court of a subordinate mdgistrate 
so that the latter may proceed to inquiry or trial after recording the statement of the com- 
plainant. jA magis-rate hes not the powers of a police officer to investigate and keep an accused 
person in custody for the purposes of such investigation. It is, however, open to a magistrate 
to make a. report to the police who can take schon under Sec. 167. Custody can follow only 
whero a definito charge hei boon- ane ànd tho :coriplainant. hes begi cee 
Awanp Breman LAL v. Kove-Empron v 


——— secs, 179 end 181 (2)—Criminal breach of trast olini a DAH lead los afond by 
compldnen! im Men xi—Jurtsdiction—Provisions under Chapter XV-A noi tadependent of one 
enother—Cheque h property es #adersiood is Sec.408. 

The weght of authority s agamst the view, if it has ever been held, that the provisions of 
Sec. 179 would noc apply to « case of criminal breach of trust because there were certain other 
under Sec. 181(2) which would apply to criminal breach of trust. It has not been 
held in any csse that the provisions under Chapter XV-A of the Code af Criminal Procedure are 
all separately independent of one another, and if one of the provisions apply another would not. 
Complainant negotiated with defendant (a firm at Delhi) for the purchase of a lorry 
of which the body was afterwards made at Meerut. Eventually the entire lorry with the 
body was dshvered to complainant af Meerut when he made over to the driver of the lorry 
for defendant a cheque for a sum to cover the price of chasis and insufance not only for 
the chasis but for the body as well. The cheque was drawn on the Dehra Dun branch of the 
Im 


perial Bank and wes cashed at Delhi The lorry having been burnt it wes discovered that ` 


the body costing Rs.J00 had not been insured by defendant who was alleged on these allegations 
to have committec a breach of trust under Sec. 408, I. P. C. 

Held, that the Meerut court had jurisdiction to entertain the suit in accordance with the 
provimang of Sec. 179 of the Criminal Procedure Code. As regards Sec. 181 the lower court 
was correct in pointmg out that jurisdiction must follow the complaint and not the final decision. 
The cheque was property as understood in Sec. 408. 

As to cheating also the provisions of Sec. 179 covered the offence and gave the court at 


Meerut jurisdiction. 
`S. F. Reco y. Kma-EmPrRor trHroucH K. S, Rasam Amman 
— Se. 181 (2). 
Ses Criminal Procedure Code, Secs. 179 and 181(2) 
ser. 195, Sub-sec. 3—Village peucheyst i e civi court, subordinate to the (principal court 
beving ordinary original jurisdiction ia the district. 
A village ‘panchayat’ (constituted under Local Act WI of 1920) when exercising jurisdiction 


over civil matters is a civil court and must be deemed to be subordinate to the pmncipal court 
having ordinary original jurisdiction in the district (viz, the District Judge) within the moaning 
AA Subsection (3) of Section 195 of Code of Criminal Procedure, 

Where a village panchayat having come to the concluson that a person had made a 
Giles aeatesene and toed @ Moceed. document. in. a case: before it sent a frepar to che Colletor 


for his orders, and the Collector apperently acung as a District Megistrate made a complaint ° 


in the court of the Sub-Divisional Magistrate under Sections 467 and 471 of the Penal Code 
with the result that the accused wes committed for trial to the court of Sessions, beld, that 
the complaint of the Collector was without jurisdiction and therefore the commitment should 
be quashed. 

Kunc-Emrrrce v. Sarie Raw 


— Sec. 222 (2) and Sec. 234 One trial on fosi charges of embextiement committed om 
diferent dates withiw lets ‘than two months—No misjoender of charges. 


Where accused was tried st one trial on four specified charges of emberrlement committed 
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on specified dates but within ‘less than two months and the tral magistrate, finding him guilty e 


of hating oe a he mms of money ee a ee ee 
imprigonment for two years on each: of the three cqurts, the sentepsey fo, run concurrently, . 
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y drawn up in accordance with the provisions of Sec. 222, 
Sub-sec. (2) of the Criminal Procedure Code and the charge i ith the 
Provimons of that Sub-sec., be deemed to be a charge of one of 
Sec. 234 and consequently there could be no misjoinder 
Under the provinons of Sec. 222 the accused must be held to have been upon his trial 
for only one offence and the magistrate was not correct in sentencing him seperately on each of 
the three counts but the irregulamty was of no practical importance as the sentences were to 
run concurrently. 
Kinc-Empraion vy. Pamu Nanm $ 1130 


— Sec. 231—Recall of wines when charge” dad Dub. wot cest Puto Court to atk 
accused whether be whhes to recel! any witnerses. 
There is no duty lef on the court under Sec. 231 of the Criminal Procedure Code to ssk 
the accused whethes he wishes to recall or re-examine any witness and therefore in order to 
make Sec. 231 sppiceble ee rae be some evidenco: liat the aur refusod che: requeit of thio 
complainant” or the accused to recall or resummon witnesses. 
Konmat v, Kowc-Emppron THROUGH MASHAL Sinan 572 
———Sec. 234—One trial om four charges of embextlement commitied on different dates with 
less thas two month>—No misjoinder of charges. 
See Criminal Procedure Code, Sec. 222(2) and Sec. 234 1130 


— Sec., 250—Com pensei der for payment of, agensi compleinsni—Case under 
Secs. 463 and 323 of Penal Cas PES of order. 

Where, on a complunt made against the accused, the magistrate, after trying the case 
under Secs. 463 and 323 of the Penal Code, passed an order under Sec. 250 of the Crimipal 
Procedure Code directing the complainant to pay compensation to the sccused and it wes found 

. that tharo was no offence exclustvely triable by the court of sesmons, beld, that the magistrate 

PIN Sicicled to pad. the ordat dey guenon and thar e wapat iocumbent on hiato go ooi 
of hiway to fod that a cme eclintey) table By a court: of sasióna might aris: fromthe 
facts before him, rf they were proved. 

BALKuHEN v. KING-EMPEROR THROUGH JAGANNATH 465 


—— Sec. 254—Tral of werant case as summons case—Procedure—legaliy of —W ben 
magrsireie not bound io freme a charge. 

Where in a trial under Secs. 186 and 353, Indian Penal Code, the magistrate, after croes- 
exemining the principal witnesses and recording the examination of the accused, finding that 
the evidence did not support a conviction under Sec. 353, ordered that the case should proceed 
in respect of tho offence under Sec. 186 only and on being satisfied that the offence undere 
Sec, 186 had been clearly established by the evidence of three eye-witneses, he convicted the 
accused, beld: that the magistrate was not bound to frame a charge and his omission to do so 
was no ground for setting aside the conviction. Even if che omission appeared to heave occasioned 
2 fmlure of justice, the utmost that the High Court could do under Sec. 535(2) would be to 
order that a charge be framed and that the trial be recommenced from the pomt mmedistely 
after the freming of the charge. 


j} 


Amma Prasan y. Kwe-Ewrmor e š . 1314 
——* Sec. 256—Applicable to inquiry into cases N Sec. 110. 
Ses Criminal Procedure Code, Sec. 110 . D 389 


———Sec, 257(1)—Provision of—Imperstive end mskdaloty Nard i to summon ee 
named by accused, without assigning reesons—illegalsty, mot cured by Sec. 537. 

The refusal of a a Magistrate to msue process to a witness named by the accused, when 
such refusal.was not based on any grounds mentioned in Sec. 257, Criminal Procedure Code, 
was an illegality which could not be cured by Sec. 537 of the Code. The provision of 
Sec. 257(1) is mandatory and imperative. 


Parsnu v. Kinc-EmPrros - .. 226 
———Sec, 260—Smwaomary trral—Jurssdichon—How Dad: 
The. Jörisdicton, of a coat to- try commanly inoa cao. prebecuced by. tha: polite: aw 


derived from the nature of the charge preferred by the police. 

e Where tho police prosecuted for theft of property not exceeding Reg and where the 
magistrate convicted the accused of the theft of property mot exceeding Ra.50, beld, that, 
Paea ae ee ne eee ee ae ee Maer es ee are comely: 

Sunpsr Tru v. Kinc-Exrmon . 1490 


— 5er. SIE ben to be employed—Crimisal Pravdiäre. Code, Sec. 164—Maghtrate recordist 
confesion —No right to cros-exsmise. 

° Previous statements of witnesses are only ordinsrily admisible to corroborate or contradict 
the witnesses who have made statements at the trial, or by virtue of Sec. 288 of the Code of 
Criminal Procedure. The latter section should only be employed when there is resson to 
believe thet a witness at the trial is deliberately departing from the evidenco which he gave 
begore the magistrate and where it is considered by the trial Judge desirable to bring the whale 
statement made before the magistrate on record as substantive evidence, As to @orroborating a 
witness, it is unnecessary for the prosecution to corroborate their witnesses by previous statements, 
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until che statement made at the trial has been challenged. As to contradicting a witness, ıt is 
mot in accordance with law to use his statement made om a previous occasion, until the 
particular statement, by means of which it is desired to contradict tho witness, is put to him 
and he is asked wh#& explanation “he can gira , 

A magistrate, while recording the confession of a person under Sec. 164 of the Criminal 
Procedure Code, has no right to cross-examine him or to endeavour to get particular statements 
out of him on the basis of same information in his (magistrate’s) possession. 

The statement of a woman witness, who was one of those residing in the house in which 
the decotty was committed, could not be treated es a first information report and could only be 
used by the Crown es a statement made by a witness for the prosecution, and could only 


eer the defence. ae bani for ee ereananon: è 

AppuL Jain Kran v. Kme- mor T 

———See. 297—Jury—Verdict of —W ben sifiated Judge's omisios to “gu ‘Sia direction 
tn bss charge—Misdirection—Crimiaal Procedure Code (as emended in 1923), Sec. 297. ° 


Where the defence contested the prosecution case that accused had tortured certain persons 
in order to extort money and although the evidence on both sides was equally balanced, the 


ii (sie eee ui a dae ee ae ee reasonable doubt as to the 
guilt of the. accused, they should give the benefit of it to beld, that as the omission 
of tho charge might have affected the minds of the jury, there was a miscarriage of justice and 
therefore the verdict of the jury was vitiated and the case should be retried by another’ jury. 


A miscarriage of justice means that there must be a ressonable ground foc apprehending thet 
the misdirection may have affected the jury’s verdict. 


Where the prosecution cvidence is overwhelming, the omission of the ordinary direction 
would not amount to such 2 misdirection as might be said to have occasioned a miscarriage of 


justice. 
JaqmoHam Sman y. Kinc-Empmca 


———See. 307—Case must be referred as a ‘whole. 


Kinc-Eurrnon v. Nawat Bemar Lat e 
pase 356, provistoms of—Non-com plience with, oe mo , fellere of justic —W bes trial wot 


by Sec. 356, but the accused did not consider themselves in any way prejudiced by the procedure 
may be considered a mero technical irregularity, to which the curative provisions of the Code 
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that there must have been a previous tral pf the offence charged terminating in an order 
of acqurttal. ‘ 
Huxa Sman v. Koeco-Exomnon 85 


——— Se. 403—Provisions of, when no ber te farther protecutton—Previons “prosecution under 
Sec. 353, I. P. C—Bffect of mot freming chergé is discherge end not acquittel—Convictton 
ander Sec. 186, I. P. C-—Acqustts] on ground of went of smcion under Sec. 195, Criminal 
Procedure Code—Penal Code, Sec. 95—Applicebllity of -—U. P. Masictpalsties Act (H of 1916), 
Sec. 155. 

Applicant was prosecuted under Sec. 155 of the Municipelities Act for evasion of octroi 
duty and acquitted on the ground that the case wes an old one and the complainant had not 
put in his appearand. The present prosecution was started for obstructing the municipal 
peons. Applicant was ‘leo previously prosecuted by tho pole under Sec. 353 and was con- 
victed under Sec. 686 by the magutrate no charge having been framed for the offence under 
Sec. 353, Penal Code. The Sessions Judge acquitted him on the ground that the conviction 
was recor without the sanction necessary under Sec. 195 of the Code of Criminal Procedure. 

Held, that the plea of acquittal under Sec. 353, L P, C as a ber to prosecution on same 
facts for en offence under Sec. 186 of the Penal Code could not succeed inasmuch as the 
magistrate did not frame e charge under Sec. 353 of the Penal Code and this was tantamount to 
the discharge of the applicant and not his acquittal. 

Held, further, that the conviction under Sec. 186 of the Penal Code, having been set aside 
on the ground of its haying beef recorded without the sanction necessary under Sec. 195 of 
the Criminal Procedure Code, the provisions of Sec. 403 of the Criminal Procedure Code would 
not bar a second prosecution. But having regard to the circumstances of the case the provisions 
of Sec. 95 of the Penal Code should be deemed to be applicable to the case and further proceed- 
ings should not be directed to take place. 


pmo Asu, Rasp v., Sanu Hawn CHANDRA 218 
— Sec, 408—Cheque n property, 
Ser Criminal Procedure Code, Secs. 179 and 181 (2) 849 


———See. 435—Revislon by private completnant—Whetber entitled to apply to High Court 
for exbencement of sentence passed by Sesshous Judge. 

A privete complamant is entitled to apply to the High Court in revision for enhancement 
of a sentence passed by a Sesmoms Judge. It is not intended by the Code thet in such cir- 
cumstances the only remedy of a complainant should be to apply to a District Magistrate to 
move the Local Government to apply for an enhancement, because the latter will only apply 
for an enhancement if it is required in the public interest. The High Court does not regar 
the question of enhancement only from the point of view of public interest but from the cir- 
cumstances of the particular case before it. 

Man Soven y. Ruzorti A 


se. 435—Valid composttion—What constituter—Composition once effected comngt be 
withdrawn. 

A composition once effected cannot be withdrawn, even though the terms of the composition 
are not carried out by the Court. 

Where, in a case under Sec. 498 of the Penal Code, the magistrate was informed, on the day 
fixed for hearing, that the applicants wuhed to compound the offence, and at the same time 
a written petition by all the parties was filed praying the court to pass the appropriate order 
and on the document appeared in the handwriting of the complamant the words “the com- 
Promise which is written here is correct”, but the magutrate ordered that the composition 
was to be verified and fixed a day for the first heering, beld, that there was a valid composi- 
ton within the meaning of Sec. 435 of the Code and it was the duty of the court upon that 
day, and without any unnecessary delay, to have pronounced acquittal. 
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Jsancroo Bazar v. Kinc-Eurpmon ix ; 7 : . 281 
—— Sec. 435 end 195(5)—Compleint mede by retnraing oficer, Ditrict Bosrd Eisction, 
= snder Sec. 182, Penal Code—Appeal to District Magistrate, competence of—No revidon lies 
High Coxrt from order of District Magistrate passed under Sec. 195(%) of Criminal Procedure 
Code—Rales made by Local Self-Goverwment Department, Rr. 16, 17. ° “~ 


In the course of preparation of electoral roll for the District Board elections the returning 
officêr gave directions for the prosecution of the applicant and made a complaint against him 
under Sec. 182 of the Penal Code for giving false information. The applicant went in appeal 
before the District Magistrate fram that order but the District Magistrate pessed an order 
denying himself jurisdiction under the provisions of Sec. 195(5) of the Criminal Procedure 
Code, 


Held, in revision from the order pesed by the District Magistrate, that the District 
Magistrate had authority to hear the appeal under Sec. 195(5) of the Criminal Procedure Code, 
but the High Court cannot interfere in revision with such order even though the District 
Magistrate had denied juri j 

Held, further, that when exercising jurisdiction under the Election Rulæ®of the District 
Board, the District Magistrate docs not ect es an inferior Criminal Court to whom the re 


AL. J. BJ i INDEX 


yisional jurisdiction of the High Court may be c but acts as an authority. to whom the 
returning officer is subordinate. The High Court ‘ore has no jurisdiction to interfere 
with the order of District Magigtrate. . : ` 


Sec. 435 (4)—Consirachon of—Order of discharge by trying magistrats—Retrial ordered 
by District Magistrate acting wader Sec. 436—Ilegality of —Reviston to High Court, competence 
of, withost first approaching ihe Sessions Judge. 

Applicant, against whom a charge had been msde under Sec. 406 of the Penal Code, having 
who, purporting to act under Sec. 436 of the Criminal Procedure Code, ordered retrial. Ap- 
plicant, thereupon, applied in revinon to the High Court against the District,Magistrate’s order. 
Held, on a preliminary objection, that “Sec. 435, Sub-cl (4) applied to the cass, that the High 
Court was entitled to entertain the application and that it was not necessary fot applicant to 
first file an application in revision in the court of the Sessions Judge as a preliminary sep to 
the present application. 

The provisions of Sec. 435 (4) were enacted for the purpose of avoiding a conflict of 
opinion between two local courts of co-ordinate j icti : 

Held, farther, that the order of the District Magistrate was illegal as he had no jurmdiction 
to order e retrial. It was competent for the High Court to amend that order to ome com- 
petent to him under Sec. 436, but es any order under that Secnog would be improper in this 
case, it was unnecessary to amend it. a 

An order of discharge should anly be set aside yery sparingly and only when it can be 
said either to be perverse oc prims fech incorrect and there is a suggestion thet any further 
evidence: might be forthcoming. E i r 

Monamacap Hussar y. Nanm ; Ho Te 
See, 438—Reference xuder—W betber justified. 

Ses Criminal Procedure Code, Sec. 540-A : 

———Sec. 476—Comrt taking ectlon sunder, on tis own initsative—Appedl. 

Where a Court itself takes action under Section 476, not being moved by any party, an 
appeal under Section 476-B of the Criminal Procedure Code does be. 

Kiva-Emprnon y. Ram Prasad s ; š tet a 4 
————See. 476-B end 195(3)—Test for determining Superior Court for tbe purpose of spiedi 
wader Sec. 476-B. 

In a suit for the recovery of arrears of revenue in the Court of the Assistant Collector 
(the valuation of the suit being lem than Rı.200, no appeal lay to sny Court), a complaint 
was mado under Sec. 476. The accused appealed under Sec. 476-B to the Court of Additional 
District Judge. Held, that the determination of the superior court is not confined to the decrees 
which ere appealable: What is stated is that a court sball be deemed to be subordinate to the 
court to which appeals Grdinrily lis from the sppealable decrees, 

If this Court passed any sppeslable decrees in matters relating to the recovery of arrears 
of revenue, appeals from such decrees would lie to the Civil Court, and, therefore, the Court 
under Sec. 476-B would be subordinate to the Civil Court when a complaint is filed in any 
suit of this nature whether « decree therefrom be appealable or not. 

Rataw LaL y. Harm Anput Har : A : 

—— Se. 491 (1) (b) High Courts power uxder—To be exercised in cess of srgency—Dhpate 
regerding guardienship of minor sons. 





The power given to the High Court under Sec. 491 (1) (b)_of the Criminal Procedure Coda 
must be exercised with caution in matters of urgency. 
Where father, who had permitted his sons to be in custody of their grandfather for four 


Suttam Swan y. Mara Ram Ranma Swami : 


See. 514—Bail bond, execution of —Accuted ordered by magttrats to eppear before Court 
outside bis furisdsction—When bond rendered a wallity. 


sch k 
appearance before another court outside his jurisdiction and it transpires that the magistrato 
wes not competent either to admit the accused to bait or to secure a bail bond from him, the 
bal bond or personal recognizance of the accused is a nullity and the magistrate it not competent 
under Sec. 514 of the Criminal Procedure Code to sell any portion af the movable property 
of the accused by rclson of the latter not attending the court in pursuance of the bood. 


LaL Banapurn v. Kove-Eupmon 
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———Sec, 526—Locel inquiry by magistretd_When tressfer to be directed. 
See Criminal Procedure Code, Sec. 526 i y P 


——__Sec, 526—Treasfer, Proper grounds for—Sec. 162—Orel erequest for copies of statements 
police—Sec. grond 
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606 


. 536—Ldeal inquiry made by magistrate, whether 


In cases of transfer where communal interests are involved, e transfer should be granted 


with considerable hesitation. 


The matter should not be decided in the ebstract whether « certain 


were prosecuted by the police out of several against whom a com- 


plaint wes made Hindus, Subsequently, on a complaint made in court, the magistrate (also 
a Hindu) without i any inquiry under Sec. 202 of the Criminal Procedure Code, promptly 
ordered alb the Mohammedans to be prosecuted at the same time, with the resule thet those 
prosecuted on private complaint were witnesses for those prosecuted by police, The Moham- 


medan accused having prayed for a copy of the statements of witnemes recorded by police 
the magistrate insisted on the accused putting in an application and two months afterwards 
passed an order refusing the copy. Held, that this wes a fit case in which an application for 


transfer should be allowed. 


An oral request for copies af statements of witnesses recorded by the police ought to be 


entertained under Sec, 162 
application. 


of the Criminal Procedure Code, as the law does not prescribe any 


When e copy of a statement made by a witness before the police is asked for, it is the 
bounden duty of the magistrate thet he should refer to the statement made before the police 


ene! furnish a copy 


A local inquiry made by a magistrate would not amount to a necemity for transfer but 


there may be circumstances 


under which it would be advuseble to direct e transfer from the 


court of a magistrate who has made a local inquiry. 


Gaassoo v. Kive-Esormoa throsgh Honi Lat š ; 
See. 526 (8) —Applicebility of—Accused boxed to inform court of bis intention to apply 


606 


to High Court for tressfer—Revision—Onas of proof om spplicent. 


Section 526(8) of the 


Criminal Procedure Code applies only where the complainant or the 


eccused notifies to the court before which his case is pending his intention to make an applica- 
tion to the High Court for transfer under Sec. 526. In an applicanon in revision for setting 
aside a conviction on the ground that the magistrate did not comply with the provisions of 
Sec. §26(8), the onus lies on the applicant to show that the information required by Sec. $26(8) 


epplicenss, 
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Where an application for transfer of a case has been made to the High Court and has 
been thrown out on the ground that it was frivolous or vexatious, the local Government op- 
posing the application is entitled to recover its costs from the applicants. ? 


_ Tho word “person” in 
local Government”. 
The common law rule 


Sec, 526, CL 6(s) of the Criminal Procedure Code includes “the 


is not of wide import and there is not and there cannot be a cest 


iron rule that the Crown neither pays nor receives costs. 
Kive-Expprrnoa v. Kanv Sior 209 


See, 526 (1)—Trensfer—Adjonrømeni on application under Sec. 526—Mandetory nature 
of the provisions of—Contheustion of triel without edjonrmment Ulegel—Sec. 537, inapplicabity f 
of. 


Section 526(8) of the 


Criminal Procedure Code embodies 2 statutory pandate which tho ~ 


cdurte below ought to respect and obey, and therefore where an application under the Section 
is prpsented, it is the duty of the Court to stay all proceedings. 

Where e rule of lew ia absolute in terms the ssid rule hes got to be observed and duly 
given effect to, and it is no province of a Magistrate to deviate from the said rule upon any 


grounds of expediency. 


* Where the magistrate refused an application under Sec. 526(8) of the Criminal Procedure 


Code, without staying the 


proceedings and the trial continued resulting in the conviction of 


the applicants and an epplicetion was moved in the High Court unsuccessfully, beld, that the 
Progress of the case in the trial Court becween the date when the application wes moved before 
tho Magistrate and the date when the application before the High Court was finally rejected, 


was illegal and not z mere irregularity cured by Sec. 537 of the Criminal Procefure Code. 
Lurror v. Kme Ewrmor ¿i : os oe aa a Na 


547 
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————See, 528—Maghtrate’s power to treasfer otice to opposite perty necessary 
The cies ty See 28 a ee Chl rocedure Code are very extensive ae bat tlie 
wide discretion that the magstrate in,clothed with ahould be exercised only y where it seb 
gerd Do eet ox taps eat ral ine Papen hace iaigri i made, i proper 
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Jaamar y. Kowc-Excprion ° i ei . 148 
—— Se. 530— Tris! on complet nader Sections cogustable by magitrete—Auotber Section 
wot coguixsble by magistrats also chargeable in the. complaint—Legelity of trial. e 

A trial by a third class magistrate on a complaint under Sections of which he is entitled 
to take cognizance, is not vitiated merely because another Section could also be charged in the 
complaint which the magistrate we not empowered to take cognizance of. 

Smpat Rar y. Kovc-Emcpunon throagbhb AmaupH Rar .. 1422 
———Sec. 539(b)—Absence of memorandum of local tuspection by maghirate—Doss noi render 
trial illegal. 

Sk ules Gh -w ineciatedduan (oF a local’ iupecnon by- piipotate does noesrendce: i 
trial or inquiry illegal. o 

Topar MaL v. Kovc-Excpmoa tbrough Haspewa Tewari . 1437 
——Ser. 540-A—"Incapable of remaining before. the- Comp Tainini of—Abiicths ene 
by ome of the eccused to vist bis relation lying servonsly Hl tw a distant cliy—Government agree- 


able provided certain conditions were tmposed—Order passed by the court dispensing with ec- 
cused’s attendance under Sec. 540-A for a stated period subject to the conditsons—W hether 
erroncons—Crhminel Procedure Code, Sec. 438—Refereace under—Whether justifed—High 


accused could be allowed to go to Calcutta provided the Judge wás satisfied 
i trial would not cause any delay or invalidate any part of the proceedings, 


(1) that the words “or otherwise were wide enough to cover the present reference which 
the Judge was fully justified in making. The High Court also was empowered under Sec. 439 


U e ee eu ad 
irregularity in the proceedings would not vitiate any sentence or order that might be pesed 
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Emne Ero v. Ranma Raman Mrrraa B ; . .. 1076 


ssi. Etirtenes of—Second ,shheei—W ben High Court ‘sill tutsrfere. 

- question of the existence of custom is substantially a question of fact and the finding 
' is ocdinarily binding on the High Court in second appeal. If the court below- epproaches the 
questian from a wrong stand-point or throws the burden of proof on the wrong party or wronglye 
gesumes a condition to be necessary, which is not required, the finding may be vitiated. Simi- 
larly, if it acts upon illegal evidence or acts upon evidence which is legally insufficient to show 
that the custom is general or of universal application, the finding mey be interfered with. 


Ses Transfer of Property Act, Sec. 55, Sub-cl. (2) . ; : .. 653 
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Decree—Form of—Mebent alienstes dedicated poperty—satt for possession by chelerx—Relisf— 
Decree for possession be pared in favour of sabent—Relief to be granted. 

The chelas of a mutt sued for possession of the property on the ground t the village was 
dedicated property af which the vendors wee only managers (mahanta) not absolute 
owners. The chelas prayed thar the mahants themselves as the head of the mutt for the time 
being may be put in possesnan of the property. Held, that a decree directing posession to be 
given to the mahant could be granted. 


BoacwatT Prasan v. Brnvesirtwant Das 965 


Easements Act (V of 1882), Sec. 13 (4)—"If en casement i necessary”, interpretation of—Muss- 

ctpalitees Act (I of 1900), Sec. 178—Opentug a door in en exuimg wall—W ben baildmg not 
sustertally altered. °, 

The words, “if an easement is necemary” in Cl, (s) of Sec. 13 of the Easements Act 
mean an easement CAjoyed as a necessity. 

The opening of a door in an exswting wall will not materially alter a building within the 
meuning of Sec. 178 of the Municipalities Act. The law does not enable a Municipality to 
refuse permismon to open a door rf it is to be opened reasonably in an existing wall. 

Plantiffs sold a building, which formed a part of a larger building, to defendant. Subsequently 
he sued for an injunction restrauding defendant from using a partculer door as a passage. The 
first court decreed the suit but the lower appellate court dismissed the suit and on appeal the 
High Court granted an injunction, to defendant not to use the door except for the purpose of 
passage for the sweeper for flushing the latrine. No right for egress and ingress for defendant 
and his servents through the said door was reserved to defendant by the sale deed. To the west 
of the building was municipal land and 2 public road and rt wes poembleefor plaintiffs to open 
a door in the western wall so as to permit the sweeper to come and flush the latrine. Held, in 

Letters Patent appeal, that what was allowed by the High Court to defendant was not en 
ah aol aecestiey andi char pletufs Gut whould ‘soceed. ia dis sedis 
Mornamocan Ara Horan vy. Qapm BarsH : 1070 


———Sec. 15—Application of—Right to support from subjacent lend—Infringement of, what 
dows not conststute—Demages. 
Land ıs m rts naturel condition when it is not excavated and not subjected to artificial 


pressure. 

Where plaintiff's wall collapsed as a result of the digging of a nala near by by the defendant 
but no portion of the soil of plaintiff's land had fallen mto thet nala nor was it proved thet 
20 years had elapsed before the alleged encroechment, beld, that Sec. 15 of the Easements Act 
and not Sec. 7 applied to the case. Plaintiff had a right to support for his building from the 
subjacent sol of the defendant but thet right hed pot been infringed and therefore he was 


not entitled to any damages. 
Boacwan Das v, KuorsHeD Broam elses Maym SULTAN BEGAM -. 340 


—— Sec. 15—As sn easement end ss of righf—Meexing of —Animas. è 

» In order that the user should be ‘as an casement and as of right’, it is absolutely esential 
that the said right should be claimed over the property of another and for the beneficial 
enjoyment of a property which belongs to the owner. From the very nature of the conception, 
easement is rather a fringe to property than property itself (Section 15, Easements Act). 

The question of animus is in each case a question of fact. Where the owner of ono pro 
perty exercises certain rights of enjoyments over the property of another for the benaficral 
enjoyment of the former, he must be presumed to possess an animus which is manifestly to his 


advantage. 
Dwara v. Raw Jaran : . 1537 
Evidence Act (I of 1872), Sec. 3—When « fact is seid to be proved within meenmg of. 
See Pre-emption Act, Sec. 20 i “1003 
— Sec. 11(2)—Evidence relating to subsequent grent—Seme donor end donse—Adminibiiy. 
See Hindu Law .. x 964 
—— Ser. 13—Statement of rights prepered by piedecessor-in-istle of plaiatif in a previous 
Iidigatson—Ad misssbilify. : pone 
© See Hindu Law ° 5 964 


—— Secs, 13 end 32, Sub-cl. (3)—Sals devds—Recitals showeng adjacent lond in dispute to 
be neral lend—Admssibility of, in evidence. 

A statement of a neighbour disclaiming his own title to a land and recognizing another’s 
title m a statement against the proprietary interest of the person making it and is admissible 
under Sec, 32, Sub-cl. (3) of the Evidence Act. But before such a statement can be admitted 
in evidence the requirements contained in the opening pert of the Section must be fulfilled and it 
must appear that ıt has been made by e person who ıs dead, or cannot be found, or has become 
incapable of giving evidence or whose attendance cannot be procured without an unreasonable 
amount of delay or expense, 
© A mere statement may not by itself amount to an ‘instance’ and may not under Sec. 32, 
but whore it is coupled by conduct even though by omission, it can be treated as an instance 
in which such rights has been recognized. 


—_—See. 32, Sab-cl. (3). 
Ses Evidence Act, Secs. 13 and 32, Subcl (3) 


———Secs. 32(3) amd 33-—Sistement by Hinda widow of es age as to verbel antborlty 
to adoph—Not ageinst ber pecuniary or proprietary intsresi—Steiement m mutatoon proceeding 
inadmissible wader Sec. 33. 

Bee a es aa oea ie teksts 
party, against whom evidence given by a witness in a previous judicial procecMing is sought 
be used, had both the Cand ihe coeortanit? t8 ecomexemian and thar the dupton 
ioe wero substantially same in the first as in the second proceeding. A statement 
a witness in a mutation proceeding in tho Revenue Court cannot be used under Sec, 33 
a subsequent civil suit in respect of the sme property, inasmuch as the question in 


had succeeded to her husbend’s estate on his death in 1860 
in 914 and in the course of fhe mutation proceedings in 

Revenue Court consequent on such adoption stated in her evidence that she had hed 

to her husband. The widow, having died in 1915, her 

statement was sought to be used in proof of the said authority in a suit between the adopted 

son and the reversioner. Held, that the sid statement was not admissible under Section 32(3), 


m 


inssmuch as under the circumstances it could not be mid to be against the pecuniary or 
proprietary interest of the widow at the time when she made it, nor under Sec. 33 as 
stated above. r 


Heavy onus rests upon the party to prove the 
Dat Barapor Somon » Bryar Banapur Sotam 
——— Sec. 34—Relevent entries in kceciai booki Corroborahios: necessary to fasten babiky 
abon a pberton. 
Under Ses J46f thai Evidenco; Act silevaht- entria in acegimi books onlén: corrobonited; 
are not sufficient to festen liability upon a person. 
Kuom Mar, Nau Das v. Dwara Das, Bary Natu 


——2. Secs. 35 or 74—Record plan—Not prepered by public seivent te dicberte of bh duty 
nedmissible in evidence. 


See Municipalities Act, Sec. 265 
————See. 65, Sub-cl. (c)—Prodace’, eee 
See Qreemption Act, Sec. 20 
———See. 78 Notification of Executive Coviremini Served Tow newspaper —Insdmisble 

at proof. 

Where, although everybody present in the court on the dey of the trial was certain 
that the Criminal Lew Amendment Act had been extended to the whole of the United 
r Beat ies eens amie: oh cope oie Cees Hees wr piace 
and the court, relying on the statement of a police officer that he had had a telephonic 
conversation with the Chief Secretary to the Local Government as to the extension of the Act 
and on an extract from a newspaper of standing containing the ectual text of the Notifica- 
tion, convicted the eccused, under Section 17(1) of the ssid Act, beld, that the conviction 
was bad, as the extract and the statement were inadmissible in evidence under Section 78 
of the Evidence Act 

GopHan LaL AcaryaLa y. Kovo-Eupmos 


a 90—Presmpiion es to the genuineness of the original Secondary evidence iln 
Sec.465 


L 


mast be led before presumption cen be made. 
Pre-emption Agt, SÈ. 20 


— Ser. 92—Agresment—Mortgage debt to be discharged ierni re ss amount len. 
then whai is due sader ibe mortgages deed—Oral evidence inedmrssible. 


See Evidence Act, Sec. 92 


———Sec. 92— Applicability of—Evidence showing thet dirani. wes e mere peper PERIA 
never intended to be given ane to, 
See Hindu Law .. s we 


——See. 92—Mortgage dealt of satksfaction—By peyment in peri and remissions 
of belexce—Ore evidence admissibhle—Agrermeni—Mortgage debt to be discharged by pey- 
meni of en amonat less then what is dus under the morigage derd—Orel evidence inadmisible. 


A plea of stiffsction of a mortgage dobt by pryment in part and remission of the 
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the terms of the contract, and oral evidence be adduced to prove the payment of s part 
of the debt and remission of the balance. 

An agreement cannot be proved by oral evidence to show that on payment of a sum of 
money less than what would be due on ting the cofrect amount @f principal and 
interest at the stipulated rate entered in the gage deed the debt would be discharged. 

THe CoLtincrox oF Eram as Mawnacen, Court or Warns Estate or Rao Mananay 
Swan v. Komon Lar È 


sye S2 Sihi on. Promkaory. nots Sabidiary apie ial thik keymrak aar. wot. $0. br 
demanded annid settlement of eccomntr—Adminibiliy of. 
A claim besed on a promwsory note paysble on demand must be decreed and the defendents 
cannot resist the claim by saying that the amount would be given credit for in the final 
settlament of sccount Between the parties. e 


GHanseam Bas BAIJNATH v, Miran Lat Tampon 


—— Secs 92—Terms of contract reduced to wrlting—Evidence of ore agreement modif 
tbe terms—tnedmislble—Agreement relating to secured debt payable te 10 yesmıs—Ser. 
Doce This ack Wet fon Gee oat end halitand: cena do Har 
method of peyment—Suit based on sarkbst—Not prematare. 

Where the terms of a contract have been reduced to the form of a document, no 
evidence of any oral agreement oc statement was admissible as between the parties to such an 
instrament for the purpose of gontradicting, varying, adding to or substracting from its 
termes. 

Under a registered indenture between the parties dated June 19, 1919 plaintiff agreed to 
rebuild defendants’ house on the terms thet the house was to be constructed at an approximate 
outlay of Rs2,000 which plaintiff would provide at a fixed interest, that the house was to be 
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tion bond and that the money due to plaintiff would be peyable in 10 years. Tha construc- 
tion of the house lasted from July 18, 1919 to July 4, 1920 and on an sccount having 
been taken on July 1, 1923 it was found that plaintiff had spent Rs,3,760-4-3. On July 1, 
1923 defendant executed a sarkhet in plaintiff's favour for Rs.1,400 which contained en 

promise to pey and wes unfettered by any condition ss to the time or method 
of payment. In plaintiffs suit, brought on July 1, 1926, for recovery of money on the 
sarkhat, beld, thet the earkhst war a self-contained contract and as plaintiffs right to enforce 
payment was not controlled by any condition ss to the time of payment, the suit was not 


ParmesHwast Das y. LACHEMAN Prasan oa 
a, 22, nl, th Promo (1) erly fo, en, iremen moi prevented fron 

establishing fect tevelideting the document—'Frauf m Proviso (1) tuclades Freud 
on reghtiation lew—Tremsfer of Property Act (IV of 1882), Sec. 43—Erromeous represemte- 

How may be om taferences to be drenu from docwments of Hile—Reghtration ae yl (XVI 
of 1908), Sec. 28—Freud on regestretron—Whet comstitutex—Civil Procedure Code (Act V 
of 1908), Or. I, Rule 10(2) reed with Sec. 107(2)—Appellate courts power to alla 
s respondent to the emey of appellent—High Comrt Rules, Chapter 1, Rules 1( 

(xiv) (b)—Jatitdsction of a single Judge to transfer a respondent to the errey of ep 
inal of Property Act, Sec. 6(6)—Trensfer of mere spes roccæsions—W bes zot 

emonat to. 


Section 92 contemplates that no perty to an 
allowed to uphold the written contract and yet try to 
agreement so as to vary the terms of it, but it does not prevent even a party to such m 


proviso is wide enough to include a fraud on the registration law end there is no reason 
toe suppose why it should be confined to fraud practised on the person whoels establishing the 


plea. That a fictitious inclusion of an item of property never intended to be sold can 
amodht to fraud on registration admits of no doubt and it is open to the court to 
into the intention of the parties. 

There may be an erroneous representation both on questions of fects and on inferences 
to be drawn from documents of title within the meaning of Sec. 43 of the Transfer 


e Property Act. 
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of 
A suit for sale on the besis of a mortgage of 1913 filed against the representatives of 


and subsequent mortgagees and transferees was resisted only by A (mortgages 


Me erect ar tee Gra ook ene ee a 


’ 


nor B was e party and A himself the p on Aprl 20, 1927. Subsequently, 
on an application by A, a single Judge of the Higl{ Court, after hearing the parties, made 
Aa t Moanwhile C, a second mortgagee, obtaned a decrees on basis 


to in Sec, 

because the sale in favour of A still stood and only a right ef redemption 
coul Bas of the decree in his favour, the contention that 
the basis of A’s application had been destroyed had no force . 
and 


That although the property mortgaged in 1913 origimally belonged to one BK 
his death it was partitioned among his widow, daughters and the mortgagor (the 
adopted son of BK), the fact that the mortgagor hed a vested interest in the property on 
the date when the mortgage was executed either as a result of an alienation by the widow 
in your i and that the mortgagees were fully aware of the 
affairs showed that there was not a transfer of a mere spes successions. 
the wi i deed merely to assure the mortgagees thet she 


was invalid. A was a defendant in the sction wes trying to prove a fraud to which he 


Gort Naru v. Roy Raw 


———Sec. 92, Proviso (2)—Bond declaring money to be repaid with interest—Simultencous orel 
contract declering wo interest to be paid but plaintrf to take usufruct of lend instead of interest 
—Contracts taconssstent and oral evidence inadmisuble, 


Where’s bond declared that the money was to be repaid with interest at 2 certain rate and 


document or when the matter involved in the oral agreement is 2 matter on which the docu- 
ment is silent; 

(2) that the two contracts were inconsistent with each other and therefore oral evidence 
was rightly excluded, 

Kaui Dunn Sitcu v. Jaar PATHAK 


——See. 108—Perion mot beard of for 7 yesrs—Presemptlou confined to fectum of death only 
—Barden of proof—Sutt to set aside decree on ground of frend—Pleintsf mast perisculertse 
e 


fec 
a suit is instrtuted to set aside a decree on the ground of fraud, it is obligatory and 
im ive on the plaintiff to prove that the decree was obtained by fraud practised upon the 


General allegasioo# of freud are insufficient and the plaintiff must particularise the facts 

upon which fraud is founded. 
Under Sec. 108 of the Evidence Act when the question is whether e man is alive or dead, 
i that he has not been heard of for 7 years by those who would naturally have 
heard of him if be had been alive, the burden of proving that he is alive is shifted to the per- 
it. The presumption raised by this Section is confined to the factum of death 
and not to the exact time when death may have occurred. Where a party affirms that a certain 
person died on or before a particular date, that Fact has to be established by positive evidence. 


Jiwan SovcH v. Ruott SINGH 


———See. 115—Estoppel—Pertom obtained release from liehlity npon waderstexding of fore- 
going defnite claim against third party—Estopped from enforcing claim agelust third perty. 
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——Sec. 132—Defematory statement m examinatson-tn-chisf—Statement m no wey 
relevent to matter in sesus—Statement wot cied. 
See Penal Code, Sec, 499 .. 1121 


Excise Act (XII of 1896), Sec. 60(«)—-Ofenbe wuder—Cocaine recovered jion common bouse 
occupied by two brothers forming joist Hinds famsly—No seperate eperiments. 
In a small common house occupied by two brothers belonging to a joint Hindu family and 
running a common business, there were discovered not only en enormous quantity of cocaine 
but all the necessary weighing machines and packing material to deal with it. The house was 
not a large one with one brother’s apertment separate from the other. Held, that the cocaine 
must be deemed bave been in possession of both the brothers within the meaning of Sec. 
60(«) of the U. P. Etcuwe Act and in the absence of any gatisfactory reason sccounting for 
the possession of gpcaine both the brothers were guilty of the offence. 
Kinc-Emprron v. Kasmi Naru i oi ds 249 
Execution Gourt—Powrrs of—Exscution of mortgage decree—Objection—Mortgagor 'incom pe- 
teni to mortgage under Rule 11, Schedule ITI, Civil Procedure Code—Mortgage and decree void 
—Whether such ples cen be raised in execution. z 
Ses Civil Procedure Code, Sec. 38 g 1594 


Factories Act (XII of 1911), Secs. 2(2) (d), 26, 28 and 52—Piece-workers—To be deemed to 
be employees—Work done outsidg isme fixed by propresto:—Offeace, when made oui—Com pu- 
tation of bours of work—"Interrupton”’, meaning of the word. a 

Where some plece-workers, whose duty was to wind yarn which amounted to -performing 
a process of handicraft connected with the manufscturing process carmed out in the factory, 
owing to the ignorance of the law of the men in charge, were found by the Chief Inspector 
am aff fectorics to have worked outside the tıme fixed by the proprietor for the employment of 
cach employes, beld, (1) that the piece-workers must be deemed to be employed in the factory 
within the moaning of Sec. 2 (2) (#); and (2) that the proprietor was guilty under Sec, 26. 
The term of eleven hours is subject to a nder that in computing the hours referred to in 
Sec. 28 any interval by which work ıs mterrupted for half an hour or more shall be excluded 
and the interruption must be taken in connection with each individual employed and not con- 
fined to the general cessation of work as for the interval between noon and 1 p.w. It is more 
reasonable to interpret the Section ss meaning actual work and not merely residence in the 
factory for a certain number of hours, 
Kawiapat v. Kinc-Empmnon 


Family arrangement—What conststates—Eautence of dispute not necessery—Trensfer of Pre- 
perty Act, Sec. 5—Agresment wot emounting to transfer within meaning of nor tn contreven- 
tom of Sec. 6(«)—No frensfer of spes successionis—Perttes acting on ibe agreement—Estoppel 
—Evidence Act (I of 1872), Sec. 115. 


One A died in 1893 leaving him surviving his widow B and four daughters C, D, E and F. 
On Mey 1, 1898 B and her daughters (who had been married excepting F, D having become a 
childless widow) executed 2 document by which the immovable property of A then held by B 
was divided in five lots of equal value and one lot was taken by each excepting D. It was 
further agreed that if any of the sisters (other than D) died without male issue, her share 
would be taken by the sisters excluding D, but if any left a male sue, her share would 
go to the latter alone. On the same dey two other documents were executed, one by D and 
the other by her sisters whereby D agreed to have cash maintenance and the sisters 
their property to the former as security for payment thereof. E died without male isue in 
1900; F died in 1915 leaving a son who died in 1925 leaving his widow, G, who succeeded ta 
possession of his share under the guardianship of his father H; B died in 1919. ‘The parties 
had all along acted on the egreement of 1898 and treated it as valid upto September 30, 1925 
when the plaintiffs C and D brought the present suit against G and H claiming that the agree- 
ment was invalid as B could not partition the property and that G had no right to hold any 
part of the property originally belonging to A. e 

Held: (1) that the documents of 1898 were in the nature of a family arrangement 
were, therefore, binding on the parties, although there was no actual dispute between 
parties at the date of these documents; Cd 

(2) that the arrangement of 1898 did not contravene Sec. 6 (e) of the Transfer of Property 
Act. There was no transfer of the chance of succeeding to an estate nor was there any tran 
fer of a spes successomis which would be invalid by Hindu Law. 

(3) that the plaintiffs were estopped fiom setting up their present claim. 

[Per Bunner, J.—The agreement did not amount to a transfer within the meaning of 

e = Sec. 5, Transfer of Property Act, so far as the daughters were concerned.] 
Pornar Swoon v. Durant Kowwar , z 688 


Family sottlomient olsi famsly of father sud three sons—Eldest brotber seperates—No?t cleer 
whether secon and thsrd brother sepsrated—Dapates between widow of second brother end 
@thsrd brother om ome side and eldest brother on otber slde—Compromne. 
Nature and Scope of Family Settlements discussed. 
Sew Transfer of Property Act, Sec. 6(«) in so ed we ee IMI 
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Government Trading Taxation Act (III of 1926)§ Sec. 2, Swb-secs. (2) and (3) snd Sec. 
3—Income Tax Act (XI of 1922), Sec. 3—Applicabtiy of —Liabssty of an Indiow Stats under 
Hh Mayesty’s protection trademg sm British Indis to faxatton su British India. 

The Tehri State frranged to mmber, prowa ihn i terctor, at ow placar in Beis 
India by holding auctions. The prices offered were unreated to the state capital and on 
their acceptance, money was deposited by the purchasers in the Imperial Bank of Indi. An 
amemment heving been made on the basis of the State's income for the year 1925-26, the State 
asked for a reference, 

Held: (1) that the Government Trading Taxation Act of 1926 and the Indian Income-tex 
Act were applicable to the Tehri State. Within the meaning of Section 3 of the Income-tax 
Act a Government, which carries on trade in British India, is to be treated as a company and 
a trading Government is liable to pay income-tax. 

(2) that although the Trading Taxation Act came into ee a 1, $926, tho State 
was Liable for assessment with reference to its income derived in British India during the pre- 
yrous year inasmuch es the State hed contnued its business in years subsequent to 1925926; 

(3) that masmuch ss the amount on which the tax had been assessed represented no capital 
but only the estimated profit, only the income had been taxed and not the capital; 

(4) that the ects of the State in arranging for the sale of timber and ın receiving the 
proceedi oE fhe Cotter, in. Brith India, conitirure: trading in, Beitiak, Taalin; 

Rax Prasan—Is the matter of 


Guardian and Wards Act (VIII of 1890), Sec. 47 (F) read with Sec. 34—Order by District 
Judge permitiomg guardian to celebrate marriage of the ward—Appecl les to High Court. 
An order pesed by the District Judge authorising the guardian to celcberate thd marriage 
of the ward amounts to the regulation of conduct or proceedings on the part of the guardian 
within the scope of Sec. 43 of the Guardian and Wards Act, and an appeal lies from such order 
to the High Court under Sec. 47(1) read with Sec. 43 of the Act 
Reor Lat v. Smam LaL 


Heirs—tInterpretetion of ibe word—Includes female line, nuless expressly excinded. 

The word “heirs” includes both the male and ths female lme, and if he intended to ex- 
clude the female line, it must be done in direct terms. 

Mm Sarpar Aut alles Gonpumira v. Mmza Maxsupali Beg 
High Court Rules, Chapter 1, Rules I (st) and (xiv) (b)—Jurtdiction of a dugie Judge to 
transfer a respondent to ths errey of appellant. 

Set Evidence Act, Sec. 92 read with Proviso (1) 

Hindu Law—Adoptroow»—Widow—Aathority to adopi—With the permission of father-in-law - 
PERIN 4 exhausted om bis death—Power—To be executed with consent of enother—Ends with 
esib. 

Subiegt to. the thle chat in order co sree the reil intention ae executat of ae 
cument executed in vernacular in India, it is permisible to bear in mind the surroundings of 
an Indian, his manners, beliefs and his social and religious customs, the ordinary rule is that 
when a power is given to be executed with the consent of a person, and that person dies before 
the power is executed, the power comes to en end. A Hindu testator authorised his wife to adopt 
k son to him with the permission of his father. Held, that inasmuch as the paramount inten- 
tion of the testator was to have an adopted son to inherit the xamindari, the words “with the 
permission of my father” created a tee a 
and the authority came to an end with the death of the father. 

Rayewpea Prasan Bom y. Goral Prasan San 


———-Allenation—Jotni family of father end sons—Morigage of bouse by fallen Honi sold 
tn execution of s dimple money decree against father—Suit by mortgagee to enforced mortgage 
—Asction-purcheser entitled to impeach mortgage. 

- Where gn auction-purchaser was in possession of a a house in virtue of an suction sale held 
in of a simple money decree against the father who formed a joint Hindu family 

eens see PONTE ore benek eee e 
same house execyted in his favour by the father prior to the auction-tale, it was open to 
the defendant auction-purchaser to put the mortgagee to proof of the validity of his mortgage 
as one for legal necessity. 
Quacre:—Whother a mortgage of the joint family property of a mitakahara femily by iw 
a Pe anda a dn antecedent debe: lee or Foldable; 
Manan Lat y. Campu 


<==“ EE VE E T next. precem pve SE e ET S 
extitled to chellenge—Hinda Lew—Widow, gifi by—Whether decleratory relef should be 
grenisd to the reversioner. 

Where a suit is directed against alienations in favodr of the next presumptive reversioner, 
the contingent reversioner from the nature of things is the only person entitled to challenge 
the trensection and ahere is no reason for holding that a suit by him is not competent, 

Per NraMATULLAH, J.—In cases of transfers for consideration in which questions of legal 
necemity may arise, the grant of a declaratory relief ordinarily serves tho useful purpose of 
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declaring rights which depend upon proof of t to which evidence may disappear 
by tho time succession to the estate opens. Bit in e case whero the transfer is a gift pure and 
simple made by a Hindu widow, no question of legal necessity or its v such can arise, 
and it is not desirable as a rule to grant a tabu which ail ene ho wal pios ow 


Burden of roof —Jolat property poseson of om member briber bis seperate 
PUR): or if caer: 

Ses Preemption Act, Sec, 20 i : xi 
—Desghirr in bartia ui 5 belle oiar c Sie ee Fo oh e Fior woke wader which 
mowy bed been borrowed for the berkbi ceremowy of ber wotber—Sele is : 


be presumed to be family property nulers seperate income established by menager—Jotnt femily 
Poin oa adel with emoluments atteched to ii—Cosrt may esige coricts days 
to party. 


———Gift—By husbend to oe A ownership conferred Weald imply right to > disnat 
—Express power of dination 


Jaquoonan Sman v. Pawnrr Sxi Nara 


0H Donm expected to do ome work be donsiertion of ft—Domee's falere—Gijt 
E E T e Ne Caer 


` Hids femele—Usufractusry mortgage—Sult by reir Eenece Movie “held to be for 


executed for necessity and wes binding on them. The mortgagee brought a suit for fore- 
closure against the ledy and foreclosed the right to redeem the property. On the death of the 
ledy, the present respondent (and an assignee of part of the property), brought a suit for re- 
demption. Held, that the lady represented the entire estate in the foreclosure suit, and dhe con- 
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femsed judgment honestly, and on the foreclosure decree being made final, tha entire interest off | 


the lest male owner passed to the present eppellant, and there remainél nothing to which the 
present respondent could succeed. e 
Hanra Sman v. Raw Paran SinaH 
—— 7 Fmperiible estate—Jobat faemily—Right of succession, of the jundor brench “of the femily— 
Seperation in residence, mets end worthlp end peritiion of the pertible property—When inten 
How to ghe ap chence of succession by the famtor breach proved—Reghiratlon Act (XVI of 
1908)—A shere is a bonis, within the jurisdiction of registering oficer tacladed in the sale 


> desd—Vendor end vender honestly believed that vendor bed s title to ii—Intention to treasfer 


mast be proved—Esvidence Act, Sec. 92—When appliceble. 

A mere separation in food, mes or worship, that is to say, in the general status of the 
family, or even a partition of the partible property hsfsr ss, would not destroy that notinnal 
jeintness which entitles a member of the junior branch to succeed to the fmpargible estate, and 
rebutted only by showing that there was en intention, ex- 

of A 
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succession to the impartible estate. Such intentionf can be implied both from circumstantial 
evidence and from the conduct of the parties, but!the conclusion must be irresistible and the 
circumstances must aia aes il (odie aie oe E 
separation in status. 

In che case of an impertible estate, the distance of relationship between the claimant and 
the common encestor is in itself insufficient to destroy the presumption of jointness. 

A mere separation of the place of worship or the mere existence of strained relations would 
not be tantamount to an abandonment by rhe junior members of their right of succeenon 
to an impartible estate, The object of the parties to get registration effected at any particular’ 
place cannot per se amount to a fraud on the registration department. ý 

Where in order to enable themgelves to get the salo deed regutered at a particular place, 
the parties includec a small bit of property which was within the jurisdiction of the Registrar 
and there was no ovidence that either the vendor or the vendee was aware of fact that this 
small item was not transferable, they being under the bonest belief that it was trantferable, 
beid, that as the burden of proving the fraud ley on the defendant and he had failed to dit 
charge it, no fraud on registration was committed. 

Section 92 of the Evidence Act applies only as between the pertics to the instrument and 
their representatives in interest. But as under the first proviso to that section any fact mey be 
proved which would invalidate the document, the section would not exclude evidence to show 
that a document was a mero paper transaction never intended yp be given effect to or acted 
upon, 

Ram Somnar MaL v. THe Cortactoa or Goaaxmpoa as Manacen, Court oF Warns, 
MAJHAULI ESTATE 7 z 2 s ; . 

———Jotnt femily—A member conveys property belonging to bim in lisu of consderation— 
Tremsection followed by ects end conduct of partres—Absence of registered sale deed evidenc- oo = @ 
ing treasection—Validsty of—Pert-performence, doctrine of—Applicebilsty of. 

Where a member of a joint family conveys a portion of the property belonging to him to 
another member of the family in lieu of conmderation and the transaction has been followed 
up by sctings of the parties, it is not open to any impeachment by reason of an absence of 2 
registered instrumert to support the transaction. 


724 


the ground that F and D were members of a joint Hindu family an the date of D's death, 
that*the house passed to F by rule of survivorship and that E had no ttle to the house. The 
first court decreed che suit. The lower appellate cou-t found that C and D were members of 
an undivided family, that the house in its inception was owned by C and D in equal moieties, 

i i ing C's debts the house was transferred by C and D to B by sle in 
1892 on the understanding that B was to discharge the debts, that as B, who remained in 
possession till 1896, could not i 
in 1896 to C and D, that this 
clusive ownership of the house 


arrangement. 

Hdd, that che transaction wes fully supported by the doctrine of part performance as laid 
down by the Judicial Committee in Mobemued Muss v. Aghore Kemer Gevgsll, L L R. 

42 Cal 301. Under these circumstances E was tho owner of tho property as her to ber de- 
cesed husband and F was not competent to mortgage tho property under the document of 
February 8, 1923. 

Bann LaL +. MUNDER 638 


———Johat femily— Money borrowed for expenses of Genna ceremony of e danghtsr—W bether. 
money spent on ‘legal mecesstty’—Rate of tuterssi—When interference by court justified. 

If, having rega-d to what is customary in ths society to which a family belongs, a certain 
a ture is reasonable, such that a prudent mam similarly smtuated would incur or such that 

members, if adult, are likely to sanction, it may well be regarded as money spent on 

necessity —a phrase which is not capable of an exhaustive definition. The circumstances ° 
of tho particular family, such ex its means, social customs and sentiments, the purpose on which 
the sum in question is to be spent, its adequacy or otherwise are some of the considerations which 
will determine the propriety of the expenditure in a given case 

If the rate of interest is prime feche reasonable, it may be considered to be justified. If the 
borrower agrees to pay an abnormally high rate of interest, it is the duty of the creditor to 
satisfy the court that the borrower could not have raised money at a lesser rate or that the e. 
rate agreed on was otherwise justified. 

At the time of execution of the hypothecation bond by A and B, who were brothers and 
members of a joint Hindu family, their sons were infante. Interest was agreed at 1% per 
month and tho mortgage money was payable in 2 years and it was agreed that if interest» 
was not peid at theeend of the year it shall be added to the principal and aggregate mount. 
No payment was made and the sum claimed by plaintiff came to Re.1,180-9-0 at the date of 
the suit brought by him on the basis of the band. The lower courts found that Rs.230 out 


D 
that D did pay the entire debts of C, who had agreed to 


1654 INDEX [1930] 


of the consideration of Rs300 was borrowed fom the expenses of Gauns ceremony of e daughter 
of the family of A and B. Held, that the a iture on the Gauna ceremony wes spent on 
‘legal necessity’. ° ë 
(2) That no case had been made outf for interference with the rate of interest 
payable under the deed. 2 ; 
Bapana Mim +. PADARATH SINGH we : a 3 oy ; . 1073 


—— jomi femily—Periiion saii—Plaintif?s right fo partition -declared but pertition sot 
efected—Whether status remeias joint or ssperate—Baurden of proof—Derd of relruquisbment 


unless it is proved that “the lady had independent advice. © 

It is one thing @or a person to agree to relinquish all rights when she is mado to belicve 
that sho hag no right whatsoever and quite another thing to make a gift of those rights be- 
lieving that those exist; and the burden lies on the person relying upon a deed executed by a 
perdansshin lady to show satisfactorily that not only the nature of the transaction but sts 
legal effect was fully understood by her. 
- Where a pardanashin Hindu widow executed a deed of relingnishment under the belief 
that she 


which really existed and therefore the deed was not binding on her. 

A separation in status can be effected by a definite expremion of an intention to separate 
made by one member of the family, whether the other members consented to it or not; and 
farther incumbent on the party awerting separation to establish that such an inten- 
persisted in continvously for any length of time 

intention can only be annulled by clear evidence of the renunciation of such inten- 
and in some cases, by consensus or agreement on the part ‘of the members of tho family 


Where s partition suit resulted in an order in favour of the plaintiff declaring his nght to 
have the property pertitioned, the mere fact that the partition did not come into effect would 
not necessarily indicate a renunciation of tho former intention. 

Paras Raw + Mews Kunwar : 8 890 


—— Joint femily—Possersdon of wacleas by the joint famsly not proved—No presumption arises 
thet property acqusred by e member of the yotnt family is joint family property. 7 
There is no presumption that any property scquired by an individual member of a joint 
Hindu family which is not shown to bave possessed any nucleus, was joint family property. 
Durga Prasan y. CHAUHARJ“ Passan 4 775 


——Joisi femsly—Tenency acquired in the name of A while the femiy wes joini—A set 
ap the defence thet the occupancy holding was bu ows—Hisds Lew applied end burin o 
proof ley on A. 

Tho ordinary rule of Hindu Lew, that properties acqmred while the family was joint and 
with the help of the ancestral or joint family property should be regarded as joint family 
property, and that the burden af proof that it wes self-acquired property of a single member 
should be on that member, should be applied to a cese where the property in question is a te- 
D . 

Tho new Tenancy Act also recognizes the possibility of a joint family holding lands as 
an occupancy tenant, though it has modified the rule of succession for the future. 

AcHary! Anm y. Harar ABT ; p é s 974 
—— Jont property—Property in possession of ome member—W betber bss separate property or 
self-ecquitstion—No presmphon in bis fevowr, 

See Preemption Act, Sec. 20 Sa iy , X . 1003 
————Lagal wecessity—Adzlt members of family jotuing in execuiing deed of trensfer—Not 
„suficient to prove legal wecessity by itsslf—No other evidence om record. 

e Although the fact that all the adult members of a family joined in ghe execution of a 
deed of transfer ix sufficient to supply any lacune that mey exim in the evidence of legal neces. 
sity, ‘that fact alone cannot supply the evidence of legal necessity when there is no evidence of 
legal necessity on the record. i 

Sacamat Kuan v. Boacwat dies Porrar , ; g : ; . 634 
ol necestity—No recital in mortgage decd—AN adalt members fotued in tt execution 
—Mortgege—tInteres}—No specific recital as to poyment of interest after mortgage perlod— 
Mortgagor Isable for payment of subsequent interest. 

Plaintif’s suit for sale on the basis of a mortgage was resisted by the mortgagors on the 
ground of want of legal necessity for part of the mortgage debt. The mortgage decd was an 
ád document and all the adult members of the femily had joined in its execution but it con- 
tained no express recital showing the purpose for which the amount wes requifed The mort- 
gagee was dead and the mortgagor did not enter into the witness-box. The deed provided that 
interest would be paid every year during the fixed period of 7 years, that in case of default 


the mortgagee would enter into possession and that would be redemption after the period 

of 7 years but thers was no express covenant i y stating that interest would be recover- 

period of 7 years had expired was there a clear recital stating that no 
interest after that @eriod would Be : 

Held: (1) that having to all the f legal necemty was established; 

(2) that in tke abeence of any express recital to the contrary, ıt must be presumed from 
the terms of the document that subsequent interest was contemplated and thet the mortgagors 
were lable for the same. 

— Legs] mecensity—Jotat femily—Js}man! busteess carried om in a bouse for 40 years at 
owner's pleaswre—Owner offers the bouse for sale at a comcesson—Adulie members purchase 
the bouse. ° 

A joint family, who were purohits of « Raja, had been living in the Jategr’s house at his 
pleasure for about 40 years and carrying on im it a joint business of jijmani. When the Raja 
offered the house for sale to the purohits at 2 concession, the adult members of the family 
borrowed a certain amount from plaintiff and adding a mum of their own, bought the house. 
On the same day <hey mortgaged the house for security of the borrowed money to plaintiff. 
The purohits were unable to pay back the whole money ond the mortgagee brought « suit for 
sale on the mortgage. ' 

Held, that the adult defendants were ecting with prudence and discretion in the manage 
ment of family affairs in purchasing this house and thereby enaMing the family of the defend- 
ants to céntinue the business of jijmani in that house and the transaction was for legal ne- 
ceasity. 

Gospmy: v. Frc LaLLAmUL Haapzo Das ` 

— Mahen! dserates dedicated property—Sust for possession by chelas—Rellef—Decree for 
posession be penes im favour of mabeni—Rslief to be grented. 

Ses Decree—Form of i 


——Metntenence—Siep-mother—Trensfer by Hinds to be step-mother of plots for life-ttme 
in Item of marntenence—No restreini on alseuation provided by derd—Usufructuery mortgage of 
blots by trensferee—Validity of—Hinds Widows Remarriage Act (XV of 1856), Sec. 2—Wilow 
allowed to remarry by custom—No forfetture of ber right to saiutenence—Tremsfer of Pro- 
perty Act (IV of 1882), Sec. 6(¢)—Right to sue for mesne profits—Not trensferable. 


Where the desd of agreement, by which a Hindu transferred certain plots to his step- 
mother for her lizetime in ben of her maintenance, did not provide for any restriction on 
alie&ation, and the transferee subsequently executed a deed of usufructuary mortgage of the plots, 
beld, that the deed did not restrict the right of the transferee to alienate the plots for the 
period of the limited interest in them which was granted to her and therefore the usufructuary 
mortgage was vali. 

If 4 Hindu widow is allowed to remarry by the custom of her caste, there is no need for 
recourse to the Act XV of 1856 for the validity of her marriege, and therefore there is no for- 
feature under that Act of her right to maintenance. On the other hand, if her remarriage 
us not permitted by the custom of ber caste and w only valid under the Act, there would be 
a forfeiture of her right to maintenance. 

The right to sue for meene profits is not transerable. 

Bat KauHna SHarmma v. Party SINGH ` ; . . 3 i 

———Ma riage—Second marriage in karso form in lifetime of first busbend—Custom, existence 
of—When first marrage rendered tnvelid. 

Whether the Hindu Law in its highest form recognizes or does not recognize divorce is 
immaterial, Tho fact that a second marriage in the karao form during the Irfetime of the 
first husband is recognived as valid amongst a certain class of people carries with it inevitably 
the proposition that the first marnage can under some circumstances be regarded es no longer 
a valid mgrriage. Therefore, a second marriage in the karao form by a wife, who had been 
Der eas 

Emperor y. AsLop ` 7 ee ; S á : A $ 

bere—Pagiiiion between faiber end bis sons—Father’s wifes shere—Share equel 
to that of the father or the sons. 

The texts of Mitakshare and Yajnavalkya are suthorities for the proposition that where 
there is a partition between a Hindu father and bb sons, the wife of the Hindu father has a 
right to a shere equal to that of the father or the sons. 

On October 20, 1921 A separated from the joint family by a partition deed to which his 
father B and brother C were parties. On May 30, 1923 C ssparated by a registered partition 
deed obtaining 1|3rd share of the joint property and the remaining 2[3rds were retained by B 
end his minor son D. Subsequently C sued B claiming damages for fraud but the suit was 
withdrawn. On November 20, 1924 C sued for partition against B and D on the ground that 
the deed of 1923 was unfair. During the pendency of this suit D died and on September 5, 
1925 C withdrew the suit. On September 12, 1925 C filed the present suit agsinst B alone 
claiming 34 share of the family property. On August 13, 1926 C's step-mother E unsucces- 
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got a decree on August 24, 1926 but 
a different court to the effect that she 
B and C. 


UE ads S eeeoiawnees 


haying patai Sat 40 ps anil therefore. de babenraant 
datk Ge tommben sein vie tacenisc, the sher e to which he was now entitled; 
no 


bar of acquiescence against the amertion by E of the rights to 
which she was entitled under Hindu Law; 

(4) that E had a mght to share equally with her husband and sons; and 

Se See v fern Jems Mind eran yom deat cb 0 

ParraP SINGH v. DALIP SINGH 79 
— Partition betugen father end son Berisbon of monsy Tica agamst ihe fatber—Son’s 
property acquired at partition noi Hable to attachment, 

e 

The effect of a partition between the sons and their fother is to exempt their individual 
property. Sa re os partikon. froni, liability. to, BUA mma at emcee gf a. money: decree 
against the father. 

After the execution of a mortgage bond in favour of plaintiffs, by A and his minor bro- 


» C 
from 
of 





whether there was any family necessity. The present suit by the creditor was brought more, 
than 6 years after the date of the regustered document but within 6 years of the date of the 
judgment ın the suit, against A and his minor soms. It was found that the sons had al- 


first 
got their share partitioned. Held, that the question of legal necessity could not have 
I gone mto afresh in the second suit as the matter wes res judiqats between A and the credi- 
tors, nor could the of A’s minor sons be attached in execution of any decree in favour 
of creditors, Plaintiffs suit wes also barred by time which began to run from the date of 
tp hes waa ee wine eed oe ope 
v. Boacwan Swan ; ne ai Pa í 816 


—§|—Relighoas Exdowment—Miseppropristion by mensgers to their own use end elienations in 


breech of trust—No prescriptive right to divert trast property from its original parpose— 
Evidence Act, Sec. 11(2)—Evidence relating to subsequent greni—Seme donor donce— 


the plaintiffs in a preveoms Iitigation—Ad mitbrlity—Trensfer of Property Act, Sec. 41—Exquiry 
would beve resulied in satisfying the purchasers thet the vendors were fall owners is no cuswer 
to the absence of om enquiry. 


There can be no prescriptive right to divert trust property from its original purpose. The 
real question is whether the grant was at its inception a trot and not whether trust money 
had been misappropriated by the managers to ther own use. 

Being attracted by the remarkable piety and asceticism of one A, a maharaje granted to 
him, in 1783, che: pcvberty in dipa ail ait endowment to provide. foe tie- erben of Re 
disciples, vimtors and fagirs out of the income thereof. Thereafter A founded an asthan and 
a thakurdware and these two buildings and the properties have ever since been managed by 
successive disciples who were ali colibates and succession followed the rule of discipleship. 
The original grant was not forthcoming but the entries in tho record of rights, prepared on 
the advent of the British, proved the existence of that grant and elso that the village in dis- 
pute was settled with A revenue free. Wherever a narration of the history of the grant wes 
attempted, a mention of the object of the grant for religious purposes was never omitted. 
Two ocher villages, which were subsequently granted by the maharaja, also confirmed the fact 
that the grant wes a charitable endowment. After A’s death m 1817-18 certain Thakurs sued 
ey of Eie vilage ee ee eridenc ee ee 
and obtained signatures of residents of the village in question to a statement of their eight. 
In 1839 a transfer having been mado by one of the chelas of A, the other chelas protested and 
appealed from the order of the collector declarmg the transferee a xaminder. In the present 
suit most of the witnesses on both sides believed the property to be somethiag different from 
personal property although the present mahanta spent great portions of the income on personal 
comfoft. The present mehants having sold the property in 1917, plaintiffs, who were minors 
and chelas of the former, sued for pomemon of the property on the ground that the village 
was dedicated property of which vendore-mahants were only managers and that the pleinciffs 
had an interest in the property es chelas, who were entitled to be supported from the income 
eof the property: Held: (1) thaç the gft made by the maharaja was an endowment of which 
A was manager and not owner, and the property being dedicated property, it was inalienable 
and previous alsenations in breach of the trust could not validate the alienations in suit. 

(2) The evidence relating to the cheracter of the subsequent grant was admissible under 

11(2) of the Evidence Act. This endowment was a fact, which though not otherwise 

was relevant because ıt made the existence of the endowment of the villago in dispute 
highly probable. The donor and the donee were the same and so were the reasons which moved 


A LJ. RY. INDEX 
the donor to make the gift. 


(3) That the statement of their rights p by the disciples in the 1817-18 litigation 
was admissible in evi under Ses, 13 of the E Act ss the right was claimed by the 
pre eae the plaintiffs and the cover transections in which the right 


C eka ia nleo puii adea Erom (ho aa iDan 1a E A o 


they 
that the vendors were mahants of a math, they could not seek the protection of Sec. 41 of 
the Transfer of Property Act. The argument that an enquiry would only have resul in 
satisfying the purchasers that the vendors were full owner, is not an acceptable answer to 
ee ee en oe ne ae 
the provisions of the statute. 

Buacwat Prasan v. Bomestwaxt Das r a 


—Relighous endowment—Sauccessor in wansgement a sieges ofe prior 


manager. 
See Civil Procedure Code, Or. 34, R. 5 read with Or. 22, R. 4(2) ` 
When renunclation Is complete—Arye Samajist Senyes! Performance of the Pre- 
japatbiyesthi homem essential. 
The performance of tho prajapethiyesthl bomem is esential and is the final ceremony to be 
performed even by the Arya Samajitt who becomes a Sanyssi. 
The mece faet that a persa. declares chat ho tas beanna a Sanyal oe War ke daered 
as soch or wears clothes ordinarily worn by Sanyasis would mot be sufficient to make him a 
perfect Sanyasi. It is esential that he must enter into the fourth stage of his life in accordance 
with the necessary requirements. Ho must not only retire from all worldly interests and become 
dead to the world, but to attain this he must perform the necessary ceremonies without which 
the renunciation will not be complete. 
Batpso Prasan v. Arya Pario Nom Sanna ta 
— Tem gbi of worship with emoluments diecbed to B- Coari mey adp. ceris 


deys to each perty. 
See Hindu Law ; 
— Wiow—Meintenance—Righi to ereen of, 
Before a Hindu widow can obtain a decree for arrears of maintenance she must satisfy the 
Court that she was in want and a case for arrears must be mads out, end there myst be prima 


ee ee E 


— Wow, gift py iio declaratory relisf should be preni t to ihe aiioa. z 
Ses Hindu Law 


Hindu Remarriage Aet. Sec. 2—Whow Aires to remarry by pe ee forfetare 
of ber right to maiutenence. 
Sev ne Law 


Income Tax Act (XI of 1922), Secs. 6, iGo ctli 6 cherging tection—Zemiaderi, bucome from 
chargeable with tax excepting agriculiurel income. 
within the category of “agricultural income” is chargeable with Income Tax in British India. 
Scheme of Income Tax Act discussed. 
Prosmart CHanpaa Barua v. Toe Kne-EwPmor 


pan ea 6l. d 12ean for ont yeer from Caitowaini enthoriithiFreckios. of trm- 
porary structeres for rent—Income to be assessed as tucome from “oiber sources”. 

Where an assessee has taken land on lesse and has erected on a pert thereof houses and shops 
which are let out om rent and has let out the rest to squatters an rent, the income derived from 
such rents @omes under Cl. (6) of Section 6 of the Income-tax Act and must be assessed as 

in Sec. 12 of the Act, 
contract which the lessees obtained from the Cantonment authorities is neither “pro- 

“ nor is it “busings” and the income fram the contract 5 to be esesseed es income from 
“other sources”. 

Basawr Rar Taxsat SGH oF Acus—in the matter of s 


—__~—Sec, 13—Prokts—Proper method for ascerteimment of profits of ws asin Opoka d: ani 
closing stocks both undervalusd. 

When the opening and closing stock of a business are both undervalued, the real profits 
of the asese of a particular year cannot be sscertained by mecely miming the valuetion of the 
closing stock end not taking into consideration the similar undervaluation of the opening stock. 

THE panes oF Income-Tax, Boxmay y. THE AnMeEDanaD New Corron Mis 

———“Secs. 22 2 md p—Disrgerd of provistoms of —Whet consttiuter—Assestees axsexsed jotnily 
as members of Hi Cee ter ee en ees 

See Income-tax Act, Sec. 66 i’ 
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————Sse. 22(2)—Notice sader, calling n assesses to file return of income, withrn 29 deys 
—Notice dlegal, effect of, om assessment wader Sec. 23(4)—Stetement of the cese by 
Commissoser to High Court, under Sec. 66(2 igh Cours power to formgle questions of 
lew—Applicetion for review of sudgment del by High Court upos s of cass made 
rah eae review Her—Crvil Procedure Code (Act V of 1908), Sec. 114—Inepplic- 

y of. 


On April 13, 1928 one A who was the head of a joint Hindu family, wes called upon 
by a notice under Sec, 22(2) of the Income-tex Act to furnmh a return of income by May 12, 
1928. A having failed to do so, he was ordered by the Incometax Officer, by a notice under 
Sec, 22(4) to submit his account-books on May 28, 1928 but A succeeded in obtaining five 
days’ more tmo to file his return. He, however, did not furnuh any return, but submitted 
a medical certificate stfting that he and his deughter-in-lewe were seriously iL On June 2, 
1928 an asseesmentgto tho best of the judgment was made by the officer under Sec. 23(4). A’s 
application for a fresh opportunsty to file a return wes disallowed by the income-tex suthorites, 
who discreflited A’s allegations as to illness. At A’s instance the Commissioner of Income-tax 
made a statement to the High Court remarking that no question of lew arose in the case. 

Held, (1) that it was open to the High Court to formulate questions of lew that arose 
in 2 caso and to answer them for the benefit of the Commissioner and the parties; 

(2) thee the substantial question of law that eroee in this case was whether the notice 
that was imved to A under Sec. 22(2) was at all z legal notice. Inesmuch es the minimum 
time of 30 days within which to@%ile a return was denied to A, the notice was entirely illegal. 
The fact that subsequently an extension was granted did not cure the initiel defect. There- 
fore there could be no valid sssesement of income-tex under Sec. 23(4). 

Where, after the High Court’s judgment in this case had been sealed, the Government 
advocate applied for review on the ground that it was the practice of the income-tex Office to 

= mate in notices immed that in the caso of the period allowed proving to be lees than 30 days, 
the assessees would have 30 days within which to make a return, beld, that no epplication foc 
review was maintainable, 

Kajont Mat KALYAN Mat OF GENERALGANJ, CawNrors—is the matisr of 72 

———See. 22(4) and Sec, 23(4)—Princtpal esd branch bustnest—Accoxnts, production of— 
Income-tex officer's jurisdichon—Notice under Sec. 22(2)—Non-complience with, effect of — 
Subsequent wotsce wuder Sec. 22(4)—Assesrment, when not righty wads. 

‘Tt is not incumbent on the income-tax officer of the principal plece of business, where en 
ssecsece in aseceecd to income-tax, to issue separate notices under Sec. 22(2) of the Income-tax 
Act requiring returns ın respect of the mcome of each branch of the assesecd’s business. 62 

When an seseo denies the existence of eccounts or documents, the income-cax officer 
can presume the existence of such documents or accounts. , 

The income-tax officer of an sssessoo's principal place of bumness has jurisdiction to compel 
such assessee to submut a return and produce accounts in respect of a branch business when he 
has submitted a return, produced accounts, and otherwise complied with all the requiremeats of 
the law before the income-tax officer of the place where he has such branch business. 


of the income-tax officer af a place where an sssessee is carrying on a branch business; nor is 
he bound to refer the matter back to the latter officer for further inquiry. 

The esecssees carried on business st Cawnpore with branches at Bombay and Calcutta. In 
compliance with a notice issued by the Income-tax Officer at Cawnpore under Sec. 22(2), they 
sabmitted the return of their incame of the Cawnpore business. The Income-tax Officer at 


pore imued a combined notice under Sec. 22(4) and Sec. 23(3) requiring the asessees to produce 
their account books of all the three places of business at Cawnpore. On August, 26, 1927 
the account books relating to the Bombay and Cawnpore business were produced and efamined. 
The Calcutta account books were pot produced and che explanation given for their noo-prod 
duction by the amessees was that they had been submitted to the authorities at 
CAlcutta and were being exammed there. This axplanation wes cvidentlf accepted by the 


ment of case forwarded by the Commirmoner of Income-tax to the High Court, the Commis- 
sioner stated that the amessment had been rightly made because of the non-compliance by the 
asce with the notice issued in August 1927 and the Commissioner did 

en the non-compliance with the notice of February 1928. Held, that the Ingome-tax 
having once eccepted the explanation for the non-production of the books as ired by the 
. notico dated August 1927, was not entitled at a later stage to penslize the assessecs for their 
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non-compliance with that notice by making an t to the best of his judgment. 
LacrmuaN Paasap Basu Rawis tha of Te and ai 4 ad 
—_—Sec. 23, Sub-ste. (3) end S, 13—Income withont stating basis of computation 


—Assessment Hegel. b 
Sec, 43—Asserses cerrylug business is Brithh Indie borrowing mousy from a beuk ont- 
side British Indle—Assesrment in respect of interest peld by exsesssp—Assesseé to be deemed an 
The essessee corporation carried on business in Bombay and in the course of their business 
borrowed money from a benk which carried on business outside British Indis. dhe Commissioner 


San 43 he amase was an agent of the foreign bank within the meaning of the Income-tex Act 
and the assesment was right. ‘ R 
‘Tre COMMONER OF Income-Tax, Bomar y. THe Bomnay Trusr CORPORATION, L- 
MITED, as AGENT or THE Honoxone Trust CORPORATION, LOOTED 7 £ 3 
—— Sec. 52, read. with Sec.. 177 of the Pens! Code—Verifying en sairus statement, offtnce 
when made oni—Subsequent rectification, effect of—Sentence, qusstion of. 
Although, scco-ding to the notice issued by the Income-ter Officer on April 2, 1927, 
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clear es regards the the income at Rs.45,000 
without stating the basis of his computation, beld, that Section 13 of the Act did not authorise 
the Income-tex officer to act arbitrarily and without any evidence, end the amesxment was illegal 
having regard to the provisions of Sec. 23 
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— sec. 66(5)—Stetement of case by to High Comrt—High Conrf’s power 
to formulates questions of lew. 
Ses Income-tax Act, Sec. 22(2) 2 sE te 
Insolvency Act, Secs. 4(1) end. 28(2)—Powerg of coart of insolvency. 
Ses Mohammedan Law s Ss we A 
Interpretation of Statute—Reference to Objects end Reasons. 
See Legal Practitioners Act and Bar Councils Act. 402 


Kumaun Rules—Rslss 11, 12 end 24—Order by Deputy Commissioner under Provincial 
Insolvency Act—Forwm of sppeal—Notsfication No. 543|7-421 published m U. P. Gertie 
of Apra 3, 1926—ApSlicabllity of. 

Under the Kumaun Rules 11 12, and 24 an appeal lie? to the Commisnoner, Kumeun 
Division and not whe High Court from an order of the Deputy Commusioner under the 
Provincial lvency Act. Notification No. 543/VII-421 published m the U. P. Gazette, 
April 3, 1926 introduced certain changes, but it éxpressly provided that the Notifications did not 
apply to any suit or proceeding instituted before April 1, 1926 or to any proceeding taken before, 
on or after the said date in continuance or pursuance of any such suit. An application of ul- 
ment of a transfer was made to the Deputy Commusnoner, Naini Tal, under Sec. 53, Insolvency 
Act, after the date of Notification. The order of adjudication and the application for adjudication 
were, however, made before the date af the Notification. Held, that the annulment of an aliena- 
tion under Sec. 53 of the Insolvenc Act B invariably ‘in pursuance’ of the order of adfudication, 
and as the order of adjudication was made before the Notrficenon, the application for 
annulment would be subject to the Kumaun rules. o 

ABDUL Mowat vy, Tammar or Kaspipun, Dr. Nam Tar 1095 


Acquisition Act (I of 1894), Sec. 18—Objectsom to Collectors swerd—Jurisdiction of 
Court—Amy other objection not entertetnable. 


The jurisdiction of a civil court under the Land Acquisition Act is strictly limited to 
the conmderation and determination of the specific objection taken by the owner to the 
Collector’s award; and if the only objection taken us ss to the amount of compensation, the 
owner cannot subsequently invite the civil court to entertain an objection as to the 
measurement of land. 

PramarHsa NatH Moutiice v. THE SECRETARY oF STATE Pon INDIA IN Counc . 126 


Landlord and tenant—Tenent cannot build house on the site of a chapper. 
A tenant is not entitled to build a house on the site of a chapper. ê 
Rati Soan v. Damonar LaL as ; 1608 


Land Revenue Act (DE of 1901), Sec. 4(12) (4)—Plenting of grove on sir leud—Doss 
wot result in ssr lend loring sis cheracter. 

The planting of a grove on e sir land does not result in the sir land losing its cheracter 
of sir. ° 

Har Saran Das v. Harnans SINGH : ; 1249 
——+—Secs, 34 end 35—Non-complience with—Effect of. 

Ses Agra Tenancy Act, Sec. 10 é 
————Sec. 42—Scops of—Appliceble to disputes relating to class end tenure oxly—Sust 
between rival tenants instiinied im the Civil Court before Locel Act III of 1926 ceme into 
force—Previous decision of the revenue court om the question of tenency—Whetber operetes as 
res judicata, 

A suit between rival tenants is cognizable by the civil court. Section 39 of the Land 
Revenue Act of 1901 and Secs. 40 and 42 are all to be read ; 

The scope of Sec. 42 is very limited and is limited to the case of a disputo relating to 
class and tenure. Where the question is, who is the tenant, Sec. 42 has no relation to such 
a dispute. Tt is a mistake to read into Sec, 42 all the provisions of Sec. 95 of the Tpnancy 


Act of 1901. 

g One A Was recorded in revenne, papers at occupancy tanant and was tho fere couin of B (C. 
and his brother C. In A’s lifetme hu three sister’s sons, D, E and F,°a to the revenue -æ 
core to hava their names recorded along with As on the amad tha hey wer joe ee 
cultivgtion with him. C filed an objection but before any decimon could be arrived at, A 

died. C amerted that be and B alone were in possession of the holding of which A was a nominal 
tenant. The zemmmdar, who was made e party, at first denied the right of either party but 

on receipt of ngxrana from D she agreed to their names being recorded in the village papers. 

The Asnstant Collector, thereafter, cams to the conclunon that A was the real tenant and not 
“Band C, that the latter could stot succeed to A as they were not in jont cultivation with A, 


78 
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989 


529 


cert to which the zemındar was not a party for « declaration that ho and @ were tenants 
of the holding ın dispute and that failing this declaration, they be given possession. D and his 
brothers contended that the suit was barred by res pudscata, 
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prima fache cognirabla by the civil court; and that the Assistant Collector’s judgment 
es ena gs oe re decision could not operate ss res fudicate. 
Kast Prasan Amma Prasad $ 


————See. 111—Sautt for recovery of reni—Referenct to civil couri—Szait eee filed 
within thas clowed—Subsequently withdrawn with permintow to bring fresh suli—Second 
sali—A conthexence of first sust—Adverse postsssion—What emounts to—Right to bold 
property witbout payment of rent. 

One A was the mahant of a math and in that capacity held certain lands as an inferior 
proprietor, ‘A dispute having arwen between A and his duciple B, it was ed by arbitrators 
who gave 51 bighes of land to B for maintenance. It was further p that B’s won C 
would be iutiated Ey A as his ch eo haat es ee 
E C eventually succeeded to the math. On B’s death D and E took pofemon of the 
51 bighas. After the death of D and E, C instituted two suits against the sonseof D 
for recovery of rent on the allegation that they held the land as tenants of C. In the reve- 
nue court the defendants pleaded that they were not tenants but proprietors, Thereupon 
the present plaintif were ordered to institute a fresh suit in the cıl court to obtain a 
declaration of ther title and thu they did in 1921. The sut was withdrawn with liberty 
to sue agun and a fresh suit wes subsequently filed out af which the present appeal arose, 
in 1923. 

Held, (1) gis ia His Pain: OK asdlnbd add esate ected! aod aut the dena and 
grandsons of B helc the land without any title to the same, it must be taken that their 
possession was adverse and they matured in themselves a right to hold the property without 
payment of any rent and therefore the suit must be decreed; 

(2) that the second suit should be treated ss a continuation of the earlier suit and the 
first mit having been filed within three months of the date of the order of the revenue court, 
there was sufficient compliance with the terms of the order, 

Nacesowar BEHARTHI v. Ram NARAIN BHARTHI 


—— Sec. 233(k)—Allotment of sheres under paristion procerdingi—Efeci oj subigis 
claim to share not dlotted—Crvi sust berred—Res judicate—Csv Procedure Code (Act V of 
1908), Sec. 11(4). 

The plaintiff sued for possession of certain properties by avoidance of a sale deed executed 
by his father in favour of the defendants. The pleas raved in defence were that part of the 


Held, ee ee 


property was the self-acquired property of the father and that the claim was barred by the | 


princtple of res fudicate and by Sec. 233(k) of the Land Revenue Act. The findings were that a 
portion of the property was acquired by collateral succession and the rest was purchased out of 
jont family funds but in view of the provisions of Sec. 10 of the Bundelkhand Encumbered 
Estates Act the sale of even self-acquired property was illegal with the result that no valid 
title passed to the vendee under the sale deed and the plaintiff himself had become the owner of 
the entire*share by succession on the death of hu father. 

The plantiff himself had applied to the revenue court on the death of his father for the 
partition of hw share and the constitution of a separate patti and had impleaded the defendant- 
vendees in the proceedings but owing to an omuson on his part he clarmed the separation 
of hs share other than that which had purported to be transferred under the sale deed. 
An imperfect partition of the mahal was ordered and separate pattis formed. 

In a subsequent suit filed by the pleintff claiming the share which had not been allotted 
to him, beld, that in view of the provisions of Sec. 233(k) of the Land Revenue Act it wes not 
open to the plantff to reclaim that porton of the property which had been allotted to the 
defendant and put in his patti, 

Questions of title affecting the partition are exclusively within the jurmdiction of the 
revenue court and the Land Revenue Act debars the parties to the pertition from rainng 
subsequently in a cil court any such question of title. 

The alletment of shares or plots to various co-sharers should be deemed to be a matter 
withm the exclusive jurisdiction of the revenue court and therefore a plaintiff is debarred from 

Se ee Baa: OT boed, Semester Cou 

GAaNGa Prasan v.eBENI Prasan 


— Sec. 233 (k) eud Civil Procedure Code, Sec. 11—Partition jroctedini Separate bh 
formed—No objeciton raised—Subseqnent crvil salt claiming Hile barred—Lew of entries for 
consolation. 

Where plaintiffs were parties as co-sherers to a partition in which a separate patti 
was formed for defendant (a Hmdu widow) of the property in question and they raised no 
objection to the formaton of a separate patti, beld, that pleinwffs were debarred, under 
Sec. 233(k) of the Land Revenue Act and Sec. 11 of the Cowl Procedure Code, from filing 

a subsequent civil suit on account of a gift made by the defendant in favour of her daughter 
at the property in question. 

Tua Galy. eaa recogused by hi’ lan ob cakes fue oallt in mutetion cases in a 
khewat whero a widbw is occemonally entered for her consolapon and not with the intention 
that she should hold the property for which she is entered as a Hindu widow's estate. In a 
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partition proceeding the revenue court is enti either to decide a question of title or to refer 
the parties for decision of that question to civil court. But in e mutation case the 
revenue officer making the entry does so in an dministrative capacity and he ig not entitled to 
decide a question of title, ‘ 

Sana Sro y. Raw Prary F 2s x é . F . 1281 
— Se. 235 (k)—Partstion piocerdmgs—Himdu widow's patil sepereted—Senkalapnema exe- 
cuted by the widow—Sait for declaration thet no tittle passed to doner. 

A mit for a declaration that a Senkelapnama executed by a Hindu widow, who hed got 
her pattl separated in partition proceedings, does not pass any title to the donee, is not 
barred by Sec. 233(kp of the Land Revenue Act (III of 1901, local). 

Ram Surm Papey v. Parer SmcH ; .. .. 1307 


— Se. 233-K-oSuit for decleration of title—Integiity of partition proceedings entirely: 
unafecied—Suit not barred. 
Where plaintiffs suit for declaration of title did not affect the partition or union of 
mahals and left the integrity of the parntion proceedings absolutely unaffected, beld, that 
Sec. 233-K of the Land Revenue Act -waos no bar to the mit. - 
Data Dwm v. Noma E 1046 


——Sees. 233 (k) end 112—Partitson proceediags—Objection—Question of propreetery Hile— 
Civil court decrees on alee gree Court—No jnrisdiction to stay pertstion proceedings— 
Civi! Procedure Code, Or. 41, 5—Constraction of—High Conrt bas no power to støy 
procesdings of s revenue comt, 

An application to the High Court to stay partition proceedings in the revenue court, 
is a “proceeding” with respect to perntion of mahels and is expressly barred by Sec. 233(k), 
geert in cases to which the terms of Sec. 112 of the Land Revenue Act are applicable. 

An objection involving a question of proprietary title having been raised in a partition 
proceedings, the revenue court, acting under Sec. 111(1)(6) of the Lend Revenue Act, 
1901, directed the applicant to have his claim settled in a cil court. Applicant succeeded in 
obtaining a declaration of title in her favour. An appeal from this civil court decree was 
filed before the High Court and pesiding its decisicn, the High Court was asked to stay 
the partition proceedings, Held, that the High Court had no jurisdiction to stay such 
proceedings. 


Order 41, R. 5 of the Civil Procedure Code cannot be construed so as to empower the 
High Court to stay the proceedings of a revenue court. ` 

Queere:—Whether the revenue court is exercising a proper discretion, or is acting 
according to law, in proceeding with the partition case without awaiting the final decision 
of the civil court. 

Mattoon Hasan v. KALAWATI 1469 


Practitioners Act (XVIII of 1879) and Ber Councils Act (XXXVII of 1926)— 
High Courts inberent powers—When cannot order coxzasel to pey personally costs of applica- 
Hon or suli—Crvd Procedure Code (V of 1908), Sec. 35—Provinons of, effect of—Order 21, 
Rale 52—Attechment of property in custody of Court—Sec. 64—Legel effect of such attach- 
meni—Contempt of Court—Punithment—tInierpretation of statute—Reference to Objects and 
Reasons. i 

Tho judgment-debtor, having obtained leave to appeal to the Privy Council, deposited in 
the High Court a certain amount in cash certificates as security for costs and e further sum 
for printing charges. Subsequently A (counsel for the decree-holder in the lower court) filed 
an application for execution, in which, after correctly and fully stating the facts, he prayed 
thet the cash certificates and printing money might be attached “and the amount of the decree 
may be so far as possible satisfied by attachment thereon”, The judgment-debtor objected that 
the money was not attachable gnd the application wes disallowed by the lower court. The 
decree-holder having sppealed to the High Court, his counsel B confined his request to a claim 
to sttech so much of the money as might not eventually be required to satisfy the eosts of 
the Privy Council appeal. In his grounds of appeal B urged (1) that the lower court was 
wrong in refusing to proceed against the said money, (2) that the said money was not exempted\ 
frem attachment and that the judgment-debtor had the right to withdraw thegunexpended money ra 
any time he liked for his own use and give up the appeal and (3) that there was no equity 
in fd¥our of the judgment-debtor. The matter having been referred to a Full Bench, B stated 
“that it was common ground between counsel and the Bench that the object of the original 
application in the court below was to burke the appeal to the Privy Council”, but it transpired 
later on that B had argued without consulting A or his client. A stated before the Pull Bench 
æ thet the object of his application was to make the judgment-debtor pay an amount equal to 

the value of tho security towards the satisfaction of the decree, in order to secure the cash 

certificates for the purposes of the Privy Council appeal. 
Held, by majority of court, that the High Court has no power to order a legal practitioner 
pay personally the cost of an application or suit except in cases to which Sec. 35 of the 
Procedure Code can be`made applicable; e 
that the present case was not one in which under Sec, 35 of the Code, costs should be 
allowed to the judgment-debtor against the counsel. 


ALJ. BJ INDEX : 


Per SULAIMAN, BANERJI AND SEN, J.—No power to exercise inherent disciplinary jurisdic- 
tion over legal practitioners independently af the Practitioners Act and the Bar Councils 
Act now exsts in High Court,in respect of ir professional or other musconduct. Sec- 
tion 35 has nothing 1o. mie ee or Karondare a 
with contempt of court, but where they have occasioned by his act or omimion under 


High Court by the Indian High Courts Act, 1861. 

It hes been the invariable practice of this Court not to refer to statements of Objects 
and Ressons. 

Per NuwaroLLan, J.—The Court has no power to take disciplinary acon under Sec. 35 
noc award costs against a lawyer personally for acts done within the scope*of his suthority or 
on instructions given by his client because such ects are of his principal, the glient. 

Per Mrans, C.J., Bors amp Youna, ]J.—It is imposible to divorce an ect from the in- 
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- 
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superseded or modified or in any way limited by the 
E VRTE EA EEE ee 


The give the Court power not merely to punish the offender but 
punish him with the direct purpose of compensating the injured person to the extent of 
legal costs. The 


Legal Practitioners Amended Act, Sec. 2(«). 
Sew Legal Practitioners Amended Act, Sec. 36 and Sec. 2(a) 
x ages 15—Exdasive retener by perty of pleeder—Accepience of brief against that beriy— 
Unprofessional conduct. 
Acceptance of a brief and the institution of a suit by a pleader against a party whoso 
i of the 


. Amam LaL r. Tau Jupoxs oF THE Hion COURT OF JUDICATURE aT ALLAHABAD .. 

—— Ser. 36 snd Sec, 2(A)—Order by District Magistrats including ibe neme of a person 

in a list of touts under Seo, 36—Revislon dorns lis—isqsiry by joint magistrate District 

s dustructions—Findmg in favour of accused—District Magsstrate declaring accused 

to be a tout withoxt giving him opportunity to defend bimself—Order is contrevention of 
Sec. 2(A) of the Act. 

A revision does lie from an order of z District Magistrate including the name of a person 


ict Magistrate 
latter to be a tout without giving him an opportunity to defend himself, beid, that the District 
Magistrate acted illegally in going contrary to the Joint Magsstrate’s report. 

Under Sec. 2(A) of the Legal Practitioners Amended Act (XV of 1926) if the District 
Magistrate entrusts the enquiry to a subordinate court, and that authority is not satisfied that 
the person complained against is a tout, the superior suthority cannot include the neme of that 
person in the list of touts. 

ee T . - 3 ig P vs 

36—"Mejority of jhe idiot gree ddat not meen “majority of 
ie member? voting” we ajlon of Ber Assoctation declaring accused to be a tout—Mejorify 
of members voitng in fevour of resolution end rest remalsing acuiral—Resolution does nob 
amount to legal evidence. 


Where the District Judge declared applicant to be a tout on the besis of a resolution pesed by 
the Bar Association accusing applicant of being a tout but it was found that although there were 
94 members of the Amociation, only 64 were present when the reqlutian was considered and 
that" 26 voted in favour of it and 14 agsinst it, the rest remaining neutral, beld, in revision, 
that there was no lagal evidence egainst applicant on which he could be declared a tout. 


The expression “majority of the members present” ss aed eg core 
Banat Prasan y. Kiwc-Empanoa throxgh Dirrascr Jonce oF Acaa 

voting”, 

Legal Practitioners Act, is not the seme thing as the expremion “majority of the members 
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words “by whom” give the very largest discretion to the Court in the @ 
costs. 
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Lessor and lessee—Perprtual lease—Lozg Freed rent—Hertishle tewure—Rents never 
exbanced—Permenent tenancy mey be became Pree on of lewful origin of tstle—Nataure 
of—When to be made. e Ps 

In a suit for possession brought by the hereditery mutwalli of an ancient wakf, the de 
fendants alleged and proved that the lands been held by them for a long though irdefinite 
tme at a fixed rent and as their heritable property and that ther right as permanent tenants 
had never been questioned by the previous mutwallis. Held, that on tho facts it was open 
to the Court to make a presumption thet the grant was in its origin lawful and that same 
previous mutwalli had been authorised by the kari to grant e permanent lease, The presump- 
tion af an origin in some lawful title which the courts have so often readily made in order to 
support the possessory “rights, long and quietly enjoyed, where no actual proof of ttle ws forth- 
coming, is one which is not a mere branch of the law of evtdence. It is resorted to because 
of the failure of @tual evidence. 


Monayasap MAIAFFAR-AL-MUSAYI v. Jasepa KHATUN . 377 
Letters Patent, Sec. 10—Whether, cross-objection cen be taken in Letlers Patent, 
Ses Tenancy Act, Sec. 197(@) and Sub-scc. (f) 1039 


Limitation Act (IX of 1908), Sec. 3—Execution court bound td determine question of limits- 
trom, 
Ses Civil Procedure Code, Sec. 11 : y oh : . 1400 
———Sec. 5—Presentation of mPmorendwm of appeal by an wuenthorised person—Effect of 
—Order rejecting appeal cennot operate as res judicata im subsequent proceeding tm which appeal 
filed in proper form—Extension of irme—Suficieni conse. 

Where a memorandum of appeal 1 presented in court by an unauthorized person, it is no 
appeal at all and the court may reject it for that obvious defect but it is not justified in 
@ating it as an appeal in due form and rejecting the same as 

An order of rejection of such an appeal cannot operate as res judicata in a subsoquent pro- 
ceeding in which an appeal is filed in proper form but beyond limitation. F 

Where a party intending to engage a pleader executes a vakelatnama but by a pure mie, 
take omits to mention his name in the said vakelatnama and the pleader in his turn fails to 
endorse his acceptance and the mistakes are due to pure inadvertance without any dishonest 
intention, there is sufficient cause for extending the period of limitation of the subsequent appeal 
which, though in proper form, is filed after a short delay. 

Monan Qamar SHAH KEAN y. MOHAMMAD SALAMAT Aut KHAN ; 394 

———Sec. 7—Jotat Hridu family—aAlienation by mother es gusrdsen of ber minor rons—Suit, 
to sst aside elisnation—Lomitetion—Sectron 7 tuapplicable. 
Ses Limitation Act, Art. 44, Sch. 1 and Sec. 7 852 


————Sec. 15—Sust agamst jomt defendents—Notsce uscessery agaust one—Period of sotice 
to be deducted against all defendants, 
Ses Civil Procedure Code, Sec, 80 ° 1443 


————Sect. 19 end 20 ond Art. 64—Tnapplicabdity of —Balence of accownt—Sult ov—Last 
acknowledgment of Hebdity meds after expny of period of limltstiom—No accowat stated bet- 
‘ween perises—Contract Act, Sec. 25—Inapplicable tn absence of express promise to pey. 

Plaintiff alleged that defendant approeched plaintiff in 1927 and requested him to ad- 
vance him money in order to run hw bumness, on the understanding that interest at a certain 
rate would be paid contmually with yearly rests and that if defendent faled to pay the annual 
interest the same would be added to the ‘principal and interest charged on the whole smount 
at the fixed rate; that defendant used to borrow money from 1907 to 1921 and made entries 
in his sccousit-books ahd having squared the account he used to credit year after year the 
amount of interest in the eccount of plaintiff; that a balance wes struck on June 17, 1921 and 
finally on June 17, 1922 defendant copied out the entire account from his account-books and 
entrusted the same to plaintiff and that the eccounts were taken between the parties Zor the 
last time on this date. Defendant not only denied the existence of liability but also pleaded 
thet the claim was trme-barred. Both the lower courts dismissed the claim as being barred by 
Imnrtation, Held, (1) that as the lower appellate court hes found that the acknowlecgment - 
of” lability wes made after thet expiration of the usual period of limi Sec. 19 of the 

» Limitation Act could not help plaintiff; (2) that inasmuch as there was no evidence that the 
eddition of interest to the principal in 1919, 1920 or 1921 was with mutual consent given at 
the time, Sec. 20 also could not help plaintiff; 

è (3) nor did Sec. 25 of the Contract Act apply to this case as there was no expres 
promise to pay; 

>= (4) inasmuch as there wa? nothing to show that the final stnking of the balance was a 
result of a mutual settlement of account between the parties and es the account-book in no way 
suggested that it contained the plaintiffs’ account or was an account stated between the parties 
Art. 64 could not be made applicable to this casa 
° The principal distinctions between Section 19 and Article 64 of the Limigation Act, and 
Sec. 25 of the Contract Act are, that acknowledgments under Sec, 19 may be a purely one- 
sided and unilateral statement not even addressed to the creditor, wheress the statement of 
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account under Art. 64 must be the result of mutual agreement, and even though it may imply 
a promise Ao chee neste Fe Hepes rene ee ee eee A 
Act there must of a be an expres promiss 

Ray Naran Rao y. Ram Sanur 
———See. 19, Explenation (1)—Acksowledgmeni of Mebllity Identification of lability by is- 
dependent evidence Ackaowl edgmeni good. 

the acknowlddgment of the Imbility is capable of being identified with the lisbiliry 
sgh 1 be eafrced fn ce mis by aang independent evidenca, he ackooweignan coud 
ses i eae ths purpose: of tying. ea 

Jagan Nato v. Kunwar Grwar SINGH 
Sec. Fi raien Gt fete tee binii dvs “Ep Qo aud Give By iad 
in peyment of sccouat—Efect of—Louttaton—Part-peyment of principa! zesde mot be ex- 
pressed to be as such. 

It would be Isying down a proposition too broadly to say that the mere writing of a cheque 
and handing it over to and its receipt by the payee will and must always constituto e payment 
of the amount. 

Where cheques drawn by defendant in favour of plaintiff, were received by the creditor- 
plaintiff in payment of his eccount so fer as the cheques were concerned, beld, that there was a 
payment such as prims fech would save limitation. 

‘A part payment of principal,- appearing in the hendwriting of be person making it, i not 
aged er Ge D0 ab tke Lida on Act to, borecprenly wae beni miii It is sufficient 
if it evidences a payment. 

M. B. Sman amp Co. y. Smear anD Co. 

——Sec. 21 (2)—Money erica esdir Jois corii Dijani if ksimeit by oai of the 
contracting pei tiesx—When limiiailon not saved against otber contracting perty. 

Where money is borrowed by several persons under a joint contract, the payment of in- 
terest by one of the contracting perties cannot be available to the creditor to save limitation 

against the other contracting party. 

pee onmeanie Prasad v. Muzarran Husam 
———Sec. 22(1) and ae pendente lite sicpaties ninii sonhictia with rigbts 
of decree-bolder—Sterting poini of limttetion. 

Ses Civil Procedure Code, Sec. 47 
—— Sr. 28—-Scope of Iuspplicable to sult by mortgagee for recovery of money dws to bim 
by sale of mortgaged property. 

See Transfer of Property Act, Sec. 61 i 
Ari. 10—Pre-empilon suii—Sele of fractional exdivided xeminda! shere —Lesse—Collec- 
How of rents from tenents seperately, effect of—Suit filed mors then one year after reghtretion 
of sale deed —Ttme-berred. 

Where a pre-emption suit was brought after the expiration of one year from the date 
when the sale deed was registered and the interest sold was a fractional undivided xemindari 
share, beld, t the undivided share could not be owned and posemsed seperstely and was 
therefore sipa li Hi EDEL Pa E o e A a 

wes 
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against third persos. 
Ses Civil Procedure Code, Or. 21, R 63 
—— Art. 2} Complaizt under Sec. 500 of Penal Code—Accased dhcberged— leslie is 
ee ae under Sec, 436 of Crouminel Procedure Code—Suit for =e 
malicious prosecuiton, Hd iia ome or of emia of vertion pletion Sat 
relia Ne Aboot the word. . 
A complaint under 500 of the Penal Code wes filed by defendant against plaintiff 


but the sccused was eventually discharged. On defendants’ application in revision for order- 


Prosecution which was false and without resonable snd probable cause, wes entitled to 
damages not only an agcount of the proceedings in the Magistrate’s court but also those before 
the Sessions Judge. 
The word ‘prosecution’ hes a very wide significance and does not merely mean an actual 
209 
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trial or en enquiry which may result in a conviction and the imposition of imprisonment or fine. 
Mapan Monan Srncu v. Ram Sumpa Since is zs a ie ni 
———Sse. 28 snd Art. 44—Rigbifal minor o te possession insbe of sale deed by guardian 
—Fallure to bave voidable deed set aside withp thae—T tle not extingubsbed—w hetber Art. 44 
spphcable. 

The only cases in which lapse of tame not only bars the remedy but extinguishes the title 
of a claimant ere those provided for by Sec. 28 of the Limitatian Act. Consequently, the failure 
of the rightful owner in continuous and peaceful possesion to have a voidable desd set aside 
within the time allowed by law hes not the effect of extinguishing hu title 

Cases “contemplaged by Article 44 of the Limitation Act are those in which ‘transfer of 
property’ has been mage by a guardian. It implies that the property has changed hands end 
does not apply to cases where the erstwhile minor is in possession of his property inspite of 
deeds of transfer trecuted by the guardian, under which either posesion does not pass from 
transferoreto transferee, €g, deed of simple mortgage, or possesion has not been parted with, 
though it ought to have been delrvered. 

Munamacan Raza ÁHMAD v. ZAHOOR AHMAD 


————Art. 44—Rightful maor owner in possession te spite of sale deed by guardien—Fellare 


to beve voideble deed set sude with hise—Title not extenguished—Whbetber Art. 44 at- 


plicable. 
Ses Limitation Act, Sec. 28 @nd Art. 44 


—— Aii. 44, Sch. I end Sec. 7—(Act IX of 1908)—Jotat Hinds festly—Alenation by motber 


as guerdsen of ber minor soms—Sult to set ende alunation—Limitatiow—Sectiow 7 trappliceble. 
A family consisted of e father A, his wife B and three sons, C, D and KR After A’s death 
B and C (D and E being minors) executed two sale deeds in 1908 and 1909 thereby purporting 
> transfer certain portions of the family property. E, who wes les then 21, filed in 1923 
the present suit to set aride the alenation and to recover property. D was then more then 21. 
Tho suit was dismissed on the ground, among others, that C could give a valid discharge os 
the head of a joint Hindu family and therefore limitation began to run against both D and E 
and it expired when D was 21 years of age. Held, that the suit was not trme-barred. The surt 
fell within Art. 44 of Sch. I of the Limitation Act, it being a suit by a ward, who had 
attained majority, to set amde the transfer of property by his guardian, vex, the mother. 
Every one of the sons of a joint Hindu family has a mght to impeach the transfer mado 
by the father, rf it 1 not bindmg on the family. Section 7 of the Limitation Act applies where 
any suit has to be brought “jointly” by several persons. The use of the words “a cap 
be given without concurrence of such person” indicates that the section is applicable to cases 
like a debt where the question of discharge may arise. Here there was no question of discharge. 
Inasmuch as there was nothing in the sale deed to show that the mother purported to make 
the transfer as the owner of the property, it could not be held thet in executing the document she 
was taking up an attitude which was contrary to the interest of her minor sons. ó 
SHEONANDAM Prasan y. TEMAN BmI A Sa i i K 


— Ari. 43—Money h specific movsble property. 


See Limitation Act, Art. 90 é sa ee a ie i“ eee 5 
————Arts, 62 or 97 end Art. 116—Saxt for recovery of money on failure of cousideration— 
No express nor tmplied covenant to mdemnify. 

Where « contract provides no express or implied covenant to indemnify, and a suit is 
instituted to recover money on failure of consideration, the proper article to apply is Arcicle 62 
or 97. 

Bacusnwar Terwaan v. Burxrawasrr SINGH 


——Art. 64 Statement of account wader—Must be result of mutual agreement. 


See Limitation Act, Secs. 19 and 20 and Art. 64 $ 


————Art, 75—Instalment bond—Option to ras fo: whole emoxnt waived—Righi tossue for 
ssperate tnstalmeni—Ceuse of actlon—Accinal of, ia esch default. 
Where in a suit on an instalment bond executed by the defendant for payment of the 
borrowed by instalments with the option of recovering the wholegamount in case of 
default, the plaintiff hed waived the right to recover the whole emount and claimed only 
certain instalments, beld, chat under Act. 75 of the Limitation Act plaintiff was entitled to 
sue for the instalments es they fell duo within 3 yeaa of e particular default, but could not 
sue in future for the whole amount at once. A 
KAUNA v. Die SINGH Í 


Ari. 90—Priscipa] end agent—Bank cink acting wiibis scope of exthority—Liwitation 


Act, Art, 48—Money is specific moveable property—Limltation Act, Art. 95—Apphcabllity of— 
Benk oficial perpetrating frand is collauon with other persons. 

Where a clerk of a Bank, who is in charge of savings bank accounts, through whom alone 
gponcy could be withdrawn end who alone could report to the official concerned, whether a parti- 
cular depositor desirous of withdrawing money had to his credit sume in excess of what he sought 
to withdraw, ects within the scope of his authority, he is en agent of the Bank and if he 


885 


1416 


1416 


852 


1153 


1112 


495 


LLJ R] INDEX 1667 


misconducts himself in the exercise of that authority, Art. 90 of the Limitetion Act is applicable 
to a suit brought by the principal against the agent. p ae 

Money is “specific gnoveble property” within tho g of Art, 48 and where it has been 
lost seqnired by theft or alee Ee version, or for compensation for wrong- 
or detaining the same, Art. 48 will ei ji 

Where the allegations of the plaintiff Bank clearly amounted to an averment of frand 
i usion with its officials whose duty it was to bring it to 
the Bank thar the sumu sought to be drawn by them 


that information inducing the P E ak ae ee 


Tse Brenan Baxx, Loorm yp. Raw Prasan .. 1153 


PEA E E E E I ght aio 
Money wrongfully retained by bim—Swit for recovery goverred by Art. 90. 

When various sums of money are from time to time eatrusted to a person with specific 
directions as to their disposal, his position is that of an agent; and if he abuses his position and 
retains the money, the suit by the principal for recovery of the sums wrongfully retained by 
Chenin ts, Wis henda is gevensed by Ati 20) Linjotion AES e = 

Jacanyr ve BANDAN . 411 
Art. 95—-Applicabllity of —Benk ofl pretetratins frand i collusion with otber r persons : 

Sew Limitation Act, Art, 90 . 1153 
Art, 97—Sutt for recovery of money ou failure of eouiaedila. 

_ Ses Limitation Act, Arts. 62 or 97 and Art. 116 . iff 
«Art. 116— Applicability of—Trensfer by Himin Widow Tote fadlare of <ouddevaiion 

takes place when treasferee actually dispossessed by reversionsr—Disponession, date of, starting 

poliai of limitation. 

See Transfer of Property Act, Sec. 55, Sub.cl. (2) . z% fs 8 . 653 
Art. 116—Salt for recovery of monsy on failure of consideration.. 

Ses Limitation Act, Arte, 62 or 97 and Art. 116 E .. 1112 
— Art. 120—Right to rwe—Mesning of—W ben period omon, reles of construc- 








ay ar an Ga a a a aE aes 
inherit the property jointly and ‘in case T.C. minor dies Eefore his mother, then the latter 

be held and considered to be the owner of the szid minor's half share in the entire 
property”. Tho son attained majority and diod leaving mals issue. Held, that the words of 
the will were and the defeasance clause came into operation on the death of the son and 
the will could not be restricted to the case of the son dying before the testator or dying during 
his 


Boro v. Koran . 1138 


Ari. 120—Zar-4-cheberwes claimed by "virtas ofaa dectlontde—tinliation rens from 
dete of confirmation of sele. 
Limitation, under Art. 120 of the Limitation Act, in a claim of zaricheharom by virtue 


È 





Dro Das ». Manmsm Rai Gonp .. 1284 


Art, 152—Mortgage deed, payable is 3 sees, eee aig to beach ofi covenent, 
eioi of—Defexli tn Agyment of interest—Sutt on mort gage—Caust of action—W betber 


iia a eE E ges Pepe eee aera E A E nL ST grt ee 
years, thet interest was payable half yearly, that in case of default it was to be added we 
principal and that in case of breach of covenant the mortgagee could realize from the 
mortgagor all the principal at once with interest and compound interest through the Court, 
and the lower courts, bemg of opinion that the cause of accion for recovery of the mortgage 
debt accrued on default of the mortgagor to pay interest on the expiry of six months from the 
date of the mortgage deed, held thet plaintiffs suit besed on the mortgage was time-barred 
as it was not brought within a of 12 years from that date, beld, (fer IQonaL Amaaan, J.) 
that the interpretation put by lower courts upon the terms of the deed was not correct and 
that the suit was not time-barred as the words relating to the breach of covenant can hare 
reference only to the le ia payone sat the mipaleted petod -of thie yen . 

Per BENNET, J.— provisions of the go deed were ambiguous and as the defendañt 
hed failed to prove that it was a term of BE AS cuir ha Gees abrek. edie 
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; covenant for the payment of interest the cause of action arose more than twelve years before 


the dato of suit, and ss the lower appellate had dismissed plaintiff's appeal on the ground 
of limitation only, itv decree should be se skle and the appeal remanded fy dapor, 


———Art. 132—-No period fixed for in mortgage deed—Moncy does not become dus 


———Art. 141—Criterion to apply in order to determing its sbplicaeblity, 


Ses Contract Act, Sec. 239 


———— Art. 158—Difrgfton to issue wotice ts mot equivalent to issue of notice or of givisg of 


notles—Limitation Act, Art. 158—"Gtven”—Interpretation of. 
‘The directian®to imue a notice is not equivalent either to the imue of the notice or of 
giving of she notice to the parties concerned, 
© Quere: Whether the word “given” in the third column of the Limitation Act of Art. 158 
is to be interpreted es actually received by the party for whom the notice wes intended or 
is to be treated merely es the issue of the notice. 
Monamucan Tans Kian v. Basanr Rar 


———Art. 158 —"Givew"—Isterpretation of. 


' See Limitation Act, Art. 14$ 


———Art. 158&—"Parttes”—Iacludes ploaders and persons specifically authorized by’ parties to 


teks wotice—Award—Notice sent to parties’ counsel to file objections withie statutory perlod— 
Suficient tn lew to operate as notice to parties. ' 


Under Art. 158 of the Limitation Act “parties” cannot be confined to parties personally 
‘Thd includes pleaders and other persons specifically authorized by the parties to take notice. 

A notice sent to the pleaders of parties to file objections to en award, within the prescribed 
period, is sufficient in law to operate as notice to the ectual parties. 

Garam Swan v. Harsras. 


— Art 182—Gsit decreed against three ont of five dsfendedts—Appecl by plaintiff 


———Ast, 182(5)—Decree-bolders statement that freon: application for execution dismissed - 


bupleeding remaining two defendents only—Appead dllowed—Application for execution—When 
time begins to ren, 


In cases where the first court’ decree becomes merged in the appellate court’s decree? time 
i ate of the appellate court’s decree. Article 182 does not mean that 
even if an eppeal has been preferred agamst other defendants in which the decree against some 


; 
il 


appellato court must be such a decree ss amounts to a formal exprewion of an adjudication 
conclusively determining the rights of the parties with regard to the matter in controversy as 
leid down in Sec. 2. - 

Japu Nampa Ram v. THs Parsorau GINNING Co., Lr. 


for defaxlt wes merely to seve lsmitetion—Such application seved Imitation, 

Where a decree-holder axplained his allowing e previous application to be dismised for 
default by saying that he had never really intended it to be an application for execution but 
had filed it anly in order to save Itmitation, beld, that the application could save lisRitation. 

Ram Naru v. Raw Saar . . : . 


—— Art. 182(6)—Notice required under provistons of ` 


Minor—Gaerdien ad litem to represent minor te appeel—Csvil Procedure Code (Act V of 


` 


° See Civil Procedure Code, Or. 21, Rr. 11, 15 (1), 17 and 22, 106 


1908), Or. 32, R. 11. 

Plaintiffs sued for pre-emption of certain property. Defendant-vendces being minors, the 
court appointed a vakil os guerdien ed lsem. The suit having been decreed,. the guardian 
did not prefer sæy appeal but a memorandum of appeal was filed on behalf of the minors by 
their father A: There wes no formal application for the removal of the guardian and for tha 
appointment of A in his plece nor did the guardian appear at the hearing. Tt was suggested 

ect of the appeal mi t be remedied by ordering that A migft be appointed 
guardien for the purpose of the eppeal, but the Judge refused to do so and dimised the 
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appeal.as being incompetent. A then filed the present second appeal. Held, that even 
. purposes of appeal it is only the guardan ed appointed by the triel court who 
represent the minorg end so long ss he has not di retired or been removed, no ane else can be 
allowed to represent the minors in appeal. 

Where the allegation is ther the guardien is either not doing his duty or is negligeuc, or has 
colluded, or if there is sufficient cause for his removal, any other person interested in the welfare 
of the minor may prefer an appeal accompanied by an applicetion for the removel of the 
guardian and the appointment af himself in hi place. 

Latarat ALI Kuan y. MomamsaD Yar KHAN x 

——Suit against minor wrongly described as mejor—Ex parte decree—Objection by minor 
is execution—Application by plaintiff for 1estoration—Sust restored, setrBd and decreed after 
abpormiment of guardien ad litem—Selt to be deemed to be wmsttinted egene minor om the 
dats when st was filed. 


e 

When an ex perte decree passed against a minor, who had been wrongly descnbed ss a 
major, was put into execution, the minor objected thar he had not been properly represented and 
after this objection hed been allowed, the suit was restored, at the instance of the plaintiff, 
under Sec. 151 of the Civil Procedure Code, and after the appointment of z guardian od item 
of the said minor, it was tried on the merits and decreed. Held, that the appointment of a 
guardian ed litem must always be sometime after the institution of the suit and the suit must 
be deemed to have been instituted against the minor on the date when it was filed. The omision 
to follow the necessary procedure amounted to a material irregularity which made the decreo 
totally ineffectrve and invalid as against the minor but the suit could not be treated as having 
been either dismissed or decreed effectively against the minor. 

The restoration of the case and the appointment of a guardian ad I:tem did not amount 
to the addition of a new party. 


Subsequent to the discovery that the minor hes not been properly represented by a duly 
appointed guardian, it is open to the court in the exercise of its inherent power under Sec. 151 
af the Code to restore the case to its original number on the file and proceed with it after 
duly appointing a guardian. 

Tau ALI SHaH v, Prarey Lat 

Mohammedan Law—Dsbis of deceased Mobemmedan—Jadgment-credstor of feral. eucestor 
enttiled to priority over the creditors of the insolvent bens—insolvency Act (III of 1907), 
Seas. 4(1) end 28(2)—Powers of comit of rusolveacy.’ 

Under the Mohammedan Law, although upon the death of the ancestor, his estate devolves 
immediately upon his heirs, the heirs take it subject to the payment of his debts and therefore 
although there may not be a specific charge upan the estate for the payment of the debts the 
debts may be deemed to constitute a general charge on the estate, and this general charge 
may pePtake the character of an equitable lien such ss has been recognised in the case of 
Keuderley v. Jervis. 

Funeral expenses, debts and legacies take precedence of the inheritance, ın the administration 
af the estate and its distribution emong heirs; but it is incorrect to say that the inheritance itself 
does not open up until these charges are satisfied. ` 


A executed a promissory note in favour of B în lieu of a loan. After A’s death B got 
the smets left by A atteched in execution of a decree obtained by him, on the basis of the said 
note, against A’s sons and widow. A date was fixed for sale of the property. As the heirs 
Se ee ee ee ee ee ee E 

s heirs be adjudicated insolvents. Before any order of adjudication had been pamed the 
rn Judge, on an application by the creditors, ordered that “the sale be stayed pending 
the disposal of the insolvency application”. B moved unsuccessfully for rerocanon of sau 
ordinate Jgdge’s order on the ground that his decree wes for recovery of debt due 
se eee in the hande eee oere ee ee 
ee ee ee ee and thar the creditors were not entitled to priority 
over his decree. On appeal, he Deere Judge upheld B’s contention and directed the sale to 
take place in execution of B’s decree. . 

Held: (1) ie ice fb te atl Ge aso Dee ede ts E E 
are creditors of the deceased and also creditors of the insolvents, the question of priority 
between the two hss to be decided by the court of insolvency. The powers „conferred by 
Sec. 4(1) do not in any way militate against Sec, 28(2). 

(2) That the property msy have become the property of fhe insolvents by devolution 
title Che Mobamvaedan Law sid yot Diay not be available tothe’ creditors al the! jocclvents 
themselves as distinguished from the creditors of the deceased. It may, indeed, be doubted 
rf the property, which under these peculiar circumstances, has descended to the insotvents under 
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the Mohammedan Jaw, can be called property within the definition of that term in Sec. 2 . 


of the Act. 
Seanxar Lar y. MOHAMMAD IDA 


989 
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———Dower—Sale deed executed by e Mobemmeden ledy in satisfaction of contemplated 
.. dower of ber denghtert+atew—Derd for legel coptiderstlow—Evidence Act, Sec. 115—Estoppel 
SE T EUY E ce T A oe AS oe Tote a Conger A 
estopped from enforcing bis clehu against ie igs sppeal—Polut wot rahed in grounds of 
appeai— Allowed to be argued sf it cuts at the rõot of the care. 

A Mohammedan lady, in contemplation and consideration of M’s marriage with her son, 
sold an undivided moiety of her house to M. Held, that the deed was duly executed for legal 


There, -peron opinna release from a liability upon the understanding of foregoing e 
‘. third party, that person is estopped from asserting or enforcing the 
E af that pariy party. The rule of estoppel, although primarily a rule of 


| 
ie 


Warman » Name Kuan 


an DW o puies is aof deve Salt for Raediop. by rota Day 
ewarding possetsion to the planilf om peyment of a specified sum—Welow clelmed vo interest 


snd wo tuterest wes ellowed—Present suit for tastituted by saccessorstn-interest of the 
previous ge kd aod pletuisfs@lleged that the debi hed been discharged ont of usufruct 
—Widow clatmed tnieres!—Clatm for eterest was res judicata. 


A Mohammedan widow having entered into possession of her husband’s property in lieu 
of ber dower, her co-heirs instituted a suit for possession of their share of the inheritance. 
The-widow in defence set up hèr right to renan in. põmeision all her dower debe 
Tbe partis were at variance as to the amount of the dower. TEAN EE a 
awarding possession of the property to the plaintiff on payment of a sum 


iit 
p 
faite 


abl eagle fa pal Seca pa omg oe 
not medo any claim in respect of interest. The sum spectfied in the decree not having 
peid, the widow continued in possession. The present suit was again instituted by the 
cessore-in-interest of the previous plaintiffs alleging that since the date of that decree dower 


ne 
a 
a 
| 


by or on behalf of tho widow, ey Ee entre R E 
Nawan Broa v. Duarror Broam 


— Dower —Widow’s right of elositisa- W herber E E webediery thet ber ession should 

beve origimsied with the consent, express or iæpiied, of ber basbend or bes otber behs. 
Where a Mohammedan widow lawfully snd peaceably takes possession of her husband's 
otite: witkoat any force ot fend, and. bes dower debe ciatasrcaped in Whale oe Ga patt 
she is entitled to retain possession against the other heirs of the husband so is debe 
hes not been paid by them or bss not been satisfied out of the usufruct of the property; and 
in order to entitle her to retain possession of the property, it is not necessary that her 
of her 


J 
pr 


possession should have originated with the consent, express or implied, her husband of 
husband's heirs. 

herrur Broa y. ABDUL Karns KHAN x ig a 
——— Father dirs in debt leewmg s won and deagbisrs—Son szecaies promisory soie, in bh 
own capectty, is of bts father’s debi—-Honss belonging to decdased sold iu execution 
of decree os foot of sote—Denghters entitled grt here be property 


missory note, the daughters of the deceased Mohammedan were entitled to a declaration 
Se DOE i a Camere, ie debe ok Sete enter: 
Monasowan Kuan v. Nassman ; ë 


——uheriisence—Hindu so beir. e 
See Caste Disabilities Removal Act, Sec. 1 ae . 

—— Preempiios—No reference iz second demand to fnit demesi —imvelidisy of demends. 
: Where there wes an interval of time between the performance of the first and 
a cemends of a pre-emptor and the first demand was neither made on the premises nor i 
“sence of the vendors or the vendees and there was no reference in the second dem 
fest demand, beld, that the demands were defective under the Mohammedan Law and there- 
OS GL a ee ee 

Qax Ranma Beast +. BACHAUNA 


——Pre-rm ptton—P re-em pilon of conditional ula we iecheni Rule of lew. 

a The Rulo af law es regards pre-emption of conditional seles and exchangey (under the 
Mohammedan Law so far as the rights of pre-emption go, sles and exchanges are treated on 
the memo footing) i maed fo Vol, Il Chapter XAXVI, p. 579 of Hamilton's ‘Translation of 
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the Heedrya in the following terms:—“It cannot take place with respect to a property sold 
under a condition of option. Tf a man sell his bouse under a condition af option, the privilege 
of Shefa cannot Se a ee 


Lass Seana ees ean 
MUHAMMAD Yunn Kuan v. Muna Saree Kaan 1478 
———_Weagf, object of —Dsfrendiag creditors—Validity of—Trensfer of Property Act w of 
1882), Secs. 52, 53 amd 2—Applicebilty of. 

There is no role of Mohammedan Law which allows an indebted persgn to make a emi 
of his property with intent to defyaud his creditors. a AE OE Bae he rome P aka: aa 
debtor pay all his debts before he maintained the wag; 

a e a a ua a e Che el ad 
profits and to pay the debts is a mere rule of procedure and not of substantive law, amd there- 
fore is not ss such enforceable. 

The provisions of Sec. 52 of the Transfer of Property Act in no way offend against any 
rule of Mohammedan Lew and are not inoperative by virtue of Sec. 2. 

Where the main purpose of the execution of a deed of waqf was to defeat and delay 
creditors, beld, thar. tie docurent, Wis votdablai tader. Seer a Trench of a AE 

Bmaan Brosma v. Tanan Aur KHan ê 616 


—— Waqf property—Applicetion for senction to sressfer—District Judge's farisliction to 


A District Judge having taken the place of the Qazi of olden days is the proper officer 
to whom an application for obtaining sanction to certain proposed transfers of waqf property 
may be made, oe 

Asai Hussars y. CHUNNI LaL 7 és . 205 

———_Waeqf—Terms of—Settlor himself becomes axiell Portes of sobr dedicated to 
chertty wot defined, but objects of endowment clear—Maistion delaysd—Velidity of weqf. : 

Ses Musalman Waqf Validating Act, Sec. 3(A) A 109 

Mortgage—Eqaiiy of redempilon—Clog on equity, whet b—Provision steely void —Unenforcible 
both egaiast mortgagor and bis assigus. 
Provisions in a mortgage deed which amount to a clog upon’ the equity of redemption are 
totally void and ere inoperative both as against the mortgagor as well as his amign. Under a 
mostgego with possegsion, it was provided that after the expiry of the stipulated period, if the 
mortgagor paid off the mortgage money, the property was to belong as to a limited interest 
therein only to the mortgagor and as to the major interest therein to the mortgagee; and if 
tha mortgagor did not pay off the mortgage money then to the mortgagee only. Held, thet 
Has ipa a Dt te ae ee cere 
Mrsmsan KHAN v. MAKHNA 544 
Inert No specif rectal ax to payment of interest afier mortgage period—Mortgagor 
Hable for payment of rubwqueni taterest 

See Hindu Law i .. 1423 
—Morigage in fevonr of severel Aai linia to ami family Sut by ons mortgages 
—Rights of co-morigageri. 

See Trusts Act, Sec. 88 5 7 950 
————Mortgagee fatls to perform bt nsdertsking 2 to 5 dicbargr a debt Ixe hos Mortir 
Remedy of mortgagor. 


See Mortgage—Subrogation 1577 
——Paeyments to ome of two mortgagees into ber ‘private eccomn#—Does not reduce mortgage 


debi dus to the oiber mortgagee. 


See Tgansfer of Property Act, Sec. 81 ae { i . 1472 
— Ras of tnteres}—When interference by comrt justified, = 
Ses Hindu Lew ° 1073 


© —— Simple mortgagee iateital hato boaan of soriteiri Trotet pier Bile Liable i foe 
be dispossessed without redemption. 
e opie api ace cay raed epi thd phe rhea ann 
however, clamed end were held to have a superior title under certain execution gales in their 
favour. The defendants further contended that the plaintiffs should not be allowed possesion 
without redeeming the mortgages in defendants’ favour. Held, that the defi ts could not œ 
sæt up mortgages as shields against the plaintiffs’ claim for possession, inasm as the said 
mortgages did not give the defendants eny right to possession. —_ - 
Byar Sanan Sant v. Ropka BAGESHWARI Prasan BAF ADUR SAHI 331 
Vida ee poytug off prior incumbrence—May keep fniaabriioi lie for ° 
bensfi—limitation of Rule. 


in INDEX ) [1930] 


———Saubrogation—Prior moiigagor’s suit for sale om martgage—Decree—P aires mortgages beld 


i 
i 
i 
; 
i 
i 
E 


teken to bave ected es agent of morigegor—SpeAfic Relf Act, Sec. 21-A: gages fails to 
perform bis undertaking to ducherge a debt dus from mortgagor—Remedy of mortgagor. 

The defendant executed a usufructuary mortgage in favour of the plaintiffi; and on the 
same day the defendant executed a simple mortgage in favour of a benamider for the plaintiffs 
for a certain amount, which was left with the mortgagee for payment to a prior mortgagee. 
The plaintiffs did not pgy the prior mortgagee, and the prior mortgagee instituted a suit for 
sale on his mortgage, in grhich he impleaded the plaintiffs as puisme mortgagers, obtained a 

and got the property sald. ‘Tha plamte applisd voder Gree 21; ROIs Ae aad tte ml 
j their®depositing a sum of money, which was considerably m exces of the sum 
to beepaid to the prior mortgagee. Plaintiffs then sued the defendant to recover the 
aforesaid sum (with interest) by enforcement of the mortgage lien in favour of the prior 
ing on the record to show that the plaintiffs paid the money in 
in the simple mortgage. 
1) that plaintiffs paid the money to protect their interest in the property 
ss usufructuary mortgagee, and had scquired the rights af the prior mortgages on the principle 
of subrogation, and were entitled togsue for the emount claimed. 
(2) That the plaintiffs m depositing the decretal amount must not be taken to have acted 


us 


agency, 
(2) Where the mortgagee fails to perform his undertaking to discharge a debt due from 
the mortgagor, the remedy of the mortgagor lies in a suit for compensation against the defaulting 
mortgages and not by specific performance of the agreement. Section 21-A of Specific Relief Act 
is clear on this point. 

Nara Psa y. NAIAN SINGH 3 ce i . ee g 
——Sast by second wortgagee—Piior mortgages ha pleaded—Form of decres to which second 
mortgages entiiled—Ctvl Procedure Code (V of 1908), Or. 43, Rr. 1 end 12. 

Where, in a suit by a second mortgages to which prior mortgages was a party, the plaintiff 
prayed that the amount due to him might be realized by milo of mortgaged property, beld, that 
the plaintiff was entitled to a decree for sale of the mortgaged property subject to the lien of 
the prior incumbrancer. x 

Poo. Kuari vy. BHacgwan Das ` ee 

———Sudt om pror mortgage without fmpleeding puiss mortgages—Deci ee—Property - 
chewd by prior mortgagess in execution of—Sult by puise mortgages on bis mortgage buplesd- 
ing prior morigageex—Redemptron of prior mortgage Puise mortgagee ia fevour of pripr 
mortgagess—Prior morigegsri enitiled fo principe! end interest at stipulated rate tHl dats of 
ectual delivery of possession. 


as a shield against the subsequent mortgagee’s suit. Thereupon the latter offered to redeem 
the prior mortgage in fevour of the prior mortgages. Held, that on principle, the prior mort- 
gagees were entitled to the principal amount and interest at the stipulated rate up to the date 
of redemption. The right of redemption which belonged to tho subsequent mortgagee could 
not be taken sway by the proceedings in the previous suit, but the subsequent mortgages was 
pot 


Per Muxnayi, J.—The prior mortgagees were entitled to interest at the contractual rat till 
the date of their sctual taking posession, although, strictly speaking, the rule should be thet 
the prior mortgagee would receive his interest till the dare of redemption accounting for the 
profið of the property which he may have purchssed at auction. e 

Pere NIAMATULLAH, J.—in the absence of any justification for the auction-purchsser for 

delaying taking delivery of posesion, he must be saddled with the consequences of the 
mortgagor being allowed to retain possession after the confirmation of sale. 
. Nannu Mar w Ram CHARAN LAL y 2 x . 2% F 
—æ — Sat for sale by second morigagee making prior mortgages a y— Bai wot attacking 
bis title—Whether ductson-purchaser gets property free from in euce—Mort gage—Subro- 
Lanier dag & of prior tucumbrence—Mey keep incumbreace alive for bis benefit 
—Lruttation o 
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of the mortgage of 1866, 


right to retain possesion of 


by 


Held, (1) that on the redemption 


Section 95 of the Transfer of Property Act, s 
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+ ————See. 19(2)—Elecitom of 6 person es a member of Bosrd—Neme wrongly inserted in the 
electoral rotl—tlection cannot be quettionsd 


Haying regard co Se. 19(2) of the Municipalities Act the deccion of a ymber of Board 


cannot be questioned on the ground that he was not qualified to be a voter, that his name 
had wrongly found place in the list of clectofs pared by the revising authority and finally 
accepted by the District Magistrate. 

In the presence of Sec. 19(2)(«), Sec. 19(2) (b) can have no application. 

Tann Hossam v. Iras Kean . os , 


———Ser. $2(2), CL (f) Messing of the word “occessonal”. 


Where a M Commissioner who was a member of a firm of grain-dealers began to 
supply grain to the through his firm, and the supply ws irregular so far as dates and 
quantities were beld, the term ‘occasional’ (in Clause (f) of the proviso to Sec. 82 
of the Municipelitif? Act) is wholly inapplicable to a continuing arrangement foc supply ss 
needed, 


te re v Kine Eamon " x ai = oe g ? 
Sac. 171— Opening e door in en existing well—When building not materially altered. 
Ses Easements Act, Sec. 13 (e) x bi P PH 3 ‘ 


— se. 193(1). . _ 
See Mantala Act, Sec. 2(19) (b) . 


———See, 228 (4) ead (b)—Iuterpretation of —Dhconascting water supply—Deley bu rer- 
toring comusction—Sait for demaget—Limitation—Contresing conse of ection end comtheatng 
breach. 


main and tho plaintiff served a notice on the Board an October 9, 1926 but filed the prosent 

suit for damages on March 30, 1927, beld, that the duty of tha Boerd was a continuing duty 

and the breech af it was also continuing and gave a cause of ection to tho plaintif? from day 

fact that the initial disconnection took place more than 8 months ago 
deprive him of all remedy to sue for damages for the subsequent period. 

Per Putian, J.—The only reasonable interpretation of Sec. 228(1) (b) is that the words 


“to allow an owner or occupier etc., to connect” mean to allow the said person to keep a con-- 


nection open once it is made] 
Ten MonicrpaL Boarp, ALLAHABAD y, Sanxan BAHADUR Jouar 
——— Sec. 262—Prosecuison wader, on police ianlatrve—W ben velid. 
Where a prosecution had been started on the report “or on the complaint of some person 


—— S. 265—Provitions of, iste pretation end scope of—Dispute regarding land between 
brivets individual end mvnicipality—Chil Court to declde—Record plew—Not prepered by 
public swrvent is discharge of bis duty—Inadmisuble is evidence wader Sec. 35 or Sec. 74 of 
Evidence Act. s 


a 
Wheres in a dispute regarding a piece of land between a private individual and a Munici- 
i i ound that the site formed part of a public lene but reliance was placed 


by the Municipality on a 

servant in the discharge of hi 

specially enjoined by the la 
the act 


E 
q 
3 
3 


w of the country nor wes it tstabluhed by ‘evidence that the 


official duty or by any other person in pursumnce of his duty ` 
i seid 
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————Sec, 326—Compliesce with, ‘Siew marai Ba or damaon Seika beos cioa ia 
oficid of motives irrelevant. 

Plaintiff who 2 medical prectitioner and was bound ss such to report to the Munici- 

pal Board cases of diseases, treated a plague case on January 29, 1924, and reported 


Eid tele to tho Manicipal Hoard. oe Jannky IL M24, bac hi leter wes accra ae as there 

wes no one in the Municipal office. He sent the letter again the next day at 6 P.» and it 

was received by the Head Clerk, the Secretary being absent. The despatch book accompanying 
ve no as the two letters entered above it were dated 

raga gad ac a E eE aE i 
on 


to be faide. A thereupon made an entry in the despatch book 
in 3 


wu 

dated January 30, RAA ie ee eed Ta as eee bot eee, 29, 1924 con- 
fancy falsehood”. On February 5, 1924 serred 

mice to Acting trom bin’ dang for daleman and an apology and on A't fur 


from malice or improper motives. The mere fact the acted in his official capacity 
rendered it necessary for plaintiff to comply with the of Sec. 326 of the Munici- 
palities Act and one of those provisions is that the suit must be brought within six months 
of the cause of action arising; and therefore plaintiff's suit was brought beyond the period of 
limitation. 
BUHAMPHAR Sanat GUPTA V. SHAMBHU DAYAL 


——Sec. 326—Salt against Municipal Boerd for breach of contrect—W ben EPE PE 


of action in all mits referred to in Cl: (1) of Sec. 326 of the U. P. Municipalities Act 
(II of 1916) excepting where the claim is for the recovery of immovable property or for a 
declaration of title thereto. 
words “act done” should not be construed as wrongful or tortious act sounding in 
The f ection” ite of- muiBaent ‘siaplicide- Pe) cofar) coia ures 
theeinfraction af an absolute right or of a right arising out of a contract and also of 
right to compensation flowing from tort. ae Sask Mae ant OR ORPESA dained? 
ion of either “tho ceus of action” or “the nature of the 
mere suits for Poria arses ce acrid nein et 
here the plaintiff sues for damages he mus specify the amount of com- 


pensation 
According to a written contract entered into between plaintiff end the Municipal Board 
and which commenced on May 9, 1923 and terminated on March 31, 1924, the Health Officer 
ol r E a pe ng retreat removing rubbish and depositing 


sum after cutting down the monthly remuneration by certain sums. Plaintiff sued for 
recovery of this amount on January 15, 1925. Held, that the deductions made by the 
i month amounted 


and that of these occasions afforded plaintiff e stparate cause of action. Ex fech the suit 
we by Sec: 926 of tha: Municipalita Act and war barred iby. tiia, 

Monm Kuan v. Tor Municrpsat Boarn, ALLAHABAD 
Musalman Wagf Act (XLII of 1923), Sec. 10—Application of toi iaf quntiued Deiat 
Judga—Power to compel waiwelli to fle statement of eccownis. 

A District Judge is not competent to a mutwalli to file a statement of accounts 
where the waqf itself is disputed or where the applicability of Act XLH of 1923 to the 


Musselman Waqf Validating Act (VI of 1915), Sec. 2(1) 
the word twsqf” but so implied reservation ibat ibe uliha 


Èr 
i 
E] 
F 
Ei 
i 
i 


for religious, plons or cherttable parpose—Whether mers use of the ‘wag secenarily 
implied a dedication to the poor. $ ° yo 
Tho word “waqf” hes been used in the Musalman Waqf Validating Act, and it he 
bean given a definite meaning by Sec. 2(1). The word has not Been used by the legislature 
as meaning 2 dedication for the benefit of the poor alone, It includes a dedication for 
religious and pious objects as well. — 
A mero use of the word “wagf” in a deed, after the pesing of the Musslmen Waqf 


eo 


461 
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A document cannot be valid as creating a good waqf unless and until it 
an implied reservation that the ultimate benefit from the property is to go for a religious, 
psous or charitable purpose of a permanent character. . e 

Where a Mohammedan, before his death, executed several documents, the lest being 
a deed of waqf created by means of a will and fhis document provided that the executant would 
remam in possession of his property during hr lifetime and support himself end his family, 
that certain persons would ect as trustees and pay Government revenue and meet expenses 
of repairs and for maintenance of the property out of 1|3rd income of the entire property, 
that the balance, if any, would be employed by the trustees “on good acts”, as for instance, 
fata, education and marriage of children, that ont of the 1emaming 2|3rds income, stipends 
should be paid to excytant’s sons and grandsons, that if any balance was left it should 
be applied in multiplying the property, that the trustees were incompetent to transfer the 
wagf and that the®public had nothmg to do with the waqf, beld, that the wagf wes not 
valid under, the lew, 

Sarm Imran Aur y. THe OrrcaL Recurve, Acma : . i a : 
———See. 3(A)—"Faemily"—Meening of the word as med te—Wegqfneme, terms of— 
Setilor himself becomes weutwalli—Portion of property dedicated to charity wot defined but 
objects of endowment clder—Deley im effecting mniation—Validity of the docmasnt. 

Where the settlor, after declaring the trust, appomt himself 2 mutwalli, tho vital factor, 
which counts, is the transmutation§of possession and where the character of the possession has 
altered by reason of the fect that possession is no longer held in the exerce of any right of 
ownership but vicariously for the benefit of the objects of the trust, the waqf prevails, in 
spite of the fect that there had been no mutation at all or that there was some delay in 
effecting the mutation. i 
@ Under the Mohammedan law the founder of the wagf is competent to nominate the 
successors by name or to indicate the clem together with their qualifications from whom the 
mutwalli may be appointed or to invest the mutwalli with power to nominate his or her 
successor after death or ebandonment of office. 

There is nothing in the Mohammedan law to invalidate a waqf where the objects of the 
endowment are clear end certain, smply for the reason that no defined portions of the 
property have been dedicated to charity or other religious, pious or charitable purposes of a 
permanent character recognized by the Mohammedan law. f 

The word “family” hes been used in Sec. 3 (A) of the Musalman Validating Act of 1913 
in its broad popular sense so as to include all persons descended from one common progenitor 
and having a common lineage irrespective of the fact whether they reside in the settlovs 
house and whether they are maintained by him or not. 
` Where the wife is younger than the husband, there is no legal presumption that sho is 
in a position to dominate the will of her husbend. 

Graranrar Hom vy. Aman Bw a : . > ay 

Negotiable Instruments Act (XXVI of 1881), Secs, 27 end 89—Prominory notes dened 
by managing agent of company wot duly enthoriced to do so—Whether company Iisble— 
—Form ts which promissory motes to be drewn np to maks company liable. 

Where before appellant-company tmd gone into liquidation, two promissory notes hed 
been signed by its managing egent, A, and below his signatures on the said notes appeared the 
words “Managing Agent, Dehra Dun Electric Tramway Co., Ltd.” and the Articles of 
Association of the Company gave no power to the managing agents to make promissory notes 
on behalf of the Company, beld, (1) that cren if A hed acted in the proper form, which 
would have bound the Company, the Company was not bound because A war not the 
authorized agent of the Company for this purpose, 

(2) That the form in which the two notes were drawn up precluded tho appellant from 
making the Company lieble on those two notes. 


JHanpu Mar anp Sons y. THE OFFICIAL LIQUMATORS of TEE Duma Dun Mupoorm 

Evectratc Tramway Company, Loorep ane x . if 

——— See. 64—Now presentment of buadi for peyment—Acceptor sof exempted from lability 
——§xceptton to Sec. 64—Interpretation of. e 


Under Sec. 64 of the Negotiable Instruments Act the ,result of- non-presentment of 
hundis for payment is not the exemptior of the acceptor from liability but the exemption of 
other parties to the hundies. 

Section 64 sBould be giren its plain meaning and the exception to it must be read es more 
wt lees an independent rule of law. 

[Per Muxunyt, J.—Where consequences are provided for as following from non-present- 
ment, it is not epep to the courts to hold that besides the consequences provided for, by the 
law, other consequences, not maintained by the law, are also to flow.] 
e Ts Bawanns Bank Luro y. Hoawusyt Prstonyi 

———Sec. 64—Exception to—interpretation of. 

See Negotiable Instruments Act, Sec. 64 


[1930] 


978 


109 


1052 


818 


sis 


ALJ. R] 4 INDEX 1677 


. 89. 
Ser Negotiable Instruments Act, Secs. 27 and 89 .. ; . 1052 
Pardahnashin lady—Dsed `of relæquiibmint by—Velidity of. 
E OT EE R E E, EE E partion a 
house—A member of the femily wadertakes to buy the shere of the trensferee—Cerisin findings 


Barnwouan Lat v. MAHBUBAN . A i 1087 


Part ee a of—Jotnt Hinds fewHy—A member corie prona belonging 
to in lisa of comsiderstion—Tressectton followed by ects ond net of piia 
Absence of reghtered sale deed evidencing treasaction. a - 
Agreament a . ee ne aN A se i ; 638 
Penal Code (Act XLY of 1860), Sec. 75—Previoss cosvictions—When cass not made ont 
for pontbuen!—Conrt wot to crost-exemine accused. 


.- Gou v. Kiwe-Enprror “se è ae : on si . 82 
, ———See. 124-A—Publithing seditious article already published in otber papers withoxt ewy 
ectlon beving been taken—Primery intention to bring about withdrewels frove Comectls— 


Kamna GoPaL Srasaca v. Kove-Excprroe she ee Ee * : 1215 
————Sec, 174—CHtatlon ksused to defenlier under Sec. 147 of the Lond Revenas 
bad. 


i 


1678 INDEX 
example of a casas omistus noc can any inference be drawn from the omission. 
Kmvc-Ewrpmon y. Howancnat SmcH 3 


See. 193—Offence sudsr—Whew made ont—Writen Statement by glsfendent—Falss 
verification of, mads delibsrately—Gtors false evidence”—Mesnmg of the phrase. 


A defendant is not legally bound to a written statement but if he doss desire to 
make £ written answer to the plaint, he in bound to confirm the truth of the statements 
made by him in writing, end if he does so, knowing that that verification is false, he is 
guilty, under Sec, 191 of the Penal Code, of giving false evidence 

The words ‘gives false cvidence’ in Sec. 193 are used in the same sense as the same words 


A civil suit based gn a promimory note end a receipt alleged to have bean executed by 
Present respondent was decreed ex porte. Subsequently the suit was resto 

filed a written stat&nent denying that he owed any sum verifying that these denials were 
true to his gervonal knowledge, Three weeks later respondent is i j 


; 
: 
! 


least 
-should have been made under a legal sanction. my 
Where the plea taken against a convi for perjury was to the effect that the statements 
about which the prosecution of tho appellant bad been ordered were not material to tho 
enquiry during the course of which the statements were made and therfore the prosecution 


sta 
consequences irrespective of the fact whether the statement had a material beering or not 
wes 


Raya Raw v. Kine-Eucrmnon 7 . ; ; ri 


~se. 221—Offence wader, when not mede oni. 
Ses Criminal Procedure Code, Sec. 54 a 


———Sec. 302—Marder by arsenic poboutng—Adaeiehtration of a lethel dose mast be proved. 

In a case of arsenic poisoning two things must be proved: firstly, that the person alleged 
to have been murdered did die of arsenic poisoning, and, secondly, that the arsenic wes 
administered by the accused person. 

It is of the utmost importance that the progecution should prove thet a lethal dose of 
arsenic, that is, two grains or upwards, hed been administered. Mere examination of vomit 
oc night-soil is insufficient to proye conclusively deatt from arsenic poisoning. 

Kuive-Empmaon y. SIKANDAR . 


— So. 366-A—Meaning of ‘heduce’—Father telling married denghisr to lesve busbend’s 
-place end live wiih omother ax bis wife—Whether ect omownts to hiducémeni—Woman’s age 
—Modicel evidence wucertsin—Bensfit of doubt to go to eccused. 


Where the father of a married woman, with A and B, weht to the house of the 
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tement was designedly fals, the appellant was liable for the 
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———366-A-—Offence wuder, is a conismasmg offence—Jurndsctton regulated by Sec. 182, 
Crimmal Procedure Code. : 

An offence unde Sec. 366-A Bf the Penal Code uw a continuing offence. 

Where three persons aided two others in induaing a minor girl to go from one place 
to another, with intent that she may be or knowing that it was likely that she will be forced 
or seduced to lct intercourse with another person, but the part played by these three 
persons was outside the jurisdiction of the court within whose jurisdiction the principal 
offence ef abduction had been committed, beid, thar the said court hed jurisdiction to try 
the case against the three persons under Sec, 366-A|109 or 366-A of the Penal Code. 

e 


Error vy. NANHUA Dunsap e 


————Secs, 37} and 379—Offence under—tIntentiom of taker—The determining fector— 
Bona fide exercises of right of ownersbsp—Jurisdiction of criminal couri—W ben wot onmsted. 


e 

To constitute an offence under Sec. 379 of the Penal Code the determining factor is the 
intentson of the taker and where articles have been removed in the bome fde exercise of a 
night of ownership which is belisved to ext, the act does not amount to theft. The mere 
esecrtion of a claim s not sufficient to exclude the application of Sec. 378 of the Penal Coda 
Where the clam is no more than a mere pretence, the jurisdiction of the criminal court is 
not ousted. 8 

If there is 2 bona fide dispute es to the ownership in the property itself or as to right of 
way, the straight course ss to approach the civil court for the determination of the controversial 
questions of ttle as may arise between the parties, 

Manan Lat vy. Kovo-Emrrnon ze z 3 A r a ; 

— Se. 411—"Stolen property”, what consistutes—Sirey cattle—Sec. 403, applicebdity of. 

In order to bring home the gmlt under Sec. 411 of the Penal Code it is essential that some 
stolen property should have been found in the possesston of the accused and there should have 
been evidence that he retained possesion of the property either knowingly or having reason 
to believe thet the same was stolen property. 

Where applicant without makmg enquiry set up a title to a misting bullock end tried 
to dispose of it with a view to make a wrongful gain to himself and a wrongful loes to the 
original owner and subsequently the bullock was recovered from the applicant, beld, that 
applicant was guilty of an offence under Sec. 403 of the Penal Code and not under Sec. 411. 


faut Cano Dome v. Kuna Epon 


— sec. 471— Offence suder—W ba! comsitinisrx—Criminal intention to cense wrongful gain 
to ome or wrougful loss to another. 

An application asking that e partition already agreed to by the parties be entered in the 
revenue pfpers mstoad of the existing ‘khetwat’ ownership, was made over the signatures of 
the eccused and the complainant, who were all co-sherers. Complainants objected to this 
partition as rt was calculated to inflict loss on them and they denied that the accused had any 
authority to sign the application for them. It was found that there was criminal intention to 
cause wrongful loss ss the addition of the names of the complainants would cause a transfer 
of their existing property to which they did not agree, and that the signatures of the com- 
pleinants were not genuine, and thet they were mado within the knowledge of the accused. 
Held, that the accused were guilty of an offence under Sec, 471 of the Penal Code. 

Cuonxu v. Kina Emerson 2 ‘ Š : 3 ; 

—4984—W rfe abandoned first busbend—She merries exother man in the Kerso form— 
First marriage no longer velid—Second busbend authorhed to institute complaint, 

Where the husband af a woman absolutely abandons her, and she marries another man 
by a marriage which recognised as valid (Karso form) tho first~marriage can be regarded 
as no longer valid, and the second husband has authority to institute a complaint under 
Secs. 489, 498 L P. C. 2 
. Expro v. AsLOR 3 


———Sec, 499—Maksng a statement thet women bed miscarriage without knowledge whether, 


she was merrisd—W bether emounts to defamatron—Evidence Act (Act I of 1872), Sec. 132 
—Defematory shatement mede t examinatron-in-chisf—Statement m no wey relevent to the 
matior tm issae—Statement not protected. ô 

To give out that a woman had miscarriage without any knowledge whether she was 
married or not would amount to defamation because the person Who makes the statement 
would have reasonable belief that such imputation would harm the reputation of woman 
in cese she was not married. 

Where such a statement is made by a witness in examuation-in-chief although the 
character of the woman was in no way relevant to the matter in issue, beld, that the 
statement was not protected under Sec. 132 of the Evidence 

Kasi Ram v. Kinc-Exrrron J 
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Pensions Act of 1871, Secs. 4 end 11—Sec. 4 is wider then Sec. 11 end includes matters which 
do dot come wader Sec. 11—Ciwil Procedure Code, Sec. 11—Decress pasted without sursdsction 
—Caenmnot operate as rea judicatea—Pensions Act of 1871, Sea 11— Assignment of revenue 
emonsimg to pension nol troasferable. 

Section 11 of the Pensions Act of 1871 tefers merely to pensions whereas Sec. 4 refers 
pot only to pensions but to grant of money or land revenue conferred whatever may have 
been the conmderation of any such grant. Section 4 is therefore wider than Sec. 11 and 
includes matters which do not came under Sec. 11. 

Decrees, which were invalid altogether, as they were passed by courts heving no jurisdic- 
tion, could not be pleaded as res sudicate. 

An swigament off gevenue which amounts to a pennon within the meaning of Sec. 11 
of the Pensions Act is not transferable under Sec. 12 of the® Act. 

Lane Cuab v. Manno Rao ; 

— Sec. 4 1— Assignment of revenae mounting 10 boon mot tener 

See Pensions Act of 1871, Seca. 4 and 11 

Police Act, Sec. 42—Scope of. 

Sce Civil Procedure Code, Sec. 80 

ee ee ee ee 

See Hindu Law 

Practice—Appeals—Dirasissal of dine “for defexlt ‘is oy ee by the perty—Cosasd te- 
presenting periy to be sent for. 

The ordinary practice of sending for pleaders in a case is salutory and should not be 
ducontinued. In appeals specially it is not absolutely necessary that parties should be present 
ingpereon when there are counsel in court and therefore it is conducive to good work that 
they should be sent for. 

AJar Verma v. Bsrpzo Prasan ve 

Sasi iss couri ak. borsi t0 wake locals taibeciioe— Couri akid. to deede Gee iain 
fect by local tuspectrom and statements on the spot—W ben wo appeal Lies. 

It is not open to a party, in a mut relating to pernalss,- to stk for a departure from 
ior ceilinaay’ couro of. proceduié: ands fejvire a. coart -o dedide questi of: tece by. loal 
inspection and oral statements on the spot end then come forward and esk an appellato court 
‘D. dotldo. tho damo quartin, 

ee E E r O 

Jaooo MaL y. BRIJLAL 


—— Chh Comrt continnss sitting bond 4 o'clock —W ttboat SE party when cese 
would be beard—Order passed ex parte—To be sst aside. 


Where the decree-holder, having had no information when his case was likely 
heard, waited till 5 o'clock in the afternoon on the day fixed for hearing of objections of 
the ysudgmoent-debtor then went away and on the next court day the decree-holder was 
absent as he thought thet hu case would be taken up on a Saturday but the court refused 
to grant an adjournment and passed an ex perte order, beld, that the Subordinate Judge 
should have allowed the decree-holder’s application made subsequently, for the setting asido 
of his order, and heard the objections of the judgment-debtor in the decree-holder’s presence. 
Te ee ee a a ee 4 0aoek, 

GoxuL Prasap vy. Mouxarrar Mian 


Pre-emption—Bonsa fide settlement of doubtful ais Ay eases mot a Pacis of pores 
amounting to sale—Tiensaction wot pie-emptible. 

A bone fide settlement of doubtful claims is not a transfer of property at all but really a 
recognition of the ttle of the opposte party and ‘an abandonment of all further claims to 
it. Such an arrangement cannot be considered a sale within the meaning of Section 54, of the 
rater of Property Act. aid the mere fice thar the Ceci docomient folle wing tke ele. 
A PEE E ERE E A E ane ee AREA 
is pot pre-emptible. 

Soman LaL v. BHacwan SINGH e 

2s" Mobaswidis Loi No ferenci ia Seco drirnd 10 Erk denssi. 
Ses Mohammedin Law 


e ——Mobemmeden Lew —Pre-empilon of conditional sales and ihceba 
Ses Mohammedan Law 
—™——__Matua treasfer of ownership of one thing for ownershep of ‘snother—Trensachon emount- 
tug to exchenge withiw Sec. 118, Transfer of Property Act—Not hable to pre-emption. 
Ses Transf Property Act, Sec. 118 
— Sale of s share m s malik consistrng of resumed muefi lends—Co-sharert own entire mabal 
A WYejibalerı gring right of pre-emptrom to bisedes patih—Whew s partner wy the property 
Sas s right of pre-emption. 
The property sold was situated within the municipal limits to which the Preemption 
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oid. fs by veudes—No atoppel. 


Pre-emption Act ven of 1922), Sec. 4, Sab-clexse ` E) —'Propristor—Msesisg ofA 
maenxooridar ts en aadsr-propristor. 
The word ‘proprietor’ in Sec. 4, Sub-clause (1) of the Agra Preemption Act is used in 
a general sense so ss to include both a superior proprietor and an inferior proprietor. 
A eS ee ee proprietor, 
DALLU SINGH v. Canaan SINGH 
————See. 4(7)—"Petty propretor”, definttion of, klrilaok of. 
Tho an aie a a ie 
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to the families of the vendees. Thereupon the present mit for pre-emption wes filed on 
egation that the decree was collusive. It was found that the resale was a genuine transac- 
tion but that the compromise, which was entered into on payment of Rs.250 to the vendors, wes 
‘really a sale for consideration in the form of a compromise and not a genuine compromise.’ Held, 
that the Transfer of Property Act nowhere speaks of a'salo of immovable property of the value of 


e 


Bomzranan v. Rayrar Sman 
i beso 7 aad 16A Alienor mebo of eich. die bas P E E uk 
wmainteinable—Senction of Collector wecessery. a 
5 gho basi à membe of an apiicalcanl Sale, ts not cantina to raio 


° 

It is open to a vendes to show by other evidence even thangh there may not be sny such 

recital in the sale deed, what the real purpose of -he purchese was, though sn omission of such 
a purpose from the sale deed may be a strong pieco of evidence ageinst him. 

The setting up of a model farm, the main object of which may be to experiment on the 

ceality of rogarcene produced or to eee at en bject lawon to tha neighbouring culating 


clames would be to pring about an improvement in the cultivation of sugarcane, Lo, a promo-. . 


tion of agriculture, That object cannot be treated as the purpose of a manufacturmg in- 
dustry itself. = 
211 
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A vendes who takes up surplus lend, intending to hold it in reserve for future use when 
he can afford to extend his factory, cannot be procected under Sec. $ of the Preemption Act. 
The primary and main object of the purchase af the entire lance should be manufacturing 
purpose and the land so purchased should in good faith be substantially i foz that 
purpose within one year. , d 7 

Sargo Tuwan v. MORAWMAD Amin 


Plaintiffs sought py-emption of resumed lands some plots af which were within municrpel 
limits and others outsides those limits. These plots were in three khewats and were gropped 
together in revenue pepers under one miscellaneous khewat. Tt was e fact that nether plamtiffs 
noc defendants were co+parceners in the same specific plots sold by vendors. A wajibularx 
relied upon lay plaintiffs stated that “if any co-sharer or owner of resumed land wants to transfer 
his property”, “he should sell ıt first to hus real brother and nephews and then to his cousins 
who ere partners in property, then co-sharers of patti”. Held, that the plaintiffs had no right of 
pre-emption at all ss the position of plaintiffs and defendants wes that of petty proprietors 
owning various plots separately without being co-parceners in the interests sold. 

Musurag Aut Bua v. Jwata SHANKAR SAHAI 

———See. 12, Ch. 2—Kbete-kbewth—A subdivision of e mabe. 

Where in à pre-emption suit ıt was found thir the defendants hed acquired under a deed 
of gift a sharo in the same mahal but in another khata-khewat and the plaintiff was a cé-sharer 
with the vendor in the same khate-khewdt in which the property sold wes situated, beld, that 
the khata-khewats were smaller sub-divisions of the same mahal within the meaning of Sec. 12, 
Cl2 af the Preemption Act and that the plaintiff had preference over defendants. 

5 Moru Tswar y. QAL Monsumsap Inan . : 
———See. 17—T rae taterpretation of—Sele consideration, determination of—Burden of proof 
—Arcertatwment of merkst-valus, when necessery. : 

It is the duty of the court to asumo in favour of the vendes that the price mentioned 
m the sale deed and acknowledged by the vendor to have been paid to hon wes the correct 
Price, It 1s open to the plaintiff either to show circumstances antecedent or lead some prime facts 
evidence that, having regard to the prevailing rates or other circumstances, the price alleged to 


and be will heave to prove to the satisfaction of the 

paid. If on a consideration of tho evidence of 

both the parties, the court can come to e definite conclusion as tó the ectual amount of the sale 

connderation, it is its duty to decree the claim for thst amount. But if the court is unable 

is on resonable ground satisfied that the ostensible price 

course open to the court is to proceed to ascertain the 
on the payment of such amount. 


oral or 
sle consideration, paid before the Sub-Rogistrar, was rabese- 
it is open to him to rely on carcumstantiel evidence; and rf he can con- 


quently returned, 
vince the court on the basis of such evidenco that the consideration shown to have been paid 
was not in fact, the true consideration, the court may proceed to enquire into the market-value, 


The fact that the whole consideration was paid before the Sub-Rogistrar and no part of it is 
to have been returned is a strong circumstance in favour of the vender and 
unless the court does in spite of that circumstance believe that the whole of it di 
the true consideration, it would be open to the court to decree the claim on the payment of 
the market-value. 

DEHANUKDHARI SINGH v. SURESH SINGH 


—— Sec. 18 —T wo susts for pre-emption in respect of seme trentection—Suits commected— 
Suits wusi be assumed to be comsolsdeted—Aggrieved party not bound to file more then ome 
sbpesl—Section 22—Severel joist purchasers—Each acqusring defined interes}—Claim for pre- 
cm gtion—When not enforcible against all—Amending Act IX of 1929—Notgs declaratory Act 

retrospective efect—tInappliceble to pending ection. 

Under Sec. 18 of the Preemption Act when two suits for pre-emption in respect of the same 
transfer are pending they have to be consolidated end disposed of by a single decree and it is 
not necessary for any part aggrieved by such decree to file more then ane 

Under the eflanetion to Sec. 22 of the Act the right to claim pre-emption against several 


i 
i 
i 


jgint pui cannot be enforged when each purchaser has acquired a defined interest, 
There is absolutely nothing in the amending Act (IX of 1929) which would indicate 
thet it was a Act with retrospective effect. , 


unless either it expressly eays so or it lays down a mere rule of procedure which it is the duty 
of courts to follow. If the amendment relates to substantive rights, it cannas affect vested 
interests and therefore is inapplicable to pending sctions. 

A and B filed separate suits for pre-emption of a sale affected by vendor in favour of C 
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conferred by specific ish of the Act. And therefore 
ari to defeat the pleintiff’s claim also must be a substantive right. This right was acquired 
by C on the date when he took the deed of gift. Therefore that right could not be taken awey 
by the new enactment which came into force only during the pendency of the second appeal. 
Simorvjam Rat y. BounatH Rar : ; ; : 
© ———— Src. .20—"Indefeasthle”, meening of—Vendee taking gift from Hinds xsdow after bis 
sale deed—W beiber indefeasible end binding on reversioners. 
The word “indefeasible” in Sec. 20 of the Preemption Act does not merely mean liable to 
f : be ; 


e 42 


399 


of their ffther. The p intiff tendered a certified copy of a sale deed dated 1875 purporting to 
2 one anna share in the village in question in favour of a person said to be the father 

of A. This document wit not admitted by the defendant nor any notice was served under 

Mi on to produce the original nor wes any attempt made by plaintiff toe 

that original had been lost or destroyed or that it was in the posession of defendant. 
The lower court, however, admitted it in evidence. 5 
Held: (1) that as regards the second ground relied upon by the Subordinate Judge in dis- 

waa i 


he y in error. 
(2) That before any preumption ss to the genuineness of the original “can be made ba 
under Section 90 of the Evidence Act, it is incumbent on the party trying to rely upon the æ 
dation by leading secondery evidence under Section 65 of the Act; 
and before secondary evidence can be given, its loss, destruction the diffgules to produce 


or 

(3) The word “produce” used in Section 65, Sub.-cl (c) of the Evidence Act only 
means “procure tite production af or give it in evidence”. The question whether the non- S 
production is dus to any other sufficient reson not arising from his own default or neglect is 
ons of fact, and depends mainly on the discretion of the court, £ 


(5) There wes an 
joint Hindu family but there was no presumption that that family ned a joint family 
Property in the absence of any of a nucleus. At the same time, can be no pre 


Gara PrasaD vy. Jaswant Rar ; Ue us ; 4 ; 
———Sec, 22—Several joint purchesers—Esch acquirmg defined interest—Cleim for pre- 
emption—When wot enforcible agarki all. 

See Pre-amption Act, Sec. 18 . . 

Amendeag Act IX of 1929—Not « decleratory Act with retrospective effect. ° 

Cre Preemption Act, Sec. 18 < 5 

Prevegtion of Adulteration Act (No. VI af 1912, Local), Sec. 15(2)—Prosecniron under 
Sec. 4—Imperative to specify the cherge end the neme of prosecutor in the sæmmons Mee 
possession of adulterated food so crime. 

It is imperative, under Sec. 15(2) of the U. P. Prevention of Adulteration Act (No. VI 
of 1912, Local), that every summons imued in a prosecution under Sec. 4 of the Act 
should specify the charge and the name of the prosecutor besides other information. 

Mere possession of adulterated food or drug is not a come under the Act. 

Bewazst Das v. Kinc-Excpmon A 


Probate—Applicatlos for probete—Couri bes no power to refer fecinm of will to erbitration— 
Court itself must be satisfied regerding gemuiineness of will before greziiag probate. 

See Succession Act, Sec. 268 a 4 x De i ; : ; 
Provincial Insolvency Act (V of 1920), Sec. 6(c) read with Sec. 54—Frendalent preferenco— 
Act of tasolvency. P 

The creditor’s application for an order of edjudication of the opposite-party as insolvents 
was dismissed by the District Judge without recording a definite finding ss to whether an Act 
` of insolvency hed been committed. The ect of insolvency alleged was with reference to a 
mortgage decd, dated August 31, 1927, executed in favour of a third party not for eny now 
consideration, no new funds being advanced under the mortgage to enable the debtors to carry 
on their business, but all the property was handed over to the third party placing him in the 
favourable position of s secured creditor. After the application for adjudication wes made a 
further mortgage was executed by the opposite party in favour af the third party for Rs.15,000 
but no evidence wes tendered in regerd to this mortgage nor wes there any proof that the 
amount of Rs.15,000 was actually advanced for carrying on the business. 

Held, that the mortgage of August 31, 1927 had the effect of making the third party a 
creditor with a preference over other creditors and the intention of the opposite party in 
exocuting that document must have been to give such preference. The mortgage deed clearly 
came under Sec. 54 of the Provincial Insolvency Act and its execution amounted to an ect of 
insolvency within the meaning of Sec. 6(c) of the Act. s 

Keurnma Das v. Raya Ram Bmarr. LELI 
——See. 18, Ch. (3) amd Sec. 47—Decroe passed by insolvency court—W ben wstboxt puris- 
dictiOw—P1ocecdings against strenger to benkrupicy for recovery of mosey de from bim for 
breach af obligation to insolveni—Not a proceeding under thé Insolvency Act. 

With a view to defeat or delay creditors the decree-holders sold their decrees to A 
im 1911. The decress were put into execution and in July 1912 A intimated that as he 


holding the sale to be fictitious, directed that the should be transferred to 
the Recaiver. IAngspggel from this order was dismissed by the High -Court Some years after- 
Receiver for a process against A for recovery of the amount 
debtors of the insolvents, notice was served on A but as he did 


court. The Receiver having sold this decree to one B, latter got same property etteched m 
execution. Thereupon the sons of A sued for s declaration that the property attached was 
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joint ancestral property, thet the decree was collusive and that 2|3rds share of plamntiits wes not 


able to sale. The Receiver was not impleaded. Thè trial court decreed the suit. Held, 
thet the court of ingplrency was nbt competent under Sec. 18, Clause (3) to pew a decres 
against A. 


on behalf of another upon the understanding that the money reslized should be held for the 
use of the original creditor, embexzles the ssid money, he places himself under a legal liability to 
recoup the 
is actionable. The liability of a person to recoup the money cannot be treated as amounting to 
his being in possession or custody of any property belonging to tho insolvent. e 
The jurisdiction of the insolvescy court is narrow snd limited andeis subject to the 
provisions of the restricting sections including Sec. 18, Cl. (3). ò 
A proceeding initiated against a stranger to the bankruptcy for recovery of money due 
fram him for breach of obligations to the insolvent is not a proceeding under the Act. e 
Saria Raw v. LACHMI PRASAD ` 5 
——— Secs. 28 end 34—Satt based on bond executed by sudtcharged tasolvent, afier adjudication 
—When lesve of comrt sof secessery—Debt provable i» msolvency procerdingi—Tine trst, 
Plaintiff sued for recovery of a certain sum on the basis of 2 bond executed by defendant 1 
to $. Defendant 4 was an undrcharged insolvent and although bond was executed after 


besed on a liability existing at the time of adjudication. 
Smam v, Raw CHANDER MAL os ahs : P t 
——— Se. 28, Cl. (2)—msolency of fatber—Jotnt Hinds famsly—Whole property vesis in 


On the insolvency of a Hindu father in a joint family the receiver is entitled to sell not 
only the share of the father that will fall on him an partition but the entire property in his 
hand belonging to the whole family consisting of himself and his sons. 

Baw GHULAM v. KAILASH NARAIN, OFFICIAL RECHIYER, JUDGE’s COURT, JHANSI pi 

——— Se. 33, Sub-sec. (1)—Mobemmeden wife—Dsferred dower debi—W betber debt cen be 
entered in the schedule of creditors of ber insolvent busbend. 


A Mohammedan wife is not entitled to be entered in the schedule of creditors of her 
insolvent husband for the amount of her deferred dower debt where this debt is incapable of 
being fairly estimated and may not be payable at all in certain contingencies. 

Soomra Bra v. Gaya Prasan 34 : 7 : ; 

—— Se. 41 read with Sec. 27 end Secs. 41(2) (6) and 42(1)(b)—Applicetiom by declared 
tasolvent for discharge—Order rejecting application wiibost considering question of conditional 
discharge—Propitety of —Whether second application Iter. 

` Where after the appellants were declared insolvents, they, m compliance with the Court’s 
directions, applied for discharge, but the Insolvency Judge, rejecting their application without 
considering whether they were entitled to a conditional discharge, pamed the following order:— 
“Not an anne has been paid. debts are Rs.6,000 or 7,000. The applicants had apparently 
a large busines. They have produced no books. They had some zamindari property and 
some houses which were in execution of decrees but only after the amounts due had been 
expanded by delay and unavailing litigation”, and the official receivers reported that “a clear 
discharge cannot be recommended”, beld, (per Muxenyi, J.) that the order could be interpreted 
only as en order refusing to grant any sort of discharge and this was not what was con- 
templated by the legislature. e As no case had been made out for branding the applicants with 

° the ignominy of insolyents, the order should be discharged and the Insolvency Judge 
should reconsider the applicati 


Ordinarily no second application by the insolvent is contemplated by the law, the first applica” 


tion being sufficient. 

It is only in extreme ceases thet an insolvent is refused a discharge either gbeolute or 
conditional or of any kind whatsoever. 

Tho overriding ‘intention of the legislature is that the debtor on giving up the whole of his 
property shall be free man agsin, able to earn his Irvelihood and having the ordinary inducements 
to . 3 O æ 2 
[Per Kma, J.—The order should be interpreted as refusing to grant an ebsolate order of 
discharge on the ground specified in Sec. 42(1) (b) and the Court had jurisdiction to pass such 
an order. The insolwent was entitled to make a fresh application for discharge in case such 
application were justified by fresh incumbrances.] 

Mor CHAND v. THe Orrrciat Receiver, ALIGARH 
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= Soe ng corer wee ve peer Yy Pee rere — si EP PEILOSIUM JUF miSC ORT Se — 
When should be dlowsd. ‘ 
A was adjudicated insolvent in Nov. 1925. ‘The scheduled debts amounged to Rs.18,500 
out of which Rs.8,500 were due to B. A’s consisted of a building which wes sold by the 
receiver for Rs.80. Although B obtained a ree against A in 1921, A transferred certain 
Properties between 1921 and Dec. 1924. B's suit for setting ande of these alienations on the 
ground that they were fictitious, was dismissed. An application for discharge having been 
made by A, it was found that there was no fraudulent ect on the part of A. Held, that Sec. 42, 
CL (e) af the Provincial Insolvency Act did not stand ın the way of A procuring hu discharge. 
Sunray PaL Swan v. Sump LaL 3 


—Ser, 47. . e s e 
See Provincial Insolvency Act, Sec. 18, CL (3) and Sec. 47 10- 


————Swe. 057 (4) —Goverwment Notification No. 607|VII-247 dated Mey 20, 1925—Remunere- 
Hon fixed at 5% of “gross assets”—Meening of “gross assets”. 
The expression “gros amets” ss used in the Government Notification dated May 20, 1925, 
No. 607|VII-247, means the entire amount realized by the official recerver urespective of whether 
the whole was distributable or not among the creditors. 
In re THe Orica, Rucu Žž . 14 


————See. 75 (2) reed wrth Sch. B-Decision om question of title—Appeal—Trensfer of Property 
Act, Sec. 53 —Imapplicebilsty of. 

Two brothers having become insolvent during the lifetime of their father, thm latter 
made a gift of his property in favour of his daughter. A few days before her death, the 
deughter executed a will, which was attested by the brothers, ın favour of the brother’s sons. 
Om the daughter's death the receiver proceeded to attach the property belonging to her but on the 
legatec’s objection, the Dutrict Judge found in favour of the will and released the property. 
Hence the appeal. Held, that having regard to Sec. 75(2) read wrth Sch. 1 an appeal wes 
competent. Sec. 53 of the Transfer of Property Act had no application. The consent of the 
brothers to the will should not operate zs a valid consent and therefore two-thirds of the 
property should be available to the recerver for payment to the creditors. 

Kat CHARAN v. MOHAMAD JAMIL s1 


Provincial Smell Cause Courts Act (IX of 1887), Sec. 17—Nos-complence with—Amounts 
to dlegalsty. 

The provisions of Sec, 17 of the Provincial Small Cause Courts Act are mandatory and 
a non-compliance with these provisions amounts to an illegalrty. 

Judgment-debtor having been arrested in execution of an ex perte decree, he prayed 
for the setting smde of the decree. One A executed a security bond in which he undertook 
to produce before the court, when called upon, the yudgment-debtor and on failure to do so, 
he would pay up the amount due to the’ decree-holder. On the date fixed for hearing the 
application the decree-holder pointed out that no secunty bond had been filed in pursuance of 
Sec. 17 of the Small Ceuse Courts Act. Later on the judgment-debtor, under orders from 
the court, deposted the decretal money in cash end the ex perte decree was set aside. 
Held, that the furnmhing of the security for the appearance of the judgment-debtor before 
the Court cannot be deemed to be a compliance with the requirements of Sec. 17. 

Supa Amap Kuan v. Att Box . 149 


———See. 25—J]udgment—Stendard required—Sutt dismissed om bere finding thet boud was 
without constderation—Judge did mot even state that be belreved the evidence of the defendent 
—Whether trl proper. 

A Judge of the court of small causes is not required under the Jaw to write an elaborate 
judgment but there ought to be some indwation in his judgment that ho hes applied a judicial 
mind to the case, 

Where, in a suit for recovery of money on a bond, the execution of which algne was 
admitted by the defendant, the Judge of the court of small causes, after framing the issus as 
to whether the bond was for conmderation and examining the partes, beld, that the bond was 
wyhout consideration and dismined the suit without even stating that he bgheved the evidence 

the defendant upon whom the onus lay in preference to that of the plaintiff, beld, that 
the ctse had not been properly tried. 

The discretion conferred upon the High Court for interference under Sec. 25 of the 
Provincial Small Cause Courts Act s more extensive than the powers of this Court in a 
revimon under S&. 115 of the Civil Procedure Code. ‘ 

æ Ramo v. Naty Prasan Mima 


~se. 35—Comt ceasing to bave jnrisdiciion m reletion io a case—Further proceedings 
—Where to be comducted—in virine of Sec. 35(2), the provittoms of Sec. 35 ere subject 
to Sec. 21 of the Civil Procedure Code. 

Under Sec. 35 of the Provincial Small Cause Courts Act when the court ceases to have 
fursdiction in relation to a case, all proceeding in relation to it, even after the decree, has to be 
taken in the court which, if the suit out of which the proceeding had ersen wes about to be 
instituted, would have jurisdiction to try the suit. 


109 


pes Se, 


By virtue of the provisions in Subcl (2) of Sec. 35 of the Provincial Small Cause Court 
Act, Sec. 35 is subject to the provisions of the Code of Civil Procedure. 

Under Sec. 21 the Gl Precedure Code no objection as to the place of suin 
entertuned by the Fevisional court unless such objection were taken in the court of first 
instanco at the earliest poenble opportunity and ther@ hes been a failure of justice. 

‘An objection as to the surisdiction of the court is not one merely of the place of suing 
but as to the nature of the court itself. 

Dwanxa Das y. Praxe LaL 997 


Schedule I, Article 35(is)—Sust for demages for removal of frast and cutting irees— 
No allegation in the plaint that the defendent acted with criminal ratent—Sast cognrtable by 
small censyg court. . e 
The plaintaff mmstituted a surt for damages for removing fruit and cutting in the small 
cause court. There was nothing in the plaint to mdicate that the defendant acted with such 
knowledge or intention as would consurute an offence under Chapter XVII of L°P. C 
Held, that the suit was cognizable by the small cause court. 
Banpyu Panper v. Gauni Dat Pannar 1247 


Public Gambling Act (III of 1867), Secs 3 and 4—Joint hidi of two persons wnder—Legelity 
of—irregulertty in search, effect of—When tral not vitiated—Crimmel Procedure Code, 
Sec. 103, mapplicabristy of. 

The offences under Secs. 3 end 4 of the Public Gambling Act are interdependent and 
are the complements of one another but they are distinct offences and could not be ssid to 
overlap the @tber. 

Two persons can be jointly tried under Secs. 3 and 4 of the Act and the joint trial is 
not illegal under Sec. 239 of the Criminal Procedure Code. 

When a warrant has been sued for earch under Sec. 5 of the Gambling Act, Sec. 103 ®@ 
of the Criminal Procedure Code is not applicable. 

Any irregularity or illegality in the search can neither vitiate the tiral nor affect the 
conviction of the accused, where the accused has not been prejudiced by the defect. 

Rum Mat v. Kivc-Empsron e 


— Sec. 6-—Wearrent under Sec. 5—Wearrent illegal—Presumpihon under Sec. 6, doss not arise. 
The presumption under Sec. 6 of the Public Gambling Act does not arise when it is found 
that the warrant authorising a police officer to enter a common gaming-house is an illegal 
warrant. 
Paras Raw v. Ka-EMPEROR a 


Railway Freight—Excess cherge—Goods to trevel over different reilweys—Right to the Com- 
peny to charge excess freight at destination. 

Where goods consigned from a station on the E. I, Railway to a station on the G. L P. 
Railway should have been charged for at a certain rate on the former railway but were 
charged far at a lower rato which had been fixed for a particular customer, the railway 
delivering the goods was enntled to re-weigh and charge the excess freight according to the 
conditians printed on the receipt. 

TEHE SECAETARY oF STATE Fou INDIA N Counciy v. Haanans Prasan VasH . 206 

Railway Act (IX of 1890), Sec. 72—Ritk-wote from B—"Deterioraihon” imcludes depreciation 
in value—Diversion of roxte—Deley in delsvery—Loss due to deprectetrom tm valus of goods on 
accomnt of fall in price—Demages. 

The word “deterioration” used in risk-note B is wide enough to include depreciation in 
value of goods consigned on account of a fall in their price. 

Where the contract between the parties contemplated that the goods should be transmitted 
across the ordinary route within a reasonable tme but owing to a mistake or negligence on the 
part of the Ry. Co’s. servants the goods were diverted from the ordinary route with the result 
that considgrable delay took place in the armvel of the goods at their destination thereby 
causing loss to the consignor as the price of the goods had fallen during this period of delay, 
beld, that the protection giyen to the Ry. Co. by the risk-note B under which the goods 

e were sent, ceased to be operative as soon as the goods were taken out of ther ordinary route. , 
G. L P. Ranwar? Company v. Jugut Kunorg Muxar Lat : . 297 
Refund—Coasrf’s power to dsreci. 
See Cavil Procedure Code, Sec. 151 A 


Registration Act, Sec. 17—Mortgsge deed prohibits redemption withsn « specifed perod— 
Subsequent agreement limiting or extrngusshing ibe term of mortgage is compulsorily registrable. 
See Contract Act, Sec. 39 Pe * ‘ . 1983 


——+—Secs. 17(1) (b) end 17(2) (v)—Agresment to reconvey property sold gud agreement , 
relingusshing such right to get reconveyence—Whether registration compulsory—Two deeds— 

Oss purportmg to sell property, other giving right of repurchase to vendor—Derds do not 
evidence a trensactiog emounting to s mortgage. a 
Á, orignal owner of property in dispute, by a deed dated July 10, 1917, purported to 

sell the property for Rs.1,400 to B and by a second doed dated July 11, 1917, B agreed to 
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right of repurchase by an unregistered document dated February 3, 1920 connderation, 
Subsequently, on January 15, 1924, C sold two-thirds of his rights under the of July 11, 
1917 to D and E A mut by D and E fof possession of property in dispute treating the 
transaction evidenced by the deeds of 1917 as one of mortgage and in the alternative on the 
basis of the agreement of 1917 giving them the mght to repurchase, was dumussed by the 
first court on the ground that the transaction did not amount to a mortgage. On ap 
the case was remanded to the first court and upon receipt of the latter's finding that 
D and E had not acqyired any interest under the deed of January 15, 1924 because C had no 
cognizable interest, the lower appellate court dismissed the it of D and E,, but decreed 
poeson on payment of Rs.1,400 to C, holding the ded of Simqonhmate to ko sarda h ile 
in evidence in abefhce of rogistraton. B filed an eppeal impugning the decree in so far 
as it was in favour of C and another appeal was preferred by D and E in so far es they had 
not been held entitled to any relief. 

Held, (1) unless the property transferred can be conndered to be no more than a secunty 
and tho money advanced as a loan, the transaction cannot be charecterised as a mortgage. There- 
fore, if one deed conveys in explcm terms all the right, title and terest of the vendor 
without any reservation of any kind and a escond deed merely gives 2 might of repurchase 
to specified individuals, namely, vgndor and his lincal male descendants, the right is not one 
fwhich can run with the land nor can it enure to the benefit of the legal representative of the 


vendor, It is no more than a privilege. There is no subsisting right to a debt by 
these documents, The property affected by them can in no sense be considered to mere 
security. . 


(2) As C had a personal right to repurchase which could not be essigned, D and E 
coflld in no sense be regarded as C's representatives so as to be entitled to obtain specific per- 
formance under Sec. 23 (b), Spectfic Relief Act. 

(3) That the right of repurchase under the agreement dated July 11, 1917 is e right to 
obtain another document, which when executed, will confer a noght in immovable property 
and cannot be regarded as intangible property of the charscter contemplated by Sec. 54, 
Transfer of Property Act, and is not compulsorily regusterable, nor does an agreement to 
relinqush the same night require registration. 

GonazpHam v. Racuusm SONGH z s zs ; S : i 

————See. 28—A share bn a house, within the surtsdiction of registermg oficer mcluded m 


sale desd—Vendor end vendee honestly belsved that vendor bed a trile to it—Intentlon to® 


transfer musi be proved. 
Ses Hindu Law 


— se. 28—Fi end on registration—W bai constitutes. 
See Evidence Act, Sec. 92 reed with Proviso (1) 


e 

——See. 87 —Irregularity in procedure, whet constitutes—tndsen Stamp Act, Secs. 35, 37 end 
34—Hrenmg of —Regsiration of wavaficiently stamped docoment—Subsequently certified to 
be properly stemped—Regstration valsd—Trensfer of Property Act, Sec. 53—Preference of ome 
A debtor is entitled to prefer a creditor, unless the transaction can be challenged in 
bankruptcy, end such a preference cannot in itself be impesched as fallmg within Section 53 
of the Transfer of Property Act. 


lack of jurisdsctron. Where the Regutrar has no jurisdiction to register, gs where a person 
not entitled to do so presents for registration, or where there is a lack of territorial jurisdic- 
thon, Or where the presentation o out of time, Section 87 is inoperetive. But where the 
registrar having jurisdiction has made a mistake in the exercise of it, the Section takes affect. 
A document which is executed on a court-fee stamp and not on e revenve stamp is an 
instrument bearing stamp of sufficient amount but of improper description within the meaning of 
Section 37 of the Stamp Act ang the provisions af that Section apply to it. 
Ma Pwa May v. S. R M M. A. Corrrax Fru 


Religious endowter—Misppropriation by managers to their owm .use—No prescriptive right 


to divert trast property from its original purpose. 

r Ses Hindu Law é : A A : 3 

Religious Endowments Act (XX of 1863), Sec. 14—"Asy mosgur’—Mrenmg of. 
See Religious Endowments Act, Sec. 18 ae : ac os 
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533 


———Sec. 18-—Whetber am cuquiry i etniei beyore giving isave to mammy 6 rE — 


Sym Hussam +. Sym Hax O te ae yi i re aa .. 1208 
Res judicate—Dscitos of revewus court inter perter—Not rea judicata is civil comrt. 

Ses’ Agra Tenancy Act, Secs. 58 and 63 bs = : me ve 
—-_—Exscation of mortgage decree—Objection—Mortgagor ‘Incompetent ia mortgage’ nader 
R. 11, Sgh. DI, C. P. C—Plee mos raised ia mortgage ratt—Sauch ples barred in execution. 

See Civil Procedure Code, Sec. 38 . ; a Pe ¢ re x Je 
——— Ss between rivel tenants insttiuied in Covi Court before Local Act II of 1925 come 
juto force—Prevous decision of revenue comrt om question of tensucy—Whetber operetes as 
ra f 


1594 


judicata. 

See Land Revenne Act, Sec. 42 pe P 3 . ; : 7 .. 756 

—_——_Widow is possession in Hew of dower—Sait for possession by co-beirs—Decree ewerding 
sum—Widow claimed wo teterest—Present salt 


873 


BE 
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v. Chend Mal, 

43 Cal 59 and Yadevendrs Bhstts v. Srisivess Babbu, 80 L C. 5, it does not appear to have 

been argued thet a mortgage is a conveyance and not a mere contrect for sale, and that 
not ing the mortgages to pay the whole amount remaining in his hands one would 
compelling the mortgagor to offer a bigger security foc a such smaller amount. 

SHEOPATI SINGH v. JaanBO SINGH x 


R 5 7 3 .. 1141 
Second appeal—Castom—Extsieace of —Whew High Court will taterfere. 
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Specific Relief Act (I of 1877), Sec. 21-A—Mortgegs fails to perform bis auderteking to dis- 
charge a debt dus from mortgsgor—Remedy of mortgagor. 


s Peay Mumaw Naza y. NAsMUDDIN Amwap 3 .- 1274 


——— Ser, 42—Selt for declersion of right to slenghter cows for food or secrifce end far 
iajzacilon restraiziug dsfendonis from offering obstraction—W ben malnicinsble—Right to 


= Sr rr ee ey pamaina Te 
Where the declaration of title mu necessary for the protection of interest, a cause of scton 
may arise from the mere denal of title but no suit is maingemable for declaration of an 
abstract right. e 

Where plaintiffs, on behalf of the Mosler community who were licensees of the Hindu 
xemindars who owned the village, sued for a declaration of their right to slaughter cows for 
food or sacrifice and for an injunction restraining Hindus from over offering obstruction to 
such slaughter and the evidence on the record abundantly showed that the Hindus of the 
village had not only serious objection to the killing of the cows in the village but threatened 
to interfere with the exercise of the plaintiffs’ right, beld: (1) that the suit wes maintainable 
under Sec. 42 of th® Specific Relef Act. 

(2) The plaintiffs*had the nght to slaughter cows withif their houses and ‘in any plece 
within their exclumge possesnon which was not exposed to public view for purposes of daily 
consumption and for religions sacrifices on the occasion of Iduz-zuhe and other festivals 
provided that they made no nowy or riotous demonstrations and provided that in the exercise 
of such right they did not commit 2 nuisance or infringe any rule of law or direction usued 
or promulgated by the lawfully constituted authorities relating to the sid right. 

(3) License to Irve for generation must be presumed to permit all enjoyments of life 
by the licensee without restriction. Eating meat or beef ıs such a reasonable enjoyment of life 
and it does not per se injure the rights of others, and rf a man has right to cat what he 
likes, he has also e right to p it in a legitimate way. 

NavpaHax SINGH v. Qapm Bux a RA . 875 

Stamp Act (II of 1899), Sec. 12—Cencellettow of sdbesive stemp on prostsory-note Scribe 
signing across on bebalf of sltterate executent—Validity of. 

The signature of an illiterate executant of a promissory-note made by the scribe on tho 
adferive stamp under his direction in that behalf and in token of cancellation thereof is 
sufficient compliance with law, and therefore such a promussory-note is enforceable and ad- 
mismble in evidence. 


THaxant Maram v. Raw TAHAL TEWARI . 559 
———Secs. 35, 37 end 38—Meening of. 
See Indian Registration Act, Sec, 87 . z 533 


Succession Certificate Act (VII of 1889) and Succession Act (XXXIX of 1925)— 
“Legal representatives” end “successors”, mterpretation of —Successton certificate not compulsory 
ta case of right of survivorship ra joist Hindx family. ‘6 

terms “legal representatives” and “successors” used in the preambles of the Succession 
Certificate Act (VII of 1889) and the Indian Succession Act (XXXIX of 1925) are not 
strictly applicable to the cose of the survivors of a joint Hindu family. 

Where a creditor, who held a debt ss member of a joint Hindu family, died, the 
remaining members to whom the debt passed by survivorship, could not be compelled to, take 
out a succession certificate in order to obtain a decree in their suit for recovery of the debt. 
But it does not follow that where the survivors themselves choos to call themselves “legal 
representatives” and ask for a succession certificate, their application should be dismissed. 

Bawwanr Lar v. Maxsupam LaL 280 


—————See. 268—Applicatton for probste—Court bes no power to refer fectum of wil to 
arbliratson—Cowrt siself must be setufied regerding genuineness of will before grenting probate. 

The District Judge has no jurisdiction to allow a dispute relating to the genuineness of a 

will in 2 probate proceeding pending before him to be referred to the arbitration of an 

arbitrator. The order granting probate in a judgment ie rem, and so long as it is not revoked, 

wm operative against the whole world. Before such an order is passed, the court has got to be 

satisfied in its own mind that tho will is « genwme document and that probate ought to be 

granted. ; 


Gort Rat v. Bary Nara Rar š ; : x i 1584 
Tenancy Act (III of 1926), Sec. 3(4)—Reni, weaning of—Licenss fo cut grass growhag on 
groves—Sult for erresrs—Jurisdictson—T rieble by revesas court. . 


e The defininon of rent in the new Tenancy Act (I of 1926) is madg much wider and 
would include the payment to be made even by a licensee, end therefore rent payable by a 
licens for the cutting of gras is not recoverable in a court of small causes but in the 
revenue court. i 

Ram Prasan Tamori v. BENAREs Cotrom anD Sux Mrs Lr. 550 


Sec. 4—Ssr_ land—tucidents of —Rights of co-sherers te—Dispute between co-sharers as 
tehow much is one co-sherer's*sir ts ome of title. 

Sir lands held by proprietors and not by tenants. The perticular privileges under 
wii a Eaa © asid o bald Sida ere Ge ae Godt ke Ge 
summed up in the phrase ‘sir land’. When the proprietor loses the rights of a proprietor, he 
@equires the right to hold the land on certain easy terms. This privilege ha may gire up. 
When be does so, the whole body of co-sharers became entitled to hold the land. But none 
of the proprietors can hold the land as their sir. 


When a question arises between two oo-sharers as to how much uw tne co-narurs mt, tuo 
question is one of title and not of tenancy. 

Anu Jaran +. ¢Monamuan Karm ; 7 os z 5 J 

——Seee. 10—Ex-propristery' tenent—Ralinguishment in favour of one co-sherer—Tenent of all 
co-sherers. 

Where there are several co-sharers in a village and the shere of one of them is sold he 
becomes an ex-propristary tenant of all the co-sharers in respect of his sir lands and he has no 
power to relinquish his tenancy in favour of only one of them. 

——-—Sec. 10—Mortgage by condifiond sale—Possession acquired by forecl@are decree—Right 
of ai alg tenency—When nof lost—Lend Revenus Act, Secs. 34 end 35—Nox-complrence 
with—Efect of. > 

A mortgage by conditional sale is 2 voluntary alienation and the salo becomes abegluto in 
default of payment of the mortgage money. What remains with the mortgagor is a right of 
redemption and by a decree of foreclosure that right is lost but this fact does not prevent that 
voluntary alienation giving rise to a right of ex-proprictary tenancy under Section 10 of the 
Agra Tenancy Act (II of 1901). 

‘Where plaintiff mortgaged by conditional sale his xemundari share in a mahal which included 
sir plots, in favour of defendants and the latter obtained ign from the civil court of the 
xemindari share by a foreclowure decree, beld, that the right ex-proprictary tenancy arose 
in the pleintıffs. The fact that the defendants did not apply to the Collector to fx er- 
proprietary “rent for the plaintiffs could not prevent the plaintiffs being in posession as ex- 

tenants. 

Kora Sman v. PAHALWAN SAGHA 


—— Sre. 22—Rights of survivorship of occupency tenani to a deceased co-tenent sot probibiied 
—Rale of survivorship emong jotut tenents subject to Secs. 42 ond 45 of Contract Act. 

Section 22 of the Agra Tenancy Act (II of 1901) lays down the succestion for a deceased 
occupancy tenant but it does not ley down that there should be no right of survivorship of one 
occupancy tenant to a deceased occupancy tenant. 

The rule of survivorship among joint tenants is modified in India by Secs. 42 and 45 of the 
Contract Act which put the representative of the deceased joint tenant in his place, so long 
as there is such a representative. On failure of such a representative, the rule of survivorship 
among joint ‘tenants applies. 2 
—— Secs. 34 end 156—A person occupies lend without proprietors consent and with en 
asueriion of propristery rights for twelve yems—Former propristor cenuot bevs rent exessed 
diber ander Sec. 34 or Sec. 156. 

1 permon enters into occupation of land without the consent of the proprietor and 
with an of proprictary rights and twelve years have elapsed, thet person acquires owner- 
ship by prescription and the former proprietor cannot have rent ememed on that person, either 
under Sec. 34 or under Sec. 156, Act II of 1901. If, however, the period of occupation in tho 
amertion of proprietary rights were lees than twelve years, then the zamindar could sue under 
Sec. 34, Act IL of 1901, for tho determination and recovery of rent. 

Bary Nato Prasan v, Duara PAL SINGH si 
—— Sec. 37—Sault for partition of grove—Exchusive jurisdiction of the revenas couri— 
Salt by a tenent for dewages for wrongful dispostession—Ceuse of ection arose before Act II 
of 1926 ceme into force—Suit læs in the Civi Coari. 

Where plaintiffs sued for partition of a grove holding between them and the defendant 
alleging that each party owned a share end also claimed damages on, the ground that the 
defendant had put plaintiffs to a loes by disallowing them to remove fruits and wood of the 
grove, beld, that the relief of partition of the grove was a matter for the revenue court, but as the 
cause of action arose before Act I of 1926 came into force, the claim for dameges lay 
in the civil court. 

Basawr Lat v. Buacwari Prasan 7 > ; ee i 
——— 6e, 37—8xit for perttiion of eacultiveted lend—Lies tm revenas court. 

Where y there was an occupancy holding belonging to the parties and consisting tf 
two plots were under cultivation and two plots which were not under cultivation and the 
plaintiffs first sued in the revenue court for partition of the latter plots but failed and then 
filed a second suit in the civil court and again feiled, beld, that the revenue court hil jurisdiction 
to hear the suit for partition and it would be the revenue court, which would again hear the 
case, 

Camamu v. Bmaocaw . a A a6 $s 3 o -` 7 
——— Se. 44-Sett for clectment under, by lemberder—Ejsctment—Lembardar’s right to 

as ageinst co-sherers. 

Plaintiff, who “was a lendholder as well es lambardar, let out certzin plots to defendant 
No. 1 but, later on, had him cjected through the revenue court. The sons and nephew -of 
defendant No. 1, however, occupied the plots in khewat Nos. 50 and 51 in which they were 
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lower courts in respect of lands situated in khewats other then os. $0 and 51, and dimmised 
respect of lends which were situated in khewet Nos. 50 ari 51. Held, it was not 
open to the co-tharers of khowat Nos 50 and 51, in the teeth of the lambar "s right to let 
out the lands, to take posession of the lands of the ground that they were co-sharers in those 
lands and were thus entitled to remain in posession. 

The person who has ejected the fenant and has taken posession through the court is 
the person who is entitled to continus in possession of it. Another co-sharer cannot be allowed 
to take possession either by stealth or by force 
AspuLran Kyaw y. Kanuarra ales Mavra Dap Kuan. 56 


———Secs. 44 end 230%Salt by landlord against tresparser—iies is Civil Conr®—"Statytory 
tenen” —Defmilon gf» as given in Sec. 19. sf i 

A mit by a landlord against a trespamer lies in the civil court and although Sec. 44, 
Act IN of 2926 would alo grve a remedy with a lmited amount of damages in the revenue 
court, still Sec. 230 of that Act does not bar the jurisdicuon of the civil court. 

According to the definition of “statutory tenant” in Sec. 19, he should be a person in 
posrcesion zs a tenant at the commencement of the Act or a person who is, after the commence- 
ment of the Act, admitted as a tenant. 

Razı v. Raw Lacan eliss Ragoupar Patak . 63: 


——Secs. 57, 59 and 71 (1) —Usdfrectuery mortgage of occupency bolding—Sadi for clectment 
of tenent by xeminder—When mortgagee’s interest in bolding terminates, 

The interest in an occupancy holding of any person to wham an occupency tenantsublets 
or to whom he grants a usufructuary mortgage of land comprised in his occupancy holding, 
will determine, if it hes not previously determined, on the termination of the right of occupancy 
an® can subsist no longer than the right of occupancy subsists. 

Where in 1889 an occupancy tenant executed a usufroctusry mortgage of a 
single plot of his holding in favour of A and later on an application by the xamindar, 
under Sec. 59 of the Tenancy Act to eject the tenant, having bean resisted by A, he sued 
civil court for possession, beld, that the ramindar’s suit must succeed and A was no 
entitled to remain in possession. 

SHamxap Swan y. BacHoo SINGH E . Pa i a 59S 
————Sec. 58 end 63—Ejectment from paiturage lend—Jurtdiction—Salt lies in Revenue Court 
—Res judicate—Decisom of Revewne Court inter partes—Nof res judicata m= Civil Court. 

A suit for ejectment of a tenant from land which had been leased to him for cutting grass © 
is cognizable by the revenue court only as a suit for ejectment of a non-occupancy tenant under 
Secs. 58 and 63 of the Tenancy Act. The decision of the Board of Revenun that the suit did 
not lle in the revenuo courts could not operate as res judicats in the civil courts. 

Narman elh Natuwa y. Haanans Soo 35% 


———Sec. 79—Satt for electmsnt by tenentx—When does wot lie wnder—Defendeni’s possession 
wot on bebalf of whole body of co-sharens—Secs, 34 end 58, abplicabtty of. 

In plaintiff’ suit for ejectment of defendants the lower appellate court found thet 
plaintiffs were recorded as fixed-rate tenants in 1911 settlement and that although defendants 
were co-sharers along with two others, they had been in separate cultivatory possesion of 
different fields for periods varying between four and seven years. Held, that the posscssion 
not being by or on behalf of the whols body of co-sharers, no suit for ejectment could be 
brona: b7 the tenants. ander the: proyisions of Sec. 79 of Act Il of 1901. ‘The Sections undar 
which plaintiffs could sue to eject defendants were Secs. 34 and 58. 

Apr Naane Swan v. Manmanm Prasan SINGH 684 


————See, 95—Suit for declersiion that pleintif wes occupency tenent of dcfendent—?l datif 

ecstiing bi aged wacle in looksag after bit boldiag—"Shermg is culitvation”—W het amonati to. 

eesting of one’s uncle at an advanced age in looking after his holding amoqnts to 
sharing in the cultivation, 

K. B. H Momma Momroppm Hamar v. Doors SINGH. .: : fs s 

—— Sec. 93—Ssh filed by xemindar for a decleration that on the death pf the tenant the 
ing lapsed to bie—Suit cogwizable by civil court—Section 95 inapplicable. 

Aeramindar filed a suit before Act ID of 1926 came into operation, amerting that the 
tenancy of an occupancy holder, on his death, lapsed to the zemindar as there was no successor. 
Held, such a suit is governed by the provisions of the N.-W. P. Tenancy Act of 1901 and not by 
Sec. 122 of Act RI of 1926 and as it was not open to the land-holder to ask for a declaration 
under Sec. 95 of the ald Tenancy Act, the suit wes cognizable by the civil court. 

“Banu Raw y. Raw Narain... the : x sA : 
——— Secs. 99 (H) (bia end 230—Jurhsdictron—Snit by plaintiff for posession end com pensation 
alleging bimself to be a tenent, against defendant ireating bim as trespexssr—Defendent pleeding 
a ee OE Taer of relief. for satunction, efect of —"Claming”, 
of—Limttation Act, Secs. 5 end 14, à ° 

Whero a pleintiff alleging himself to be a tenant sues a defendant treating him as a 
trespasser, for posesion and compensation regarding a holding or a part thereof, and the 
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defendant pleads tenancy, beld, that having regard to Secs. 99 and 250 of the Agra enancy 
Act (I of 1926), the suit is maintainable in the civil court, 
Where a i i his i 


the 
plaintiff's allegations have begn found to be false. 
i within the ordinary twelve years period of 


cause for not filing his suit earlier. 
af the accrual of his cause of action. 
r Per Bors and Kina, JJ.—The word “claiming” in the expresion “claiming through such 
landlord etc.” in Sec. 99(1) (6) should be given its ordinary meening, Le, “eserting a title”, 
without any implication thet the sseection was sound or baseless. 

Sec. 231 of the Tenancy Act cannot be taken as excluding Sec. 14 of the Limitation Act by 


: op tho limitati 
Tenancy Act is concerned, the Tenancy Act must be looked to. 

Per Kuna, J—A defendant who sets up a claim to tenant’s rights in his written statement 
is a person “claiming through such Isndholder... ss tenant” within the meaning of 
Sec. 99(1) (b). Tho legislature deliberately intended to introduce an exceptional procedure 
and the dominating principle was to reserve the questions of tenancy rights for the exclusive 
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Is re AnNanTt y. CHHANNU . A 28 g z g z 
—— Secs. 121 end 230—Sait by tenent for decleration of bis righ+—Defendents admitied to 
be joint ienesis —Exclusive jurisdiction of revesze cort, 5 

If the plaintiffs admit that the defendants are joint tenants, they cannot come to the 
Ctvil Court for a declaration of their status, Their remedy is to go to the revenue court 


Ses Tenancy Act, Se® 34 ; ; . 3 T Ae : ing n 
————Secs. 164 esd %65—Co-sherer—Member of joint femiiy—Sslt for profis in revenns 
court—Decree of proprietary Hie passed by clvil couri—Appesi—Efect of such decres. . 

- A coaharer who is recorded ss owning a specific share is entitled to suo for profits in 
respect of that share even though he may be in fect a member of a joint family with the 
defendants. d 

The courts are bound to give effect in appeal to a. decree of rictery title passed by a 
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civil court, even when the civil court's decree is passed after decision by the rerenvo 


—— Ser. 181—Scops of—Frendulent and collusive distrant—Effect of, om rights of third 


periy—Cht Courte jaridiction. y 
The plaintif held a decree against a tenant of the defendant xamindar. The tenant got up 


286 


- a fictitious distraint by the zamindar and thereby fraudulently prevented the plaintiff from” 
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collusive and freudulent and no rent was due to tho xemindar. 

Held, that where fraud or collumon is alleged and one parson hes doriged benefit and 
another has lost by such fraud or collusion, the jurisdiction of the civil court arises. 

The provisions of Sec. 181 of the Tenancy? Act afford no relief to a third person against 
a fraudulent distraint collusively brought by a xamindar against his tenant but merely provide 
for the precedence of a rent claim where the distraint ıs genuine. 

Muxurax Amwap v. Lacmsan Prasap 584 


———— Sec. 197 (d) end Sub-sec. (f)—Grovebolder's right to cultivate portions of the lend of 
bis grove—tLstters Patomt, Sec. 10—Whetber cross-objection caen be taken in Letters Patent 
asphodel. s e e . 

It is not allegedgfor 2 grovebolder to cultivate portions of the land of his grove. 

No cross-objection can be taken in a Letters Patent appeal. 

Ganaa Rax v. Basan SINGH ; 

————See. 230. 

See Tenancy Act, Secs. 121 and 230 S . 1015 

Se. 242(1), Cleanse («)—Interpretetion of —Expression “amount or velns of subject- 
malter” relates to amount or velue of sult end not of sppedi. À 

The word ‘which’ used in Soy 242 (1), Clause (s) of Act II of 1926, refers to the 
nearer word ‘suits’ and not to the further word “appeal”, 

The words of Clause (s) are copied from Clause (6) of Sec. 177 of Act I of 1901 
which were formerly copied from Sec. 189 of Act XII of 1881 and these words have ever 
since been interproted ss “subject-matter of the suit,” and when a particular interpretation hes 
emg trtghed to certain words the same interpretation should be attached to subsequent 

g Acta 


RacHuray Swan v. Haacovmem $ 215 


1089 


refer to the subject-matter of the suit and not to the subject-matter of the appeal and, 
therefore, where the value of the original suit exceeded Rs.200 but the, value of the appeal, 


Axarr Sman v. Baagwan Sman 336 


————See. 248, Sub-cl. 3—Appes! to High Cowri—Appre! to Commissioner returned for e 
Presentation before broper coart om insistence of decree-bolder—When decree-bolder estopped from 


jurisdiction. 
Held, further, that as the old law under which the appes! was filed to the High Court 
the right of appeal existed. 
KrrLawan Sovan y, Manaraya oF BEWAnns i 224 
——See, 248(3) end Sec. 243—Ssit for mresrs of rent—Broprietery right tn hsue—Ssit 
dimised by Assistent Collector—A ppeal—Sult remended by Collector ender Or. 41, R 23 


Section 249 of the Tenancy Act should be read in reference to the heading above Sec. 247. 
An eppeal is prohibited from an order passed in appeal from another order and not from an 
order passed in appeal from a decree. 

Gamonm Sofon vy. Suasnprs SINGH . : _ 1055 


a, Mae 252 szd 253—Interpretation of —'Sach revenue comrP—Does wot include Diirict 


@ nother pergens, but, on appoal, tha District Judgo held that the revet@ue court had 
Jurisdiction to try it and he remanded the cese for retrial, beld, that the axpremion “such 
subordinate revenue court” used in Sec. 253 of the Agre Tenancy Act of 1926 does not 
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include the court of a District Judge and the High Court hes not got any power of 
revision of orders pemed by a District Judge howsoever slire vires, irregular or illegal they 
may be. e 

Jacoro Sman ®. Kamo Prasan Sman 5 : 
——— Se. 253—Order tn remand by District. Judgt—No revision lies. 

An order in remand by a District Judge is not open to revision by the High Court 
under Sec. 253 of the Agra Tenancy Act. - 

The provisions of Sec. 253 of the Tenancy Act are not identical with those af Sec. 115 of 
the Civil Procedure Code. 

Bacau Lat y. Damara Dro LaL 


é : 
. 268%end Sec. 269—Apeplicabisty of Suit wrongly tustituted in cwd cosri—if 

rightly tustitnted in revenne court, en appeal lay on the revenue side—Sec. 26} snap plicable— 
Cha Procedure Code, Sec. 115—Order under Sec. 269, Tenency Act—Whes revision Ins, 
Section 268 applies only to cases in which, if rightly instituted in civil or revendh court, 
an appeal Lee to tha District Judge sccording to Jaw, and cannot, consistently with other pro- 
visions of the Act (Sec. 230 and Sec. 242), apply to suits wrongly instituted in a civil court 
in which if rightly instituted in the revenue court, an appeal would have lain on tho revenue 
side. If Sec. 268 does not apply to a case, the District Judge is not in a position to pam 


Raw Iqrar Rar v. TELEMAR Kuan 


——— Se. 271, Sub-cl. 2—Stey of subsequent sust—When not necessiteted—Cril Procedure 
Codes, Sec. 10—Scope and applicebility of —“Matter tn a sutf’—Meening of the words. 

As wut for arrears of rent based on a registered qabulat executed by-B having been 

resisted on the ground that the qabuliyat was fictitious and that there wes no relation 


` the ex perte proceedings were set aside and the suit restored. As limitation was 
suit for arrears of rent for subsequent years. B iater alle took the 
plea that the second suit sbould be stayed. The revenue court decreed this claim holding thet 


Sec. 271, Sub-cl. 2 of the new Agra Tenancy Act. Held, that Sec. 10 of the Civil Procedure 
Code did, not apply and that the lower appellate court had rightly directed the trial court to 
proceed in sccordance with Sec. 271, Sub-cl 2. Sec. 10 is limited in its scope 

The words “matter in & suit” must mean the entire matter in controversy and not one af 


wr 


Gaxct Dow Mma y. Dest CHARAN . ni 


———Ser. 273-—Sait for electment of defendent end recovery of certain plots—Defendent 
pleading that she was an ex-proprietary iensui—Civd Court to rems en issue om the Hes of 


Defendant had previously made an application to have rent assessed on these plotr on the ground 
that she was an ex-propristary tenent but she had avoided an exsesrment on the allegation that 
the lands were her groves and not an ex-proprictary tenancy. Held, that the matter should 
go beck to the first cofirt, so that the procedure which ought te have been followed st ance, 


Tort—Meliclous prosecution——"Prosecutor” in criminal cess. è 
See Civil Procedure Code, Sec. 80 ; ` 


Transfer of Property Act (IV of 1882), Sec. 3 a: amended by At XXVII of 1926—Atiris- aP 


Hon—Endoriement by Sub-Regtstrer wuder Secs. 58 and 59, Registration Act—Siguature of 
Sub-Registrer end sdentifying wiinessss—W hether suficient attestation. - 
See Transfer of Property Act, Sec. 123 r 


— Sec. 3—"Atigried™, meening of the word—Atiesting witness wust dga i presence of 
executant, 


Under the definition of the word “attested” as lsid down in the Transfer of Property 
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Act (ss amended in 1926) it is necessary that the attesting witness must have signed the 
instrument in the presence of the executant. 

Although the scribo of a deed can be an attesting witne, he cannot be regarded as 
such if he signs the deed as a scribe and not es a witness. ° 

JapumanpamM CHaumu y. Sunaypeo Namnam Lar «ies Gmoau LaL 3 $ ee 
———Sec. 5— Agreement not emounting to trensfer withis meexing of sor ie contravention 
of Sec. 6(a), > 

Ses Family arrangement S ae ae Ste ss A : ; . 
——— See. 5—"Contract” and a trensfer of “property”—Essentia difference between tbe nature 
of the two. ° x 

Ses ‘Transfer af Property Act, Sec. 68 za e.. ie Stine SE 


A Hindu who formed a joint family with his three sons owned a fractional share in a 
village. (After his death the eldest brother separated but wes not clear whethe any 
separation took place between the second brother and the third brother. After the death 
of the scand brother disputes between the widow of the second brother and the third 
brocher an ths onb ‘ade and the eldat brother on Ebe other Ada, The parties cventually settled 
ther differences a compromise in virtue of which the widow af the second brother 
and the third brother got two shares, and one shart wes allotted to the eldest Brother.. 
But the aldest brother was to get all the or lend in his lot (which was in excess of his 

itt share). It was further stipulated that after the death of the widow of the 

brother, the perty would continue to remein in the possesion of the sons of the 


f 


Nature and scope of Family Settlements discussed. f ò 


RagHusm Dar Panne vy. Naram Dar Pawni 


—sSer. 6(4)—Trensfer of mere spes successionis—Whes does noi emoxsi io. 
Ses Evidence Act, Sec. 92 read with Proviso (1) a : s3 ; 


20. Held, further, thet the interest, both vested and cOitmgeat, of any child wes capable 
of emignment and the transfer thereof wes not prohibited under Section 6, Clause (s) of the 
Transfer of Property Act. 
Ma Yarr v. Tox Orica, Asian ‘ 
——— Sec. 6(¢)—~Right to sus for mesne profts—Not transferable. . 
See Hindu Law R os sa E J 
—— Serc. 41— Anction-parchaser—Not entitled to derive benefit from—"Trangfer™, dskzition of. 
An suction-purchaser cannot come under Sec. 41 of the Transfer of Property Act. 
For a°transfer there must be a person who conveys, and in an auction sale which is a 
transfer by law there is no person who conveys. 
Mamaar Lay v. Guan Kuan r sis ; ae an : 5 : 
————Sec. 41—Eaquiry would beve resulied in satisfying the purchasers thet vendors were 
fadl,ownert—No enswer to ablence of en enquiry. 


— See. 41Mersaspection of kbewat—Not sufickently good taquiry. 
A-mere Inspection of the khewat by en auction- is‘ not sufficient inquiry as leid 


gown in Sec. 41 of the Transfer of Property Act, especially where the yendor or the 
jJudgment-debtor is a Mohammedan. 
RasoLan Brat v. Nawo LaL 
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Ser. 41—W bes transferees protected under—Person allowing emotber to DOs OBS as umne 
of extete—Thsrd person parcharing from ebperent ownser—W ben real owner Siida das upon 
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he had direct notice or something w 


amounts to comstructive notice of the real title, oc 
that there existed circumstances which ought to have pot him upon an inguiry thst, 


if 


Papam mwan y. Baar Bam lo as ar ; Let o A .. 686 
—~-——Sec. 43—Exromeons representation mey be om inferences to be drewn from docemsnts 
of title. 

See Evidence Act, Sec. 92 read with Proviso (1) .. zi bg . 926 


— Ser. 52—Messisg of contentions suhi—Sak contentions in its inception—Compromhe 
between one of the periles end plaintif—Satt does wot cesse to be contentions. 
The word “contentloys suit” in Sec. 52 of the Transfer of Property Act have been used in 
contradistinction to a friendly suit or a collusive sut. ` 


Where in a contentious suit a party transfers the le property in favour of a 
wbo is no party to the action, the latter can only tho property subject to the 
result of suit. 
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ex parie decrees to be pesed against it. 


766 


Naxwp Kungoar v. LALLU : À é s sa . 1286 
—————Secs. 52, 41—mperaiive provisions of —Estoppel srismg nader Seç. 41—Censot override 
Sec. 52—Mortgage takew pendente lite—Suit doss nos Iss. 

A his property in favour of B for ‘Rs.6,000 on June 12, 1912. After .A’s 
death in 7916, the names of defendants 1 to 3 were entered in the revenue papers against the 
property left by A. B having obtained « decree for mle on the basis of his mortgage. C, 
who was the legitimate son bf A, paid 14th of the decretal amount and got Y%th of the mortgaged 
property released. Dedendants 1 to 3 borrowed Rs.1,000 from one D and on May 20, 1920 they, 
deposited the amount, thereby partially discharging the mortgage decree. On July 19, 1920 
defendants 1 to 3 executed a mortgage deed for Re3,000 in favour of E The martghge 


mortgagee to be paid to one F and Ra1,900 which were paid before the Sub-Regitrar in 
the efternoon of July 19, 1920 to mortgagor and the letter depomted Rs.1,785-7-9 in court 
the next day thereby discharging the outstanding belance of thos decretal amount. In e mit, 
filed four days before this mortgage, by C against defendants 1 to 3 it was decided by the 
Privy Council that the latter were not the legitimate sons of A and that C ws thæsole heir to 
the inheritance left by A. On August 10, 1925 E sued the defendants 1 to 3 on the besis of 
the mortgage of 1920. C, who was umplesaded lster on, pleaded that the mortgage had been 
taken pendentis [ite that E was not a boxa fide transferee from the ostensible owner and that ho ~N 
hed no right to maintain the suit. Held, that ımspite of the finding of the District Judge 
that E the mortgage in good faith from an ostensible owner believing him to be the truo 
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Transfer of Property Act of any supposed estoppel operating against him. ° 

Tho estoppel arinng under Section 41 cannot be much ex to override the imperative provi- 
sion of Sec. 52. bg 

The mere fact that a previous mortgage has bean paid off is not conclusive to decide 
that the mortgage has not been extingushed. 

Monamocan SHAFIQ UrLaH Kuan v. MOHAMMAD Sau ULLAH KHAN 

——See. 32—Whetber offends agamsi any rale of Mobemwmeden Lew. 
Ses Mohammedan daw 4 g À ; : ; moe ee 
————Sec. 53 Case of future credstor—Presum ption—W hen ertces. > 

All future credigors are within the scope of Sec. 53 of the Transfer of Property Act and 
it is not negemary that e man should be ectually indebted at the time when he makes the 
transfer, for if he doet so with a view to being indebted at « future time his conduct may be 
equally fraudulent. 

Where a litiganon was actuall Pending and the defendant had every reason to believe that 
she would be mado liable to pay mesme profits, if, in order to evade such payment, she put 
the property in pomesnion of another under a document which was wholly without connderation, 
the presumption under Sec. 53 aroso that the intention was fraudulent. 

Ram Das v. Dedu g ‘ 2 0 ee is ss da Ex 

— Se. 53—Preference of one creditor over another. e 

See Indian Registration Act, Sec. 87 as 3 x ` 

—Sec. "53 —Wagf—Obyect of—Defrending credstors. 
@See Mohammeden Law . : 


——Sec. 54—Sals for over Rs.100 embodued is compromise decree—No registered instrument. 
Sas Preemption Act, Sec. 4, Sub-sec. (10) 


bees read end expleined—Limitetoon Act (IX of 1908), Art. 116—Applicabllity of—Dis- 
posssion—Sult for demager—Maintainability of —Measure of demages—Markst-velus. 


i 


Power to transfer it. AM owned the remaining twelve anna share pod thus became sole 
owner of the enure villages. On his death some disputes arose between his heirs which 
resulted in a compromise decree under which the property was divided among his various heirs 
including four ladies who recerved 28 out of a total of 80 sihams. 


tives and executors, jointly and severally,.as well as their movable and immovable properties 
would be liable for costs, damages and loes. The sale in favour of the stranger was pre- 
empted by the mother of the plaintiff, and the plaintiff as her son and sole heir brought a suit 
for damages on account of the loss of this property in consequence of a suit brought by the 


limite 
Held, (I) thar where there was no positive evidence to show that the salo deed 
ectually read over to the ladies and explained to them but on the other hand there 
definite evidence to the effect that the deed was never read over to the ladies executing 
document and the deed was not presented for registration by the exefutants themselves, 
that gthere wes not even an endorsement by the Sub-Regutiar that the docum$ht was read over 
and explained to them, the initial burden, which lay upon the plaintiff to show that the 
was read over, explained to and understood by the ladies so as to bind them, wes not discharged. 

But under Sec. 55 of the Transfer of Property Act, Sub-CL (2) the seller is deemed to 
ceauract with the per thet the interest which the seller profemes to transfer to the buyer sub- 

° rs and thar he i i 
spemage of a contract to the coterary is irrebottable The claim for recovery of damages is 
= ore maintainable in the absence of any contract contrary to this presumption. 

(2) Even iw theecase of an implied covenant, if the contract is under a registered 
document, Art. 116 of the Limitation Act applies, There is no reeson to suppose that the 
contract mentioned in Art. 116 may not be impliod and must always be in express words. 
‘Wherefore if a statute leys down that a certam covenant should necessarily beimplied in a 
“certain contrect and that contract itself is in writing registered Art. 116 would be epplicabla 


so ee i 


57 


616 
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puniment of the codio ok tha talo: and Ws Chceekots deemed: to, ba: énibodiod 1a ‘chis decd of 
conveyance, and it would be incorrect to hold that the covenant is presumed only with regard 
to the contract of sle and not toahe deed of sale. 

(3) In the cas of a transfer by a Hindu ledy who has restricted power of ahenation, the 
all: filee of doasideration take place when actusl dipomestian by che reveaiicaty heit fakes 
place and the starting point of limitation would be the date of such disposesnon, 


(4) In a mit for damages for los suffered by the plaintiff insemuch as he was deprived of 
possession of certain p a ge os cst iar or gratia a pia ae Oe 
should be the extent af the suffered by the plaintiff- and the meesure of loss is the market 
Telus: of the property at tha time when it, goes ott GE. posscsrión, 7 


Mufsocan 9mo v. Moraan Nog : E 
—sSer. 55, Sub-orc. 5, Cl, (b)—Perione! Hablitty et veer for perchete money —Ser- 
Hos 100—Cherge-bolder—W betber entitied to a personal remed 


personel liability 
purchased by him under Sec. 55 (4), CL (b). 

By the definition of a charge contained in Sec. 100 of thy Transfer of Property Act no 
personal liability is created. But where a charge is the result of a contract, there may also 
be a personal! remedy to be found. 

Ragouxun Trax v. Prraw Sman 


———See. 58 Possession of occspency lend tressfered for 5 yours at a given rent te li» 
of loan advenced—Trensection sot amounting to asufructwery morigage. 
Where there was an arrangement between the plaintiff and his father om phe one hand and 


leod po he pleni i Father foi Bye yalik, the aaieitandimi bani Tehe Woe PT ee 
the sam advanced would be set off against the rent payablo under the sub-lesse, and it was 
found that the profits derived from the occupancy land were just sufficient to pay -the 
interest, beld, thet the transaction did not amount to a usufructuary mortgege of an occupancy 
holding and therefore plaintiff was entitled to the entire principal due on foot of the bond. 

e Unless there is a transfer of an interest in specific immovable property for the purpose of 


The essential difference between a case where a creditor hes been held not entitled to - 
recover what he advanced and the one like the present is that, in the former the undertaking 
to repay a certain sum advanced by the plamtiff being an part a void transection 


ion and 
subesse are separate and distinct and no pert of the transection can be considered 
opposed to any provision of law, though the transaction as a whole may, in some particulars, 
resemble a usufructuary mortgage, 

CHOOTEY Lat v. MOHANAN - 
EEA E S A E S F EE E prolerds 
on payment—Morigage by condiisone] sele—Restriction ou source from which mousy for rs- 
Ga cha RL err ei eed dr bad 


a salo falls within the scope of the definition of a mortgage by conditional sale in ` 


Sex. St{c) of the Tanda o€ Property Act ie i a mantap even chough mely. i 
purports to be a sale, and is liable to redemption. 


not by salo or mortgage of property transferred”. The stamp papers for the two deeds were 
obtained at the same time, they were faired out by the same scribo and attested by same 
witnesses and presented for registration at the same time. Held, that ies m 
deemed to have entered into an agreement which was binding upon them. 
mortgage by conditional sale within: the meening of Sec. 58(c) of the Trensfer, of Property 
Act but the restriction chuse amounted to a clog on the equity of redemption®and was 
enforceable. ‘The other provision regarding peyment in Jeth was pot a clog on the equity 


see ae ee 


Karar Sman y. SHEOAMDAR SincH è 
— Se, 58 (c)—Docwment EE T N E E TE 
PO OTA ce sae on peyment of money within prescribed perlod—Docu- 


the parties 
The transaction was a- 


653 
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332 


within thres years, the property would be released. Held, thet the trensaction fell within 
the language of Sec. 58(c) of the Transfer of Property Acte and that it ym a case of 


Momraz Becam vy. Lachm ° 7 1435 


money 
of one of the subsequent desds, effect of. . y 

An occupancy tenent made a usufructuary mortgage of his holding ın 1886, agreeing 
that he would not redeene or resume possession without paying » certain amount. Subsequently, 
in 1893 and in 1993, he executed a second and e third bond hypothecating the holding in 
lien of fresh advances sgrecing not to redeem or resume possession without paying not only 
the sum adve&ced under the first deed but also the amounts due under the second and the third. 


the heirs and representatrves of the original mortgagee on the ground that the plaintiff was 
bound to pey the two additional smms due under the bonds of 1893 and 1898 as a condinon 
precedent to redemption. The trial court decreed redemption on payment of the amount duo 
on one of these later bonds, viz, the bond of 1898, in addition to the amount due on the 
mortgage of 1886. On appeal it was held that both the later bonds created a charge an the 
property and redemption could be allowed only on payment of the total amount claimed 
by ehe defendants. It was further held that although an occupancy holding could not be 
mortgaged but hypothecation having once taken place the plamtiff was bound to pay up the 
charges on it before he could get back the property. 

In second appeal before a Drymon Bench, [Muxmay and Nuamarorian, JJ.], it was held 
ber Muxmey, J. thet the mortgage of 1886, beng the first usufructuary mortgage of an 
occupancy holding, could be accepted as a valid transaction and upheld ss a mere sub-letting 
on tho part of the mortgagor to the mortgagee, but possession heving already passed under the 
first usufructuary mortgage no further mb-lecting of the same property could take place and 
the subsequent transactions of mortgages by which money was raised on tho security of the 
occupancy holding must be deemed to be invalid in law and the pluntf could not be 
called upon to pay the amounts secured on foot of the transections evidenced by them. It was ° 


mortgaged and the bond of 1898, which wes un-registered, clearly secured the payment of 
money advanced thereunder on the property originally mortgaged and the mortgages “was 
entitled to enforce the covenants contained in the two later bonds which made redemption condi- 
tional on payment of all the sams due under the three deeds. 

‘There being disentient judgments, the questions rawed in the appeal were referred to a 
Foll Bench, 

Held: 

Per Moxran, J. and Kine, J., who agreed in allowing the appeal, (1) that it was open 
to the plaintiff to raise the plea that the property mortgaged wes an occupancy holding; 

(2) thet the plaintiff was entitled to redeem without paying the money secured by the 
deeds of 1893 and 1898; and 


unregistered. 

Pef Kine, J.—That the subsequent deeds of 1893 end 1898 should be construed as purporting 
to creste charges end not mortgages, end inasmuch es efter tho usnfructuary mortgage 
of 1886, had already been transferred, no transferable interest whatever in the 
property was left the property could not validly be pledged as security either by way of 
maiten or Gf charge Which could operete ai suth, 

eld, per NuamaTurian, J. dissenting:— 

That the deed 1886 can be gi effect to not es a mortgage but es a sub-lease. 
The covensnts in the of 1893 and 1898 that money due thereunder must be paid before 
possession is to be taken by the plaintiff are as valid as an identical covenant in the deed of 1886, 
wt., thet possession cannot be teken without payment of the sum then advanced. athe plaintiff's 
suit must therefore be treated as one for possemion and the suit ‘can be decreed only if the 
terms of contracts between the parties justify it and in view of the personal obligation of the 


> ae : 


is due thereunder. 
Latu Sman v, Ram NanDaw . 156 


———Sets. 39 sud 123—Mendetory a iguioes of Deed of sift Attestation —V edt ee 
Revocetion—Act XXVII of 1926—Efect of amendment. 


Section 123 of the Transfer of Pioperty Act is mandatory and the requirements provided 
therein must be strictly fulfilled. 

Where a deed of gift has been executed before the passing of Act XXVI of 1926 but the 
executant is proved to have signed the document in the presence of only one of the marginal wit- 

susie, iban £O seca! of Tie oe ee ee ar 

aef P Apt which ibis upon a minimam: of swo aatia Withee wha ahold 

race wen the executant sign the document. 

Thes róls attestation which applies with lri o morga i dilly appligable to 
gifts. 


Where similar words have been used in two different sections of the same Act, the legislature 

must be presumed to to have used the words in the two sections in the same sense unless there be 
in the context to r areata 

The question as to the mode in which a mortgage or a gift can be legally effected ought 
not to be confounded with the question w to how tbe mortgage deed or the deed of sift should 
be legally proved. Where the executant of the document docs*not admit its execution, the 
document has to be proved in accordance with the provisions of Secs. 68 or 69 of the Evidence 
‘Act which %elates to the mode of proof. 


Where a gift hes been created by a registered instrument, delivery of possession is not 
mna co Saanio the gH hak in. desminina the: quator “ai to. whetber then powes -of @ 
revocation for non-payment of debts had been contemplated, the fact that possesion wes not 
delivered cannot be lost sight of. 

Under Hindu Law, if a person makes a gift to another in expectation that the donee will do 
some work in consideration of the gift, it follows that if the donee failed to do that which it has 
conditioned he should do, the gift is revocable. 

BatsHapsrn Siwca ». Laxsma Bar 623 


————Sec. 60—Right to redeem—Mortgage by conditional sele—Reiriction om soarce Fos 
which money for re-ecquisition of property mey be obfained—Whetber clog om equity of re- 
demption. 

Ses Transfer of Property Act, Sec. 58(c) : i . 610 


———Sec. 61—Mortgage by conditional sale of okii Be kseseonk noiu of Seas 
property—No redemption without peyment of money dus nader subsequent mortgage. 
Where there was an earlier mortgage of xamindari property by conditional sale and about 
three yeafs later, the mortgagors borrowed a certain sum and clearly directed that this sum 
‘with interest should be a charge on the property already mortgaged, beld, that the mortgagor 
fy ct cateled'te fedean: Gi he piye tho amosiit ae e eee 
RawesHan Sinca v. Husam AHMAD 972 
—Sec. 61—Usafractuary mortgage om property A—Simple ae on properiies A sed B 
—Consolidation by contrect—Covenent in the simple mortgage to the efect thet mortgagor 
wot entitled to redeem first mortgage without first baying of the second mortgage—Sult om second 
mortgage berred by time—Mortgager’s remedy barred but bis right not extin 
gage can resist the saii for redemption of the first mortgage by setting up ihe covenent in the 
second decd—Limitstion Act (IX of 1908), Sec. 28&—Scope of. 


A deed was executed on June 19, 1901 in fevour of J under which a two annas share in 
a Village was mortgaged with possession for Rs.900 and the usufruct was to be set off against 
hrat: By a subsequent deed of Oct. 16, 1903 the mortgagor borrowed another RsJ25, 


hypothecating the mortgaged property besides other properties and agreeing to pay interest. 
The later deed provided thatecxecutant would not be entitled to redeem the former deed without 
previous payment of sum due under the deed of 1903. In a suit for redemption, the trial e 


court found that the plaintiff wes not entitled to redeem without paying the proportionate 
amount of the mortgage money due under the deed of 1903 together with half of the principal 
amount due under the deed of 1901. The lower appellate court disallowed the sum alleged to 


be due under the subsequent deed, relying on Keser Kunwer v. Kashi Rem, 13 A Iy J. R 889. 
Held, in scand appeal, that the first court’s decision should be upheld. The mortgages was 
antitled to insist on payment of what was due to him under the seeond deed. No question of ge 
, limitation could arise ss against the defendant seeking to enforce a clause occurring in the 
deed w he was setting up in his defence. Apert from this, a mortgagte'seremedy under a 
deed of simple mortgage may be barred if he omits to bring a suit within 12 years from the 

of action but his right is not extinguished. Section 28 of the Limitation Act 
muits fpr possession and does not spply to a suit by a mortgagee for recovery of ` 


is confined 
money due to him by sale of a mortgaged property. 
Joxmu BHUNJA 


v. SrrLa Baus Scoven vs P s% 3 . 750 


thee * es Re Bie: Eki tes est Mee bee Se Vee: See 


isme. 
Unless the terms of the mortgage deed clearly state the contrary, the period for redemption 
and the period for foreclosure are to be considered the same. 
Raw Sanur Aum y. NacrsHwar Trware 1129 


— se. 68—Mortgage, terms of—Morigeged property including sb arnsabentle occa piac 
lends—Lagel efect of—Mortgagres’ security dimiunbed by defexli of morigegors—Rigbi 
fo recover mortgage teomey—Coniract Act (IX of 1872), Sec, 24—-Not epplsceble to trensfers 
of immovable property—"Contract? end s “transfer of property’—Essentlel diference between 
the nature of the two. e 

Under a mortgage cecuted in favour of plaintiffs to secuge a certain sum borrowed by 
the mortgagors it way agreed thet che borrowers would pay interest every year and, in default, 
the lenders in possession of the mortgaged properties which included some 


plot. The peintiffs in the present surt sued for recovery of the money lent by them. 
oR ana oe Re ee kag a pa oiia aad rr rae 
i not be transferred by law. Held, thet including of non- 
transferable occupancy lands along with other properties which could be legally transferred 
Goold abe. maka the while conceict-illegslcnd tha Glande wae eanitled to sun foe hu moor. 
[Per SuLansan, J.—Sec. 24 ofthe Contract Act has not been made applicable to transfers 
of immovable property. There is therefore no justification for stating broadly that even if 
transfers of several items of properties can be split up and separated, the whole transegion is 


, 
fe 
H 


Do Naran Swan v. Naansmar Prasad .. A 45 
——Sec. 81—No mershelling of assets between jie. par ener eee Fee ey- 
ments fo owe of two morigaegees iaio ber private eccowmt—Does mot reduca mortgage debt dus 


to the oiber mortgages. ; 
There cannot be any preferential right to reserve mortgaged property from salo between 
two persons who are both auction-purchssers of the mortgagocs’ rights in different portions 


payments 

when there is a definite seperation between the two mortgagecs. * 
Urmepza Nara Baso vy. Karr Caanan Mirna ., 1472 

————Sec, 82—T'wo properties subject to ome mortgage—One sold, pinbcer ssdiriakisg 


discherge mortgage ont of sale consideration—Oming fo purchasers defeult, properties 
in execution salesx—Paurchewr purchetug ons end tudant enother—Purchaser entitled 


The owner of two properties which were subject to a mortgage sold one 
Sher Singh and left with him sums sufficient to discharge the mortgage i 


i 


e CAEN LaL y, CHARAN SIGH as 7536 


—Sec. 83—Depostt made under—No proper sbpolutment of urda of ‘wis defend- 
enis—blehtif wot entitled to mems profitt—Ctvil Procedure Code, Or. XXXTI, R. 4-A (3)— 
Notice to be served mot by ted service but by ordinery service—Refasal to accept notice 


\ 


Held: (1) that it is not coræct to orde substituted service on a person to show cau 
why he should not Be appointed guardian. Under Or. 32, R. 4-A(3) e refusal to eccept notice 
amounts to a refusal to act as guardien. Accordingly when summons was returned unserved, 
plaintiff should have applied for other persons to be appointed guardian. 

It is always open to a plaintiff to ask the court to sppoint an officer of the court or a 
vakil of the court to act es guardian and pay the necessary feos. 

(2) That a mortgagor to savo the payment of interest efter the deposit of mortgage 
money in court hes to se thet a proper guardian is appointed for minor qortgagees and the 
case of a claim for mesna profits should be governed by the same rules as the case of the 
saving of interest. 7 

Proor Kum v. Rewari Soman k ; s A $3 s: A 

——— See. 83—Mapey deposted in favour of two morigagees—One of the mortgagess abi beard 
of for 7 yearx—Application by the other for withdrewa of mossy—Cosr?s turkdsctlon to 
consider question whether one mortgagee aoue entitled to withdrew money. 

Where a mortgagor deposited money under Sec. 83 of the Transfer of Property Act 
in favour of two morctgagees and leter on one of the mortgegess applied for withdrewal of the 
money stating that the other mortgagee, who wes his fether, not been heard of for more 
than seven years and the Subordinate Judge was of opinion t he was not competent to 
make enquiries into the death of the applicant's father and that he could not order the money 
to be peide without the consent of the mortgagor, beld, that the lower court feiled to 
exercise jurisdiction which was vested in it. The court was competent to consider who the 
mortgagee was at the time whan the application was made, . 

Batnnappar Prasad v. Brrro . a 2 of wa aes 

—— re. 100 —Charge-boldsr—W beiber entitled to a personal remedy. 
Ses Transfer of Property Act, Sec. 55, Sub.-sec. 5, CL (b) 


———Sec. 100—Charge, what constitutes—Lesses entitled to deduct from rent annual instel- 
ment of debt dus to bim—Cherge crested—Treasferes from lessor bound. 

In. order to constitute a charge it is not necessary to employ any technical terms. A 
charge does not involve the transfer of the interest in the property subject thereto and arises 
from the circumstance that certain property, movable or immovable, or any interest in such 
property, is indicated with certainty as the fund out of which a certain claim is to be met 
or satisfied, the fund so indicated being the security for the cleim 

Under Sec, 100 of the Transfer of Property Act a charge is no more than a security 
upon property, but it is not to be confounded with a mortgage, 

Section $ of the Transfer of Act provides that a transfer of pases to 
the transferee all the interests which the transferor is then capeble of transferring. I SE corer li 
on the dss of sucthon-purchese, the property was subject to a charge or burden, tho transferee 
is not clothed with a higher interest in the property than what the transferor was capablo of 
A 


plea of payment is not a plea of sot off, and the two matters ere not to be confounded. 
Narman Lat v. Dunas Das > = $ ; 5 


——Seer. wie wee E a wot equivalent to a loese— Reiyaineme 


ejecting the executant during the term for which rent was accepted. It did not create any 
tenancy nor was it a part of any lease and was not affected by the law of registration or 
Seca. 105 and 107 af the Transfer of Property Act. The agreement was binding an the 


conscience of the recipient of the rent and his representatives other then boss fd? transferees 
for consideration, oe 
— See. 105—'Perjeatder’—Status of. ` °- ° 
Where in plaintiff's suit for ejectment of defendant es trespasser from an area obtained: by 
plaintiff as a result of partition, it wes found that defendant hed been in possession of the said 
area by virtue of a executed before the partition, by the predecessor of plaintiff who was a 
xaminder and that he been paying rent annually for that posession, beld, that the defendant 
was the tenant of the predecessor of plaintiff, and the plamtiff could not sue him as a trespasser 
but could bring e suit for ejectment under the terms of the lesse. 


1020 


1267 
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Quom Kuan v. Keno Das 


————Sec. 108(]) Power to sub-tet—Does wot violets covenent agerust asighbcent. 

Under the Transfer of Property Act, a thb-lease for the unexpired residue of the term 
does not amount to an esignment of the lease-hold interest but anly operates as a sub-loase. A 
covenant ageinst an assignment us not broken, if it is expressly subject to a power to sub-lec. 
, Houmwsasy v. Bajor Lan Smar F id Di ie <a A a 

rae 111 (8) (2) -Lesse of twmoveble property—Denlel of lesse by permencnt tenend-— 
Forfeiture. ' 

In the absence of fny contract to the contrary, under Sec. 111(g)(2) of the T; er 
of Property Act, asleese of immovable property, eren though it may be a permanent 
determines hy forfeiture in case the lessee renounces his character as such by claiming title in 
himself, provided that the lessor does some act showing his intention to determine the lesse. 
Forfeiture accrues eren on a denial of lease by e permanent tenant. 

In 1911 present plaintiff sued for ejectment of defendants on the ground that they were 
tenants at will liable to be» ejected at the wish of plaintiff. Defendants pleaded that they held 
the land as permanent tenants. The tral court decreed plaintiffs’ claim and ultimately this decree 
wes affirmed by the High Court in 1917. Inspite of obtaining e decree for ejectment, pleintiffs 
failed to execute it in time, SubS&quently plaintiffs successfully soed for recovery of rent or 
compensation for use and occupation. In this suit defendants had denied plaintiffs’ ttle to 
property. After the expiry of the time fixed ın a notice served by plaintiffs upon “defendants 
- to vacate the land in dispute, the present suit for possession by removal of the constructions 
wy filed by plaintiffs. $ ` 
s Held, that inspite of plaintiffs’ omision to obtain ejectment through the execution de- 
partment the relation of landlord and tenant between the perties continued and defendants’ 
status was no higher than that of permanent tenants and they were subject to the liabilities 
of such tenents. The denial of the lease by defendants in their written statement filed in the 
rent suit was a subsequent act which caused forfeiture and the present suit was based on this 
fresh cause of action. 

Rawyr LaL y. Sap Cuan Das 2 ; . ae P x 908 

—— Sec, 118 —Matuel treasfer of ownership of ons thing for ownership of enother—Trensac- 
Hon amounting to exchenge—Not lisble to pre-emption. 

Under Sec. 118 of the Transfer of Property Act when two persons mutually transfer 

the ownership of one thing for the ownership of another, neither thing or both things being” 
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Faren SGH v. Parem Sivan ; ; 3 e 1312 
——— Sec, 123—Gifi—Siguature of attesting witeesr—Nems of attesting witurss signed by 

scribe at the request of attesting titnest—Sagneture beld to be good—Trensfer of Property Act 
(IV of 1882), Sec. 3, es emended by Act XXVII of 1926—Aftestatton—Endorsement by Sab- 
Registrer wader Secs. 53 end 59, Registration Act—Signature of Sub-Registrer and identifying 
witnecses—W hetber suficient attestation. 

A signature of an attesting witness to a document is proved to have been mado if it is 
shown to heve been made at the request of the attesting witness by some other person who signed 
on his behalf as attesting witness. 


the attesting witness showed that the document was properly attested by the attesting witnesses, 
° Ram Coamw v. BHAMON X 7 x $ . š 
—_——See, 128 "Ustorrsal dppo’—W ben dones censot be regerded a. . 
œe See Civil Procedure Code, Or. 1, R 3 sS ; . 99 
Trusts Act of 4882,eSec. 88—Princtple of —Mortgage m favour of several mortgagees belonging 
fo seme <femiy—Partition—Mortgages rights vesting tn equal sherer—Suit by one mortgager— 
° Property purchased by latter in execution of decrse—Co-mortgagees entitled fo share is pro- 
O perty subject to thar contributing towerds the costs. ` 
Whore thore is a fund belonging jointly to several persons and one of these persons makes 
a purchase of land with that fund, that purchase inures to the benefit of all the persons 
to share in the fund. 


1561 


A mortgage wes made m rayour of tour persons who were all members of a large jomit 
family. Later on several members died out and at the time of a suit for recovery of money 
sec oi Noe re men iy one Tig rag I 
mortgagee rights in equal shares amongst the mortgagecs. The co-mortgagees were im- 


ee ee y. Manango Prasan ae : i 950 


(2) that the daughters of A took ss tenants in having a heritable estate 
decendible on her heirs according to Hiadn Law. aad the Suersine on allemecon. amped on tks 
immediate legatees and their heirs was repugnant to the absolute estate given by the us of the 


the plain and natural meaning of language should not be departed 
on the assumption that the testator need it in a 
the personal lew. 
Tvar y. Lor... ; an p of as A < . 1391 
of 


inisresi—Capable of 
Property Act, Sec. 6(s) ; Si : 119 
c Rala of codiiractios— Specifi word: to. be pra efect io 

See Limitation Act, Art. 120 ; . 1188 
Workmen’s Compensation Act (VIII of 1923), Secs. 8 end 2(d)—Desth censed in course of 
om ployment—Compensstion by employers, aluna of, to employer—"Dependenf”, mesniag of. 

Where on the death of an employes caused Pa PREE UG GI eae 
eee afem ee eee Bytie ees eee 
under the Act, that the deceased/ had left no dependents but was being supported by a a fist 
cousin of his, beid, that the mone ` could not be peid to the first cousin but must be refunded 
to the employers. 

Kaxa Prassap—im THE Marra OF 3 .. 382 
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LATE SR PRAMODA CHARAN BANERJI 


Sir Pramoda Charan Banerji passed away on Friday March 26, 
1930. He has died full of years and honousg with his task well 
and fully accomplished. He was a great judge and a great gentle- 
man "and his life shall, for a long time, be an example and 
an inspiration to younger men. We offer our respectful condo- 
lences to his son, Mr. Justice Lalit Mohan Banerji, and other mem- 
bers of the family on their bereavement. 

On Monday March 24, 1930 moving tributes were paid to 
his memory by the bench and the bar. 

The Chief Justice said:— 

The tributes which have been paid to the late Sir Pramoda 

«Charan Banerji by the press have been so felicitous and well chosen 
that there is little which any friend of his could wish to add. But 
as he was for many years a great figure on the bench of this court, 
in whose length of service and distinction of service we all took 
pride, it is fitting for us to meet here today to express our regret 
at his death and our sympathy with his relatives. 

Compared with many members of the bar my association 
with him was short in point of time but intimate in character. I 
sat with him in this very court almost continuously from the day 
of my arrival in 1919 until his retirement in’1923. No one had 
a better opportunity of forming a just estimate of his kindness of 
heart, his knowledge and his balanced outlook. At times, on one’s 
journey through life, one meets men so abundantly dowered with 
qualities that lift them so much above their fellow-men, that there 
seems to be almost an element of unfairness in so lavish a con- 
centration of gifts. Sir Pramoda Charan Banerji was one of those 
rare “men. e had as a foundation, abundant vitality, without, 
which so sustained an achievement as his spread over, as one might 
say, two life-times, would have been impossible. He 
a clear and powerful brain and being by temperament industrious, 


after years of hard work, became a profound lawyer. His higher e 


gifts of character and kindliness of disposition drew all ofeus to 
him. f 


2 : SIR PRAMODA CHARAN BANERJI 


' His presence on this bench added gueatly to its reputation. 
The record of his professional life in this court is to be found in the 
Law Reports from 1893 to 1923, where may be read the extent 
of his notable contributions to the law of this country. Though 
he has passed away his work remains. The lawyer of the moment 
is to a large extent guided ind controlled by the lawyer of the 
past. Genesations of students, practitioners and judges yet to 
come wil] study, analyse and approve his judgments, and their 
migds moving with and following the current of his thought, will 
acknowledge his intellectual eminence. We, who knew him, can 
complete the picture by our living remembrance of his modesty, 
charm and courtesy. 

On behalf of the bench I offer to our colleague, Mr. Justice 
Lalit Mohan Banerji, and the other relatives of the late Sir Pramoda 
Charan Banerji, our sincere sympathy. mts 

Mr. O’Conor said:— 


My Lorps—On behalf of the members of the English bar I 
would wish to add our expressions of sympathy to the very elo- 
quent words which have fallen from the lips of our Chief Justice, 
and I feel that after the eloquent words‘which we have heard from 
his lordship there is but little that I can add. Nearly all of the 
present practitioners of this court had the good fortune of coming 
in contact with our late judge and of coming under the charm of, 
his personality; in fact, there are some here now in harness who 
„were actually in harness when he came to the court 37 years ago. 
To all his loss comes with the greatest force. 


© We realised that in'him we were in the presence of a very 

loveable personality, both as a man and as an admirable judge. 

He had during the 20 years’ service which he put in before coming 

on to the bench of this court shown that he had in him all the 

qualifications of a good and great judge, and he had been but a 

short time with us here when we all learnt to congratulate our- 

selves on the choice which his Majesty deemed in making him 

one of the judges of our court and we never ceased to congratulate 
ourselves during the 30 years which followed his appointment. 

To patience and courtesy, admirable in themselves, he added 

a profound knowledge of law and an extraerdinary capacity 

e © of diséntangling a tangled mass of facts, and lucidly marshalling 

ethem. In fact it is difficult to say which we had to admire most, 

`- his capacity for dealing with facts, or his capacity for applying 

the law to those facts. To the clarity of ‘his reasoning and the 

. lucidity of his lamguage he added a total absence of all prejudice, 

and one was impressed throughout by his desire and de- 

terminatiorf to get at the truth and to do justice between man and 


If one’s mind can travel back to the nineties of the last cen- 
tury or the first ten years of this century one can feel that that 
wasethe period when our law was in the process of evolution, and 
I say with confidence, without disparagement or disrespect to any 
judge, that no judge has done more to elucidate our law of mort- 
gages than the late judge, Sir Pramoda Charan Banerji. On ques- 
tions of Hindu Law he was a gnised authority. Not only 
did the judges of his generation and his successors in this court pay 
the utmost possible respect to his expressions of opinion, but also 
the judges of other courts looked up to his judgments with great 

My lords, he had barely been three years in this court 
when he delivered a judgment which will always stand out as a 
historic exposition of the law relating to adoption, and it must 
be said to his eveslasting credit that it was that judgment which 
received the warm o of their lordships of the Privy Council. 
From that day forward Sir Pramoda was considered as a recognised 
authority on Hindu Law throughout India. 


,. My lords, there are many of us who began our professiortil lives 
before him and to each one of us it was an edut&ation and an in- 
struction to have the honour and privilege of arguing our cases 
before him, and when we were not arguing our cases, it was in it- 
self an education and instruction to see him hear a case and make 


i 


ing as an Indian and a lawyer, I can conscientiously say that Sir 
Pramoda Charan Banerji. was one of those who added distinctly 
to our status both as an Indian and a lawyer and to our intellec- 
tual and moral qualities, 


The Grown never possessed a more loyal and more distinguish- 
ed judge in’ this court or anywhere else ih India. The ‘legal ‘pro- 
fession could not have been asked for a better representative on 
thè bench, and the judicial service might well take pride that it 
could produce a man of ‘his talent and calibre. The tributes that 
have been paid to him are undoubtedly very generous, but no 
more than just. We all mourn his loss as a great judge and a great 
gentleman. Our sympathies go to his distinguished son who hap- 
pens to be your lordships’ colleague and who maintains still the con- 
nection of the Banerji name with this court. For 60 years he was 
associated with the life of this province and it is perfectly natural 
that we should all feel so deeply the loss of one whom we all so 
admired and whose memory we reverence so much after his death. 

Mr. Uma Shankar Bajpai, Government Advocate, said:— 
-My Lorps—“The paths of glory lead but to the grave.” 
Crowned monarchs, batoned marshals, robed judges, all of them 
bow alike before the Majesty of Death. Sir Pramoda Charan 
Banerji is dead and deaths like these remind us forcibly ‘of the 
universality of the requiem sung at every Hindu bier—‘Nothing 
is true save Thy name O Lord”. Born in 1848, Sir Pramoda 
Charan, after a distinguished educational career, entered the pro- 
vincial judicial service in 1872 and after having filled subordinate 
appointments for 21 years, during which period he superseded se- 
veral of his seniors, he became a judge of the High Court in 1893, 
which position he occupied with distinction for 30 years. He had 
the confidence of every Chief Justice under whom he served, the 
respect of every colleague and love of every member of the bar 
who happened to practise before him, and it might be acknowledg- 
ed that his great learning and mastery of justice principles raised 
the prestige of the Allahabad High Court in the eyes of the entire 
legal world. : Ps 
- Sir Pramoda was a great- educationist, having: served the 
University for a-number of years-and having been its Vice-Chan- 
cellor also. He was a great- judge and respected citizen of - 
Allahabad, but above all-one of those who believed in plain living 
and hjgh thinking. His memory will ever remain green, for suc- 
ceeding generations will pursue with profit his judgments which 
adorn the pages of the Indian Law Reports. “His son, Mr. Justice 
Lalie Mohan Banerji, is with us and happily follows in the footsteps 
of his illustrious father... To him and to his brother we offer our 
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heartfelt sympathy in their hour of bereavement and for the soul 
of the deceased” we offer our sincerest prayers. 


The Advocates’ and Barristers’ Associations of the Allahabad 
High Court passed the following resolution:— ; 

“The Advocates’ Association places on record its profound 
sense of sorrow over the death of Sir P. C. Banerjea. The late 
” Sir P. C. Banerjea occupied for thirty years of his life a most tower- 
ing position on the bench and was universally respected for his 
unsurpassed legal attainments, judicial qualities and temper. In” 
his death the country loses a great judge and a great gentleman 
whose memory will always be cherished with deep reverence. 

“The Association respectfully conveys its deepest sympathies 
to the sons of the deceased, namely, Mr. Justfce Lalit Mohan 
Banerjeasand Mr. R. M. Banerjea.” 
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THE PRINCIPLES oF THE Law or Contract (IN BaitisH 
Inoa), by M. N.' Kanjilal, M.A., LL.B., Advocate, High Court, 
Calcutta, with a foreword by the Hon’ble Mr. Justice G. C 
Ghose of the Calcutta High Court, The Art Press, 31 Central 
Avenue, Calcutta, Price Rs.10. f , 


This is a learned treatise on the Law of Contract. It departs 
from the usual method adopted by text-book writers in India, 
in that it is not a running commentary on the Indian Contract 
Act. The Law of Contract as applicable in India has been quoted, 
so far as possible, in the very words of the Indian Conract Act 
and the Act itself has been reproduced at the end of the book along 
with the Sale of Goods Act; but the arrangement is in the form 
of independent treatise, like those of Anson and Pollock. The 
book is divided into several chapters. The first two chapters re- 
late to the formation of contract, the third deals with consideration 
and the*fourth with implied contracts. The next three chapters 
deal with parties to the contract, their consent and object. Eighth 
chapter discusses the subject of the performance of the contract 
and the next two with its breach and remedies therefor. Chap- 
ter XIV deals with limits of contractual rights and liabilities. The 
remaining chapters of the book discuss the subjects of evidence, and 
intéepretation and sale of goods. ` The law is very clearly and 
accurately stated. No attempt has been made to encumber the 
book with the citation of useless or unimportant authorities. The 
-difference between the law in England and in India is clearly 
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pointed out. We have no doubt that+this book yill be found of 
great use to the students for whom it is primarily intended. The 
busy practitioner may also, whenever in need of a clear statement 
of a legal principle, profitably turn to this book. The get-up is 
excellent. : : 


Use oF JUDICIAL PRECEDENTS OR A STUDY IN Case-Law, 
by P Ramanatha Aiyar, Vakil, and N. S. Ranganatha Aiyar, 
° Advocate, with a foreword by the Hon’ble Mr. Alladi Krishna- 
swami Aiyar, Advocate-General, High Court of Judicature, 
Madras, printed at the Madras Law Journal Press, Mylapore, 
Madras. ` 


This is a most interesting book and we believe the first of its 
kind in legal literature. The topic of judge-made law or the 
authority of a judicial precedent is generally dealt with books on 
jurisprudence. In this essay, however, the learned author has, in 
the words of the Advocate-General of Madras, attempted a scientific 
exposition of the rightful place of judicial precedents in advocacy 
and in the decision of causes. This is a perfectly accurate descrip- 
tion of the book. The learned author has dealt with the subject 
from every possible aspect. The first two parts of the book are 
of a general nature, in which the origin and the true function of 
the judge-made law and the use of judicial precedents is fully 
discussed. The next four parts deal with what is called the force 
of judicial precedents as affected by the nature of the 
decisions, by subsequent decisions, by the rank of the Court 
or special learning -of the Judge and by the authorities 
issuing the. same. The seventh part of the book des- 
cribes how the force of judicial precedents is impaired by various 
-circumstances discussed at length. There is a very interesting 
exposition of the doctrine of stare decisis. In part XI the author 
discusses a matter of great anxiety to all interested in legal 
journalism, namely, the subjects of law reports and law reporting. 
The book is enriched by quotations of the dicta of eminent judges, 
both Indian and English, and every page of the book bears wit- 
ness to the enormous learning and industry which must have gone 
to the preparation of this book. We commend it to all sides of 


the profession. 7 5 


MEDICAL JORISPRUDENCE FoR Inpa, by Major-General Sir 
.Patgick Hehir, I.M.S. and the-late J. D. Gribble, I.C.S., Sixth 
Edition, reviged, enlarged and brought up-to-date by Eieut. 
Colonel D. G. Rai, I.M.S., Associated Publishers (Madras), Ltd., 
Higginbothams Dept., 1929. 

This is the sixth edition of a well-known treatise on Medical 


1 01b 15 d CUTMUUCHLAry OF LUČ Lransler OL rroperty AC. ine 
Act since its enactment in 1882 has undergone numerous changes, 
amendments and additions as appears from the exhaustive list of 
amending Acts mentioned by the learned author. The text given 
in the book is both up-to-date, accurate and reliable. The com- 
mentary on the sections is exhaustive and learned. 


It is also lucid and well-arranged. The newly enacted sec- 
tions with which the profession has not so far become familiar 
have been printed in italics and copious extracts have been given 
from the reports of the Select Committee to elucidate the inten- 
tion of he ee ta in making the amendments. In the appen- 
dices, the Acts dealing with the Transfer of Property Act have 
been republished in the chronological order. This is a feature 
which will, no doubt, be found extremely useful. The book has 
been well brought up and we have no doubt it will prove of great 
value to the bench and the bar. 

\ t 

PARALLEL New & OLD TRANSFER OF ProperTY Acr, 1882 
(Acr IV oF 1882), As AMENDED UP-TO-DATE, by Aswini K. 
Ghose, M.A., B.L., “Advocate, High Court, Calcutta, M. C. Sarkar 
& Sons, Law Publishers & Book-Sellers, 15 College Square, Cal- 
cutta, 1930, price Rs.2-8-0. ó 

e This is a useful and timely publication. ‘The Transfer 
of Property Act has been recently extensively amended and altered 
and this book purports in paralled columns to indicate the change8 
introduced by the amending Act. The general importance of the 


doubt the protession will,welcome a book which gives in a con- 
venient form and size the old and the new Acts side by side. The 
learned author has not contented himself with merely reproducing 
the Acts as accurately as possible but has enriched his book with 
the notes of the last three years’ decisions as well as references to 
the statttory provisions in Englandeon cognate mattess. The. 
reposts of the Special and also of the Select Committees appointed 

eto consider the amending Act have been referred to in appropriate 
places. 


. Tue OupH Case-Law Dicest, 1859-1928, by Mahabir 
Prasad Agarwalg, Pleader, Sultanpur, Vol. 1, printed by Shyam 
Lal Mehra, at the Union Press, Sultanpur, (Oudh), 1929. 

We congratulate Mr. Mahabir Prasad Agarwala on tompiling 
this handy and accurate Oudh Case-Law Digest of which the 
first volume has been published. So far as we have been able to 
examine the Digest, it is accurate, clear and concise. Below the 
note of each case is added a further note indicating subsequent 
decisions in which the principal case has been referred to in any 
way. In the present conditions a well-arranged Digest is not a 
mere convenience. It is an imperative necessity for the efficient 
discharge of his daily task by a legal practitioner. We have no 
doubt that both the bench and the bar in Oudh and outside Will 
welcome this publication. 
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NOTES AND COMMENTS ` 


The question whether an advocate, engaged by a party to 
a civil suit to cross-examine witnesses, is required to file a vakalat- 
nama came up before the Bar Council for its consideration in a 
recent feference made to the Council by an advocate. 


The opinion expressed by the Bar Council is published below 
for the information and guidance of the profession:— 

“In the opinion of the Council an advocate of the Court 
retained by the plaintiff to cross-examine witnesses in a civil case 
is not required to file a vakalatnama, as his retainer for the pur- 
pose of cross-examining witnesses constitutes an appearance in 
the case and is not to be treated as acting within the meaning of 
Qr. I, R. 4(5) of the Code of Civil Procedure as amended by 
Act XXII of 1926.” 

List of advocates prepared under Proviso (b) to Rule I of the 
Rules made by the Bar Council constituted for the High Court 
at Alfahabad, under whom candidates for enrolment as advocates 
of the Court can put in their period of training. ‘This list has 
been previously sanctioned by the Allahabad High Court and was 
published in the U. P. Gazette, dated January 12, 1929, by noti- 
fication No. 7, dated January 10, 1929. 


HIGH COURT 
1. Sir Charles Ross Alston. 9, Dr. Kailash Nath Katju. 
2. Mr. Brian Edward O’Conor. 10. Mr. Peary Lal Banerji. 
3. Rr. Manmohan Lal Agar- 11. Mr. Uma Shankar Bajpai. 
wala. 12. Mr. Panna Lal. 

4. Sir Tej Bahadur Sapru. 13. Mr. Shiam Krishna Dar 
5. Mr. Abdul Majid Khwaja. 14. Mr. Kamla Kant Verma. 
6. Dr. Mohammad Waliullah. 15. Mr. Mukhtar Ahmad. 
7. Mr. Narain Prasad Asthana. 16. Mr. Haribans Sabai. 
8. Mr. Iqbal Ahmad. ‘ 
i DISTRICTS 7 

AGRA : ° 


1. B. Gopi Nath. 2. Pt, Sital Prasad. 


SEAS Aa 








P. Ajudhia Prasad Pathak. 8. 
B. Nit Kishore. 9. 
B. Kanhaiya Lal. . 10. 
B. Ram Chandra Gupta. 11. 
B. Har Prasad Bagchi. 
a MuTTRA 
B? Jaggan Nath Sarin. 17. 
Pt. Jaggan Nath. 18. 
B. Basant Lal. 19. 
B. Dwarika Nath. 20. 
B. Ganga Prasad. 21, 
e 
ALIGARH 
Mr. Shamshad Ahmad Khan 27. 
S. Abdullah Esq. 28. 
B. Misri Lal. 29. 
B. Rudra Prakash Sinha. 30. 
M. Anwarul Huda. 31. 
ALLAHABAD 
Mr. Hari Mohan Roy. 38. 
B. Durga Charan Singh. 39. 
B. Kanhaiya Lal. 40. 
M. Gajadhar Prasad. 41. 
Mr. Haider Mehdi. 42. 
Pandit Ladli Prasad Zutshi. 
MIRZAPUR 
M. Mahadeo Prasad Varma. 46. 
B. Harish Chandra Chatterji. 47. 
M. Syed Mohammad Jalil. 48. 
AZAMGARH 
Khan Sahib Moulvi Walijan. 33. 
Shah Mohammad Ishaq. 54. 
B. Pandeshwar Nath. 55. 
B. Bhagwat Prasad. 56. 
BaREILLY 
Mr. Ahmat Husain Khan 61. 
B. Lekh Raj. 62. 
M. Mamar Ali. 63 
B. Braham Narain. 64 


Mr. P. Sorabji. 

Moulvi Moh#nmad Ibrahim. 
B. Mathura Prasad Kackar. 
Mr. Parmeshwar Nath 
Raina. 


. Bishambhar Nath. 
. Bhagwat Sarup. 
Kanhaiya Lal. 


bo bo bo bo by 


B. Shambhu Dayal Gupta. 
B. Tarak Nath Chatterji, 


B. Kamta Prasad Tandon. 
B. Ram Jadave Ghosh. 
M. Babunandan Lal. 


Pt. Baij Nath Misra’ 
Moulvi, Iqbal Ahmad. 
Mirza Beg. 

Pt. Narsingh Rai Sharma.~ 


M. Aziz Ahmad Khan. 
B. Manrfohan Lal Mathur. 


67. 


BENARES 
Mr. Abdul Hamid. 72. 


Mr. Hari Mohan Mathur. 73. 
° Mr. Narendra Nath Roy. 74. 
Mr. Bansidhar 

JAUNPUR 
Mr. Radha Mohan. 2 77. 
Mr. Haider Beg. ` 
° BUDAUN 
Mr. N. R Tenon. 83 
Mr. Sahibuddin Ahmad. 84 
B. Shiama Charan. 85 
B. Krishna Murari 86 
B. Amir Chand Johari 87 

BULANDSHAHR 

B. Kishan Dayal. 93 
B. Mohan Lal. 94 
Th. Manak Singh. 95 


B. Jagat Narain. 


e B. Kunwar Prasad. 


CaWNPORE 
R. B. B. Vikramajit Singh. 103. 
B. Ram Sanehi Seth. 104. 
B. Mangli Prasad. 105. 
B. Brijendra Swarup 106. 
K. B. Hafiz Hidayat Husain. 107. 
Mr. A. Hoon. 108. 

FATEHPUR 
B. Durga Prasad. 112 
B. Mannu 113 
B. Raj Bahadur Lamgora. 114. 

HamorPun 
Rai Sahib Parmeshwari Dayal 116 


Amist. 
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B. Jia Ram Saksena. 


Mr. Hazari Lal. 
Mr. Jagar Nath Singh. 
Mr. Gauri S 


Syed Fazlur Rahman. 

B. Narayan Prasad Nigam. 
B. Brij Narayan Mehrotra. 
Mr. R. Khare. 

B. Prayag Chandra Mitra., 
B. Mahesh Prasad. 
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B. Gaindan Lal. è 123. 
B. Mulchand Dube, 124. 
M. Babu Ram. 125. 
Ch. Ram Dulare Lal. 126. 
Mr. B. B. Chandra. 
B. Apand Behari Lal. 
A GHAZIPUR 
B. Bajrangi Lal. 132. 
B. Chandrika Prasad 133. 
M. Mohammad Ismail Khan. 134. 
B. Kulwant Prasad. 135. 
B. Sarat Chafidra Roy. 136. 
` GORAKHPUR 
Mr. Ajodhya Das. 141. 
K. B. Mr. Mohammad Is- 142. 
mail. 
B. Adya Prasad. 143. 
Mr. Charu Chandra Das. 
BASTI 
B. Ganpat Sahai. 146. 
B. Sarju Prasad. 
JHANSI 
Mr. S. C. Banerji. 150. 
Mr. S. D. Raizada. 151. 
Mr. B. R. Sahney. 152. 
Orar 
R. B. Pt. Gopal Das Sharma. 157. 
B. Brijendra Nath De. 158. 
Thakur Lakhan Singh. 159. 
Pt. M. L. Pande. 
Namı TAL 
R. B. Pt. Mathura Datt 163. 
Pande. 164. 
R. B. L. Jai Lal Sah. 165. 
P. Mathura Datt Joshi. 166. 
è a 
re ALMORA 
R B. Pe. Lachmi Datt 170, 
° Pande. 171. 
P. Harish Chandra Joshi. - 172. 


P. Pitamber Tewari. 


e 
M. Durga Prasad. 
B. Madhsudan Lal. 
B. Brindaban Katiar. 
M. Sirajuddin Ahmad Siddi- 
qi. 


Pt. Sri Bhagwat Misir. 
B. Vireshwar Nath Roy. 
B. Brij Behari Lal. 

B. Yogindra Nath. 

B. Suraj Prasad. 


B. Guru Prasad. 

R. B. Babu Narsingh Pra- 
sad. 

K. B. Mr. Mohammad Zaki. 


B. Daulat Ram Asthana. è 


Pt. S. N. Misra. 
B. Vishambhar Nath. 
S. Ishtiaq Husain. 


P. Govind Ballabh Panth. 
P. Nilambar Panth. 

B. Ajodhia Prasad Gupta. 
Pt. Badri Datt Joshi. 


P. Har Gobind Panth. 
Pt. Bhairab Datt Bhandari. 
L. Chiranji Lal Sah. 
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° GARHWAL 
175.° P. Anusuya Prasad. 


e 
P. Brij Mohan Chandola. 


B. Girraj Bahadur. 


Mr. Mukandi Lal. 176. 
Puent 
‘Mr. L. M. Chatterjee. 180 
R. S. B. Lal Behari. 181 
B. Rama Charan. 182. 
MAINPURI 
R. B. Pt. Khargjit Misra. 188. 
B, Dharam Narain. 189. 
B. Shiam Sunder Lal. 190. 
B. Binode Behari Lal 191. 
Mathur. 192. 
B. Brij Behari Lal 
MEERUT 
Mr. Mustehsan Zaidi. 200. 
B. Baij Nath. 201. 
B. Brij Nath Mithal. 202. 
B. Ramsanehi Lal. 203. 
B. Khushdil Prasad. 
. Damodar Das. 204. 
. Kabul Singh. 205. 
MoraDABAD 
Mr. Khushi Ram. 212. 
Khan Bahadur Mr. Masud- 213. 
ul-Hasan. 214. 
Mr. Brij Nandan Prasad. 
Rai Bahadur Mr. Banarsi 215. 
Prasad Misra. 
Mr. Babu Lal 216. 
Mr. Murli Manohar. 
SAHARANPUR 
B. Sumer Chand. 221. 
- B. Girdhar Lal. 222. 
Pt. Hirdey Narain. 223. 


P. Tara Datt Garola. 


B. Uma Charan. 
B. Jainti Prasad. 
M. Shafayat Husain. 


Mr. Brij Kishore. 
Mr. Mohammad Badruddin. 
Mr. Lakshmi Narain Upadh- 


ya. 
Khan Bahadur Syed Zafar 


Husain. 


Lt 
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Mr. P. P. Banerji. ° 226. Mr. Ram Saran Das. 
Mr. C. P. Sinha. 

. SHAHJAHANPUR 
Mr. B. Nand. . 233. °B. Lakshmi Narain Gupta. 
$. Kalka Prasad. 234. Hafiz Zakir Ali. 
B. Ram Chandra Varma 235. K. B. M. Fazlurrahman 
B. Raghubar Dayal Khan. 
Mr. A. C. Ghosh. 236. B. Ram Bahadur Lal 
B. Madan Mohan Seth 


U. P. GOVERNMENT ACT 


THE. UNITED PROVINCES MUNICIPALITIES (THIRD 
AMENDMENT) ACT 

3 a e <- (Nọ. XI oF 1929)* e 

[Received the assent of the Governor-General on Jan. 22,°1930] 

An Act to esmend the United Provinces Municipalities Act, 1918 

WHEREAS it is expedient to amend certain sections of the 
United Provinces Municipalities Act, 1916; It is hereby enacted 
as follows:— 

1? (1) This Act may be called the United Provinces Mu- 
nicipaliwies (Third Amendment) Act, 1929. 

(2) In this Act the United Provinces Municipalities Act, 
1916, is referred to as the principal Act. 

2. (1) In Sub-section (2) of Section 9 of the principal 
Act, after the proviso the following further proviso shall be added, 
namely,— 

“Provided further that of the two members who can be nomi- 

nated by the local Government under Clause (c) of Sub- 
M section (1), one shall be selected from among the depress- 
ed classes and the other shall be a representative of any 
special interest of the municipal area which has remained 
unrepresented on the board after the general election: 

Ptovided further that neither of the said two members shall 
be a government servant nor a candidate who was defeated 
at the preceding general election.” 

(2) After Sub-section (3) of Section 9 of the princi- 
pal Act the following proviso shall be added, namely,— 

“Provided that none of the members so nominated shall be 
a government servant nor a candidate who was defeated 
at the preceding general election; 

Provided further that of the members who can be nominat- 
ed under this Sub-clause one shall be selected from among 
the depressed* classes and another shall be a representative 
of any sp&cial interest of the municipal area which has 


remained unrepresented on the board after the general 
election. 
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U. P. GOVERNMENT ACT 
THE UNITED PROVINCES MUNICIPALITIES (SECOND 
AMENDMENT) ACT . 
. (No. XI oF 1929)* ° ʻ 
[Received the assent of the Governor-General on Jan. 22, 1930] 


An Act to amend the United Provinces Municipalities Act, 1916 

WHEREAS it is expedient to amend certain sections of the 
United Provinces Municipalities Act, 1916; It is hereby enacted 
as follows:— 


1. This Act*may be called the United Provinces Munivipali- 
ties (Second Amendment) Act of 1929. e 

2. In this Act the United Provinces Municipalities Act, 1916, 
is referred to as the principal Act. 


3. Clause (¢) of Sub-section (3) of Section 14 of the 
principal Act shall be repealed and the following shall be substi- 
tuted as Clause (e), namely:— 

“(e) Has been sentenced to imprisonment for a term ex- 
ceeding one year or to transportation for an offence. 
which is declared by the local Government to imply 
such moral turpitude as to unfit him to be an 
elector or ordered to find security for good be- 
haviour in consequence of proceedings taken under 
Section 109 or Section 110 of the Code of Criminal 
Procedure, such sentence or order not having sub- 
sequently been reversed or remitted or the offender 
pardoned.” 

4. After Sub-section (3) of Section 14 of the principal Act 
the following proviso shall be added, namely:— 

“Provided that a disqualification under Clause (e) shall not 
last for more than five years from the date of the release of 
the disqualified person from imprisonment or of. the ex- 
piry of such sentence or order; and it may be removed at 
any time by an order of the local Government.” 

5. Clause (c) of Sub-section (1) of Sectiog 40 of the prin- 
cipal Act shall be repealed and the following clause shall be substi- 
tuted, namely— 

e “(c) has become subject to disqualification mentioned in 

Section 14(3) (e).” . 
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special circumstances which, inter alise, would include personal 
relationship, want of time, ill health, the fact that the client 
has already retained another lawyer, a belief that in the special cir- 
cumstances, the case is one which ought not to be advocated. in 
court, to justify his refusal. 

. 2. An Advocate ought not to recommend another Advocate 
as his leader or junior, unless requested by his client so to do. 

3. An Advocate should not take instructions in any case ex- 
cept from the party on whose behalf he is retained, or some person 
who is the recognised agent of such party within the meaning of 
the Code of Civil Procedure, or as a pleader or vakil or solicitor 
employed by such party for the case, or some servant, relative or 
friend believed by the Advocate to be authorised by the party to 
give such instructions. 


II— RESTRICTIONS UPON PRACTICE 


° An Advocate who is a Magistrate should not practise in. 
ayol e Mare Coun of e Duis wich ees 
such powers. œ 

2. It is highly undesirable that an Advocate should appear 
before a local authority of which he is a member. 
.3- No Advocate should appear in a case apainat the local 
authortiy of which he is a member. 


4. It is undesirable for an Advocate to appear in a Court “in 
which his father or other near relative is the sole judge. 


2 Facts which require proof must not be mentioned to the 
judge or the jury unless it is intended to prove them. 

3. Advocates should avoid taking frivolous objections in 
their pleadings or in the course of a trial to the admissibility of 
evidence. i 

' TY—UNPROFESSIONAL CONDUCT 


1. An Advocate should not do anything by way of adver- 
tisement or touting for business. 


2. An Advocate should not tender, give or consent to the 
retention, out of any fee paid or payable to him for his services, of 
any gratification for procuring or having procured the employment 
in any legal business of himself or any other advocate, or directly 
or indirectly procure or attempt to procure the employment of 
himself through or by the intervention of any person to whom 
any remuneration for obtaining such employment has been given 
by him, or agreed or promised to be so given. i 

3. An Advocate should not accept employment in any 
legal business through a person who has been proclaimed as a tout 
under Section 36 of the Legal Practitioners’ Act, 1879 or eis be- 
lieved to be a tout. 

4. It is highly unprofessional for an Advocate to traffic in 
litigation in any way whatsoever, directly or indirectly. 

5. It is not professional misconduct where in the absence 
of any instructions from the first client, an Advocate appears for 
the opposite party in a subsequent proceeding which is not directly 
connected with or in continuance of the first proceeding. Briefs 
may not be accepted in execution proceedings or in appeals 
following engagement in the suit itself, or in Sessions court fol- 
lowing engagement in original trial or commitment proceedings, 

6. An Advocate should not wilfully neglect to appear and 
conduct a case after he has received full fees. An Advocate is jus- 
tified in not appearing if his full fee for such appearance has not 
beens paid. ; 

7. Takip fees as an Advocate in a case where the Advocate 
is jn fact a party is grossly improper conduct. 

8. Filing a false certificate of fees is grossly unprofessional. 


BAR COUNCIL RULES 


It is illegal to obtain a bohd or promissary note for fees and to file 
a certificate of fees on its basis. . 

‘9, Writing intimidating letters to any Court or libellous 
articles against a Court is unprofessional. 

10. Purchasing property in a Court-auction in execution 
of his cliemt’s decree is professional misconduct; equally’so if the 
advocate purchases it for other persons. è 

11. To enter into an agreement with a client for a presemt 
over and above his fees in case of success is unprofessional for an 
advocate. His conduct amounts to gross misconduct if he attempts 
to extract a supplemental fee at the last moment and absents 
himself on failure to pay. ë s 

12. Misappropriation of the client’s money entrusted to an 
advocate is gross professional misconduct. 


V—ADvVOCATE’s FEES 


1. Each Bar Association should lay down a minimum fee 
for giving professional advice, for drafting and for other miscel- 
laneous work, suitable to the particular locality and no advocate 
should work for less than the fixed minimum fee. Other fees 
are fixed by the rules made by the High Court. 


e Provided that an Advocate may for special reasons work with- 
out charging any fee at all. 


2. Any fee in excess of the minimum or those fixed by the 
High Court should be fixed by agreement between the Advocate 
and the client, but once fixed no advocate should attempt to 
demand an increase on agreed fees. 


3. Each Bar Association may lay down the proportion of 
fees payable to a junior member of that Association when appear- 
ing in a case with a Senior member of the same Association; the 
proportion of not less than one-third of the senior’s fee is suggest- 
ed as usually acceptable. 


4. Where a Senior and Junior are engaged in a case for the 
same purpose, it is the duty of both to see that both are paid and 
in case either is nat paid, the other would be justified in refusing . 
to work. T 

5. Each Bar Association may fix the nature of cases, in 
which e Senior and Junior shall appear. 

VI—RETAINERS e 


1. An Advocate who ‘has accepted a retainer from a party 
should not accept the retainer or brief offered by the i 
party, unless he has given the former reasonable notice and that 
party has defaulted in giving him the brief within a reasonable 


. 2 e 
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time; and in such case the retainer is forfeited. Provided that 
No notice is necessary where the client has by his conduct or by 
engagement of another counsel shown that he does not wish to: 
engage the counsel originally retained. _ 

2. An Advocate who has drawn up pleadings, advised or ac- 
cepted a brief during the progress of an action on behalf of any 
party, shall not accept a retainer or brief from any other party 
without giving the party from whom he has drawn up pleadings 
of advised or on whose behalf he has accepted the brief, an oppor- 
tunity of retaining or delivering a brief to him. 


3. No Advocate can be required to accept a retainer or 
brief or to advise gr draw pleadings in any case where he has pre- 
viously advised another party on or in connection with the’ case, 
and he ought not to do so in any case in which he woflld be 
embarrassed in the discharge of his duty by reason of confidence 
reposed in him by the other party or his action would be incon- 
sistent with the obligation of any retainer held by him, and in any 
such case it is his duty to refuse to accept such retainer or brief 
or to advise or to draw pleadings, and in case such retainer or brief 
has been inadvertently accepted, to return the same. 


4. If an Advocate knows or has reason to believe, that he 
will be an important witness of fact in ‘a case about to be tried, 
he ought not to accept a retainer in the case. 


$. If an Advocate accepts the retainer, but at the opening 
or any subsequent stage of the case before the evidence is con- 
cluded, it becomes apparent that he is a witness on a material Ques- 
tion of fact which is in issue he ought not to continue to appear 
as counsel unless in his opinion he cannot retire from the case 
at that stage without jeopardising the interests of his own client. 

6. If an Advocate knows or has reason to believe that his own 
professional conduct in matters out of which the action arises js 
likely to be impugned in the case, he ought not to accept a retainer 
in such action. 


7. If an Advocate neither knows nor has reason to believe 
when he accepts the retainer that-his professional conduct is’ to be 
- impugned as aforesaid but finds in the course of the case that it 
is so impugned he ought to adopt the same courseas in rule 5. 

8. In either of the case (5) and (7) there is no rule of 
professional ethics which debars an Advocate, if he continues to 
act asecounsel in the case, from going into the witness-box and 
being cross-examjned. E 

2. it is not justifiable for an Advocate to accept a retainer 
or brief in“a case in which he has acted in a judicial or quasi-judicial 
character as Commissioner or Arbitrator. 


~ GOVERNMENT OF ÍNDIA AcT 


THE STEEL INDUSTRY ACT 
(No. XII oF 1930)* 


[Received the assent of the Governor-General on March 21,*1930] 


An Act to amend the law relating to the fostering and deve- ° 
lopment of the steel industry in British India for . 
certain purposes 
Whereas it is expedient to amend the law relating to the foster- 
ing amd development of the steel industry in British India for 
the punposes hereinafter appearing; It is hereby enacted as fol- 
lows:— f 
Shore dtleand Commence: 1. (1) This Act may be called the 
ment _Steel Industry (Protection) Act, 1930. 
(2) It shall come into force on such date as the Gover- 
nor-General in Council may, by notification in the Gazette of India, 
appoint. 
2. In the Second Schedule to the Indian Tariff Act, 1894, 
ena of Second there shall be made the amendments spe- 
niet Act VII of ified in the Schedule to this Act. 


THE SCHEDULE 


. (See section 2) 
AMENDMENTS TO THE SECOND SCHEDULE TO THE INDIAN 
TARIFF Act, 1894 
1. In item No. 61, in the fifth sub-item (relating to IRON 
OR STEEL railway track material not otherwise specified), after 
the words “fastenings therefor”, the words “other than tie-bars” 
shall be inserted. 
_ 2. In item No. 62, in the fifth sub-item, (relating to STEEL, 
bar and rod), in part (c) thereof— 
(s) for the entry “(i) rounds under 14 inch diameter”, 
the entry “‘(#) rounds not over 7|16 inch diameter” 
shalt be substituted; and 
(b) for the entry “(#) squares under 14 inch side” the 
; entry “(#) square not over 7|16 inch side” ghall 
E be substituted. ` 
3. In item No. 150, — 

(4) in part (#) of sub-item A, entry (W) relating to 


*Published,in Government Gazette, dated Allahabad, April 12, 1930 
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spikes and tie-bars shall be omitted 
(b) in part (b) of sub-item A, the words “spikes and 
tie-bars”’ shall be omitted; and 
(c) the following sub-item shall be added, namely:— 
“D.s Spikes and tie-bars— 
of British manufacture Rs.26 ‘per ton. S . 
° not of British manufacture Rs.37 per ton” Í 





GOVERNMENT OF INDIA ACT 
THE TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT 
“7 =P (Nd. XVI oF 1930)* s 


[Received the assent of the Governor-General on April 2, 1930] 


An Act to emend the Transfer of Property (Amendment) 
Supplementary Act, 1929, for a certain purpose. 


- Whereas it is expedient to amend the ‘Transfer of Property 
(Amendment) Supplementary Act, 1929, for ‘the. purpose here- 
inafter appearing; It is hereby enacted as follows:— 

1. This Act may be called the Transfer of Property ( Amend- 

Short title ment) Supplementary Act, 1930. 
2. After Section 7 of the Transfer of Property (Amend- 
Insertion of new section ment) Supplementary Act, 1929, the fol- 
7A in Act XXI of 1929 lowing section shall be inserted namely:— 
“7_A, In Clause (0) of Rule 1 of Order XLII of the first 
Schedule to the Code of Civil Procedure, 
regi patente 1908, for the words “under Rule 3 or 
V of 1908 Rule 8” the words “under Rule 2, Rule 4 

or Rule 7” shall be substituted. 


e 
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LAW LIBRARY 


THE CODE OF CRIMINAL PROCEDURE (Act No. V oF 1898) 
by Sripati Roy, Barrister-at-law, Calcutta, Butterworth & Co. 
(Indig) Ltd., 6 Hastings Street, 1929. e 

We regret the delay in noticing this useful commentary. on 
the Code of Criminal Procedure. It is an accurate. and painstak- 
ing treatise on the subject. The merit of a book.of this. kind 
lies chiefly in the clearness of its arrangement and the method 
adopted to group together in a convenient form the decided cases 
under appropriate headings. From this point of view, the book 
must be pronounced a great success. The notes have been very 
carefully arranged and the use of thick type in the headings makes 
speedy reference an easy matter. The number of . decided. cases 
qn the Code is enormous and, so far as we can see, the learned. au- 
thor has not omitted to notice any case of any practical importance. 
The get-up is very good and we have no doubt the book will 
prove very useful. 


THE TRANSFER oF Property Act (Acr IV oF 1882) by 
B. D. Gupta, B.A., Pleader, author of the up-to-date digest of 
revenue case-law, 1930. 


The recent extensive amendments to the Transfer of Pro- 
perty Act have led to the production of a large number of books 
on the subject. The chief merit of such books, in so far as they 
are new, lies in the accuracy of the text. In this small book the 
author has aimed to enrich the text of the Act with short, ex- 
planatéry notes and up-to-date case-law. In that limited CRS 
he has succeeded very well. ny, 


Tue Court-Fees Acr by M. Krishnamachariar, MA; ML., 
Ph.D., Madras 1929. 


e This is the second edition of Dr. Krishoamgchaie' Tatil 
Somimentary on the Court-Fees Act. book has been ‘tho- 
roughly revised and authorities Reser i -to-date. References 
are given to the various Provincial Acts on the subject arid the 
Bombay Amending Act of 1929 has been reproduced in the ap- 
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pendix. This edition maintains the high standard seached in the 
first. ° 


THe Law or Burs, CHEQUES, NOTES AND I. O. Us AND 
THE Law or BANKER AND CUSTOMER by James Walter Smith, 
LL.D., Bar-at-law, revised by E.. Borregaard, M.A, London, 
Effingham Wilson, 16 Copthall Avenue; E.C. 2, 1930, price 6 shill- 
ing each. 

These two volumes are new editions of Smith’s classical works 
on the law of Banker and Customer and Bills, Cheques, Notes 
and JOUs. - The first edition was published so far back as.1859 
and it is really 2 geeat tribute to the sterling worth of these pooks 
that they are still regarded as -authoritative for the use of busi- 
ness men on this important branch of the law. The aim is to 
state the law for the commercial people with the utmost clearness 
and in the simplest possible language. ‘There are practically no 
references to decided ‘cases. The statement of the law is in: a 
narrative form. We are not surprised to note that in commercial 
circles these volumes serve as hand-books for ready reference: The 
law as stated is, of course, the English law; but there is very little 
difference in the Indian Law and the English Law on the subject. 
The-books will be found useful even by students and beginners 
in the legal profession. , 


UNLAWFUL ASSEMBLY AND RIOTING o Mihir Kumar Mu- 
kerji, M.A., B.L., Advocate, High Court, Patna. Sole Agents: 
the Fastern Law- House, 15 College Square, Calcutta; price Rs.4 
only, . so, 

We welcome this new addition to the Law Library. It is 
sure to remove a long felt want for there was no other treatise 
on the subject though the offences-are so common in India. The 
book deals with the substantive as well as procedural law and 
contains all the rulings of the various High Courts properly classi- 
fied. ‘The method adopted by the author of saying what has been’ 
held in each case on the subject is excellent and the genera prac- 
titioner will save a great deal of time, which js uselessly spent in 
hunting up cases that are ultimately found to be inappropriate. 
The chapter on the English law on the subject will also prove 
very helpful to the mufassil lawyer where English Reports are 
not sa We wish that the printing had been a little better 
and the proof qprrecting of the last few pages more carefully at- 
tended ‘to. i 


LAWYER ON THE THREsHOLD by Bankey Behari, Advo- 
cate, High Court, Allahabad; printed and published by K. Mittra, 


and cover a a very wide field. We have examined some of these 
pleadings and find that the drafts are excellent models. Chap- 
ter VI has useful hints on the partition of appeals to the District 
Judge and gives examples of applications made to the District 
Judge in his original jurisdiction. Chapter VII gives a selection 
of miscellaneous applications that have to be made under the pro- 
visions of the Civil Procedure Code. Chapter VIII deals with 
execution and contains useful information collected in one place. 
Chapter IX deals with conveyancing. Chapter X deals with mis- 
cellaneous matters, e.g., patwari’s papers, bahi khatas. Chapter 
XI deals with the ethics of the Profession. 

We know of no book which is so full of information on 
points of procedure and practice which are of every day occur- 
rence. The information is given in a well arranged and com- 
pendious form and we can confidently recommend the book to 
practising lawyers. The printing and get-up is good. 


A GUIDE To THE ADMINISTRATION OF CRIMINAL JUSTICE IN 
Barris Inpa, Êy Durga Charan Singh, B. A., LL. B., Advocate, 
High Court, Allahabad, with a foreword by The Hon’ble Mr. Jus- 
tice Boys, Judge, High Court of Judicature at Allahabad, Allahabad 
Lay Journal Press, Allahabad, 1930. 

We warmly congratulate Mr. Durga Charan Singh on this 
excellent book. It has justly earned very high praise frone Mr. Jus- 
tice Boys who is regarded as a great authority on the administra- 

tion of crimimal law in India. A passage from the foreword of 


papers anu powers. tyuscellaneous intormation ot all sorts and 
description to which access is necessary for the proper conduct 
and understanding of police proceedings in this country is collected 
here and we invite special attention of junior members of the 
profession to this part of the book. The third part is of a general 
nature dealing with prosecution and defence. The fourth deals 
with Criminal Courts. The succeeding parts deal with prevention 
of offences, initiation of proceedings, inquiry and trial and special 
provisions, This is but a bald enumeration of the heads of the 
subjects discussed in this book in great detail. It is unnecessary 
to say that the statement of the law throughout is wholly accurate 
and is supported by citation of all relevant and the latest authority 
on the subject. ` We have no doubt whatsoever that the book 
will meet a great want and prove’ of the utmost utility to those 
for whom it is intended. Thé get-up is excellent. ' 
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STATUS OF GOVERNMENT ADVOCATES OF 
e °¢ INDIAN HIGH COURTS e 


[THE FOLLOWING NOTE HAS BEEN PREPARED BY SIR CHARLES 
Ross ALSTON FOR THE BAR LIBRARY OF THE 
ALLAHABAD HicH CourT] 


1. In 1927 a Bill to amend the Bar Councils Act of 1926 
was drafted. One of the sections of this Bil dealt with “the res- 
pective rights of audience of advocates of the High Court”. It 
was’ proposed, inter alia, that an Advocate-General should have 
“preaudience” over all other advocates, including King’s counsel. 
As the definition section of the Bar Councils Act declares that 
“in this Act Advocate-General includes, where there is 
no Advocate-General, the Government Advocate”, the effect of 
the amendment was to give the right of “preaudience” to a Go- 
vernment Advocate as well as to an Advocate-General. The Bill 
was passed by the Legislature. 

2. In addition to having the right of preaudience in Court, 
which the Advocate-General has always had, he was regarded as 
the head of the Bar of his Province. There were excellent reasons 
for so honouring him. He receives his office directly from the 
King. He is appointed by Warrant under His Majesty’s Royal 
Sign Manual. By Section 114 of the Government of Ind'a Act 
he is given powers similar to those held by the Attorney-General 
of England. Amongst the powers which he possesses is the right 
to certify certain criminal cases as fit for further consideration 
by the High Court. He can also, of his own motion, withdraw 
a prosecution which is pending in a Court. 

3. The prestige of the Office of Advocate-General stands in 
strong contrast with that of the Chief Law Officer of the Crown 
in High Courts other than those of the three Presidencies. This 
Offiger, who is described as the “Public Prosecutor” in the Cri- 
minal Procedure Code but is referred to in Government orders as 
the “Government Advocate”, is chosen for office by the Local Go- 
vernment, an is appointed by notification in the Local Gazette. 
His powers, which are very limited, are defined in Chapter 38° 
of the Criminal Procedure Code. He has no right to certify 
criminal cases for further consideration; nor can he withdraw a 
Pending prosecution without the consent of tle Court seized of 
the case. The sole privilege that a Government Advocate had” 
„over the Bar of his Court was the right of preaudiente when ap- 
pearing for Government in cases in which other counsel, senior 
- to him at the Bar, were associated with him. The Bar Councils 
Amendment Act extended this right to all cases. 

ry 


4.  Lne auterence between the status,ot a Government Ad- 
vocate and that of an Advocate-General is clearly sh®wn by the 
places they respectively hold "in the Warrant of Precedence for 
India, which emanates from the King and can be altered by no 
one but the King himself. The Advocates-General are numbers 
33 and 34 on the list of Precedence, the Advocate-General of 
Calcutta takjng precedence of the other two Advocates,General. 
The Govgrnment Advocate is number 45 on the list. : 


25. The question has been raised whether the right of pre- 
audience in Court in all cases, given to a Government Advocate 
by the 1927 Amendment of the Bar Councils Act, read with the 
definition section of the Act, does not carry with it the leader- 
ship of the Bar, in the sense in which the Advocates-General are 
recognised as the hedds of the Bar of their courts. Having regard 
to the difference between an Advocate-General and a Government 
Advocate in respect of their appointment and powers, it is un- 
likely that the Bar of any of the High Courts would be prepared 
to accept as its Leader an official appointed by the Local Govern- 
ment, who could produce nothing more in support of his right 
to leadership than the definition section of an Indian Act. More- 
over the definition in question is of limited applicability, the open- 
ing phrase used being, “In this Act unless there is anything re- 
pugnant in the subject or context”. 


6. In addition to the above considerations the Bar Councils e 
Act itself furnishes proof that in giving “preaudience” in Court 
to a Government Advocate the Legislature had no intention of 
raising the status of a Government Advocate, to that of an Ad- 
vocate-General. By Section 4 of the Act, read with the defmi- 
tion section, a Government Advocate is ex-officio a member of 
the Bar Council of his Province; and by the same section the 
Advocates-General of the three Presidency High Courts are ex- 
officio Chairmen of the Bar Councils of their Provinces. The 
omission to extend the latter honour to Government Advocates 
clearly indicates that, in spite of the definition section of the Act, 
the Legislature did not regard a Government Advocate as equal 
in status to an Advocate-General. The reason given by the Se- 
lect Committee of the Assembly for making the Advocates-Ge- 
neral ex-officio Chairmen of their Bar Councils was that the hohour 
was merited “in view of the status of the Advocate-General in the 
e Presidency towns”. One has only to compare the restricted powers 
«of a Government Advocate as defined in Chapter 38 of the Criminal 
Procedure Code, with the wide powers of the three Advocates- 
General,as set out in Section 114 of the Government of India Act, 
to appreciate the difference in their legal status. . 
i 7. If the Judges of the High Courts consider that all the 
Chief Law Officers of the Crown, where there are High Courts, 
should have identical status, steps should be taken to amend Sec- 
tion 114 of the Government of India Act so that the King may 
appoint an Advocate-General to every High Court in India. 
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. LAW LIBRARY a 


THE CODE OF CRIMINAL Procepure (Acr V or 1908), As 
AMENDED UPTO 1930, WITH NOTES AND COMMENTARY, by E. Hi. 
Monnier, Bar-at-Law, with a foreword by the Hon’ble Mr. Justice 
M. N. Mukerji, Calcutta Weekly Notes Office; 3, Hastings Street, 
Calcutta; 1930; price Rs.25. 


This is a stupendous work running to about 2,200 closely 
printed pages. In his foreword Mr. Justice Manmatha Nath 
Mukerji testifies to the high ability and extensive experience of 
the late Mr. Monnier who was one of the leaders of che Calcutta 
Bar on the Criminal side. This book bears testimony to the enor- 
mous industry of the learned author. In lucidity of statement, 
in clearness of arrangement and firm grasp of principle in detail, 
this work can compare favourably with any commentary on the 
Code of Criminal Procedure. But we cannot refrain from re- 
marking that the framers of the Code probably never intended 
that the language of the statute should stand in need of this ela- 
orate annotation. The chief merit of a code of procedure is 
that so far as human skill and competent draftsmanship possibly 
can, it should speak for itself and be a complete guide to the courts. 
pee ata there is real danger of the language of the Code being 
overlooked in a search for authority. It should be, indeed, a 
good thing, if the legislature were to subject the procedural codes 
to periodical revision in order to remove ambiguities created by 
defective expressions or by omissions. Such a revision would do 
away with the necessity of the bench and the bar breaking through 
a forest of case-law in order to reach the light on a mere matter of 
procedure. These remarks, however, are not intended to detract 
in any way from the merit of this particular commentary. The 
length and size of the book and partly also the lamented death 
of the learned author, while the book was passing through the 
press, is responsible for the incorporation of several amending acts 
passed after 1926 and the decided cases reported since that year 
into pretty long addenda. i 


THE NEGOTIABLE INSTRUMENTS AcT, 1881 (Acr XXVI oF 
1881) WITH INTRODUCTION AND EXHAUSTIVE AND CRITICA® COM- 
MENTARY CONTAINING FULL REFERENCES TÒ INDIAN AND 
ENGLISH AUTHORITIES, by Bakshi Dalip Singh Sahni, B.A., LL.B., 
Advocate and Notary Public, Rawalpindi, printed at ‘The Madras 
Law Journal] Press, Mylapore, Madras; 1930. . 


or this standard treatise adapted to the requirements of Indian 
students. ° The text has been thoroughly erevised and bfought up- 
to-datesand in the appendix the Indian Trusts Act and the In- 
dian Specific Relief Act have been reproduced with concise notes. 
[t is needless to say anything in appreciation of Snell’s Principles 
of Equity. 
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GOVERNMENT OF ÎNDIA AcT 
THE PROVIDENT FUNDS (AMENDMENT) ACT 


Xs 6 (No. I oF 1930)* 
* [Recérved ‘iis assent of the Governor-General on Feb. "is, 1930] 


An Act further to emend the Provident Funds Act, i925, fos 
_ certain purposes 


Whereas it is expedient further to amend the Provident Funds 
Act, 1925, for the purposes hereinafter ete It is hereby en- 
acted,as follows:— 

le This Act may be called the Provident Funds (Amend- 

Short title. ment) Act, 1929. 


2. In Section 2 of the Provident Funds Act, 1925 (here- 
Amendment of Section 2, inafter referred to as the said Act),— 
Act XIX of 1925. 


(a) in Clause («)— ; 

-(#) after the words “life insurance,” the words “or the 
payment of subscriptions or premia in respect 
of a family pension fund,” be inserted; and 

(#) the words “credited in respect of any such subscrip- 
tion or deposit” shall be omitted; 

(b) in Clause (b), for the words “or otherwise in respect of 
a subscription to, or deposit in,” the words “a subs- 
cription to, or deposit or balance at the credit of an 
individual account in,” shall be substituted; and 


(c) in Clause (e), the words “credited in of such 
subscriptions or deposits” shall be ne 

3. Section 8 of the said Act shall be numbered as Sub-sec- 

Amendment of Section 8, tion (1) of Section 8 and the following 

Act XIX of 1925. Sub-sections shall be added, namely:— 

j a42) The Governor-General in Council may, by notifica- 
tion in the Gezette of India, direct that the provi- 
sionseof this Act shall apply to any Provident Fund 
established for the benefit of the employees of any of , 
the institutions specified in the Schedule, or of any 
group of such institutions, and, on the making of 
such declaration, this Act shall apply aT as 

° if such Provident Fund were a Gqwrnment Provi- 
dent Fund and the authority having custody of the 
Fund were the Government: 
*Published in the Government Gerette, dated March 15, 1930. 
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Provided that Section 6 shall apply as if the authority mak- 
ing the contributions refered to in thé séction were 
the Government. 


(3) ‘The Governor-General in Council may, by notification 
in the Gazette of India, add to’ the Schedule the 
. Dame of any public institution he may deem fit, 
e and any such addition shalt take effect of if is had 
. ‘been made by this Act.” 
e 4. The following Schedule shall be added to the:said Act, 


Addition to Schedule to namely:— 
Act XIX of 1925. 


“THE SCHEDULE 

List oF INSTITUTIONS e 
[See Sub-section (2) of Section 8] s= 

The Pasteur Institute of India, Kasauli. 

The Calcutta Improvement Tribunal. 

A Court of Wards. 

The Indian Central Cotton Committee. 


The Trustees for the Purgpeas Hospital for mental diseases 
at Ranchi. 

6. The National Asaa for supplying female medical, 
aid to the women of India. 

7. A College affiliated to a University established by Statute.” 


ray pe 


GOVERNMENT OF Înoa Acr 
THE PRISONS (AMENDMENT) ACT 


(No. VI oF 1930)* 
[Received the assent of the Governor-General on March 15, 1930] 


An Act further to emend the Prisons Act, 1894, for a certain 
purpose j 
Whereas it is expedient further to amend the Prisons Act, 
1894, for the purpose hereinafter appearing; It is hereby enacted 
as follows:— á 
1. This Act may be called the Prisons 
(Amendment) Act, 1930. 
2. In Clause (2) of Section 27 of the Prisons Act, 1894, 
Amendment of Section 27, for the word “eighteen” the word “twen- 
Act YX of 1894 ty-one” shall be substituted. 


Shoct@tithe 


*Publwhed in the Government Gazette, dated Allahabad, March 29, 1930 





GOVERNMENT OF INDIA Act 
THE REPEALING AND AMENDING AC 


(No. VIII or 1930)* 


* [Received the assent of the Governor-General on March 


An Act to esmend certain enactments and to repeal 
í other enactments 


Whereas it is expedient that certain amendments 
made in the enactments specified in the First Schedule; 


And whereas it is also expedient that the egactmen 
in thé Second Schedule, which are spent or have otherw 
unnecésary, or have ceased to be in force otherwise tl 
pressed specific repeal, should be expressly and specificall 

It is hereby enacted as follows:— 

1. This Act may be called 
idia ing and Amending Act, 1930. 


2. The enactments specified in the First Schedule 
Amendment of certain en- amended to the extent and in 
ectments mentioned in the fourth colum 
e 3. ‘The enactments specified in the Second Schedv 
Repeal of certain enact- by repealed to the extent m 
\ meu the fourth column thereof. 

é. The repeal by this Act of any enactment shal 
any Act or Regulation in whi 
: actment has been applied, inco 
referred to; and this Act shall not affect the validity 
effect or consequences of anything already done or suff 
right, title, obligation or liability already acquired, acc 
curred, or any remedy or proceeding in thereof 
lease or discharge of or from any debt, ty, obligati 
claim or demand or any indemnity already granted, o 
of any act or thing; nor shall this Act affect any 
rule of law, or established jurisdiction, form or course 
practice or procedure, or existing usage, custom, privil 
tion, exemptionoffice or appointment, notwithstandi 
same respectively may have been in any manner affirmed 
or derived by, in or from any enactment hereby repeal: 

nor shall the repeal by this Act of any enactmes 
restore any jurisdiction, office, custom, liability, right, 
lege, restriction, exemption, usage, practice, procedu 
matter or thing not now existing or in force.” 

*Published in the Government Gazette, dated Allahabad, March 
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XLV | Tho Indian Penal In Section 40, for the word “chap- 
Code, ter” where it first occurs the 
































AMENDMENT— (Concluded) 





1929 











XI |The Bengal Pilot [In Sub-section (1) of Section 


Service (Centra- 
lisation of Admi- 


for the words 


In Subsection (1) of Section 1, for 
the figures “1928” the gfigures 
“1929” shall be substituted. 

e 





r 1879 


1882 


1888 





THE SECOND SCHEDULE 
REPEALS 
(See Section 3) 





The Indian Arms 
Act, 1878 


The Elephants’ Pre- 
servation Act, 
1879. 

The Punjab Uni- 


versity Act, 
1882. 


The Petroleum 
(Custams-duty) 
Act, 1888. 


The Auxiliary 
Force Act, 1920. 





In the First Schedule, the eentry 
relating to Rogulation IX of 
1874, 


Section 2. 


In Section 20, the words and figures 
“under Section 18”. 


So much as has not been repealed. 


Sections 30°end 31 and the Second 
Schedule. 


In Clense (s) of Section 82, the 
words and figures “or Section 8 
of tho Lower Burma Courts Act, 
1900.” 

In Cleuse (c) of Subsection (2) 
of Section 30, the words “and 
other persons who are not British 
subjects.” 

g 





REPEALING AND AMBENULNG AUL 


THE SECOND SCHEDULE 
ae REPEALS í 
(See Section 3) 








ment) Act, 1924. 


The Indian Finance 
Act, 1926. 


a The Indian Finance 






Section 6 and Schedules I and 1L 







Sub-section (3) of Section 1, Sec- 















1927 
Act, 1927. tions 2, 3, 6 and 7, and Sche- e 
dules I and IIL 
1928 The whole. ` 









Sections 3 and 4 and the Second 
Schedule. 


GOVERNMENT OF INDIA AcT 
THE INSOLVENCY LAW (AMENDMENT) ACT 


(No. X or 1930)* ° 


[Received the assent of the Governor-General on March 20, 1930] 


An Act to amend the lew relating to insolvency, for certath 
purposes - 


Whereas it is expedient to amend the law relating to insol- 
vency, for the purposes hereinafter appearing; It is hereby enacted 
as follows:— E 

d. The Act may be called the Insolvency Law (Amendment) 

Short title. Act, 1930. 
2. In Clause (c) of Section 2 of the Presidency Towns In- 
Amendment of Section 2, solvency Act, 1909 (hereinafter referred 
Act II of 1909. to as the said Act, after the words “acting 
official assignee”, the words “and a deputy official assignee, whe- 
ther permanent or acting” shall be added. 

; i 3. After Section 18 of the said Act, the 

E iar E aie section shall be inserted, name- 
y:— 

“18-A. (1) The Court may, at any time after the presenta- 
Control ae tion of an insolvency petition, stay any in- 
procedings in eabordinata solvency proceedings pending against the 
courts. debtor in the Court subject to the super- 
intendence of the Court, and may, at any time after the making 
of an order of adjudication, annul and an adjudication against the 

debtor made by any such Court. 

(2) Where an adjudication is annulled under Sub-section (1), 
all sales and dispositions of property and payments duly made and 
all acts done by the Court whose order is annulled, or by the re- 
ceiver appointed by it or other person acting under his authority, 
shall be valid, but the property vested in such Court or receiver 
shall vest in the official assignee, and the Court may make such 
direction in regard to the custody of such property as it think fit. 

(3) Notice of the order annulling an adjudication under 
Sub-section (1) shall be published in the local official gazette and ° 
in such other manner as may be prescribed.” 

Amendment of Section 77, 4. In Section 77 of the said Act— 
Act IIL of 1909. Tg 

(a) in Sub-section (1) . ; 

(i) after the word “estates” the words “and such person 

*Published in the Government Gerecte, dated Allahabad, March 29, 1930 








° INSOLVENCY LAW (AMENDMENT) ACT eà 


or persons as he thinks fit,to the office of deputy 
official assignee” shall be inserted, ande - 

(#) for the words “that office” the words “any of the said 
offices” shall be substituted; 

(b) after Sub-section (1), the following Sub-section shall be 

. i , namely: — 

“(1-AY Subject to rules made under Section 112, the KEY 
official assignee shall have all the powers and shall discharge all the 
duties and in exercise of such powers and in the discharge of such 
duties shall be subject to all the liabilities of the official assignee 
under this Act”; and 

(c) in Sub-section (2), after the words “official assignee” the 

words ‘iand every deputy official assignee” shall bg in- 
serted. - 


5. In Sub-section (2) of Section 112 of the said Act, after 
Amendment of Section Clause (r), the following clause shall be 
112, Act II of 1909. added, namely :— 
“(s) the distribution of work between the official assignee 
l and his deputy or deputies”. Å 
6. In Section 53 of the Provincial Insolvency Act, 1920, 
Amendment of Section 53, after the words “is adjudged insolvent” the 
Act V of 1920. words “on a petition presented” shall 
be inserted. 


GOVERNMENT oF INDIA ACT 
THE INDIAN RAILWAYS (AMENDMENT) ACT 


(No. XIV oF 1930)* 
x mean the assent of the Governor-General on Marche26, 1930] 


An Act further to amend the Indian Railways Act, 1898, for. 
certain purposes 

Whereas it is expedient further to amend the Indian Railways 
Act, 1890, for the purposes hereinafter appearing; It is hereby 
enacted as follows:— 

É (1) This Act -may be called the “Indian Railways 

Short ®title and com- (Amendment) Act, 1930. 
mencement. 

(2) This section shall come into force at once; and the Go- 
vernor-General in Council may, by notification in the Gazette of 
India, direct that the other provisions of this Act shall come into 
force in respect of any railway on such date as he may by the 
notification appoint. 

2. After Chapter VI of the Indian Railways Act, 1890, the 


Insertion of new Chep- following Chapter shall be inserted, name- 
e VI-A in Act IX of 1890. Jy:— 


“CHAPTER VI-A 
Limitation of employment of railway servants 
71-A. In this Chapter, unless there is anything repugnant 
Definitions. in the subject or context,— 

(«) the employment of a railway servant is said to be ‘ essen- 
tially intermittent’ when it has been declared to be so 
by the authority empowered in this behalf, on the 
ground that it involves long periods of inaction; dur- 

which the railway servant is on duty but is not 
alei upon to display either physical activity or sus- 
. tained attention; and’ 

(b) except in Section 71-B, a ‘railway servant’ means a rail- 
way seryant to whom this Chapter applies. 

71-B. ‘ThissChapter applies only to such railway servants or 

Application of Chapter Classes of railway servants as the Governor- 
VI-A. General in Council may, by rules made 
under Section 71-E, prescribe; 

*71-C. (1) A railway servant, other than 4 sailwa servant 

Limitation of hours of whose employment is essentially inter- 
work. mittent, shall not be employed efor mire 

*Published in Government Garstte, dated Allahabad, April 19, 1930 


‘than sixty hours a week on the average in any month. 


(2) A railway servagt whose employment is essentially in- 
termittent shall not be employed for more than eighty-four hours 
in any week. 
(3) Subject to rules made under Section 61-E, temporary 
exemptigns of railway servants from the provisions pf Sub-sec- 
tion (1) and Sub-section (2) may be mide— ss : 
(%) when such temporary exemptions are necessary to avoid 
serious interference with the ordinary working of the 
railway, in cases of accident, actual or threatened, or 
when urgent work is required to be done to the railway 
or to rolling-stock, or in any emergency which could 
not have been foreseen or prevented; and ° 

(5) in cases of exceptional pressure of work not falling with- 
in the scope of Clause (a): 

Provided that a railway servant exempted under Clause (b) 
shall be paid for overtime at not less than one and a quarter times 
his ordinary rate of pay. 

71-D. (1) A railway servant shall be granted, each week 

ae commencing on Sunday, a rest of not lass 

GEE oe periodical ee than twenty-four consecutive hours: 

Provided that’ this Sub-section shall not apply to a amit 
servant whose employment is essentially intermittent, or to a raif- 
way servant to eae Sub-section (2) applies. 

(2) The Governor-General in Council may, by ‘rules made 
under Section 71-E, specify the railway servants or classes of rail- 
way servants to whom periods of rest may be granted on a scale 
less than that laid down in Sub-section (1), and may prescribe the 
periods of rest to be granted to such railway servants. 

(3) Subject to rules made under Section 61-E, temporary 
exemptions from the grant of periods of rest may be made in the 
cases or circumstances specified in Sub-section (3) of Section 71-C: 

Provided that a railway servant shall as far as may be possible, 
be granted compensatory periods of rest for the periods he has, 
foregone. E 

71-E. (1) The Governor-General in Council may make 

Power to mako rules. rules— G E a 

(4) prescribing the railway servants or classes of railway ser- 
vants to whom this Chapter shall apply; 

(2) prescribing the authorities who may declare that the 
employment of any railway servant or class of railway 
servants is essentially intermittent; 

° (c) ‘specifying the railway servants or classes of railway ser- 
vants to whom Sub-section (2)° of Section 71-D shall 


INDIAN RAILWAYS (AMENDMENT) ACT 


apply; ; 

(d) prescribing the authorities by whom exemptions under 
Sub-section (3) of Section 71-C or Sub-section (3) 
of Section 71-D may be made; 

(e) providing for the delegation of their ers by the au- 

, thorities prescribed under Clause aye: and , 
. (f> providing for any other matter which is to be provided 
for by rules or which the Governor-General in Council 
may deem to be requisite for carrying out the pur- ° 
poses of this Chapter. 
(2) Such rules shall be subject to the provisions of Section 
143. É 
71-F. Nothing in this Chapter or the rules hade thereunder 
Railway svant to remain Shall authorise a railway servant to leave 
on duty. his duty where due provision has been 
made for his relief, until he has been relieved. 

71-G. (1) The Governor-General in Council may appoint 

Supervisors of Railway persons to be Supervisors of Railway La- 
Labour. bour. 

(2) The duties of Supervisors of Railway Labour shall be— 

(a) to inspect railways in order to determine if the provisions 
of this Chapter and of the rules made thereunder are 

. duly observed, and 

(b) such other duties as the Governor-General in Council 
may prescribe. 

(3), A Supervisor of Railway Labour shall be deemed to be . 

an Inspector for the purposes of Sections 5 and 6. 
71-H. Any person under whose authority any railway ser- 
vant is employed in contravention of any 
Penalty of the provisions of this Chapter or of the 
rules made thereunder shall be punishable with fine which may 
extend to fiye hundred rupees.” 


e 
U. P. GOVERNMENT ACT 
THE UNITED PROVINCES PREVENTION OF ADULTERA- 
TION (AMENDMENT) ACT 
: k (No. O oF 1930) * . 
[Assented to by the Governor-General on September 21, 1930.] 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PRovINC#¥S 
oF AGRA AND OUDH. | 


An Act further to amend the United Provinces Prevention of Adul- 
feration Act, 1912 (VI of 1912). 


Whereas it is expedient further to amend the United Provinces 
i Prevention of Adulteration Act, 1912; It 


Pee is hereby enacted as follows:— 
1. This Act may be called the United Provinces Prevention 
Short title. of Adulteration (Amendment) Act, 1930. 


2. In this Act, the expression “the principal Act” shall mean 
the United Provinces Prevention of Adulteration Act, 1912. 

3. In Section 2 of the principal Act, after the word “water” 

Amplification of the de- in the definition of “food” the following 

finition of “food”. shall be added, namely,— 
“and all material used or admixed in the composition or prepara- 
tion of such article, and shall also include flavouring matters and 
condiments.” 


é. In Section 4(1) of the principal Act, after the words 
ae of food or “purports to be” the following shall be 
latins made under Section added, namely,— 

14. 
“or which is sold or exposed for sale in a manner contrary to any 
regulations issued by the local Government under Sub-sections 


14(f), (g), or (B) of Section 14.” 


5. In Section 4(1) of the principal Act, for the words “one 
© Enhancement of pensity hundred” and “five hundred” the words 
for walt or manufecture of “two hundred” and “one thousand” res- 
food or drugr not of  pectively, shall be substituted, and after the 
quality. word “rupees” before the proviso to Sub- 
section 1 of Section 4, the following shall be added, namely:— 
“or imprisonment of either description not exceeding three months 
or both.” 


+ 6. In proviso to Section 4(1) of the prinçipal Act, for the 
words “provided that no offence shall be deemed to have been com- 


*Published in Govt. Gazette, dated October 4, 1930 





THE U, P. PREVENTION OF ADULTERATION (AMENDMENT) ACT 


mitted under this Section,” the following shall be substituted, name- 
ly:— ° ae 

“provided that no article shall be deemed to have been sold 
to the prejudice of the purchaser.” 

7. For Clause (d) to Sub-section 1, Section 4 of the principal 
Act, the following shall be substituted, namely:— 

“(d}.Where a patent has been granted under arty law for . 
the time being in force in respect of any article of food or any 
drug and the article is sold in the state required by the specifica- 
tion of the said patent.” 

8. For Section 5 of the principal Act, the following section 

Substitution of new sc- shall be substituted, namely:— í 

tion for Section 5 of, the , 
principal Act. l e 

“S. Any person who mixes, colours, stains or powders or or- 

f f ders or permits any other person to mix, 

Tege cares Aad colour, stain or powder, any article of food 
ingredients or selling the or drug with any matter or ingredient so 
sae as to render the article injurious to health 
with intent that the same may be sold in that state, or sells or offers 
or exposes for sale, or has exposed for sale any such article so mixed, 
coloured, stained or powdered, shall be punished for the first offence 
with fine which may extend to five hundred rupees and for every 
subsequent offence with fine which may extend to one thousand 
rupees or imprisonment of either description not exceeding three 
months or both: 

Provided that no person shall be liable to be convicted under 

E T ra 

article o or drug e proves 

ü ji to the satisfaction of the court hears 

whom he is charged that he did not know that the article of food 

or drug was so mixed, coloured, stained or powdered as aforesaid 

and that he could not with reasonable diligence have obtained such 
knowledge.” 

9. The following shall be added as a’new Section 5-A to the 
principal Act, namely:— . j 

“S-A. (1) When any regulations made under Section 14 

eae . prescribe the standards bf purity and com- 
, et of e ede ae position of any article df food or drink 
les contrary is proved. intended for sale or prohibit or restrict 
the addition of any preservative or other ingredient or material 
to any such article, a purchaser of such article shall, unless the 
contrary is proved, be deemed for the purposes of Section 4(1) 
tapave demanded an article complying with the provisions of the 
regulations, as regards the standards of purity, presence or amount 


vinces District Boards Act, 1922. 

3. In Sub-section (s) of Section 91 of the principal Act, 
after the words “public road,” the words “and bridges” shall be 
inserted. 

4, .In Section 148 of the principal Act, after the words “un- 
der its authority,” the following words “and tolls for the use of 
bridges constructed, repaired or maintained under Clause (e) of 
Sectigen 91” shall be added. 


ooo a IM 
*Publighed in Govt. Gaxette, dated October 4, 1930 


THE U. P. PREVENTION OF ADULTERATION (AMENDMENT) ACT 


that no person shall sell, or offer or expose for sale, or manufac- 
ture or stereefor sale, any specific article or food or drug except 
under a licence containing such cofditions and given by such 
authority as the Government may, by the said notification, pres- 


cribe.” 
, 17. The following shall be added as a new Section 17 to 
the principal Act, namdy:— ° 


“17, Whoever sells or offers or exposes for sale or manu- 

: factures or stores or offers for sale any 

E r nang article of food or drug without obtain- 

ing such licence or in contravention of the 

terms of such licence as may be prescribed by Section 16, shall be 

punished for the first offence with fine which may extend to two 

hundged rupees and for a second or subsequent offence, with fine 

which may extend to one thousand rupees or imprisonment of 
either description not exceeding three months or both.” 


“18. The following shall be added as a new Section 18 to the 
principal Act, namely:— 


“18. (1) No person shall keep or permit to be kept in any 
ere manufactory, shop or place in which ghee 
in places ee ai manufactured, any substance intended 
manufsctured or sold. to be used for the adulteration of such 
ghee. 

(2) If any article capable of being so used is found in 
such manufactory, shop or place, the court shall, in any prosecu- 
tion under this section, presume until the contrary is proved, that 
such article was intended to be used for the purposes of adultera- 
tion. : 


(3) Whoever keeps or permits to be kept in any manu- 
factory, shop or place in which ghee is manufactured, any subs- 
tance intended to be used for the adulteration of such ghee shall be 

unished for the first offence with fine which may extend to two 


, hundred rupees and for a second or subsequent offence with fine 


which may extend to one thousand rupees or imprisonment of either 
description not exceeding three months or both.” 


19.: The fpllowing shall be added as a new Section 19 to the 

principal Act, namely: — ; 

“19. (1) The aiman E a realized and PEYE 

of all ex iture incurred un is Act 

sind ot de loa me hall be credited to and paid from the, 

expenditure, funds of the local authority within hose 
jurisdiction the offence is committed. os 


THE U.*°P, PREVENTION OF ADULTERATION (AMENDMENT) ACT 


(2) When a prosecution under,any Section of this Act 
are eee results in the conviction of @ vendor, the 
wt of protien cost of the prosecution shall be fixed by 
Oe eee the court and shall be recoverable as if 
it were a fine from the person convicted and all sums so recovered 
shall be paid to the local authority.” ; 
20. “Lhe following shall be added asa new Section *20 to the . 
principal Act, namely:— i 
e “20. A public analyst may take any sample of food or drug 
Power of public analyst to from any place. No prosecutions shall 
take samples. be instituted on such samples.” 


of a constituent, ingredient, or material specified in the regulations 
and the addigion of any such ingredient or material, in contra- 
vention of the regulations, shall for the purposes of this Act, be 
deemed to render the article injurious to health. 


(2) Where any such regulations restrict the addition 

5 l of any preservative, or other ingredient or 

r ee material, to an article of food ag*drink, the 

cordance with ‘regulations. addition of any such ingredient or material 

to an amount not exceeding the limit sge- 

` cified by the regulations shall not, for the p of this Act, be 
deemed to render the article injurious to health.” 


10. In the proviso to Section 6 of the principal Act, after the 
word “Court” the following shall be added, namely:— 
“all the three following circumstances, namely:— , 


11. The following shall be added as a proviso to Section 7 
of the principal Act, namely:— 


“Provided that no person shall display any such certificate or 
Lien ON ke has At a copy thereof on his premises or use such 
public analyr’s certificata Certificate as an advertisement, and any 
for purposs of advertise- person so displaying or using the certificate 
ment of any food or drug. Shall on conviction be punishable with a 
fne which may extend to one hundred rupees.” 


12. The following shall be added as a new Section 7-A to the 
principal Act, namely:— 
“7-A. Any person may on payment of the prescribed fee, 
Right of private person er with the cost of the sample, re- 
to require officiel inspectors quire any official inspector appointed un- 
to: ake sempat der this Act to purchase a sample of any 
food or drugs in accordance with the provisions of Section 8 and 
to submit the same for analysis.” 


13. For Sub-section (2) of Section 11 of the principal Act 
the following shall be substituted, namely:— . 

: “(2) In any proceeding under this Act a certificate of 2 pub- 
lic analyst made under Sub-section (1) shall be conclusive evidence 
of the facts stated, therein.” 

14. In Section 12 of the principal Act, for the words and | 
figures “Section 4 or Section 10,” the words “this Act” shall be 
substituted. 

. > 
°” 15. (1) Section 14 of the principal Act shdll be renumbered _ 
as 14(1) and after Clause (c) the following clauses shall begd- 
ded:— j 


“(d) Prescribing standards of purity and determining what 

deficiency in any of the ngrmal consti- 

Power to determine comti- tuents of any article of food or what addi- 

tuents of any article of food 

and to ley down standards, tion of extraneous matter shall raise a pre- 

sumption, until the contrary is proved, 

that such food is injurious to health within the meaning of Sec- 
tion 5 or is not of the nature, substance or quality it purports to bes 

within the f meaning of Section 4. i 


(ey Prescribing the manner in which notice of any addition, 
ixture or deficiency shall be given to the purchaser of any 
article of food. 


(f) Prohibiting or regulating in the interest of public health 
the addition of any colouring matter, preservatives, water or other 
diluent and adulterant to foods or to a particular food for ptohi- 
biting or regulating the abstraction of any ingredient from any 
food and for prohibiting or regulating the sale for human con- 
sumption of any food to which such addition or from which such 
abstraction has: been made or which has been otherwise artificially 
treated. 


(g) Providing for the manner in which any tin or other 
receptacle containing dried, condensed, skimmed or separated milk 
is to be labelled or marked prescribing the minimum percentages 
of milk fat or milk solids which should be present in dried or con- 
densed milk. 


(b) Prescribing in the interest of public health the state in 
which utensils and vessels used in the manufacturing, preparing 
or containing any food intended for sale shall be kept and.pro- 
hibiting the use of utensils and vessels made in whole or in part 
of materials likely to injure such food. 


(i) Authorizing the persons taking samples of milk or other 
food for the purpose of analysis under this Act, to add a preser- 
vative to such sample for the purpose of maintaining it in a suit- 
able condition for analysis and regulating the nature and method 
of addition of such preservatives.’ 


(2) To the same section, the following shall be added as Sub-* 
section (2) :— 


“(2) In certifying the results of an analysis under this Act 
a public analyst shall have regard to any rules frafned by the local 
Government under Clauses (d), (f) and (b) of Sub-section (1) 
of this Section.” 

e : 

16. The following shall be added as a new Section T6 to the 
~ principal Be namely:— 

“16. `The local Government may by notification prescribe 


_ Class: i ‘ 

Provided that no such declaration shall be made until the 
local Government has published in the gazette its intention of 
making such a declaration, and has considered any objections 
*which it may receive regarding such intention within one month 
of such publication. 

3, When the local.Government has in exercise of the power 
conferred by Section 2 of this Act declared a community, class 
or group of persons to be a restricted class, the provisions of the 
Naik Girls’ Protection Act, 1929, shall apply to the said com- 
munity, class or group of persons as if the said persons were mem- 
bers of the Naik caste and the powers conferred and the penal- 
ties prescribed by the said Act may be exercised and enforced 
with regard to and against such persons. 

4. Any person who procures or attempts to procure any 
woman or girl, whether with or without her consent, to become 
a progtitute, or who, with intent that she may for the 
of prostitution become the inmate of, or frequent, a brothel or 
the house of a prostitute, persuades a woman or girl to leave her 
usual place of #bode shall be punished with imprisonment which 
may extend to six months, or with fine, or both. 

5. The local Government may make rules consistent with 
this Act to carry out the purposes of this Act. z 

*Publishod in the Government Gazette, dated- Allahabad, Feb. 1, 1930 


U. P. GOVERNMENT AcT 
AGRA PRE-EMPTION (AMENDMENT) ACT 
(No. IX oF 1929) * 
. [Recewed the assent of the Governor-General on Jan. 27, 1930] 
An Act further to amend the Agra Pre-emption Act, 1922 


+ Whereas it is expedient further to amend the Agra Pre 
emption Act, 1922, and whereas the previous sanction of the Go- 
vernor-General required by Sub-section (3) of Section 80-A of 
the Government of India Act has been obtained; It is hereby en- 


acted as follows:— 
ra 1. This Act may be called the Agra 
Short Pre-emption (Amendment) Act, 1929, 
2. (a) In Sub-section (3) of Section 12 of the Agra Pre- 
emption Act, 1922— 
(i) For the words “but not removed” the words “but is 


Amendment of Subeec- not removed from such common ances- 


tion (3) of Section 12, Agra tor” shall be substituted. 
Preemption Act, 1922 


(#) The word “heirs” shall be omitted. 

(b) After Section 12 of the said Act 
to Section 12, Agre Pre the following explanation shall be added, 
emption Act, 1922 namely:— 

“Ex plenation—For the purposes of this section a vendee shall 
be degmed to be a person claiming pre-emption.” 

, 3. In Section 16 of the said Act the 
a pane gf Seion da Words “under this Act” shall be inserted 
after the word “pre-empt.” 

4. In Section 17 of the said Act, for the word “finds” in 

' Sub-sections (1) and (3) the words “is 

17, Agra See T of opinion” shall be substituted; and the 

1922 words “proceed to” in Sub-sections (1), 
(2) and (3) shall be omitted. 

3 §. After Section 19 of the said Act the 

Section 19, Agre Preamp: following proviso shall be added, name- 
tion Act, 1922 š — 

“Provided that no voluntary transfer made in favour of the - 
vendee after the institution of a suit for pre-emption shall defeat 
any right which the plaintiff had at the date of such institution.” 

6. In Section 20 of the said Act, the words “prior the 

Amendment of Section institution of such suit” ghall be removed 
20, Agra Preemption Act, from the place where they now occur and 
nee be inserted after the word “where”. “™ 


*Published in the Government Gazette, dated Allahabad, Feb. 15, 1930 
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U: P. GOVERNMENT Acr 
THE U. P. DISTRICT BOARDS (AMENDMENT) 
i ACT 
e. * (No X oF 1929)* s 


[Received the assent of the Governor-General on Jan. 9, 1930] 
An Act to amend the United Provinces District Bosrds 
Act, 1922 


Wrereas it is expedient to amend certain sections of the 
United Provinces District Boards Act, 1922% It is hereby enacted 
v as follows:— 
° 1. (1) This Act may be called the United Provinces Dis- 
trict Boards (Amendment) Act, 1929. 
(2) In this Act the United Provinces District Boards 
Act, 1922, is referred to. as the “principal Act”. 

2. In Section 6 of the principal Act, for the words “one of 
the nominated members shall ordinarily be selected from among 
the backward and depressed classes,” substitute the following, 
namely :— 

“One of the nominated members shall be selected from among 
the depressed and backward classes and the other shall be 
a representative of a class in the rural area which has re- 
mained unrep ted on the board after the general elec- 
tion: provided tliat neither of the said two members shall 
be a government\servant nor a person who was defeated 
at the preceding \general election.” . 
3. In Clause (#) of Sub-section 2 of Section 8 of the prin- 
cipal Act, for the word ind figures “Rs.25” substitute the word 
and figures “Rs.15”; in Clause (b) of the same Sub-section for 
the word and figures “\s.50” substitute the word and figures 
“Rs.30”; in Clause (c) |between the words “income tax” and 
“and” insert the words * r any other local tax” and in Clause (e) 
between the words “exar lination” and “or” insert the words “or 
the vernacular middle ex: mination”. 
At the etd of Secticn 8, Sub-section 2, Clause (e) the fol- 
lowing be added after th: | words “or by the local Government” :— 
“or possesses the ven |acular final or the vernacular upper pri- 
mary (IV standa d) certificate. a 
4. In the explanati}n to Section 8 of the principal Act tlfe 
word “not” shall be om from between the words “aA! be 
~ *Publshed in the Govt. Gaz tte, deted Allahabad, Jan. 25, 1930. 






GOVERNMENT OF INDIA ACT 
THE INDIAN COMPANIES (AMENDMENT) ACT 
go (No. XIX oF 1930)* of 
[Received the assent of the Governor-General on April 4,° 1930] 


An Act further to amend the Indien Companies Act, 1913, 
for certain purposes. 


Whereas it is expedient further to amend the Indian Com- 
panies Act, 1913, for the purposes hereinafte? appearing; It is 
hereby enacted as follows:— 

1. (1) This Act may be called the 
aoe title and commence Indian Companies (Amendment) Act, 
1930. 
(2) It shall come into force on such date ag the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. ‘ 
Amendment of Section 2. In Section 144 of the Indian Com- 
144, Act VII of 1913 panies Act, 1913,— 
(a) in Sub-section (1),— 

(i) for the words “Local Government” the words ‘Go- 
vernor-General in Council” shall be substituted, 
and 

(#) for the proviso the following proviso shall be substi- 
tuted, namely:— 

“Provided that a firm whereof the partners all hold such certi- 
ficates may be appointed by its firm-name to be auditor of a 
company, and may act in its firm-name;” and 

(b) for Sub-section (2) the following Sub-sections shall 
be substituted, namely:— > 

e “(2) The Governor-General in Council may, by noti- 
fication in the Gazette of India and after previous publication, 
make rules providing for the grant, renewal or cancellation of 
such certificates and prescribing condition and restrictions for 
such grant, renewal or cancellation: 

Provided that nothing contained in such rules shall preglude 
any person from being granted a certificate megely by reason 
that he does not practise as a public accountant. a 

(2-A) In particular, and without prejudice tô the ge- 
*Pubbshed in Government Gazette, dated Allahabad, April 12, 1930 








. INDIAN COMPANIES (AMENDMENT) ACT 


nerality of the foregoing power, such rules may— ` 
(a) provide for the maintenance of a Register of Ac- 
countants éntitled to apply for such certificates; 
(b) prescribe the qualifications for enrolment on the Re- 
gister and the fees therefor; 


«(¢) provide for the examination of candidates for enrel- 
7 ment, and prescribe the fees to be paid by examinees;* 
(d) prescribe the circumstances in which the name of any 

may be removed from or restored to the Re- 
gister; 

(e) provide for the establishment, constitution and pro- 
cedure of an Indian Accountancy Board, consist- 
ing of persons representing the interest prihcipally 
affected or having special knowledge of accOuntancy 
in India, to advise him on all matters of administra- 
tion relating to accountancy, and to assist him in 
maintaining the standards of qualification and con- 
duct of persons enrolled on the Register; and 

(f) provide for the establishment, constitution and pro- 
cédure of local accountancy boards at such centres 
as the Governor-General in Council may select, to 
advise him and the Indian Accountancy Board on 
any matcer that may be referred to them, 

(2-B) The holder of a certificate granted under this 
section shall be entitled to be appointed and act as an auditor of 
companies throughout British India.” ° 

3. (1) All certificates granted by Local Governments be- 
fore the commencement of this Act en- 

ie oe pF titling the holders and all declarations made 
this Act before the commencement of this Act by 
the Governor-General in Council entitling the members of any 
specified institution or association, to be appointed and to act as 
auditors of companies throughout British India shall be deemed 
to be cancelled on the expiry of one year from the commence- 

ment of this Act; ° 


Provided that the Governor-General in. Council may direct 
that any such certificate or declaration shall remain in force for 
a further period not exceeding one year: 

Provided further that any person who— 


© (a4) was entitled immediately before the commencement 

*of this Act by reason of any such certificate or 

w declaration to be appointed and to act as an audi- 
tor of companies ughout British India, and 


toe commencement OF lols ACG remarca 1 


shall, if he possesses such qualifications as to good character and 
on payment of such fee as may be prescribed under Clause (b) 
of Sub-section (2-A) of Section 144 of the Indian Companies 
Aet, 1913, bg entitled to be gntolled on the Register of Accgantants 
‘referred’to in that Sub-section. 


(2) Persons holding restricted certificates granted by. 
Local Governments before the commencement of this Act en- 
titling them to act as auditors within a province may continue 
so to act, on such conditions as may be prescribed by the Governor- 
General in Council in rules made by notification i in the Gazette 
of Indiv and after previous publication. 


anne! | } " 
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ee GOVERNMENT OF Inoa Acr 
THE DESTRUCTIVE INSECTS AND. PESTS 
(AMENDMENT) ACT 

(No. XX oF 1930)* ° 


[Received the assent of the Governor-General on April 49 1930] 


An Act to emend the Destructive Insects and Pests Act, 1914, 
for a certain purpose. 
Whereas it is expedient to amend the Destructive Insects and 
Pests Act, 1914, for the purpose hereinafter appearing; It is here- 


by dhacted as follows:— 
1. This Act may be called the De 
Short title tructive Insects and Pests (Amendment) 
Act, 1930. 
2. In Clause (b) of Section 2 of the Destructive Insects and 
Amendment of Section 2, Pests Act, 1914, for the words “or land”, 
Act II of 1914 the words ‘ ‘land or air” shall be substituted. 


“Published in Government Garette, dated Allahabed, April 12, 1930 


GOVERNMENT = Inpia Act 
THE TRANSFER OF PROPERTY (AMENDMENT) ACT 
z ‘ (No. V oF 1930)* é 
[Received the assent of the Governar-General on Marek 15, 1930] 
An Act to amend the Transfer of Property (Amendmen!) 
Act, 1929, for a certain purpose 


Whereas it is expedient to amend the Transfer of Property 


(Amendment) Act, 1929, for the purpose hereinafter appearing; 
Ieis hereby enacted as follows: — 


1. This Aot may be called the Transfer 


Short title of Property (Amendment) Act, 1930. 
Annine of Setioa À; 2. In Section 4 of the Transfer of Pro- 
Act XX of 1929 perty (Amendment) Act, 1929, — 


(i) in Explanation I, for the words “if the instrument has 
been registered under Sub-section (2) of Section 30 of the Indian 


Registration Act, 1908, from the earliest date on which a memo- 


randum thereof has been filed by any Sub-Registrar under Section 
66 of that Act” the following words shall be substituted, namely:— 
“where the property is not all situated in one Sub-district, or 
where the registered instrument has been registered under 
Sub-section (2) of Section 30 of the Indian Registra- 
tion „Act, 1908, from the earliest date on which 
any memorandum of such registered instrument has 
been filed by ‘any Sub-Registrar within whose Sub- 
district any part of the property which is being 
acquired, or ‘of the property wherein a share or 
: interest is being acquired, is situated,” and 
(#) in proviso (2) to Explanation I, after the word “Gnstru- 
ment” the words “or memorandum” shall be inserted. 





*Published in the Government Gazette, dated Allahabad, March 29, 1930 
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GOVERNMENT OF INDIA ACT 
THE OVERSEAS TRADE ACT, 1930 
(20 & 21, Gro. $, CH. 31)* 
e °° * CHAPTER 31 e 
An ACT TO EXTEND THE PERIODS DURING WHICH GUARANTEES 
MAY RESPECTIVELY BE GIVEN AND REMAIN IN FORCE UNDER ° 
THE Overseas TRADE Acts, 1920 To 1930 
i [August 1, 1930] 
Be it enacted by the King’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spirftual and Temporal, 
and Gommons. in this present Parliament assembled, and by the 
authority of the same, as follows:— 
1. The period within which new guarantees may be given 
Extension of periods dur- under the Overseas Trade Acts, 1920 to 
ing haere pe or 1929, in connection with export transac- 
ES Dis arts oe tions shall be extended so as to expire on 
remain in force. the thirty-first day of March, nineteen 
hundred and thirty-five, and the period during which guarantees 
so given (including renewed guarantees) may remain in force shall 
ebe extended so as to expire on the thirty-first day of March, nine- 
teen hundred and forty. 
2. ‘This Act may be cited as the Overseas Trade Act, 1930 
and the Overseas Tradé Acts, 1920 to 
shake “le 1929, and this Act may be cited together 
as the Overseas Trade Acts, 1920 to 1930. 





“Published in Government Gazette, dated September 20, 1950 


GOVERNMENT OF [NDIA ACT 
THE INDIAN CENSUS ACT 
(No. X oF 1929)* 
| ° [Received the assent of the Governor-General on October 1, 1929] 


An Act to provide for certain matters in connection with the 
taking of the Census. e 


Whereas it has been determined to take a census of British 
India during the year 1931, and it is expedient to provide for cer- 
tain matters in connection with the taking of such census; it is 
hereby enacted as follows:— ° 

e 1. (1) This Act may be called the 

Short title and extent Indian Census Act, 1929. 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

2. (1) The Local Government may appoint any person to 

Appointment of cenms take, or aid in, or supervise the taking of, 
officers. the census within any specified local area. 

(2) Persons so appointed shall be called census-officers. 

° (3) The Local Government may delegate to such authority, 
as it thinks fit, the power of appointing census-officers which is 
conferred by this section. 

„3. (1) A declaration in writing, signed by any officer au- 

; thorised by the Local Government in this 

Pela inti their iS behalf, that any person has been duly ap- 

tus es public servants. pointed a census-officer for any area 
shall be conclusive proof of such appointment. 

(2) All census-officers shall be deemed to be public servants 
within the meaning of the Indian Penal Code. : 

4, (1) (s) Every officer in command of any body of men 

e Discharge of doties of belonging to His Majesty’s naval, military 
censuspficers in certain or air forces or to His Majesty’s Indian 
cascs. Marine Service or of any vessel of war, 

(b) every pérson (except a pilot or harbour-master) having 
charge or contrôl of a vessel, 

(c) every person in charge of a lunatic asylum, hospital, work- 
house, prison, reformatory or lock-up or of any. public, charitable, 
religious or educational institution, Ma 

(d)every keeper, secretary or manager of any sarai, hotel,” 

*Poblished in Government Gazette, dated September 6, 1950 
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INDIAN CENSUS ACT 
boarding-house, lodging-house, emigration depot or club, and 
(e) every occupant of immovable property who has at the 
time of the taking of the census not less than twenty þeršons living 
on or in such property, and every manager or officer of a railway. 
or other commercial or industrial establishment who has at such 
time not less than ten persons employed under him, 
shall, if so required by the District Magistrate or by such officer 


as the Loegl Government may appoint in this behalf,» perform ° 


such of the duties of a census-officer in relation to the persons 
who at the time of the taking of the census are under his com- 
mand or charge, or are inmates of his house or present on or in 
such immovable property or are employed under him, as such 
Magistrate or officer may, by written order, direct. 

(2) All the provisions of this Act relating to census-officers 
shall apply, so far 4s they can be made applicable, to all pefsons 
while performing such duties under this section, and any person 
refusing or neglecting to perform any duty which he is directed 
under this section to perform shall be deemed to have committed 
an offence under Section 187 of the Indian Penal Code. 


5. (1) The District Magistrate, or such officer as the Local 
Government may appoint in this behalf 
Power of District Magis for any local area, may, by written order, 
n x0 cive wean” which shall have effect throughout the 
: limits of his district or of such local area, 

as the case may be, call upon— 


(a) All owners and occupiers of land, tenure-holders, 
farmers, assignees of land-revenue and lessees of 
fisheries under the Burma Fisheries Act, 1905, or 
the Upper Burma Land and Revenue Regulation, 
1889, or their agents, 

(b) all village officers of and servants in estates as defined 
in the Madras Proprietary Estates’ Village Service 
Act, 1894, and 

(c) all members of panchayats appointed under the Village 
Chaukidari Act, 1870, or the Sylhet and Cachar 


Rural Police Regulation, 1883, or members of union J 


boards established under the Bengal Village pL- 
Government Act, 1919, all ghatwals, Unit-tahsildars 
and members of a panchayat appointed under the 
Bihar and Orissa Village Administration Act, 1922 
all members of village-authorities constituted under 
the Assam Local Self-Government Act, 1915, or the 

° Assam Rural Self-Government Act, 1926, and all 
vilage headmen in the Kumaun Division of tHe 

° United Provinces, 

to give such assistance as he needs towards the taking of a census 


INDIAN CENSUS ACT p 
of the persons who are at the time of the taking of the census on 
the lands of such owners, occupiers, holders, farmers and assignees, 
or within ‘the limits of such fisheries or in the villages’ or other 
areas for which’such village-officérs and servants, panchayats, union 
boards, village-authorities, ghatwals, Unit-tahsidars or village- 
headmen are appointed, as the case may be. 

(2) Such order shall specify the nature of the assistance re- 
quired, aad such owners occupiers, holders, farmers; aséignees and 
lessees, or their agents, and such village officers and servants, the 
members of such panchayats, union boards and village-authorities, 
and such ghatwals, Unit-tahsildars and village-headmen shall be 
bound to obey it. 


6. Every census-officer may ask all such questions of all 

; persons within the limits of the local area 

Antes of quetions by for which he is appointed as, by instruc- 

tions issued in this behalf by the Local 

Government and published in the official Gazette, he may be 

directed to ask. 

7. Every person of whom any question is asked under the 

Obligation to answer ques- last foregoing section shall be legally bound 

tions. to answer such question to the best of his 
knowledge or belief: 


Provided that no person shall be bound to state the name of 
eany female member of his house-hold, and no woman shall be 
bound to state the name of her husband or deceased husband or 
of any other person whose name she is forbidden by custom to 
mention. 


*8. Every person occupying any house, enclosure, vessel or 
Occupier to allow acces, Other place shall allow census-officers such 
and permit affixing of num- access thereto as they may require for the 
bers. purposes of the census, and as having re- 
gard to the customs of the country, may be reasonable, and shall 
allow them to paint on or affix to the place such letters, marks or 
numbers as may be necessary for the purpose of the census. 
9. (1) Subject to such orders as the Local Government may 
* Occupier or manager to issue in this behalf, any census-officer may 
fill up gchedule, leave, or cause to be left, 
(4) at any dwelling-house within the local area for which 
he is appointed, or 

(b) with any manager or officer of any commercial or 
industrial establishment who has at the time of the 
taking of the census not less than ten persags em- 

. ployed under him, . 


a schedule for the purpose of its being filled up by the occupier of ° 


such house or of any specified part thereof, or by such manager 
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or “officer with such particulars as the Local Government may 
direct regarding the inmates of such house or part, or the person 
employed under such manager or officer at the time®of ‘the taking 
of the census, as the case may be. 


(2) When any such schedule has been so left, the occupier 
of the house or part to which it relates, or the manager or officer 
with whop it is left, shall fill it up, or cause it to be filled up, toe 
the best ofthis knowledge or belief, so fat as regards the intates 
of suchehouse or part, or the persons employed under him at the 
time aforesaid, as the case may be, and shall sign his name thereto, 
and, when so required, shall deliver the schedule so filled up and 
signed to the census-officer or to such person as the census-officer 
may direct. 

° 10. b any of the following gases, 

(a) if a census-officer or a person lawfully required to give 
assistance towards the taking of a census refuses or 
neglects to use reasonable diligence in performing 
any duty imposed upon him or in obeying any order 
issued to him in accordance with this Act or with 
any rule duly made thereunder, 


(b) if a census-officer intentionally puts any offensive or 
improper question or bowie makes any false re- 
turn, or, without the previous sanction of the Go-° 
vernor-General in Council or the Local Government, 
discloses any information which he has received by 
means of or for the purposes of a census return, 

(c) if any person refuses to answer to the best of his know- 
ledge or belief any question asked of him by a cen- 
sus-oficer which he is legally bound by Section 7 
so to answer, 

(d) if any person occupying any house, enclosure, vessel 
or other place refuses to allow a census-officer such 
reasonable access thereto as he is required by Sec- 
tion 8 to allow, 


(e) if any person removes, obliterates, alters or injurgs be- 
fore the 31steday of March, 1931, any letters, marks 
or numbers which have been paitteed or affixed for 

oe the purposes of the census, 


(f) if any occupier of a dwelling-house or part thereof or 
any person with whom a schedule is left under Sec- 
° tion 9 knowingly and without sufficient cause fails 
to*comply with the provisions of Section 9, or makes 
any false return under that section, 
he shall be punishable with fine which may extend to fifty rupees. 
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11. (1) The Government may, by notification in the official 

ar ae Gazette, declare, before what classes of 

Jusiediction in progeutions 444 cictrates ptosecutions under this Act 
may be instituted. i 

(2) Unless and until a notification is published under Sub- 
„section (1), all prosecutions under this Act shall, in the towns of 
Calcutta, °Madras and Bombay, be instituted before a,Presidency 
Magistrate, and elsewhere, before the District Magistrate. , 

(3) No prosecution under this Act shall be instituted except 
with the previous sanction of the Local Government, or of some 
officer ae by the Local Government in this behalf. 

12. No person shall have a right to i any book, re- 
Read of comm noe Bister or record made a census-officer 
open to inspection or ad- in the discharge of his duty as such officer 
mimible"in evidence in cer- or any sch e delivered under Section 9, 
ain picasa nee and notwithstanding anything to the con- 
trary in the Indian Evidence Act 1872, to entry in any such book, 
_ register, recotd or schedule shall be admissible as evidence in any 
civil proceeding or any proceeding under Chapter XII or Chap; 
ter XXXVI of the Code of Criminal Procedure, 1898. 
13. Notwithstanding anything in any enactment or rule 
Tempotsry Sa at with respect to the mode in which a cen; 
Jal ena and mla sus is to be taken in any municipality, the 
ss to mode of taking cesse municipal authority may, at the time ap- 
plana seca pointed for the taking of the census of 
British India during the year 1931, cause the census of the muni; . 
cipaljty to be taken wholly or in part by any method authorised 
by this Act. i 
14. Notwithstanding anything in ciel petra or rule, in 
regard to municipal, | union or vil- 
a E lage funds, the Local Government may 
direct that the whole or any part of any 

_ expenses incurred for anything done in accordance with this A 
may .be charged to any municipal, local, union or village fund 
„constituted for, and on behalf of, the area within which such 
expenses were incurred. ' 

15. (1) The Governor-General in Council may make rules 
e for carrying out the purposes of this 

Act. 





Power to make rulg 


(2) In particular, and without prejudice to the generali ° 


of the foregoing power, the Governor-General in Council ma 

make rules providing— : e ' 

° (a) for the appointment of census-officer® and of persons 
to orm any of the duties of census-officers or ° 


: and for the general instructions to be issued 
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officers or persons; . 

(b) for the enumerating of persons employ& on railways 
and their families and of other ae of the opula- 
tion for whom it may be necessary or expedient to 
make special provision; and 

(c) for the enumeration of persons travelling on the nighte 

* when a census is taken. 

(33 The Governor-General in Council may, by general or 
special order, direct that all or any of the powers conferred upon 
him by this section may also be exercised by any Local Govern- 
ment with respect to the territories administered by it. 


GovERNMENT oF INDIA Act 
INDIAN LAC CESS ACT 
[Received the assent of the Governor-General on July 25, 1930] 


. (No. XXIV oF 1930)* °° 
An Act to e for the creation of a fund for the seve ee 
and ripen o the cultivation, manufacture end 
g of Indien ‘lac. 


Whereas it is Bais to provide for the creation of a fund 
to be expended by a Committee specially constituted in this be- 
half’ for the improvement and development of the cultivation, 
manufacture at marketing of Indian lac; 

It is hereby enacted as follows:— 

1. (1) This Act- may be calle ste Talia Do CA Aot 

Short tilẹ extant and 1930. 
commencement. 

(2) It extends to the whole of British India, except Aden. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gezefte.of India, 

e appoint. 
Definitions. 2. In this Act— 
(4) “Collector” means 2 Customs-Collector as defined in 
Clause (c) of Section 3 of the Sea Customs Act, 
F 1878; 
(b) “Committee” means the Indian Lac Cess Committee 
constituted under Section 4; 
(c) “lac” includes any form of maùifactured or unmanu- 
factured lac o than refuse lac; 
e(d) “lac cess” means the customs duty imposed by Section 3. 

3. There shall be levied and collected on all lac and refuse 

lac produced in India.and exported from 

Tripoaition, of lee cesi, any customs-port to any port beyond the 

limits of British India or to Aden a cess at the rate of four annas 

per maund in thé case of lac, and two annas per maund in the 

case of refuse l2c, or at such lower rate as the Governor-General 

in Council may, on the recommendation of the Committee, by ° 
notification in the Gezetée of India, prescribe.  - 

4. (1) The. Governorc-Gen in Council shall comstitute 


è a Committee consisting ef the following 
TA aap canto, = members to receive and expend the pro-° 
ceeds of the cess:— 
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(i) the Vice-Chairman of -tbe Imperial Council of 
Agricultural Research, ex-officio; e ° 

(#) the Inspector General of Forests, ex-officio; 

(#) the Forest Entomologist, Dehra Dun, ex-officio; 

(#v) the Imperial Entomologist, ex-officio; 


@) the Conservator of Forests, Bihar and Orissa, ex-° , 


a officio; 
A ° (vi) the Director of Agriculture, Bihar and Orissa, ex- 
officio; 


(vä) the Director of the Lac Research Institute, Nan- 
kum, ex-officio; 

(vi) three, persons representing the shellac manufagtur- 
ing industry, one to be nominated by the Ben 
Chamber of Commerce, one by the Calcutta Shellac 
Brokers’ Association, and one by the Shellac Traders’ 
Association, Mirzapur; 

(ix) one representative of the shellac export trade nomi- 
nated by the Bengal Chamber of Commerce; 


(x) one representative of the brokers of lac and shellac 
in Calcutta nominated by the Calcutta Shellac 
Brokers’ Association; 

(x#) five persons representing the lac cultivators’ interests 
in Bengal, Bihar and Orissa, the United Provinces, 
the Central Provinces and Assam, one to be nomi- 
nated by each of the Local Governments of those 
provinces: ? 

Provided that, if, within the period rescribed in this behalf, 
or, in the case of first nominations under this Act, within a reason- 
able time, any authority or body fails to make any nomination 
which it is entitled to make under this section, the Governor-Ge- 
neral in Council may himself nominate a member to fill the 
vacancy. i 

(2) The Vice-Chairman of the Imperial Council of Agricul- 
tural Research shall be ex-officio President of the Committee. 

(3) The Secretary of the Committee shall be a on,* not 
being a member of the Cothmittee, appointed hy be oeno. 
General in Council. j 

(4) Where a nominated member dies, resigns, ceases to reside 
in British India or becomes incapable of acting, the Governor- 
General in Council may, on the recommendation of the authority 
or body*which would have been entitled to make the nomination, 
if it had been a fifst nomination under Sub-section (1), or where 
such recommendation is not made within the prescribed period, 
then on his own initiative, nominate a person to fill the vacancy. 
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(5) No act done by the Committee shall be questioned on 
the ground merely of tHe existence of any vacancy in, or any 
defect in the A&nstitution of, the Committee. 
5. The Committee so constituted shall be a body corporate 
by the name of the Indian Lac Cess Com- 
aie o e mittee, having perpetual succession and 
a common seal, with power to acquire 
aad held ‘property both*moveable and immoveable ane to con- . 
tract, and shall by the said name sue and be sued. . 
6. (1) At the close of each month or as soon thereafter & 
tra may be convenient, the Collector shall 
Application of tho lac com. nay the proceeds of the lac cess, after 
deducting the expenses of collection (if any), to the Committee.: 
(2) The said proceeds and any other monies received by the 
ittee shall be applied to meeting the expenses of the Com- 
mittee and the cost of such measures as it may, subject to the 
control of the Governor-General in Council, decide to under- 
take for the improvement and development of methods of culti- 
vation, manufacture and marketing of Indian lac. 
7. The Governor-General in Council may by notification 
Dissolution of the Com-. in the Gezette of India declare that, with 
mittee. effect from such date as may be specified 
in the notification, the Committee shall be dissolved, and on the 
making of such declaration all funds and other property vested 
in the Committee shall vest in His Majesty and this Act shall be 
deemed to have been repealed. 
8. (1) The Governor-General in Conseil ‘may, after con- 
G ? sulting the Committee and after previous 
Rn C to an publication, make rules to carry out the 
rules, purposes of this Act. 
(2) In particular, and without prejudice to the generality 
of the foregoing power, such rules may— 
(4) prescribe the time within which nominations shall be 
made under Section 4; 
(b) prescribe the term of office of the members of the Com- 
s mittee; 
(@) prescribe the circumstances in which and the authority 
by whieh any member may be removed; 
(d) provide or the holding of a minimum number of meet- 
ings of the Committee during any. year; 
(¢) provide for the maintenance by the Committee of a re- 
, cord of all business transacted and the submissien of 
° copies of such records to the Govertor-General in 
Council; a: 
(f) define the powers of the Committee-and of thé Director 
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of the Lac Research Institute and of the Secre 

to the Committee to enter «into contracts which sha 
be binding on the Committee and @he* manner in 
which such contracts shall be executtd; 


(g) regulate the travelling allowances of members of the 
Committee and their remuneration, if any; 

(b) define the powers of the Committee and of the Director 

e of the Lac Research Institute and of the Secretary to 

° the Committee in respect of the appointment, pro- 
motion and dismissal of officers and servants of the 
Committee and in respect of the creation and aboli- 
tion of appointments of such officers or servants; 

(i) regulate the t of pay and leave to officers and ser- 
vants of the Committee, and the payment of leave 
allowances to such officers and servants and the rée- 
muneration to be paid to any appoifited to 
act for any officer or servant to whom leave is granted; 

(j) regulate the payment of pensions, gratuities, compassion- 
ate allowances and travelling allowances to officers and 
servants of the Committee; 


(k) provide for the establishment and maintenance of a pro- 
vident fund for the officers and servants of the Com- 
mittee, and for the deduction of subscriptions to such 
provident fund from the pay and allowances of such 
officers and servants, other than Government servants 
whose services have been lent or transferred to the 
Committee; 

(I) regulate the preparation of budget estimates of the annual 
receipts and expenditure of the Committee and of 
PA URAS estimates of expenditure not included 
io the budget estimates, and the manner in which 
such estimates shall be sanctioned and published; 


(m) define the powers of the Committee, the Standing Exe- 
_ cutive Sub-Committee (if any), the President of the 
‘Committee, the Director of the Lac Research Institute 

and the Secretary to the Committee, respectively, ir 

regard to the expenditure of the funds of thé Com- 

mittee, whether provision has or has not been made 

in the budget estimates or by re-gppropriation for 

such expenditure, and in regard to the re-appropria- 

tion of estimated savings in the budget estimates of 
` expenditure; 


-e 
(7) regulate the maintenance of accounts of the receipts 


and expenditure of the Committee and provide for 
_Ħ ‘the audit and publication of such accounts; 
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(o) prescribe the:manner in which payments are to Le 
_ made by ‘or on behalf of the Committee, and the 
officers by whom orders for making deposits or in- 
vestments or disposal of the funds of the Com- 
mittee shall be signed; 

(p) determine the custody ia which the current account of 
the Committee shall be kept, and the bank or banks 
e ° at which*surplus monies at the credit of the Com- 
mittee mabe ee at interest, and the condi- 
tions on which such monies may be otherwise invested; 
(q) prescribe the preparation of a statement showing the sums 
allotted to the provincial Departments of Forests or of 
Agriculture or to institutions or authorities not under 
the direct control of the Committee for expenditure 
on schemes relating to the cultivation, manufacture 
° or marketing of lac, the actual expenditure incurred, 
the outstanding liabilities, if any, and the disposal of 

unexpended ces at the end of the,year; and 
(r) regulate the assessment, levy and payment of the lac 

cess. 


9. The Committee may, with the previous sanction of the 
; Governor-General in Council, make rules 
emer of the Committe consistent with this Act and with the 
rules made under Section 8 to provide for 

all or any of the following matters, namely:— 


(e) the appointment of a Standing Executive Sub-Com- 
mittee and the delegation thereto of any powers exer- 

cisable under this Act by the Committee; ‘ 

(b) the method of appointment, removal and replacement 
and the term of office of members of the Standing 
Executive Su ittee and the filling of vacancies 

, (c) the appointment of the dates, times and place for meet- 
ings of the Committee and the Standing Executive 
Gab-Ccanuiirtes and the regulation of the procedure 
to be observed at such meetings; 

° (d) the determination of tke gircumstances in which secu- 
ritye may be demanded from officers and servants of 
the Committee, and the amount and nature of such 
security in each case; . 

(e) the determination of the times at which and the cir- 
cumstances in which, payments may be made out of 

` the providet fund and the cemditions on which 
such payments shall relieve the fund from furthtr 
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(f) the contribution to be paid from the funds of the Com- 
mittee to the provident fund;- 


(g) generally, all matters incidental to the provident fund 
and the investment thereof; 


(4) the defining of the powers and duties of the Secretary of 


the Committee. 
10. All rules made under Section 8 .or Section 9 shall, be 
Publication of rules, published in the Gazette of India. 
a“ 11. The Indian Lac Cess Act, 1921, is 
hereby repealed. 


12. Notwithstanding anything contained in the Societies Re- 

EEA re gistration Act, 1860, the Indian Lac As- 

mere sociation for Research is hereby dissolved, 

a iii and all monies and properties vested ir? it 

are hereby transferred to the Committee, subject to the payment 

of any outstanding claims incurred by the said Association under 
the Indian Lac Cess Act, 1921. 


GOVERNMENT OF INDIA ACT 
NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT 


(No. XXV oF 1930)* 
[Reeeivéd the assent of the Governor-General on July 25, 1930] 


An Act further to amend the Negotiable Instruments Act, 1881, 
for a certain purpose 
Whereas it is expedient further to amend the Negotiable 
Instruments Act, 1881, for the purpose hereinafter appearing; It 
is hereby enacted as follows:— a 
“1. This Act may be called the Negotiable Instruments 
Shor? title. (Amendment) Act, 1930. 
2. After Section 85 of the Negotiable Instruments Act, 
Insertion of new Section 1881, the following section shall be in- 
85-A in Act XXVI of 1881. serted, namely :— 
“85-A. Where any draft, that is, an order to pay money, 
drawn by one office of a bank upon an- 
eee ce Soe De ther office of the same bank for a sum 
payable to order. of money payable to order on demand, 
¿purports to be endorsed by or on of the payee, the bank 
is discharged by payment in due course.” 
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GOVERNMENT OF INDIA AcT 
INDIAN TELEGRAPH., (AMENDMENT) ACT 


(No. XXVI or 1930)* 
[Received the assent of *the Governor-General on July*25, 1930] 


An Act further to emend the Indien Telegraph Act, 1885, for 
a certain purpose 


Whereas it is expedient further to amend the Indian 'Tele- 
ph Act, 1887, for the purpose hereinafter appearing; It is 
hereby enacted as follows:— 
1 This Act may be called the Indian Tenk (Smead: 
Sbor title. ment) Act, 1930. 
2. In Clause (a) of the second proviso to Sub-section (1) 
; of Section 4 of the Indian Telegraph Act, 
gra of Section ‘of 1885 after the word “waters” the words 
i ` “and on aircraft within or above British 
, India, or Indian territorial waters,” shall be inserted. 
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GOVERNMENT OF ĪNDIA ACT i 
BOMBAY CIVIL COURTS (AMENDMENT) ACT 


(No. XXVII oF 1930)* 
[Receivedsthe assent of the Governor-General on July 25, 1930] ° 


An Ack further to amend the Bombay Civil Courts Act, 1869, 
e a certain purpose 


Whereas it is expedient further to amend the Bombay Civil 
Courts Act, 1869, for the purpose hereinafter appearing; It is 
hereby enacted as follows:— 

1. This Act May be called the Bombay Civil Courts (Amend- 

Short title. ment) Act, 1930. e 
2. In Section 26 of the Bombay Civil Courts Act, 1869, the 
pee ee z words “of the first class in the exercise of . 
t of Section 26 his ordinary and special original jurisdic- 
EE aaa tion” shall be omitted. 
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HINDU GAINS OF LEARNING ACT 
(No. XXX oF 1930)* \ 
A (Received the assent ofethe Governor-General on July*25 , 1930] 


An Act to remove doubt as to the rights of a member of & Hindu 
undivided family in property acquired by bhim by means ° 
i of bis learning 
Whereas it is expedient to remove doubt, and provide an 
uniform rule, as to the rights of a member of a Hindu undivided 
family in property acquired by him by meanseof his learning; 
k is hereby enacted as follows:— 
1. (1) This Act may be called the Hindu Gains of Learn- 
Short title and extent. ing Act, 1930. 
(2) It extends to the whole of British India. 
2. In this Act, unless there is anything repugnant in the 
Definitions. subject or context,— 
(a) bi beat means a member of a Hindu undivided family, 
who acquires gains of learning; 

e (b) “gain of learning” means all acquisitions of property 
made substantially by means of learning, whether 
such acquisitions be made before or after the com- 
mencement of this Act and whether such acquisitions 

. be the ordinary or the extraordinary result of such 
learning; and 5 
(c) “learning” means education, whether elementary, tech- 
nical, scientific, special or general, and training of every 
kind which is usually intended to enable a person to 
ursue any trade, industry, profession or avocation in 
. ife. 
3. Notwithstanding any custom, rule or interpretation of the 
; Hindu Law, no ho of learning shall be 
on E a held not to be exclusive and separate 
property of acquirer merely property of the acquirer merely: by rea- 
for certain ressons ° son of— 

(a) his learning having been, in whole or in part, imparted 
to him by any member, living or deceased, of hi fa-” 
mily, or with the aid of the joint funds of his family,’ 
or with the aid of the funds of any member th®reof or 

(b) himself or his family having, while he was acquiring his, 
learning, been maintained or supported, wholly or 
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in part by the joint funds of his family, or by the 
funds or any member thereof. 
4. This Act shall not be deemed in any way, fo affect— 
(a) the terms or incidents of any transfer of property made 
or effected before the commencement of this Act, 
(b) the validity, invalidity, effect or consequences of any- 
ing already suffered or done before the commence- ° 
“ement of this Act, E : 
(c} any right or liability created under a Partition, or an 
° ` agreement for a partition, of joint family property 
made before the commencement of this Act, or 
(d) any remedy or proceeding in respect of such right or 
liability; 
or to render invalidor in any way affect anything done beforé the 
commencement of this Act in any proceedings pending in a €ourt 
at such commencement; and any such remedy and any such pro- 
ceeding as is herein referred to may be enforced, instituted or 
continued, as the case may be, as if this Act had not been passed. 


fe 


e 
GOVERNMENT oF Inpia ACT 
THE WORKMEN’S COMPENSATION (SILICOSIS AND 
ASBESTOSIS) ACT, 1930 
e . (20 & 21 Gro. 5, CH. 29)* ° 
i CHAPTER 29 7 
AN ACT TO EXTEND SECTION FORTY-SEVEN OF THE WORKMEN'S 
COMPENSATION ACT, 1925, To INDUSTRIES INVOLVING 
EXPOSURE TO ASBESTOS DUST, AND TO AMEND THE 
PROVISIONS OF THAT SECTION RELATING TO 
MEDICAL ARRANGEMENTS AND 


e 
© EXAMINATIONS 


° [August 1, 1930] 

Be it enacted by the King’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by 
the authority of the same, as follows:— 


1. Section forty-seven of a Workmen’s Com tion Act, 
eee 1925 (which provides for application 
Geo. 5, C Ratios i of. that Act to workmen suffering from 
dustries involving exposure silicosis), shall extend to industries and 
See eae process involving exposure to asbestos dust 
and accordingly the amendments specified in the second column 
of the schedule to this Act shall be made in the provisions of the. 
said section specified in the first column of that schedule. 


2. (1) The powers of the Secretary of State under section 
_ Amendments of 15 and forty-seven of the Workmen’s Compen- 
16, Geo. 5, C. 84, S. 47. ‘sation Act, 1925, as extended by this 
Act, shall include power to make a general scheme applicable to 
all industries and processes and groups of industries and processes 
to which compensation schemes apply, for the purposes of co- 
ordinating the medical arrangements in connection with these 
compensation schemes; and provision may be made by such a 
general 

° (a) for the establishment of g medical expenses fund to 
beeadministered by trustees appointed by the Sec- 
retary of State or otherwise as may be provided 
by the scheme; . 
(b) for requiring such fees in respect of any examinations 
made of certificates given under the aschgme, as 
. may be prescribed by regulations «nade by the Sec- 
retary of State with the approval of the Treasury? 
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to be paid into the said fynd By or on behalf of 
employers and workmen, and for the reeovery of 
such payments; and for the payment and recovery 
out of the said fund of any expenses arising in 
connection with the medical arrangements provided 
for by the scheme, or with the administration of the 
medical expenses fund, which are directed by the 
° scheme to be so paid, subject to such exceptioñs in 
° special cases as may be made by the scheme; 


(c) for any of the matters mentioned in paragraphs (d) 
and (e) of Sub-section (3) of the said Section 
forty-seven; 

(d) for securing that employers— 

(i) shall? not employ in any industry or process’ in- 
volving exposure to silica dust or asbestos®dust 
any workman who has been suspended in pur- 
suance of the scheme or has refused or wilfully 
neglected to submit himself to any examination 
required in pursuance of the scheme; 

ï) shall make such peas aaa in connection with 
examinations as may rescribed by the scheme; 

(ii) shall give to such mack officer or medical board 
as may be prescribed by the scheme such notice 
as may be thereby Saured of the commence- 
ment of any industry or process involving expo- 
sure to silica dust or asbestos dust; 

(e) for the recovery on summary -conviction of ‘monetary 
penalties in respect of any contravention or faure 
to comply with the provisions contained in the 
scheme for securing the matters mentioned in the 
last foregoing paragraph of this section, so, however, 
that such penalties shall not exceed five pounds for 
every day on which the contravention or take oc- 
curs or continues. 

(2) The general scheme and any regulations made for the 
purposes thereof may contain different provisions as respects _ 
different industries or processes or groups of industries or Processes 
affected by the scheme or gegulations, and Sub-sections (4) °and 
(5) ‘of the said section forty-seven (which relate to the laying 
of schemes before Parliament and to the notifieation thereof) 
shall apply to any such regulations as well as to any scheme. 

(3) -Any compensation scheme shall, in so far as it provides 

for any of the matters mentioned in paragraphs (d) and (e) 
of Sub-section ($Y of the said Section forty-seven, have effect 
subject to the proyisions of the general scheme. 

(4) In this section the expression “compensation scheme” 
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means a scheme made under the said section forty-seven providing 

for the payment of compensation by the employers of workmen 

in the in or process or group of industries or processes 
“Ged : 

3. This Act may be cited as the Workmen’s Compensation 

(Silicosis and Asbestosis) Act, 1930, and 

° gr ne e „shall be construed as one with the Work- 

° men’s Compensation Act, 1925, and this 

Act and the Workmen’s Compensation Acts, 1925 and 1926, may 

be cited together as the Workmen’s Compensation Acts, 1925 °to 

1930. 


~~ 


SCHEDULE 
” CONSEQUENTIAL AMENDMENTS OF 15 & 916 AND GEO. 5$, 
b - C. 84, S. 47 ) 
Provision to be amended. Amendment 





Sub-section (1)—After the words “silica dust” there shall be 
inserted the words “or asbestos dust”; and 
in paragraph (a) of that Sub-section, for 
the words “fibroid phthisis or silicosis of 
the lungs, in this section referred to as ‘sili- 
cosis’ or from that disease” there shall be 

° ` substituted the words “silicosis” (that is 
to say, fibrosis of the lungs due to silica 
dust) or from fibrosis of the lungs due to 
asbestos dust or from either of those di- 

: seases”; and in paragraph (b) of that Sub- 
section for the word “silicosis”, where that 
word secondly occurs, there shall be sub- 
stituted the words “fibrosis of the lungs 
due to asbestos dust, or from either of those 
diseases.” ` 
*Sub-section (2)—For the word “silicosis” where that word 
secondly occurs there shall be substituted 

. the words “fibrosis of the lungs, due to as- 

bestos dust, or from either of those di- 
seases.” e 

- Sub-section {3)—In paragraph (e) thereof, after the word 

$ “dust” there shall be inserted the words 

“or to asbestos dust”; and for the words* 

“tuberculosis, or silicosis accompanied by” 

there shall be substituted the words, ‘“‘fib- 

K rosis of the lungs due t8 asbestos dust or 

from either of those diseases accompanied 
by tuberculosis, or from”. ° 


HIGH COURT NCTIFICATIONS 
ENGLISH (Crvi.) DEPARTMENT 
. ° Dated Allahabad, Jasuary 18, 1930 ,e 
NOTIFICATION No. 351|44-3 (1) ° 


The following amendments are made in the General Rules 
(Civil), Chapter V, Rule 4 on page 98 with the previous appro- 
val of the local Government:— 

Rule 4—(1) In every suit and case institutgd in a Civil Court, 
from its institution to the final proceeding in execution of dec- 
ree, tMere shall be only one record kept, except as provided else- 
where in this rule. The record shall consist of not more than 
two parts, to be called respectively Part I and Part I: Provided 
that Part IL of the record may consist of several sub-parts, each 
sub-part being the complete record of the proceeding to which 
it relates. 

(2) Part I of the record shall contain every paper in a suit 
and in an appeal, reference, revision and review therein, other 
ghan papers subsequent to the decree or order which relate to the 
execution of the said decree or order. 

(3) Part II of the record shall, except as provided elsewhere 
in this rule, contain every paper subsequent to the decree or order 
which relates to the adjustment of the decree or order or to any 
proceeding, whether original or appellate, in or arising from any 
application for the execution of the decree or order. 

(4) A separate general index in form No. 1 shall be pre- 
pared for Part I, and a separate genzral index in form No. 1 shall 
be prepared for each sub-part of Part I. Each such separate 
general index shall be headed with the name of the Court in which 
the sujt was instituted, the register number and year of the suit, 

.and the names of the original parties to the suit. 

@5) The papers in Part I shall be serially numbered through- 
out, and shall be entered in its general index as they are brought 
on that part of the record. The papers in each sub-part of Part 
II shall be numbered and entered in its general index and brought 
on to the record of that part in the manner prescribed in para- 
graphs 6 and 10 in this rule. 

e (6) The serial numbers in eech sub-part, gf Part 1t shall 


have added to them the letter E, as for instance, 1-E, 2-E, 3-E, e 


e 
~ 


and so on; and shall commence with the first paper in that pro- 
ceeding relating to the adjustment or executiog of the decree or 
order, and shall continue consecutively throughout all the papers 
brought upon the record of that proceeding. 


(7) When a decree has been sent for execution under Sec- 
tion 39 of Act No. V of 1908 the Court to which such decr 
sent dhall prepare a sub-part of Part I and index ard arder sheet 
thareto and when, in accordance with the provisions of Section 
41 of Act No. V of 1908, it certifies to the Court which sent the 
decree the fact of the execution of, or the circumstances attend- 
ing a failure to execute, such decree, it shall, at the same time, 
transmit to the Court which sent the decree for execution, the 
record of the execution proceedings. These papers shall, when 
received, be dealt with as laid down elsewhere in this riffle. 


(8) In every appeal to a Civil Court from a Cotirt of Re- 
venue, the Civil Court Record shall consist of one part only, and 
shall commence with the Memorandum of Appeal. Paragraphs 
(2), (4) and (5) of this rule shall, so far as may be, applied to 
the compilation of such record. 


(9) If, in any case, proceedings other than those relating 
to the execution or adjustment of the decree or orders are conti- - 
nued or instituted in 2 Court while that part of the record of the 
case to which the papers of such proceedings would appertatn is 
in another Court or in the record-room, all papers filed in such 
proceedings shall be entered in a supplementary general index in 
the Court in which such proceedings are, with new serial num- 
bers to be used for the time being. As soon as possible such pa- 
pers shall be added to that part of the record to which they ap- 
pertain; the supplementary general index shall be added en bloc 
to the general index of that part, and shall form part thereof; 
and the serial numbering of the general index shall be continued 
by entering in red ink a number against each entry in os sup- 
plementary general index. 


Except in the case of a supplementary general iadex being 
brought on the’ general index no entry shall be made in the ge- 
neral index otherwise than i in black ink. e 

The serial number in red ink in the general index appropriate 
to a paper shall also be entered in red ink og that paper. ‘ 

10(¢) Where there are more than one proceeding relat-’ 
ing to the adjustment or execution of the decree or order in a case 
the entire record of each such subsequent proceeding, called a sub- 
part of Part JI, shall be treated as one paper and as such shall be 
given a serial number in the general index of the first sub-part of 
Part Ii, the entry being made in the following form:— 


























1 2 3 4 
Files A, Execution files of Papers Nos. 1 to 30 in 3 
e Cand D, | o No. 21 application No 1 (or 4) files—45 sheets 
e 
yis 6 7 +” 9 
a 
Court-fees 
a January 5, 1924 to Clean 
20 Ra. February 8, 1926 
Stamps 10-12-90 














Fa 


(b) The number of the entry thus made in column 2 shall 
also’ be noted on the cover of file A-1, or B of the files brought 
on the record, near the left-hand upper corner. The number of 
papers thus added to the record of the first sub-part shall also be 
. noted on the wrapper of that sub-part at the place provided for it. 


(c) Each sub-part of the record shall have its index, but the 
general index of the first sub-part skall be the general index for 
the whole of Part II comprising the papers contained in all subse- 
quent sub-parts. 


sis (11) The directions contained in paragraphs (9) and (10) 
shall be carried out by either the Court establishment or the re- 
cord-room establishment, whichever of the two is first in charge 
at one and the same time of the part or sub-part of the record con- 
cerned, aad of the subsequent record. 


(12) The papers contained in a sub-part of Part I shall be 
divided into separate files under the next Rule 5, before they are 
brought on to the general index, and be subject to the rules in 
Chapter VII relating to weeding of papers. . 





e 
Wrapper, Form No. 12—Below the existing entries draw a 
horizontal line and below that line add the following entries: — 


“Collection of sub-parts of Part I:— 
‘Record ofefirst application for execution papers Nos. 1 to 


“Record of second application for execution, papers Nos. 1 
to 
“Record of third application for execution papers Nos. 1 
“Recgrd of fourth application for ¢xecution papes Nos. 1° 
- to 
e “Record of fifth application for execution papers Nos. 1 
to i ; 
“Record of sixth application for execution papers Nos. 1 
e e 
General Index, Form No. 1—Above the tabular headigg add 
the following:— 





No. of 19 


“Record, Part 





Order Sheet, Form No. 2—Above the tabular heading add 


the following:— 


“Original suit 
Case e 
No. of 19 
; versus 
“Record, Part ý 


NOTIFICATION No. 1006]44-12 (2) 
Dated Allahabad, February 20, 1930 e 
The following additions are made to fora? No. 135 of Ap- 
pendix 4(C), Volume I, General Rules (Civił) at page 150, 
* corrected up to January 31, 1926, with the previous approval of 
the Government, United Provinces, as required under the proviso 
to Seceton 107 of the Government of India Act:— 


(a) Add tHrêe columns “17—Original trials,” ““18—A ppeals” 
and “19—Applications for revision” under head “Criminal work 
done” after column No. 16. 


(b) Add a column “20—Number of working days of each 


officer during the quarter” after column No. 19 newly added. 
(c) Re-number columns as 1°to 21. 


NOTIFICATION No. 1007|3-B-2 (11) 


* The following afmendments are made in the Géneral Rules 
(Civil), corrected up to January 31, 1926, with the previous 
approval of the Local Government:— ° 

(1) In Rule 2, Chapter TI, on page 5, for correction slip 
No. 32 substitute the following:— 











Canrt of the Subordinate Judge held at— Revenue aregs comprised in local Lmits 
of jurisdiction 
e 
Algarb— 
Subordinate Judge at—— District of Aligarh. 
Additions! Subordinate Judge st-—— Tehslls Aligarh,-Atraul:, Iglas, Khair and 


pargana Akrabad in tahsil Sikendra Rao. 
N. B.—This is the Small Cause Court for 


Aligarh. 
Etab— 
Subordinate Judge at—— | District of Etah, 
S 
(2) In the statement following Rule 4 of Chapter IL under 
the head “Aligarh,” on page 8, for the following entries:— 


8 TT 


Court of the Munsif held at— Roevenve areas comprised in local limits 





Koil : : ie bre g Tahıl Aligarh in the district of Aligarh. 

Aligarh Haveli oi Di aie Tabnls Atrauli, Iglas and Khair, pargena 

° Akrabad in tahnl Sikandra Rao and 

pargana Koil in tahsil Aligarh in the 

. district of Aligarh concurrently with the 
Munsifi of Koil. 


substitute the following:— 


1. Mundlf ee s ; .. | Tahsils Algarh, Atrauli, Igles, Khair and 
e pargana Akrabad in tahnl Sıkandra Reo. 
2. Additional Munsif ve Ditto. ë 





NOTIFICATION No. 1209|45% (1) 
Dated Allababad, Merch 6, 1930 ° 
Thes following amendment is made in the Rules of Court 


of January 18, 1898, revised and corrected ‘up to January 31, 
1920:— e . 
In Chapter VI, Rule 9, as promulgated by correction slip 
No. 71, dated April 21, 1928. 
Delete Clause (e). 
` _ : * 


. ENGLISH (Civ) DEPARTMENT 
NOTIFICATION No. 6919|45-21 (2) 
Dated Allahabad, December 7, 1929 


The following amemdments are made in the Rules of thee 
High Court of Judicature at Allahabad of January 18, 1898, re-, 
~ vised and corrected up to January 1, 1920:— 

For the rules in Part II, pages 138 to 140, substitute the 
following rules:— 


PART I 


Rules under Section 99-F of the Criminal Procedure Code, 
Act V of 1898. 


The following rules are framed by the Court under Section 
99-F of the Criminal Procedure Code, Act V of 1898:— 


1. These rules may be cited as “The Rules under Section 
99-F of the Criminal Procedure Code, Act V of 1898”. They 
shall come into operation on the date of publication thereof, and ° 
shall apply to all applications made to, and all proceedings taken 
in, the High Court of Judicature at Allahabad, under Sections 
99-A to 99-G of the Criminal Procedure Code, Act V of 1898, 
hereinafter referred to as ‘The Code”. 


2. Every application to the High Court, under Section 99-B - 
of the Code, to set aside an order of forfeiture under Sub-section 
(1) of Section 99-A, shall be made by the presentation of a peti-* 
tion which shall be signed by the applicant and verified at foot by 
the affidavit of the applicant, in accordance with the rules pres- ° 
cribed for affidavits in Chapter TV of the Rules of January 18, 
1898, ° 
*" 3. The petition shall be written in the English language on 
foolscap paper, or other paper similar to it in size and quality, 

.ebookwise, and divided into paragraphs numbered consecutively. 
Dates and sums occursing in the petition shall be expressed in ` 
figures. 

‘4. The petition shall be headed: — 
“In the High Court of Judicature at Allahabad”, a 


“In its Special Bench constituted urider Section 99-C of the 
Crimjnal Procedure*Code, Act V of 18983” 


and shall be entitled “In the matter of the ‘(name if any) 
printing press or the (name or description) book, document, or 
newspaper,” as the case may be. 

5. The petition shall state what the interest of the appli- 
cant is in the property in respect of which the order of forfeiture 
‘has been made and all documents or copies thertof in proof of 
such interest, together with a copy of the notice tf forfeiture 
under Sub-section (1) of Section 99-A of the Code shall®be an- 
nexed as exhibits to the petition. 


6. The petition shall state the ground or grounds on which 
it is sought to set aside the order of forfeiture. 


e 7. All vernacular documents annexed as exhibits to the pe- 
tition and all vernacular documents relied on by the applicant 
and intended to be tendered in evidence shall be translated into” 
English by a competent and duly qualified translator or tran 
Jators, so that no question may arise as to the accuracy of the trans- 
lations, or the admissibility in evidence of the documents and the 
translations annexed to them by reason of defects in such trans- 
lations. 


8. The petition with exhibits annexed thereto and their 
translations, if any, together with a copy of such petition and ex- 
hibits with translations shall be presented to the Judge taking 
applications. Such Judge will direct that the petition be laid 
before the Chief Justice who will constitute a Special Bench. 

° Thereafter a day for the hearing and determination of the appli- 
cation shall be appointed. 


9. Notice, in writing, of the day appointed for the hearing 
and determination of the application shall be given by the Re- 
gistrar to the Chief Secretary to the Government of the United 

. Provinces, and the copies of the petition and exhibits with trans- 
lations, if any, in the last preceding rule mentioned shall accom- 
* pany such notice. 


° 10. Printed paper-books containing the petition and all ex- 
hibits annexed thereto with trartslations shall, in the manner pre- 
scribed by ‘the rules for the preparatian of paper-books in First 
Appeals th this Court, be prepared and completed under the 
orders of the Registrar, at least one week before the day *fixed 
for the hearing and determination of the application. 


10(a). There shall be ordinarily pynted 30 “copies of the << 
paper-book, but the Registrar may, when necessary, direct a larger 
number to be printed. ° 


11. The table of fees now in force in this Court’ in its Ori- 
ginal Civil Jurisdiction shall be applicable to applications under 
Section 999B of the Code and proceedings thereon apd eosts pay- 
able in respect of such applications and proceedings. be taxed 
when so directed by the Taxing Officer of this Court. 

~ Every summons and warrant of arrest issued by the Court 
shall be in writing, in duplicate, signed and sealed by the Registrar 
of the Cougt and shall ordinarily be sent to the Magistrate within 
the local lidkits of whose jurisdiction the summons is to be sefved 
or the warrant executed. . 

* 12. The provisions of the Code of Civil Procedure and the 
rules and orders of this Court relating to execution of decrees and 
orders shall be applicable to the execution of orders pass8d by the 
High Court on applications under Section 99-B of the Code of 
Procedures f Š 






ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 7229-40 
- Dated Allahabad, December 23, 1929 


he following amendment is made in the Rules of the High 
of Judicature at Allahabad of January 18, 1898, revised 
Wind corrected up to date:— 
“In Chapter II, for Rules 6-A to 6-D, as promulgated with 
correction slips Nos. 67 and 75 of 1928, substitute the following: — 
6. An application for leave to appeal under Section 10 of ghe 
Letters Patent against an appellate judgment of a single Judge 
of this Court shall be made in writing or orally to the Judge 
deciding the appeal immediately after the judgment is delivered. 
No other application for such leave to appeal shall be entertained. 
When the Judge who passed the judgment declares that the 
case is a fit one for appeal a duly stamped memorandum of apgeal 
shall be presented to the Registrar within 60 days, and not more 
from the date of the judgment, unless a Judge in his discretion, 
on good cause shown, shall grant further time for its presenta- 
tion. à z 
The memorandum of appeal need not be actompanied by a 
cop? of the judgment or decree appealed from. e 
* The appeal, subject to the payment of proper court-fees and 
presentation within time, shall be entered in the list of appeals 
m= to be Infard by a bench of two Judges after notice issued to the 
-Opposite party undef the orders of the Registrar.” d 





deemed” and the words “to include”. 
5. In Clause (e) of Section 9 of the principal Act, between 


the words “transportation” and “or” the worås “for an offence” 
shall be inserted. 


6. In Clause (e) of Section 9 of the principal Act, after 
the word “pardoned” insert the words “provided that he shall not 
-be disqualifed on this ground if more than five years have 

e. * elapsed since the expiry of the term of the senfence or order”. 
* 7. (1) Re-number Clause (d) of the Se&tion as (e) and 
for the words “and (c)” substitute “(c) and (d)”. ° 
(2) In Section 24 of the principal Act substitute the 
following as Clause (d) of the section:— 


“Makes or promises to make any payment to any person 
whomsoever on account of the conveyance of any elector 
° to or from any place for the purpose of recording ‘his<vote 
or hires, emplcys, borrows or uses for the purpose of the 
election any boat, vehicle or animal usually kept for Igtting 
on hire or for the conveyance of passengers by hire except 

for carrying himself or his agents and messengers.” 
8. At the end of the proviso to Section 36 of. the priricipal 

Act, the following words shall be added, namely, — .. 


“which shall record its reasons for giving or refusing the 
sanction.” 


9. In Section 3£ of the principal Act, Sub-section (2) shall, . 


be re-numbered as (3) and the following words shall be inserted 
as Sub-section (2), namely,— 

“If a board has by a majority consisting of not less than 
one-half of the members of the board for the time being 
adopted a resolution calling upon a chairman to resign, 

ri chairman shall within three days of receipt of notice 
that such resolution has been adopted submit his resigna- 
tion in the manner prescribed by Sub-section (1) of this 
i Section.” ; 

10. In Section 39, Sub-section (2) of the principal Act 

the following words shall be added, namely,— 

“Or failure to submit ķis resignation as prescribed by Sec- 

* “sion 38(2).” 

1% In Section 54 6f the principal Act after the word “shall” 

the words “with the permission of the chairman” shall be inserted. 

12. In Section 35 of the principal Act, ré-number Sub-gec- 

tion (4) as Sub-section (5) and substigute the fllowing as SUBS 
section (3), namely,— . 
“Notwithstanding anything in the foregoing provisions of 


aS f 5 e”. 
z À this chapter a board may (1) transfer to any place within 
_ the rural area any servants described in Clause (4Y ọf (c) 
` +n Of Sub-section (1), ‘or (2) suspend for inquiry any ser- 
© "want described in Clause (a) or (c) of Sub-sectiqp (1) - 
`z 5l “pending the order of the local Government.” « 
> 13. In Section 95 of the principal Act; after the word’. 
-_. “road”; the words or land”, shall be inserted. : Seay 
.. 14 In Section 96 of the principal Act, after the ward 
“road” the followng words shall be inserted, namely, — * “eta 


= i 
-FOr a building or land vested in or maintained by the board.” : 
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